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W OF RESTITUTION. 


f property recovered under -an act of Court subsequently 
varied or reversed. l 


Restitution. 


e 


By G. K. DANDEKAR, B. A., LL. B. : s: 
VAKI, Bonsar Hic Cover 
H E subject of “ Restitution of property acquired | under an act of the 
' Court subsequently varied, reversed or set ‘aside has its existence 
and operation at least for the last fifty years in Indi®. As it advanced ine 
age it met with considerable difficulties,’ and the attempt of the Legislature 
made i in 1908 by reforming its Bod’y and changing its place of residence 
has, no doubt, settled its life’ in some respegts, but hes unjustifiably, it 
seems, limited the period for its operation. 
i is intended į in the present article— 
I. To explain the term “ ‘restitution ” . 
II. To mention the ground, on which the right. of ú restitution ” 


is founded ; e 
1y. To give some “illustrations of cases necessitating K restitution n 


on yariatioņ or reversal of an act of Court ; 
=a 


°. Iys To define the extent of & restitution” ; and i 


Y, To desoribe the nat 
i. Whateis “ yvestititen ?”’ 


Restitution $ of things to their first estate is a bénefit which the laws 


give to him, 
a party, that he may be putin the same condition he was in before the, 


"aid act or deed, if there be any just case for it@). “ Restitution, Restitu- ° 
m 
i ® 
t 


Toe, ee as s s . . 


Fa ° a e 


aes © oe 
(1) Domat, Civil Law, penal: 1. p932. oye 


ure of the progeeding for obtaining 1 restitution. : 


who has been aggrieved by some act or deed to which te was” 


í . 
ee R . be 
} [vols Xv¢ 
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tio,” is the yielding up again, 
from another. Buitis most freque 
setting hina in posses” of lands or tenements that hath b 


disseised*of them.” (1) 
TI. The ground on 


Theright to restitution u 
the first and highest duties of a 
Cguzt does no injury to any of the 
of the Court” is used, ‘it does not me 
Court, or of any intermediate Court of a 
a whole, from the lowest Court which e 
matter ap to the highest Court which finally 
-It is the duty of the aggregate of those trib 
act of the Court in the course of the whole of th 
injury to the suitors in the Court, (2) The doctrine of 
have been based upon the principle that on the ee 1 ) 
SH raises an obligation on the party to the record : aes 
° ; eee ate judgment, to make restitution to neo 
SDE ad lost: and it is not merely in the power of the C 
u y cast upon them; to enforce that obligation. (3) Ka 
te ne inarily execution is the legal effecte or an incident of 
„ res a ion is the legal effect of a decree of reversal. In Æ Sori 
es ee N C. J. observed: “It is the eter ee 
me a at the party against whom the decree was gi : H 1 
e gf all that he has been deprived of under j eee 
appeal does not necessarily’ enter into the question hers P A 
it is about to reverse has been executed or not. The m A 
e necessarily carries with it the right to restitution of all t] E E 
under the erroneous decree.” di ha: 
o ZII. Lilustrations of cases necessitating restitution 


(1) ‘A ifistitutes a suit against B and obtains 
3 ee See an application by B the ex parte, ene Z pa i for 
stored to the file. In the meanwhile Æ exe — 
decree and recovers thè decretal amount and.costs poe a ex pagie 
Court dismtisses the suit, (5), or Passesa decree for an dei 
“Rs. 5,000#(©) On appeal the decree is ‘confirmed. (7) Hore the = as 
(1) Stroud, (1903), p. 1744, quoting Cowel, (5) Harish Chandra v re ea 
- Chandra Mohan, 


(2)° Pon Lord Cairns in Rodger v. The 00) 28 Oal. 1 S 
j . 9 3: aran v., Bh ag 9 
e Gomptoir DéParis, (1871) L. R. 3 P. C. 465, a Ni dae, c a oe y Q ) 
i . a . 0 


$ e 
or restoring, of anything unlawfully taken 
nily used in the Commen.Law for the 
een unlawfully 


a 



















which the right of restitution ts founded.,* o 
der consideration is founded upon one of 
1 Courts to take care that the act of the 
“itors, When the expression “‘the act 
merely tHetact of the primary 
seal, but the act of the Court as 
tertaifis jurisdiction over the 
disposes of the case. 
wals to take care that no 
proceedings does an 
stitution is said to 
judgment the 
eceived the 


Cd 








© atp.475. 7. è ay 
( ) Per Mootterjeg J in Aytumchand v. E Bithal Das v. Jamna, (1908) 30 Pe 
Kapalanan libos) 33 Cal. 927 at p. 942. o (7) Bithalde T 
š (4) (2868) OW. R. 492, at p.go7. i 476 o US V, Jamna, a948? 30 All . a 
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L) 
, execution of which A recovered Rs. 5,000 and costs was set aside in a pro- 
* ceeding to set aside the ex parte decree. 

(2) A obtains a decree against B for possession of four houses, exe- 

cutesthe decree and obtains possession of the said houses. B applies for a 
vevitw. His application is granted and the suit re-heard. The Cofirt passes 
a decree in favour of A for possession of three houses only.() Here the 
decreé i in execution of which A took possession was set aside by the grant- ` 
ing of the revieweapplication. . 
e (3) A institutes a suit against Beupon a mortgage for recovering the 
mortgage-money with,interest on the decretal amount. The judgthent 
awards the. interest at 6 per cent., but the decree directs interest at 
74 per cent. A puts the mortgaged property to sale and fealises the amount 
with iaterest as directed by the decree. Bsubsequently makes an application 
to amend'the decree and to bring it in conformity with the judgment. The 
application is granted and the amount of interest is considerably re- 
duced. (2) Here the decree in execution of which A realised a larger 
amount was varied on an application for bringing, the eeecres i in conformity, 
with the judgment. 

(4) A obtains a decree against B directing the latter to deliver over 
the possession of a land and pay Rs. 500 to the former. A executes the.” 
decree and obtains possession of the land and récovers the amount decreed. 
In an appeal by B, the decree is either reversed (8) or modified by the 
appellate Court. 4) “s 

It is decided that to make out a case for reŝtituťfíion on a reversal of e 
a decree on appeal, the parson against whom restitution is sought 
‘must be a party to the appeal? A obtains a decree for possession 
of acertain house against B with costs. B appeals against the decree; 
the appellate Court reverses the decree of the first Court and dis- 
misses A’s suit with costs throughout. B assigns his decree for 
costs to C who executes it and realises the costs from A. A makese 
an appeal against the appellate decree, but does not make C a party 
tothe appeal. The final appeal Court reverses. the deeree of the’ 
lower appellate Court and restores that of the first Court With costs 
throughout. (5) e 

The view thåt an assignee’ of a decree, in order that resti- “= 

. tution may be available against him, must be’ a party to the appeal in 
which the decree is varied or reversed ha been very recently tisaffirmed ` 

(1) Collegior of Meerut v, Kalka Prasad, (1868) 9 W. R. 402 ; Rodger v. D Escompte , 

(1908) Æ All. 665. (2871) L. R. 3 P. Q. 4653 Nagindas v. Natha » 

_ (2) Dhan Kunwar v. Mahiab, (1899 22 (1873) 10 B. H. C. R. 297, œ ~ . 
Alb 9; Harnam v. Muhammad, (1905) 27 (4) Govind v. Kisti Coomar, (1867)7 W. R, 
Al]. 485. 529 *Jaswant v. Dipsingh, (1885) 7 All. 492." 
(3) Nursing,v. Bidyadhuree,(1868) 2 W. Re (5) Bhaggati v. Jamnd, (2869) 19 All. 196; 

e 275; Ruwjkissen v, Baroda Dabee, (1866)6 Sadiq Husam v, Laltt,. (2897) %o All, 189; 
W. Be (MM. B-ju; Hurro v, Shgdrdhonee, “Galta Prasad, v. Sadiq, (1902) 24 Alas: 
. O. e 
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by the Madras High Court in Govindapa v. Hanumanthappa), thé effects . 
of which is to punish a man unheard. 


judgment-debtor gets back the property. In an appédl or révision by the’ 
auction-purchaser the „lower appellate Couit’s order sétting aside the sale 
, is reversed (4). os . : 

_ (8) A, the plaintiff in a pre-emption süit, obtaitis a'décřeè and ‘pays 
into Court the pre-emptive price as stated’ in the ‘décrée. The vendo; 
draws ott of the Court the money so paid. On än appeal the ledis 
is reversed and plaintiff's stit dismissed (5). Heie by réason ‘of thie vevérs- 
al of a decree the plaintiff becomes entitled to the monéy hè wolintarily 

epaid in pursuance of the pre-emption decree. 
(9) A decree for pre-emption is passed in favour of A conditionally 
“upon paymeat intp Cqurt of Rs. 2,000 and costs. A pays that amowit in 
Court and tlte defendant draws it out of Court. In an ‘appeal by the 
defendant: the appellate Court varies the decree and substitutes Rs. 4,000 
= for 2,000 and fixes atime for payment of the difference. A does not pay 
within*the time’ and the decree for pre-emption becomes abortive). ° 
"(oy An 1900 A alleging ‘himself to be the, adopted,son of B brought 
‘a suit, agamst B’s widow, for recovering possession of immoveable property 





(1): (1912) 23 M. L.J. 513. (4) Arunachellam v. Arunachellant, (1893) 
(2), Phagodt Kuri v. Baldeo Rai, (1906) 29 1$ Mad, 203, _ À , e 
e AlL 145. 7% (5) Bhagwan Singh v, Ummat-il-Hasnain, 
° ($) Prag Naram v. Kamakhia Stugh, (1896) 18 All. 262. Sent 
(1909) 36 L.A. 897=31 All. 551. pent Madho o (6) Nand Ram v, Sita’ Ram, (1886) 8 tp 
y. Pransingh, tidir) 15 Cale L. 8.187. . $4. e ae - 
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e ‘worth Rs: 45,060. Thè defendant dëñied the factwm ahd the validity ‘of - 
the adoption. In 1902 the first Court decreed A’s claim. The first Court’s 
dettée Was confirmed in appeal by the High Court. The defendant pre- 
fertéd ai appeal to’ the Privy Council. A then brought‘a suit to recover 
profits from 1960 to.1964, obtained a decree in the first Court and recover: 
ed'the afriount fecreéd. The defendant made all possible appeals in the 
suit foi, profits and failed. The Privy Council in the first stit in 19120 
hélds: the .adoption not proved and dismisses A’s suit. Thé Privy 

*COiiiGil décisidn negatives A’s title on thé ‘basis of which A brought 
the süit for profits, ‘obtained a décrée and recovered them in execu, 
tii. aa Sa 

5 À Oha proiitistory-fote A institiites'a suit to técovër Ks. 4d0‘in 
the Colitt-of a Sécoiid Class Stibordifiate Jitdke,obtéins a Uectee and exéctites 
it. The déféndant “appéals to the District Court Which ‘cotifirms ‘the 
déérée of the first Cotirt. The High Court féverses thie dected'df the 
Cburt Below and ‘disitisses A’s suit widér 5. r15 of the Code of 198. Th 
ait éxactly similar suit forthe säme aniouiit in the Cötirt ofa First Class 
Sub-Judge with Small Cause poWers'up to Rs. 506, tHe first Court passes a 
déétée’ and the plaintiff executes it. The High Court reverses or variés the 
déétee under s. 25 of the Provincial Sniall’ Cause Cotirts Act of 1887. 

. IV. Extent of Restitution, og 

The person in wrongful possession of property’ or in enjoyment of 
moriéy belongitig to another ‘is bound to restore fo thë owner not only thee 
property or money but also the fruits thereof. In Domat’s Civil Law it is 
statéd that the unjust possessor is found torestore all the fruits which he. 
has enjoyed. The restitution of fruits ‘is a kind of ‘reparation of damages 
which is due’ from him who has unjustly enjoyed the revenue of another, 

The testitution of the fruits repairs the loss of the person who ought to, 
have enjoyed the revenue t2) It is further stated that, in such a caseg 
the word “ fruits ” is not to be limited to the ordinary sense of the-fguits 
which the earth produces, bit must be understodd to signify=all*the differ? 
ant sorts of revenues, of whatsoever nature they may be. ‘Fruits may be 
distinguished into two kinds: one is of those which the earth produces 

~~ whethér it be of itself and without"being cultivated, such as hay, the fruits == 

Of trees, coppice wood, the “minerals dug out ‘of mines, ‘the stones of quar- 
ries, and-others vf tlie like nature, or by culture, such as cori? and other 
grain; Mhe other kind is of revenues, Which ate Jot the ftuits of the 

‘earth, nor things ‘Which it produces, either of itself, or by culture, but | 


ee R 7 . £ ¥ P 
(1) This illustration is based upon`the 10 M. I. A. 203. 


Sdmewhat complicated facts, of the case'of °(2) Domat Civil Law; (1861), 781, 782" ` o 
. Shamae Purthad v. Hurro *Purshad, (85) e'o o wa : : Br 
y e R . 7 
s e 3 Ep? = 7 
° ee ° . . . 
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which are reaped by industry and care, either from some tenement or ani- s , 
mals, or from some right established by law(), 

Rents and profits of immoveable property arẹ the fruits or proceeds 
thereof ; and*the party who is entitled to the restitution of any immove- 
able property is entitled to mesne profits for the period during which he 
was wrongfully kept out of possession. A sued B and obtained possession , 
of certain property under a decree. On appeal this decree was reyersed. 
The judgment and decree of the appellate Court made no order about 
mesne profits which had accrued during the time the land was in posses- * 
sion’ of A. B applied to-be reinstated in possession, ‘and also for an order 
awarding him mesne profits for the timé during which he was out of pos- 
session of the said‘lands. It was held’that‘uponsthe said applicetion it 
was competent for the’Court to cause restitution to be made of all*that 

° the party against whom the erroneous decree had been enforced had been 
deprived of by such enforcement (2). A Court reversing a decree, under 
which possession of property had been taken,has power to order restitution 
of the property taken possession of, and with it any mesne profits 
which may have accrued during such possession (3). 

Interest has been treated as the ordinary fruits derived from the en- 
joyment of money, and a party entitled to the restoration of the principal ° 
sum is entitled to recover interest thereon. The perfect judicial determi- 
nation, which it faust be the object of all Courts,to arrive at, will not have 
been arrived at unless. ttle person, who has had his money improperly taken 
from him, has the money restored to him, with interest, during the time 
that the money has been withheld (4). Relying upon principles of Justice, 
precedents and practice, their Lor dships" of the Privy Council held in Rod-- 
gery. The Comptoir D’Esoompte(s) that the Court below, in addition to 
ordering the repayment of the principal, should have ordered the payment 

of interest. This decision of their Lordships on this point has been follow- ` 
ed by the Indian Courts in several cases (6), 

Before the Code of Civil Procedure of 1908 there was no legislative ex- 
pression as’to the extent ofthe Court’s power relating to restitution. Section 
144 of the said Code empowers the Court, in cases of reversal or variation of 
i decree, to cause such restitution to be made-as will, so far as may be, 
“place the parties in the position which they would have occupied, but fer . 


: (1) Domats Civil Law, 1861, p. 782. (5) (1871) L. R. 3 P. C. 461 at 477. 
<2) Sib. Nardin v. Kishore, (1868) xo W. R. (6) Jaswant Singh v. Dipsingh, (1885) 7 All, 
131; Lati Koner v. Sobadra Kover, (1878) 3 432; Ayyavayyar v. Shastram, (1886) 9 
Oal. 720; Mookund Lal v. Mahomed, (1887) Mad, 506; Ram Sahai v. The Bath of Ben. 
-14 Cal. 434. gal, (1886) 8 AIh 262; Bhagwan ‘Singh 
(3) Raja Singh v. Kooldip Singh, (1894) 21 v. Ummat-ul-Hasnain, (1896) 18 All. 262 
€al. 989. Phul Chand v. Shankar Sarup, (1898) 20, 
(4) Rodger v, ‘The-Competoir DEscemplt All. 430; Collector of Ahmedabad v. Lave 
(iy) Ue R.F, Q. 46, 38 (1911) 35 Bom. $25, è 
. e a e . 
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-such decree or such part thereof as has been reversed or varied. For this 
purpose the Court is empowered to make any orders, including orders for 
the refund of costs,(1) and for the payment of interest, damages, compensa- 
tion and mesne profits, which are properly consequential on the reversal 


or variation. è 


V. The nature of the E for obtaining Restitution. 


Prior to the year 18 59, the procedure of the Courts of Civil J udicature 
*in the different presidencies of British India was regulated by lacal e. en- 


actments., 
the subject under consideration. 


Therefore the period before 1859 throws very little light upon 
"In 1859 the first Common Code of Civil 


Procedure (Act VIII of*1859) was"passed and was amended by Act XXIII 


of 1861. 
the present-Code in 1908. 


The second Code was passed in 1877, tlie third in 1882, and 


Even after 1859, but before the Civil Procedure Code of 1877, there 
was no provision specifically dealing with the question of restitution. 
In Shama Purshad v. Hurro Purshad (2) it was observed by their Lordships 
of the Privy Council that if the original decree under which property was 
recovered is reversed or superseded, the money recovered under jt ought 
“certainly to be refunded, and is recoverable either by summary process 


or by a new suit or action. . 


Atthe same time the Courts in India had decided the point in a 
slightly different way. They relied, for the purposes of restitution, upon 
the provisions of s. 11(8) of Act XXIII of £861, which corresponded, ine - 
main, with the provisions of $. 47 of the current Code or s. 244 of the Code 


of 1882. 


The terms of the said ‘section, it was held, distinctly showed that 


. restitution of property on a reversal of a decree in appeal could nôt be the 
subject of a new suit but had to be dealt with by the Court passing the decree 
as a question arising between the parties relating to the execution of such 


decree. 


Suits brought for obtaining restitution of property obtained iif 


execution of a decree subsequently reversed in appeal or for recovering 


(1) For awarding interest on costs re- 
covered under an existing decree reversed 
in appeal: See Rum Sahai ve The Bank of 

_ Bengal, (1886) 8 All..262.6 ° ° 

~ %2) (1895) 10 M. L. A. 203. 

(8) Section 11 of Act XXILÌ of 1861 :— 

All questions regarding the amount of any 
mesne, profits which by the terms of the đe- 
cree ntay Rive been reserved for adjustment 
in the execution of the. decree, or of any 
mgsne profits or interest which may be pay- 
able} in respect of the subject-matter of a 
Bitit between the date of the institution of 
the suiț and 8xecution of the’ decree, as well 
as questions relating to sums aljeged to 
have begn paid h discharge {or satisfaction 


7 GP a MELO TO AL Oe 
of the decree*or the like, and any other 


questions arising between the parties to 
the suit in which the decree was passed and 


relating to the execution of the decree, «am. 


shall be determined by. order of the Qourt 


executing the decree and not by separate , 


suit, ang the order passed By thp Cour} 
shall be open to appeal, Provide that it 
upon a perusal "of the petition of ppeal 
and of the-order against which theappeal, - 
is made, the Court shall seo nb reagon to 
altar the order, it may reject the appeal es ° 
adt it shall not be neces§ary in such case to 
issue a notice to the Bespongent before the 
Sad of rejection is passed, È 
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the-fruits of the said property were dismissed on the ground, that no sepa s 
„Tate suit would lie, and the question of restitution oyght tọ, be determined 
in exegutiog. 0) On the other hand, relying upon tle said section, it was held 
that an anplication for execution was a proper proceeding for obtaining.re- 
stitution of property obtained ,under a decree subsequently reversed, and 
an objectipn that a separate suit must be brought wag disallowed. (2° o 

In Anunt v. Kuralee (3) it was, however, held that a party entitled to 
restitution could obtain it in execution proceeding and was not bound to. 
bring. a separate suit. 

It will be thus seen that some cases laid it dows that execution pro- 
ceeding was the only remedy open for obtaining 1 restitution and,that no 
separate ‘suit was maintainable: in some it was held that execution pro- 

e ceeding was a proper proceeding : whereas in some it was said- ‘that ex- 
ecution proceeding wasa competent proceeding and that the party was 
not bound to bring a separate suit, indicating thereby that a separate 
"suit, if brought, could not be said to be unmaintainable. In this state of 
affairs came in the Civil Procedure Code of 1877, and s. 583 of it made 
provision for restitution. The same provision found its place as S 583 of 
“the Prdécedure- Code of 1882, and ran thus :— z 

When a party entitled to any”. benefit by way of restitution or otherwise under a 
Mecree passed in gn appeal under Chapter XLI of the Code of Civil’ Procedure desires to 
obtain execution of the same,*he shall apply to ‘the Court which passed the decree against 
which the appeal was ' proferred ; and such Gourt shall proceed to execute the decree 

. © pasged in appeal, according to the-rules hereinbefore prescribed for the’ execution ,of 

decrees. in suits. e 

So far as restitution on account offa reversal of a decree in an appeal 
under Chapter XLI was concerned, all the High Courts seem to have 
unanimously held that restitution of property obtained under a decree 
subsequently altered or reversed by an appellate decree could be had by 

*making an application under s. 583 of the Procedure Code(4), The 

„Bombay High Court held in Bhau v. Hari(S) that restitution of property 

“which a party had obtaħned or sectired not in execution, but privately 

“under thé colour of a decree which was subsequently reyersed in appeal 

-could be had under S. 583. Applications made- for obtaining restitution 

under s S. 583 were treated as proceedings in execution, and were, held sto 
be governed, for purposes of limitation, by Art. 179 of the Limitation Act = 





W “Nursing ‘Churn v. _ Bidyadhuree, (885) 7 All. 432; Nand Ram y v. . Sita Ram, 
165) 2 W. R. 275 ;,Sib Naramnv. Kishore, (1886)8 All. 545; Mookoond Lal w, Muho- 


(1898) 0 W. R. 133. med |1887) 14 Cal. 484; Kalianasundram v. 
(2) Nagindas v. Natha, {a873) 10.B, H, 0. Egnuvedeswar, (1887) 11 Mad. 261; i, Bale 
° 29]. ‘ vantrav y. Sadrudin, (1889)13 Bom! 485; 
(8) (1875) 28 W.R. 441. : V enkayya v. Ragavacharlu, (1897) 20 Dei. 
» (4) RameGhulgm we Dwarke Bai, (1884) 448, f 
7 All, 170; Juswant Singh “Ye Dapeng a) P. J. for 1887p. 7. $ . 
è ° e i : i e e. ° ® 
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‘of 1877, “and by the twelve years’ ’ period under s. 230 of t the Code of 1882(). 
°” The application “for restitution “had to, be made to. the Court of first 
instance, and the fact that the amount in money. or. the value of the pro- 
perty, the subject-matter’ of restitution, was ‘beyond the pecuniary jfirisdic- 
tion of the Court, could not oust the jurisdiction of the şaiq *Court to 
proceed under S, 583 (2). 
i “Although the law was almost Settled | as’ to the restitution of the 
propérty itself which had been recovered in execution ofa dectee subse. 
quently reversed in appeal there was some difference of opinion ag to,the 
proceeding f for obtaining restitution of the fruits of the said property" ‘In 
Ram Gilam y. Dwarka Rails). the defendant had recovered possession 
of certain property ‘under a décree for possession and gnjoyed the profits 
of the same. The decree was reversed i in appeal. The plaintiff got posses- 


loss of the, mesne profits during the time the defendant was in possession. 
The ‘Full Bench held that ‘the matter of the restitution of the mesne 
profits was not a question under s. 244 “and that the suit was not barred. 
Petheram Ç. J. was of opinion that, whatever powers the Court possessed 
as to ordering’ restitution of the amount receiyed by the defendant (in that 
ease) during his wrongful possession, such a question was not one of the 
kinds referred to in $, 244 0 of the Civil Proceduie Code i in tespect of which a 
had no y application Because the mesne profits. were ‘not Coa in 
execution ọf the decree subsequently set aside i in appeal. In Mookoond Lale 


Ghulam's case’#) that a separate*euit for t mespe, profits could be main- 
tained, ‘but further expressed, that if such a suit, was maintainable, i èt by no- 
means f followed ‘that the Court which had given possession under the 
wrong decree, which was afterwards cancelled, could not order restitution 
of ‘the’ ‘property which had been wrongfully taken , and any mesne profits 
which might have been derived from it in the meantime. In a Magras 
case an application “under s. 583 by the defendant for the restoration of 
possession of immoveable property and for ‘the restitution *of ‘its mesne 
profits the Courts below, had rejected | the application for mesne profits 
holding that the defandant was bound to bring a ‘suit for the same. The 

~~ High Court at Madras held that the tezms. of s. $83 were wide enough to 
permit the recoyery in. execution proceeding | of mesneé profits te Which the * 
defendant might be entitled by way i of restitution 6). It was said there 








Q) 1 'enkayı a v. Rygavacharts, (2897) 20 (3) (1884) 7 All. 170. : 
Mad. 448, following 8" ‘Al. $45 and dis: (4) (0887) 14 Cal. 434, D, Ss 
tisguishing-10 Mad. 66. © (6) “Kaliarasindr am v. Eynavedeswaray, 
+2) Balrantrav. v. Sadrudiz, (1887) ai e (1887) 11 Mad. 261, ome ; ° 
Bom. 485, e . ° . . © o A e: 
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by the High ‘Court that because a separate suit for the-recovery of the said’ 


mesne profits might not be barred, it by no means followed that the de- 
fendant was precluded from resorting to the remedy given in execution 
proceedings® by s. 583. In Raja Singh v. Kooldif Singh(1) it was held 
that restittition of mesne profits under consideration could be had by ‘an 
application in the, suit itself. . l k . atea 

The ,ourt was doubtful as to whether it was by reason of the power 
conferred upon the Court which made the decree under s. 583 or by season 
of the inherent right that the Court has to order restitution of the thing’ 
which was improperly. taken ünder the erroneous decree set aside in 
appeal. The Court fufther doubted whéther, the restitution could be had 
under s. 244 of thé Code (now s. 47), and was inclined to think that the 
wording of the said section did not cover it. ad 

Thus the Courts appear to have considered that for obtaining restitution 
of fruits of property recovered in execution ofa decree subsequently reversed 
in appeal a suit was not unmaintainable, and that that object could be 
secured by an application to the Court which had executed the original decree. 


- As regards the nature of the application, it was treated as an application 


either ynder s. 583 of the Code of 1882, or under the Court’s inherent 
power to remedy the wrong done by its process. It was doubted whether 
S. 244 applied. -The Courts were inclined, in some cases, to think that 
that section did*not apply, and by holding that a separate suit was main- 
tainable indirectly hebd that s, 244 did not apply. i 
°°. In Sadig ‘Husain v. Lalta Prasad) it was conceded by counsel 
in the’case and decided by the Court, that’s. 583 did not apply to the 
 Revereat by  C48° where the decree under which the plaintiffs were 
order of His ` seeking a benefit was an order of Her Majesty in Council; 
Majesty, and was not a decree passed under Chapter XLI (of appeals 
from ‘original decrees) of the Civil Procedure Code of 1882. As the 
‘additional ground+in the case for: decision was that s. 583 only applied 
fo the parties to the procéedings in the suit and in the appeal, and not 
to assignées df inttrests.of the parties to the suit who had not been made 
parties to’ the suit or appeal,” the decision that s. 583 does not apply to 
cases-of restitution under an order of His Majesty in Council is nothing 


Z morethan a mere obiter, , . `. 


-- So far as restitution of property recovered in execution of an ex parte 


l decree subsequently set aside under s., 108 (3) of the Céde of 1882 was 


AS Ay application Art 


Setting aside of concerned, it was.held that the restitution could be had by 
an ex parte -an application in execution under s. 244 and that no sepa- 


eee ~~r deere, 


z .. Tate suit was necessary(4). It was thought that to such an 
~ 178.and ti ot Arter 79-would apply, that the cause for mak 



















(1) (1894)g13CalOagh©"" - ite “Ox O. IX, r. 18, of the Cod8 of 1908. 
(1897) 20- All, w. . ° R4) Sarun v, Bhagwan, (1908) 2$ All, 441, 
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ə ‘ing the application accrues when the ex parie decree: Josa aside and that 


ae 











the subsequent dismissal of the suit isgiimeates rdPaary circum: 
stances, so far as restitution is concerfig edt A shy 
Procedure’ Code to an application fi igs ifution Is"t6" Bar" d om a e suit 
for that purpose.’ To say that the akpli on is an “appl eatin under 
§ 244 and that’ for purposes of limita igiri : py AML. 178 and 
not by Art. 179 of the Tatati Act of. Beeni jereottradiction in 


terms. 
* In Dhan Kunwar v. Mahtaw i was held that E ka JHR 
excess amount or proptrty, recovered or realized under a decree subsequent: 
Alteration of ly amended under s. 206 of the Code of ,1882 (s. 152 of the 
decree under present Code), was a question relating to execution, dis- 
a20. charge or satisfaction of the decree falling under the provi- 
sions of s. 244 of the old. Code. In Harnam Chandar v. Muhammad 
Yar, Khan) such an application made by the judgment-debtor was 
considered not as an application for- ecution of the decree but an appli- 
cation under s. 244 for restitution of an amount which had in execution 
of the decree been realised in excess. It was conceded in that case that 
Art. 179 of the Limitation Act did not apply and the Court held that, 
Àrt. 178 applied. 

Where a party who had been deprived of some- re in execution 
of a decree of a Court had become entitled to. the restitution of the said 
Setting aside of property by reason of the ‘decree being subsequently set 

the decree on aside on a review application: under Chapter XLVII of the ° 
rene Code of 1882, # was held that it was not necessary for him 
to bring a fresh suit, that it was the duty of the Courts to restorg to him 
that of which he had been deprived by reason of the efiforcement of the 
erroneous decree and that his remedy was by application. That appli- 
cation, it-was held, could not be an application under s..583 of the Code 
of 1882, on the ground that the party became entitled- to the benefit of* 
restitution by reason of the erroneons decree being set aside under Chagter, 
XLVII and not in an appeal under Chapter XLI (+. The stibjéct-mattet 
of restitution was mesne profits, but the observations as to the nature of 
the proceeding were general. ' The application was treated as alig pader 

5. 844 of the Code. 

Similarly where a décree-holder after, obtaining a declaratory “decree 


that certain prdéperty was liable, to be sold«n execution: of Mis money- ` 


decree, proceeded to sell the property, , purchased it himself and got pos- 


session thereof through Court. nan appeal by the defendant (original , 
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intérvenor) the decree Was fevered and thé süit for déclaratiah disniissed, ‘. 
The intervendr-defendant. was -held entitled td restitution in á siiinmary 
procéeding either-undet s. 583 or ttider the. Court's iahérent power, and 
not bound, to bring a Sepataté suit therefor(2), 7 

Such % the history of the subjéct of féstitutioA fora pétiod of imore 
than thirty years, that is, betwééii 1877 and 1908, A spéčiħéd space ifthe 
law of procedure was aisigned to it. That spacé was foulid in masy cise 
inappropriate or insufficient, and consequently resort was to. be had to. 
sonte, other specific provision, that i8, s. 244 of thé Civil Procedure Code, 
or to the inherent.power of.the Court for thé purposé of passing Hëécessary 
orders to remedy the evils inflicted by wrong decrees and process of Court. 
It'was stated by the Select Committée, appointed in contiéction With the 
Code of Civil Procedure òf 1968; that the terms of s. 583 Of thie Code of 1882 

° did not justify the practiéé founded: on it. The Cominittéé, therefore, recast 
the section so as to bring it into closer conformity with that practic&. ‘The 
body of the provision about restitution was reforinéd arid its place of resi: 
dence was changed: Formerly its place wa’ in a chapter dealing with 
“appeals from original decrees.” Under the Gode of 1968 its placé is 
nder apart headed “ Miscellaiveous.” The effect of the changé of placé 
js to include in the positive, provision of restitution some cases which the 
very terms of 8. 583 excluded from its opération, ‘sich a8 casés of Téstitu-. 
tion consequént ‘upén the tevérsal of a decrée by an order of His Majesty 
in Council. ae = a - 

Going to the body of the Prôvisión about restitution; it is first to Be 
rémémbereéd that the said provision hasnow for its assistance the express 
provision.of s: 151 of the Céde émbodying the inherent power of thé 
Court to pass necessary ordets for the nds of justice or to prevent ‘Ablise 
of the process of thé Court. 

~ Thiis to Some cases of restitution if the space of lithit assigned tõ 

fhe specific provision about géneral téstitution be uiiacconithodatitig ‘the-~ 
provision relating to inherent power of the Court is generous enough tf `% 
allow shelter.. ° ° Ei 

Let us now turn to and exithitie moře closely thé présent ‘body of th 

Specific provision about restitution: Tk is incorperated ih s. £44 òf thi 
Code of 1908. It runs thus :— . SoS AG s 

(1) Whao and in so far as a decreg’is varied or reversod, the Coyrt of first “instan 5 
shall; dif the application of any party entitled to any benefit by way of réstituéion | 
othérise, cause such restitution to be made as will, so far as máy be, place theparfiés if 
thle position which they would have occupied but for guch decree or such part. thereof as 

“has beért vázieđ or reversed ; and for this purpose, the Court may ‘make any orders, includ- 

ing ofdérs for the refund of tosis And for the payment’ of interest, diimaves, compensa 


e tion and mleshé profits, which are properig Gonseqiiédtial on savh variation dr reversal, . - 
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(3) No suit shail bò ihdbivuted for the purpose ‘of obtaihing any restitution or other 
réliét which could bë obtainéd BY application under sub-section (1).” 


‘The determination of any questiðù within s. 47 or s. 144 is included ' 


inthe definition of the term “ decree ” in s. 2, cl. 2, of the Code of 1908. 


Seéti $i 144 by its ne words does the following three one 


aiditely = = 
Fiist—Ti makes the positive provision about restitution sooleable to 


many. Gases of variation or reversal of decrees which could not be said 
to have been covered by s. 583 of thé Code of 1882. Under s.°58% į “the 
variation or reversal was restricted to a decree of an appellate Court 
under Chapter ŠLI [ rélating.to appeals from original decrees. Setting 
aside of ex parte décrees under s. 108, setting aside of a decree by the 


‘granting of a review application under Chapter XLVII, a decree be- | 


coming | infructuous by the non-exercise of an option given to a party 
(especially ï in pre-emption suits), alteration of a decree by bringing it 
in conformity with the judgment under s. 206, variation or reversal of 
à decréé by aii order of His Majesty i in Council or by the High Court 
undér its Révisioial Jurisdiction and other cases of a similar nature 
could not find shelter under s. 583 according to its plain terms. The 
‘benefit by ‘waly of restitution referred to in s. 583 was a benéfit under 
a decrée passed i in appeal. Under the present Code the benefit is 
thie benefit consequent’ upon vatiation or revérsgl of a decree irrespec- 
tive of the process or the machinery by ; icy the variation ore révér-. 
sal is effected. 


Sécondly—The section defines the extent of restitution. It enables the 


Couit not only tö restore thé property to the party but also the costs 
of süit arid the fruits of the property, such as interest, mesne profits, 
&o. Not only that, but it makes it the duty of the Court to 
Gatise stich yestitution to be made as will, so far as may, 
bé, place the parties in the position which they would have 
‘occupied but for such decreé ‘or stich part thereof as has baen varied* 


‘or reversed. Thé section does away with the distinction which was 


~ imadé by the Allahabad and the Calcutta High Courts betweén the 
restitution ‘of the ‘property itself and the restitution of the fruits + 


thereof. e ° 


T. *hirdly—The séetion prohibits thé institution of a suit for the pürpose of 


obtaining any restitūtioń which can be ébtgined by an application.” 
Th this respect the section makes the restitution "proceeding resemble 


an execution proceeding | under s. 47 atid renders thé View of thé i 


Sofar” as thé quéstion- of appe from aŭ ofder passéd. tals s. 144 fg 


. ‘Aifahabad, Madfas and Calcutta ‘High Courts that a separate ‘suit om 
* may. lig, abortive. 
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concerned, the Code of 1908 removes a doubt by including the determina- l ` 
tion of any question under the section in the expression “decree.” Thus 
` determination ofa question under s. 144 is appealable as an original 
f ecree. $ 

In måtter of restitution it must te conceded that the provisions’ of 
s. 144 are not exhaustive. That section cannot apply to cases where, the, 
tight to stitution accrues not by a variation or reversal of a decgee, but” 
by the* setting aside of a sale, an act of the Court. This contention was 
raised in Beni Madho v. Pran. ‘Singh G) and was assumed to be sound; and ° 
for "supporting the order for restitution made by the lower Courts, the 
inherent power of the Court was resorted to. In that case Mookerjee J. aid 
“Tt is well-settled that the power of 4 Court toerant restitutionsis not 
confined to the cases covered by the provisions of s. 144- The power ex- 

* tends also to cases which do not come strictly within the section, because 
the Court has an inherent right, irrespective of the section, to order resti- 
tution.” 

Let us now turn to the mischief and hardship which is the probable 
consequence of the change in the-position and the language of the provi- 
sion. « 

The reference in s. 583 of the Code of 1882 to the desire ofa party ° 
to obtain execution of the decree in appeal-and the direction to the 
Court to execute thé said: decree according to the rules prescribed’ for the 
execution of decrees «in original suits have been, as of necessity, omitt- 
ed from s. 144. Do the omission in and the change of the place of the 
provision about restitution indicate that the’ proceeding initiated by an 
application for restitution is not to be treated as an execution proceeding? 
Is the Legislature “to be und&rstood to ‘mean that the long established ` 
practice of treating the proceeding for restitution as an execution pro- 
ceeding be deviated from ? The avowed object of the Select Committee 
was to recast the section so as to bring it into closer conformity with the 
existing practice. Does the provision barring a separate suit tend to 
show a desiree on the part of the Legislature to treat the proceeding as 
an execution proceeding? Does the definition of “decree” as including 
the determination of any question within s. 47 Or S. 144 show that the 
proceeding under s. 144 is not a proceeding under s. 47% ° ° 

That iş the doubt raised by*the change in the language and position È 
of the “section; and the question whether the application for restitution 
under s. 144 is or is fot an application for execution is a very partion 
- question seniously affecting interests of litigants. 

Tf the Legislature did not intend to. discontinue the practice of treating 
* such applications as application ia execution, ‘the language used and the 
piace of the section haye the effect of iuslbadme the public. ane ti js so 
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ois evident from the observations of Mr. D. F. Mulla in his Code of Civil 
Procedure, 4th edition, at page 273. 
. The learned commentator observes as follows :— i 
e“ Under s. 583 of the Code of 1882, proceedings for restitution had to becommenced 
by an application for execution of the appellate decree. This was required by the langu- 
age cof that séctio&. The section further’ directed that the appellate decree should be 
executed, ‘according to the rules prescribed for the execution of decrees in suits.’ 
This gave rise to the question whether the rule contained in s. 244 which prdvjded that 
ll questions relating to execution should be determined by the Court executing the decree 
and not by a separate suit, was one of the rules referred to in s. 583, It was held in some 
cases that it was, and that% separate suit for restitution wasdherefore barred. In other 
cases it was held that it was not, and that a separate suit could be maintained for restitu- 
tion, The present section simplifies matters omitting all reference to execution, The 
position of the section has also been changed, it being transferred from the chapter 
headed “ of appeals from original decrees” to the part headed “ miscellaneous.” A 
separate suit is now barred by the express terms of the section, and the application for e 
restitution has no longer to be one for execution of the appellate decree. The Court is 
empowered to make such order as it deems proper for restitution, and the order, if not 
obeyed, may b> enforced as a decree-(1). 

If by recasting the section and changing the place thereof the Legis- 
lature intended to mean, or if the change purports to produce the effect, 
that an application for obtaining restittition is not to be consideréd as ar 
application in execution, the situation is fraught with many difficulties and 
anomalies in connection withthe question of limitation. There are at least 
three important points conhected with the questidn of limitation wherein 


the anomaly and hardship is markedly evident.+ These three points are :, 
First.—The period of limitation or rather the Article of the Limitation 
Act of 1908 ; S 
- Secondly.—The applicability or otherwise of. the provision relating to 
legal disability ; and f 
Thirdly.~The applicability or otherwise of the provisions of s. 48 of the 
Code of Civil Procedure of 1908. ° ° 
Let us consider these three points seriatim. s, 
First.—If the application for restitution be’ fot ‘regarded as an 
_application for the execution of a decree, Art. 182 of the 
“©. Limitation Act wilt not apply, but Art. 181 will apply and 
ve the.applicant for restitution will have oply three years, from 
/. the. accrual of .thé right to apply. A decree-holder by; making 
an applicatién for.execution or for taking & step in aid of “execution, 
. ag offen.gets a fresh period of three years as he makes the applications 
` subject to the ordinary maximum of twelve years. There is no , 
. geason why the party entitled to restitution should not have adike 
period of twelve years. If a plaigtiff gets a decree in the Court of “s 
first instance and the defendant unsuccessfully appeals ‘to the higher 


1) It has come under notice that som Courts have taken the same view, 
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the final decree or order of the appellate Court—nay even from the 
withdrawal of ‘the appeal if it is withdrawn. Where, however, a 
plaintiff gets a decree in the first Court and executes it, the defendant 
make’,an appeal and the first appellate Court reverses the decree 
and dismisses plaintiff's suit. Ifthe plaintiff appealseand withdraws 
the appeal or fails therein, the defendant cannot get further threé 
years from the appellate decree or the withdrawal of the appéal.’ His 
. Tight to apply accrued on the reversal, by the lower appéllate Court, 
of the decree of the first Court. Perhaps, if the defendant be not 
vigilant or fortunate enough to obtain restitution or. is successfully 
resisted in hib bona fide attempts to’secuge restitution, the appeal 
proceeding may become unnecessary. . 
Secondly.—If the application for restitution be not deemed to be an appli- 
cation for the execution of a decree, s. 6 of the Limitation Act 
of 1908 cannot be of any avail. A decree-holder affected with any 
legal disability may execute the decree after the disability ceases, 
whereas a party entitled to restitution, if affected with any such dis- 
ability at the time when the right to apply for restitution accrues 
must seek restitution, under penalty of his right being barred, evet 
while the disability continues (a), In a sense the law extinguishes the 
rights of parties whọ are recognized'in law as incapable to protect 
their interests orato prosecute their claims. 
°T 'hirdly. —If the application for obtaining restitution be not treated as an 
application to execute a decree, s, 48 of the Civil Procedure Code of 
tg0o& cannot apply. Ifa decree-holder in his attempts to execute the 
deéree withif twelve years is prevented from executing-the same by` 
fraud or force of the judgment-debtor, the former may get an exten- 
sion of a further period of twelve years to execute the same. Whereas 
* a party entitled to restitution, even if resisted by. fraud or force in his 
3 attempts to obtain restitution, cannot have any further time to apply 
beyond the ptescribéd period of three years. 
There is no reason why a party entitled to restitution by reason of a 


Courts, the: plaintiff decree- holder can apply within three years fomf 


- variation or reversal, of a decree or order shðuld have a considerably 


shorter period of limitation than the period allowed to a decree-holdereto.. 


execute his decree. Is it not unjust and inequitable to permit a decree- bs 
y 
\ 


holder who has recovered *any property in execution of*his decree subse- 
quently varied or reversed to contend that the opposite partyewhom he 


. deprived qf his property must recover the property and its fruits only 





(1) The provision for extension of time for execution and not to any applicattom as 
to persons under disability under the Limi- was the case under the Act of 1877. 
e 


tation Act, è 6, is applicable togpplications . è 
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° V thin three yéars, and at thie‘sainé titie-to say that he will have twelve 
years under ordinary circumstances, or even more under special circumstan- 
ces to execute his decrees If the right of restitution is founded upon bne of 
the, first and highest duties of all Courts to také care that the ‘act of the 
Court does no injury to: any of the suitors, whiy should the Courts throw 
awafe the responsibility of discharging that one of the highest, duties in 
three. years and at the same time continue to be a slave of thè decree- 
holder for the purpose of executing the decree for twelve years or even in, 
some cases still longer? er 
In this connection it may serve some useful purpose to refer to the 
first clause of r. 6, O. 41.. The rule dike thie old s: 546 makes provision for. 
requiring security to be. taken for the restitution’ of any property which 
may be or. has been taken in éxecution of the decree. Section i45 ofthe e 
Code of 1908 provides that where any person has become liable as surety 
for the restitution of any property taken in execution of a decree lie is to 
be proceeded against in the manner provided in the Code forthe execu 
tion of- decrees, and shall for the purposes of appeal be deemed a party 
within the meaning of s. . 47: This means that an application for gestitu- 
tion against a surety is an application for execution governed by Art. 182, 
whereas against the original decree-holder you must have the restitution 
completely within three years under Art. 18r. Is ‘this not an anomaly? 
Can it be that the law keeps the’liability of the *susety alive for twelve 
years, while the original decree-holder’s obligation 4s PRENSA in e 
three years? - 
© Tf the Legislature recast the Section about restitution and changed 
its place with the object that an application fox restitution must be treat- 
ed as anvapplication for execution, the object is not fulfilled. If the 
change:was made.with the object that such an application ought not to be 
treated as an application for execution the change is fraught with hardship e 
and anomalies, and instead of settling the subject of restitution has made 
its existence more complicated: Itis hoped therefpre that the*Legisla- ° 
ture will take the earliest opportunity to a eee settle: the natter on 
sound-dnd : equitable pringiples: fig ge 
m oe - 2 
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-THE ‘iolikity of. counsel has: Pe much’ goodandbad humared 
opponi from the Bench. 
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by” Digg ‘ihe’ same question.” Before the witness cóuld reply, Juice’ : 
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Darling interposed with the suave remark: “ Wheri you began she had! ° 
three.” 

Of the same genial order was the retort of ‘Justice Wightman to Mr. 
Ribton, when that counsel, in addressing the Jury, had spoken at some 

' length, repeating himself constantly and never giving the slightest sign of 
winding up. He had been pounding away for several hours, what the 
good old J udge interposed, and said, “ Mr. Ribton, you've said thatebefore.” 
“Have I, my Lord,” said Ribton, “I am very sorry; I quite forgot it.” 
Áj Dop’t apologize, Mr. Ribton,” was. the answer. <I forgive you, for it 
was a very long time ago.” 

With these two creditable. ‘specimens of kindly, spontaneous humor, 
compare the remark of a United States Judge, which was much praised in 
the press at the time it was made, but which, in our opinion, is far inferior 

‘to Justice Darling’s impromptu. The American visited the Court of Ap. 
peal, and was invited by the late Lord Esher to take a seat on thé Bench. A 
certain Queen’s counsel was addressing the Court. “Who is he?” asked the 
Yankee. ‘One of Her Majesty’s counsel,” - replied Lord Esher. “ Ah,” 
said the American, “ I guess now I understand the words I have heard 
every often since I have been in your country, ‘God save the Queen.’ ” 

Bethell, afterwards Lord Westbury, confessedly adopted as a ruling 
principle the maxim: " Never give in to a Jidge,” and his overwhelming 
egotism enabled him, to-successfully carry off situations that would have 
, brought a less fearless man to grief. All his sayings have a touch of bitterness. 
* and cynicism, and in reading those accounted most brilliant, one somehow 
feels that they savor of what might be termed colossal chick rather than 
legitimate reparjee. “Take a note of that,” he once said in a stage 
aside to his junior. “His Lordship says he will turn it over in what he is 
pleased to call his mind.” The discursive habits of Lord Justice Knight 
Bruce he detested. “Your Lordship,” he once pointedly cut short an obser- 
vation of that Judge by declaring, “ Your Lordship will hear my client’s 

e case. first, and if you, Lordship thinks it right, your Lordship can express 
surprise a E Y And all the gratitude that fell to the successful 
suggestion of one of-his juniors was the sotto voce remark, “TI do’ believe 
this silly old man has taken your absurd point a Bxchange. 2 
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° THE GROWN AND PARLIAMENT. ° 
afisto lnt St. Aldwyn, better known ‘as the Right Hon. Sir Michael 
- Hicks-Beash, ‘who has filled great offices in the Cabinet, including that 
. of Chancellor““of the Exchequer, and has occupied the position of Leader 
* ofthe House of Gommions, in a #ecent speech said that he-did not believe 
Ministers would dare. to alvise their sovereign to give his Roy&l Agsent to 
the Home Rul and’ Welsh Disestdblishment Bills, and he thought it quite ms 
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t possible that, if they tendered such advice, they might be ‘told it -was their 
duty to consult the country, which had no confidence in them or their 
measures either. Lord „St. Aldwyn has forgotten that, inasmuch as the 
royal prerogative is concerned in both these bills, so with respect to both 
of them, to secure their passage through the House of Commons into which 
they,have been ‘introduced, a communication from the Crown, “placing its 
intergst,at the disposal of: Parliament,” signified by a Minister ofthe Crown, 
must be made. This form of communication and several others “are re- 
“cognized as constitutional declarations of the Crown suggested ons thé ad. 
“vice of its responsible’ministers, by whom they are announced to Patlia- 
ment in compliance with establislied usage. When bills affecting the royal 
-prerogative have been suffered through inadvertence to be read a third 
time 4nd passed without such communication, the proceedings have been 
declared null and void. These communications cannot- be misconstrued * 
into any interference with the proceedings of Parliaméht;‘as some of them 
are rendered necessary by resolutions of the House of’Commons, and all 
ate founded upon parliamentary usage which botlr houses liave agreed to 
observe. “This usage,” writes Sir Erskine May, “is not binding upon 
Parliament; but if, without the consent of the Crown. previously signified, 
Parliament should dispose of the interests or affect the prerogative of the 
Crown, the Crown could still. protect itself ina constitutional manner by 
the refusal of the Royal Assent to the bill. Andit is one of the advantag- 
es of this usage that it obviates the necessity ofzesbrfing ‘to the exercise 
of that prerogative”; May’s Parliamentary Practice, p450. The Royal’ 
Assent to both the Home Rufe and Welsh Disestablishment Bills must be 
given virtually to both these measures before they leaye the House of 
Commons—that consent to be conditional té their passing through the 
various parliamentary stages which are necessary preliminaries to their re- 
ceiving the formal assent of the Crown. ; 
Viscount St. Aldwyn clearly does not accept the statement of r 
Asquith as Prime Minister in the House of Commons on the rth Aprils 
I911, that “the Royal veto is as dead as Queen Anne,’ aga correct en- 


uncigtion of constitutional doctrine, and it is likewise clear that Sir Erskine 


May did not- regard theeveto as obsolete. Professor Hearn is positive in 
His declaration that the Royal veto is still in existence and capable of being 
fa exercised. “Although,’”he writes, “under the House of ‘Hastover the 
“power of refusal has never been directly exercised, it must not, on that 
accougt, be supposed that the power is obsolete ‘or “inoperative. Under 
our present system the intimation of the royal will regarding ahy, méasure ° 
of jmportance is given at its introduction or at some early stage of its’pro-. 
gress, The Crown has, indeed, generally possessed sufficieht, influence to ° 
preyent the passage of any measure that was ptpuliarly ° distasteful to it, 
Professor Hearg wrote in 1867. Modern changes, too, in the civil list-and 
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„in the management of the royal revenue haye-removed many subjects. off f 
disagreement. But the true explanation is to be found in the good sense 
and forbearance of both the King and the Parliament, and the practical 
arrangements to which a sincere desire for harmonious co-operation. has 
given riset. In matters affecting the personal or proprietary interest’ of 
the Crown, Parliament will not deal with any proposal util the King has 
given an official intimation of his desire to receive on the subject its advice. 
‘By the rüles of both houses a message from the Cřown through one of its 
‘ministers is now required before any’ question touching: the prerogative or 
. the revenue of the Crown is taken into. consideration,” (Hearn’s Govern- 
ment of England, pp. 62-63). The intimation that the Royal assent would 
he withheld by the’Crown would be equivalent to.a dismissal of the mini- 
‘stry. It would certaifily be followed, not by a dissolution of Parliament, 
but by a resignation of the-Cabinet, whose successors would be bound to 
accept with office the retroactive responsibility for the position created by 
the course suggested by Lord St..Aldwyn. Such a position can scarely be 
‘considered within the range of probability—Law Times. i 
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CRIMINAL "Law Shopbreaking— Enterig premises by means of 
false hey—Knowledgé ofoccupier— Breaking.” The appellant induced 
*a pawnbroker’s assistant to let him have „the keys of the pawnbroker’s 

shop so that he could have a false key made and so énter the premises. 
The assistant was acting with the knowledge of the pawnbroker and the 
police, who arranged in this way. to arrest the appellant. . The appella 
haying entered the shop by opening the door with the false key w: 
arrested and convicted of shop breaking. “Held, that the conviction was’ 
Tight as there wasin law a “breaking” into.the. shop by him. Rex v. 
Aled Chandler (29 T. L: R. 83). . 
DEFAMATION—Pyrivilege—List issued by T, vade Protection Society: 
A statement made by a Trade Protection Society to their subscribers affecti 
ing the credit of the plaintiffs, Held not to have been published on a prie 
vileged occasion. Greenlands (Limited) v. Wilmshurst (29 T. L. B. 64) 
Mok{Gace.—Bank—Morifage ta secure current account— Subsequent 
morigage with notice to thé bank—Appropriation of payments—Rule in 
Clayton's case. A ‘customer of the- respondent’ bank mortgaged ‘his 
* property toethe bank to secure as overdraft limited: to £ 3,200," He then 


. mortgaged the same property to the appellant for £ 3,500, “subject to the 


° pank’s mortgage. The bank on receivipg notice ofthis further ‘mortgage’ 


Hid not opel a new accouft, but continued the old'current accoun» The” 
« Ki e » - ea . {oe . a bowen 2 = ee. ae ay ee NaN ee 
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\ customer thereafter paid. in-moneys which, ata particular date, if they 
had been appropriated in accordance with the rule in Clayton’s case 
(x Mer. 572), would «have extinguished the bank’s mortgage. The cus- 
tomer’s property was sold by the bank for a sum sufficient tos satisfy the 
baik’ s debt, but not that of the appellant. Held, that the evitlence did 
not. exclude theoperation ¢ of the rule in Clayton’s case (supra), which must 
he. applied. Deeley v. Lloyds Bank Limited, [1912] A. C. 756.¢ 

INTERPLEADER. —Right to issue Interpleader Summons afier Final 
e Judgment i in the Action—Practice—Rules of the Supreme Couri, 1883, 

Order LVII., x. 1 (ay Interpleader is not allowable where final judgment 
has been given by consent, and no other proceeding in the same matter is 
pending. A, Stevensons Son, Liinited v. Brownell, Healy and Others, 
ene: (ro12} 2 Ch. 344: 


2 REVIEWS, 


Chitty on Contracts. Sixteenth Edition. By WYATT PAINE, of the Inner 
Temple and North:Eastern Circuit, Barrister-at-Law. LONDON: Sweet, 
and Maxwell, .Ltd., 3 Chancery: Lane, W. & ee Roy. 8 vo. Pages 
excii and 1023. Price 35 S. 

In the domain of tle English Law ‘6 Contracts the authority of 
Chitty’s work ranks very high indeed. Born ine1826, it has through its 
sixteen ‘editions considerably, helped the dévelopment of this branch of? 
The law, as’ “testified to. by numereus references made to it in the law 


S 


rte 


“in the temple ¢ of fame, “It yields to none in perspicuity and terseness of 
expression, During the short interval that has elapsed between the publi- 
cation of the last and the present editions of this work, diverse Acts of 
Parliament intimately connected with the law of cohtracts have been 
placed upon the statute hook, The present edition, contains a succinct ree 
view of ntemporary legislation germane to the subject. The whole 

full: tevised i in the light of recent cases. The present 
nd thoroughly up-to- -date disquisition 
s as regulated by statute and inter- 
of this huge treatise ig fendered 
y its copious index occupying 
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LONDON: Sweet and Maxwell, Ltd., 3 Chancery Lane W. c. ‘1912, 
; 8vo. Pages oxxvii and ror8. Price 35 s. a (7 f 


Tars edition ofsthe well-known work of Messrs. Clerk and Lindsell is 
produced,a8 a companion volume to the sixteenth edition of Chitty, on’ 
‘Contract$,*the combined volumes forming a compendious statement of the 
various legal obligations arising ex delicto and ex contracti. Of the varioys 
enactments on the subject of late, the most important and far reaching in 
its effécts is the Copyright Act, 1911 (1 & 2 Geo. V., c. 46), which has 
been extended to British India on the 3oth of October last. This Act has 
abrogated the hitherto» existing common law right ahd substituted therefor 
a statutory protection tending to safeguard the -author without unduly 
restraining his freedom of personal contract with the publishér. The 
provisions of this Act are fully discussed in this work. Its successive 
editions have always kept pace with the modern growth of this branch 
of law; and we have an extensive and elaborate treatise that is always 
sure to repay references made to,it. The present edition of this work will 

fully maintain the high tradition earned by its foregoing editions. 





A Short History of English Law. . By EDWARD Jenks, M. A., B. C. L., 

of the Middle Temple, Barrister-at-law. LONDON :- Metheun & Co., 

. Ltd., 36 Essex Street, W. C. 1912. Demi 8vo. Pages xxxv and 396. 
Price 10 s. 6 d. net.* e $ 


é 

2 Messrs. METAEUN & Co. could scarcely have: selected a safer and 
‘better chronicler of English Law than Mr. Edward Jenks. His magnum 
opus, the Digest of English Law, now wh course of publication, has already 
placed hiin in the front rank of the legal writers in England. It seems 
superfluous to add that the author has brought consummate and religious 
care to bear on the subject. Owing to the appearance of Maitland’s 
Constitutional Higtory of England, Holdsworth’s History of English Law, 
andyCarter’s English Legal Institutions, the author has touched lightly 
upon thateside of the legal history which has already beenmade the 
subject of adequate treatment, viz., the origin and deve 
Courts and the relations of the State towards its sug: 

tions this book covers the whole field 
commehges from the earliest times .¢ 


second period of developmen 
$n Ananth af Warnes TIT 3 a 
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tort, and of Criminal law and procedure, showed unmistakable signs of 
adolscence. The fourth period, which begins from the Restoration and 
ends with our own tinies occupies the time from 1660 to 1911 A.D, The 
main features that attract one’s attention during this period are chaste 


, reforms by equity, momentous changes in land law beginning with the abo- 


tition of Military Tenures Act of 1660 and ending with Land Charges Act 
of 19004 new forms of pgrsonal property owing their origin chiefly to Bills 


_.of Sale Act, Copyright and Trade-marks Act, the modern ramifications 


~ 


“in the law of contract and tort; and “the civil and criminal law of proce- 
dure. In -narrating the history of this period the learned author had to 
sail over an almost unchartered* sea. Weare glad to find that our first 
seaman" has fared uncofamonly “well. We know of no other text took 
on the subject that can stand comparison with the’ present on the point 
of compactness, clearness and completeness. 





_Denman’s Digest relating to Indictable offences. By ARTHUR DENMAN, 
M.A., F.S. A. Barrister-at-law and Clerk of Assize for the South 
Eastern Circuit. LONDON : Sweet and Maxwell, Ltd., 3 Chancery 

~ Lane; and Stevens and Sons, Ltd., 119 and 120; Chancery Lane 
1912. Demi 8 vo. -Pages : xliv and 666. Price 15 s. net. 


“ ARCHBOLD abridged,” the sub-title of this book, furnishes a key to 
its contents. Any one who has had occasion ta use the monumental 
‘work of. Archbold cannot fail to have admiratfon for the accuracy, skill 
and ‘wondérful diligence event on its every page. The present com- 
piler has reproduced only such portions of Archbold as are of every day 
occurrence and use in a Court of law, and -hasarranged them in am alpha- 


etical order. The advantages of the arrangement are obvious. The present ` 


book is thus not only a concordance to Archbold but is a valuable dic- 
tionary-of indictable offences. Burdensome details are serupulously avoid 
ed; and’ the form of contents are adapted to a book of reference. fhis 
book fuinishés a handy reference, as it were, to pertinent ‘cases ‘and statu- 
tory provisions. _ 
Lhe Mojor Vehicles Pin. By MJ. Grues, Chief T of Police, 
BomBay ; The Head Police Office. J912. Demi 8 vo. Page 3 and 
148. Price Rs, 2-8-0. - ; 


THE rapidly-growing use of motor vehicles not Dnly as conveyances 
of pleasure but of profit as well has called attentibn of the public te the- 
law governing them. The law on the subject for the Bombay Presidency , 
is contained in the Bombay Act H of 1fb4. The provisigns of this ‘Act 
are set ott in this bodk with "enough but nof;to9 many. notes. Rules 
framed’by the Government of ee for Motor ee heavy, Motot 


o 
o 
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Vehicles and Taxi Cabs are reproduced. A digest ‘of leading Motor ord ° 
Cases is also given. Thus this book contains the while Available literature 
on the,subject of motor vehicles. It may not generally be known that dll 
the Motor, Vehicles Acts throughout India are more or less akin ; and thoygh 
this book May at first sight appear to have effect only in the Bombay 
Presidency, yet the book is applicable throughout India, the Bartgaly 
Madras ajfd the Panjaub Acts being practically aljke: e. ` 





Desai's,All-India Century Civil Digest, I8IT-I911. Vol. TI; Titles B to” 
°C. P. C. s. 88. By B. R. Desar, High Court Pleader, BARODA: 
Vidya Vilas Printing Press. 1912. Roy. 8vo. Cols. 2648. Price Rs. 7. 
We have already. brought the first voluntie of this big digest te the 
notice of our readers. This, the second volume, covéts the titles from. 
Babu to Civil Procedure Code, s. 88. The general pla arid arrangement 
here are similar to those adopted in the first volume. These volumes 
bear testimony to the labour and patience of theii indefatigable compiler. * 





Lhe Negotiable Instruments Act, 1881. Piiblished by F. A. VENKA 
°  SAWMY Rao, and T. S. Krisunasawmy RAO, Proprietors, Làwyers 
Companion Office. MAbras : The Law Printitig Hoiisé; Mount: Road. 
1912. Roy 8vo. Pages 26, 286 and xxii. , Price 2-8-0. 
THE Negotiable Instruments Act is one of those Acts of Legislature 
¢hat do not suffer from too much annotation. Its provisions arë Almost en: 
tirely based on those of the English, Bills” of Exchange Act, which” is 


set out in full in the Appendix. Rules for the guidance and control of 


Notaries Public afe also reproduced as a whole: The dtinotations on the 
Sections of the Act are prepared with the fullness and are arraiiged on the. 
system which have familiarized themselves to the profession through the 
Isawyer’s Companien Series. The printing arid the general get up of the 
boo deserve mention. z f 
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+ 3. NOTES. 





“Tur decision of the Judicial Committee of the Privy Council in e 

The Secretary of State v. Moment ( 15 Bom. L. R. 27 ) is a momentous 
one. The English law which gave immunity to the Sovereign from being 
sued in Municipal Courts was not extended to. the East India Company 
which carried on trade as well as administration. It has been held as 
early as 1861 that the East India ‘Company can do wrong though the 
‘King cannot. The rights and liabilities of the East India Company 
became vested inthe Secretary of State for India when the Crown 
assumed the sovereignty of British India. The Setrefary of State for 
India is the universal successor of the East Indie. „Company. In this 
appeal the Secretary of State contended that the “Civil Court had ne 
jurisdiction to entertain a shit by the plaintiff against the Secretary of 
State. for damages for wrongful interference with his property, in which 
his title to land became material, by virtue of s. 41 cl. (0) of tht Lower 
Burma Town and Village Land ‘Act, which provided that “ no Civil Court 
shall have jurisdiction to determine any claim to any ‘tight over land as 
against the Government”. Their Lordships of the Privy Council decided 
that the effect of s. 65 of the Government of India Act of 1858 wés to 
debar_the Government of India from passing any A't which could prevent. 
a subject from suing the Secretary of State in a Civil Court in any case 
in which he could havé similarly sued the East India Company. Section 

65 of the Government of India Act 1858 provides that all persons may 
have the same remedies against the Secretary of State as they gould have 
against the Ea8t-India Company, and under the proviso to s” 22.0f, the 
Indign Gouncils Act of 1861 the Governor-General in Council cannot 
repeal or affect any provision of the Government: of India Act, The Lord, 
Chancellor emphatically says that the right given to the Indiar sii jects 
tp sue the Secretary of State for Iadia can only be taken awaye 
ae the: British Parliament and any legislanion: on he part” ofthe Govern- 
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t 
ment of India to take away that right is ultva vires. It seems that the e 


Governor-general in Council unwittingly transgressed one of the limits 
imposed on the exercise of its legislative power. - There are Acts enacted 
by the Government of India as well as by various local Governments in 
-which provisions similar to that pronounced by the Judicial Committee 


to be Hane vires find place. e. o 


Parbati v. Baij Nath (35 All. 3) decides that it is not essential to the 
vatidity of a gift of immovable property that registration of the deed 
by’ which such gift is effected should, be either at the instance or with 
the consent of the donor. Section 123 of the Transfer of Property Act 

- provides that the gift should be effected by an instrument executed by 
the donor, attested by two witnesses and registered. Richards C. J. and 
Banerji J. are of opinion that a document registered in accordance with 
the provisions of the Registration Act is a registered instrument, and if 
the document is in fact duly registered in accordance with those provisions, 
the gift is complete and valid. The contention of the plaintiff, who sought 
ein this tase for cancellation of the deed of gift on -the grounds that the 
registration of the deed was not valid unless procured or at least assented 
to by the donor and that thé gift was incomplete as registration had been 
obtained in invitum, was overruled. The view of the Madras High Court 
„in Ramamirtha v. Gépala Ayyan (19 Mad. 433), that registration of ‘a 
* deed of gift contrary to the donor’s wishes is void, was not accepted. In 
the Madras case the Court said “that a deed of gift being a voluntary 
transfer remains gudum pactum until the donor has done all that is neces- 
sary to make it legally complete. To do so, it is necessary, inter alia, 
that it should be registered ; but he canbe no more compelled to register 
the deed than to execute it in the first instance.” The fallacy underlying 
thi argument results from the use of the expression nudum paċtum. As 

eobsërved jn the Allahabad case the transaction remained nudum pactum 

` eyen aftes registration, that is to say, there was no consideration -for it. 
Gift is a volùntary transfer. The Transfer of Property Act does not require 
that the registration ‘of te deed of gift should be'by the donor or at his 
instanee. A 


> SS ae . 
e. 


Jehangir v. B? B.& C. I. Ry.. Co., reported in this’ issie, should | 


~ warn. the multitude of railway passengers, especially those who are-in 


. the” habit of travelling in railway compartments with their arms end 
elbows resting'on- and projecting from window sills. The ‘first -case-of 
this kindecame «p for ria? before Beaman J. in Dullabhyi v. Œ. 1..P. Ryo 
Co. (42 Bom. L R. 73); in which it was helt, that a passenger, Who puts 


` 
e. . e 
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* any part of his person outside the carriage of a railway company in 
which he is travelling and receives an injury to the part so extruded, is 
guilty not only of negligence by putting himself outside the carriage, . 
but.of contributory negligence which disentitles him to recover against 
the company, provided that, no matter what negligence the company 
has been guilty of, that could not have caused the passenger any injury 
so long @s he remained inside the carriage. In Jehangir’s case Davar J. 
pas declined to accept this principle as a rigid and inflexible rule of law 
which must be applied; without any deviation or relaxation in all’ cases. 
According to Davar J. any such hard and fast rule cannot be deduced from 
the authorities that govern the law an this subject. His Lordship observes: 
“l coyld conceive dozens of cases in which the extrusion of a portion 
of the passenger’s person outside the carriage would be so small, and the 
negligence of the railway company so gross, that no Court would refuse 
to grant compensation to the passenger merely on. the grouvd thatan 
insignificant part of his person was outside the door or the window ofa 

` railway carriage. ” The argument. on behalf of the railway company that 
it contracts to carry passengers inside and not outside its carriages appealed 
successfully to Beaman J. but not to Davar J. Between this diversity of® 
judicial opinion the safety of the passenger lies in scrutinising notices affix- 
ed in railway carriages and ‘keeping his person within the four corners 
of the compartment in which he travels. In England no such cause of 
action has come before the Courts probably because, oWing to the climatic , 
conditions of the counrty, winglows near the corner seats are generally 
closed with glass shutters, and them is rarely an opportunity of utilising 
the window sills for resting the arm. ° ° 


THE death of Lord.Macnaghten at the age of eighty-three has removed? 
the:most. eminent member of the Judicial Committee of His MajeséY’s, 
Privy -Council and of .that august tribunal—the *House of Lords. He 
refused. a judgeship of the High ‘Court in 1881, but was made a Lord 
of Appeal.in Ordinary iy.r887. -His grand- fathet was a Judge in India. 

‘After ‘'theedeath of Lord Watson - and Lord Davey there was no other 

' Judge whose presence in the. House of Lords and in the Judicial Committee 
commanded as nfuch respect and confidence asethat of Lord Macnaghten. 
He was the Privy Council ‘Judge par excellence. Fornearly twenty-five years 
he sat-in the House of Lords and on the Judicial Committee, and during, that . 
pexigd his judicial pronouncements were characterised by great erudition, 

` terse legal phraseology, and that remarkable grasp and, application-of °e 
juridical, psinciples whieh evoked* admiration and lent, lustre to them. 
Tt. mayo: be observed that. sowing to his death ‘the House of Lords 
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and the Judicial Committee have lost its great pillar of strength, though ° 


it is some consolation to find that the presence of, Lord Haldane, whose 
reputation gs a sound lawyer and jurist is greatet than that of his imme- 
diate predecessor as well as the Earl of Halsbury, and the promotion. of 
Mr. Justice Parker as a Lord of Appeal in Ordinary will maintain the 


prestige of the Highest Tribunal of the British Empire. oe 





-,+ THE MILL-HANDS OF BQMBAY: 
_. Their State and Status. 


HE mill-population of Bombay consists of neatly one lac* indi- 

. viduals, mostly recruited from the Deccan. There is an insignificant 
sprinkling of men from Gujarat, from the North and from the Central 
Provinces, but the bulk comes from the Deccan, Alibag and Ratnagiri 
districts taking the lead. The population, thus being supplied by the 
agricultural class, is necessarily migratory in character. There are two 
main reasons for this migratoriness. The fields at home Tequire looking 
‘after, and the conditions under which they live and work in Bombay ruh 
their health down so perceptibly, that to recuperate, they have to betake 


-themselves to the far more invigorating and untainted climate of their 


own villages. Thus, While working here, their eyes are always longingly 


eturned towards their homes, and though they give their best to Bombay, 


they desire that their villages should benefit by it. -If they are able to 
save anything, they buy fresh fields and sink their capital in the pursuit 
of their ancestraP business. . 

A majority of them are hopelessly poor : the scanty sustenance which 
they eke out from their lands or fields to which they are greatly attached, 
supplemented by the earnings of their - “sweating” in Bombay, is 


snokenough to lift them out of the chronic state of indebtedness, 


which is handed dowr literally from sire to son; not sufficient. even to 
allow them satisfactorily to meet those social calls on their purse, ‘which 
they consider it a sin to evade. Marriage and degth make a large hole-in 


their money-bag, and at both ends of their Zaditat—their real and adopted. 


homes—their villages and Bombay, the local *sowkar and the Bombay ~“ 


Marwadi* hold them in their clutches ; and their life* from childhood 
to old age is one continued game of playing off one against ethe, other. 
They come to Bombay with the mill-stone of indebtedness round. their 
necks, afd retire with the same heavy burden, the interval being passed 


e in.earning and trying to pay offa debt, which has the “ trick” of neyer 


reducing ite size, eo . . 
It is in thi$ state that the thousands of gperatives of both sexes pour 


ay 
y 
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* into Bombay. As a rule illiterate, they fall an easy prey to many rapacious 
u wolves”, from their own immediate superiors, called “jobbers”, to out- 
siders like their .grain-Seller or the Marwadi. Being condemned to Jive in 
close proximity to the mills, andto work in a stuffy atmosphere from day- 
light to sunset with very few holidays, they do not even find tiñe to move 
aboŭút freely for the purchase of even life’s barest necessities. And this 
state of things brings into existence the first step in the Jaddty of their 
jndebtedness. The danavala is always hovering neat the mill region with 
his unwholesome grain, groceries, oil, ghee, and at times, cloth, and comes 
very handy to the mfil-hand, who is always pressed for time. The 2c- 
count begins, the first few puschases might either be for cash paid down, 
-or on credit on the security of a brother-operative, known to the shop- 
keeper, and in a short time, the relations become closer: and then the fun 
begins : the debit items mount up, the variety. of supplies increases till it 
embraces cash advances, and advances on pledge of articles of wear and 
ornaments and a thick web of demands of yarious sorts is wound round 
the victim, from which he finds it hopeless to disentangle himself. It is in 


2 


such cases ‘that the Small Cause Court comes comparatively asa haven of 


rest to the poor mill-hand, who is bewildered by the number and- variety 
of thé claiins made against him. At times even the presiding Judge finds 
it difficult to sift out truth from the confusion which the Bania has delibe- 
rately created to throw both his debtor and the Court off the scent, but 
somehow or other the Judge “muddles‘on,” and by persuasion, gentle as 
well as its reverse, is able to put an end, at least for the time being, to thé 
indebtediess growing further. Unfartunately the wilyness of the Bania and 
tlie never disappearing neediness of the mill-hand make them.again go 
through the gamut of the same process, and they play the same tricks over 
again. | The -facts apply to both the sexes. There are as many women 
victimised as men. i 

” Butas it is their miseries do not end here. The pfivate or- off-work 
side of their life is unenviable enough. But they do not fare better ip 
their world of work. The machinery of recruitment is, somewhat as 
follows : the head of the department—whether it be the engineering, spinn- 
ing, weaving or sizing, gets hold of certain well-known gatherers-in of labour, 
, ‘ea@tled ‘*Mukadams” or more usually “jobbers ”, whoearn very handsome 
“Salaries, such “as would make the mouths ef educated men and.praduates 
water. The males are called “jobhers” and the females “Naikins,” It istheir 
duty-to supply the hands and see that wheneyer there is a deficiency, the 
fall quota is made up. They are assisted by several assistants, and thgir sole. 
pusiness, besides getting the regular supply, is tq keep an eye over the hands 


with a view to prevent them from ädling. away their time or deserting. "e 


As`sgon-asan operative enters the mill-pyensises, he is syppoged to bind 
himself‘down-hand and foot to his entployers, . The- theory is that he is 
P A e K . oe. . s 
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t 
made to work under certain conditions which are called the Rules and * 
Regulations of the mill, and that he is supposed to know and understand- 
them.. The Rules are very hard and, it need not Be said, all in favour of 
the employer. The employe has had no hand in framing them. Hg is 
made to forfeit two days’ wages if he remain absent for one day without 
leavé. He is made to forfeit all arrears of the wages earned if he leAves 
without , month’s—in some cases a fortnight’s—notice, orif he is 
thought by his manager to have been irregular in attendance or dis- 
obedient to orders, or if he joins or organizes a strike. These are about 
the harshest of the Rules, and their harshness “and one-sidedness are 
fully appreciated when it is known, that. generally the operative is 
never paid off from month to month, “put arreafs of a couple of- months’ 3 
or a month and a half’s wages are always kept in hand by the ‘employers. 
Often does it happen that a sick wife, or parent, or child at home, in 
the native country sends an imperative call to the mill-hand to come away 
at once. On applying for leave, the reason given by him is disbelieved, 
and he has to leave without giving the requisite notice. The result 
is, that he forfeits all he has earned. The managers,, even though 
ķind- hearted, have necessarily to depend òn the reports of their sub; ' 
ordinates, who are mostly unscrupulous, and are wroth with the operative 
for various reasons, €.g:, for not having received proper commission from 
him, etc. On suits being filed against the mils, the men have the Rules 
throwy into their faces, They reply by saying that they know nothing 
‘about them, and the mills have got an under-official, called a “‘time-keeper,” 
handy to depose that he had explained ¢he Rules to the hand when-he was 
employed, and that he had consented to abide by them. Thus, a contractual 
relation is established betwden the parties, and the operative is heldsto.his 
agreement, and his suit is dismissed. In spite of numerous cases, it is 
still a problem to the Courts, whether even after the alleged explaining 
of the Rules to tht employe, he can be said to have understood the full 
{orcè and significance of the conditions under which he is bartering away 
his right tọ reeover a debt which has justly become due to him. “The men 
hardly realise their status under it, and are puzzled when they see:their 
suits decided against them. Fortunately, for minér or child operatives; it 
is held, that under the law they are unable to enter into a contracts prejudix, 
cial to thgir interests, and therefere these Rules do not come in the way of i 
their recovering their wages. At times one comes across ‘distressful - cases, 
as where a nursing mother having to keep away fora sick -ehild, or a 
- woman in the family way having to go away for physical ailment. - The 
mill“ agents are pitiless and inexorable. They sit tight on their Rules,:and 
*" the? Rúľes are silent about such contingencies. 
Of latg,%itseems that. sort of'combined actior is being talen, by the 
operatives for the protection of their interests, They contributes small 
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amount towards this Association’s up-keep, and are supposed to be protected 
by a lawyer in all matters pertaining to the giving of notices, filing of suits, 
etc, . The result has beén the inundation of the Courts with abortive,suits, 


Because as long asthe Rules and the handy time-keepers ‘are there, 


it is next to impossible to expect anything else than abortion. Unprinci- 
pled‘lawyers’-clerks fleece the operatives and give them false hopes. They 
lose the amount that they have to pay as Court-fees in the bargain, and 
go away cursing their own agency. The combination has failed ‘of its 


è 
purpose, judging from the results obtained in Courts. e. œ 


The employers justify their harshness on the ground of their having 
to deal with large bodies of men, whose ideas of fixed work are in a 
floating Gondition. They say, that without some such checks, they are 
always afraid of being left in the lurch at any moment. A man might work 
to-day in one mill and to-morrow in another, and the manager might 
never know whether on any particular day he would have his full comple- 
ment of men or not. This apprehension of his is very real; because even 
with these checks, very often, men leave their work when most wanted, 
and he finds himself helpless, forfeiture of wages being a very poor solace, 
as that would not make up for the shortage of the out-turn. The posi-. 
tion is most provocating, if not tantalising. - i 

A solution of the difficulty is, however, tot impracticable. Greater 
kindness all round towards the miserable mass committed to their care, a 
less rigid working of the Rules, discrimination between those who are 
really obdurate and dishonest and those whom circumstances beyond ° 
their control have made to cease from attendance, and always an eye 
towards compromise,. would make the managers realise that, after all, the 
mill-hands are not so bad as they are made ouf? to be. ° ° 
X. 





e rd 


i ‘6 
RECENT ENGLISH CASES.. ° > 
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Pa % 
_. CRIMINAL Law--Bréaking and entering—Knowledge of owner of 
premisese The appellant suggested to a servant of the prosecyfrix a 


‘ plan for the commission of a robbery by the appellant at the shop of the 


prosecutrix. Th servant, pretending to agree¢o the appellant's sugges- 
tion, lentsthe keys of the shop to the appellant, who made duplicate 


keys, with one of which, on a day arranged with the servant, the appell- . 


ant ynlocked a padlock attached to the outer door and entered the sltop, 
where he was arrested, The prosecutrix kad been informed. by the servant 
of the appellant’s plan and knew tlfat he intended to enter the „shop on 
the day ein question. The „appellant «as convicted on ‘an indictment 
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t 
which charged him with having broken and entered the shop with intent ° 
to steal therein :—eld, that the conviction was right, notwithstanding 


that the prosecutrix knew that the appellant had been supplied with .the 


means óf breaking and entering by her servant. The King v. Changler, 
[1913] 1; K. B. 125. 


RESTRAINT OF TRADE—Agreemeni by employee not to be engaged 


in business the same as, or similar to, that of employers— Area of - 


restriction, whether insufficiently * defined—Reasonableness—Injunction. 
By*a contract for the employment of the defendant by the plaintiffs, 
a company, described in the contract as carrying on business “at 
London in the ebunty of Middlesex, ¥ it” wasagreed by the defendant 
that he would not (inter alia), within three years after the termination 
of the employment, “ be in the employ of any person or persóns, firm or 
firms, company or companies, carrying on or engaged in a business 
the same‘as, orsimilar to, that of the’ company “ within twenty-five miles 
of London aforesaid where the company carry on business.” In an 
action to enforce the before-mentioned agreement, it appeared from the 
evidence that it was not wider than was feasonably nécessary for the 


* plaintiffs’ protection :—Held, reversing the decision of a Divisional Court, 
P P , ng 


that the agreement was nof too vague or indefinite as regards the area of 
the intended restriction tò be enforced by ipjunction. Provident Cloth- 
ing and Supply Company, Limited v. Mason, [1913] 1 K. B. 


SALE OF Goops—Céntract for goods to be manufactured—Measure 
of damages—Company—Voluntary « winding up—Proof. Where there 
is a contract for the sale of.goods to be made to order by the vendor and 
a breach of contract by thé “purchaser’s refusal or inability to accept the 
goods, the measure of damages is the profit which the vendor would have 
made if the contract had-been carried out. Jn re Vic Mill, Limited, 


“(x913] 1Ch 183° 


+ Way, RIGHT oF—Injunction—Easement—Right of way—Restric- 
tion—Changg of condition Alteration of user—Increase of biden. A 
right of way granted for gerferal purposes is not to be restricted to access 
to the land merely for such purposes as were te&sonably required at the 


date of the grant ; therefore a right of way for general purposes te a _ 


private dwelling-house is not affected by the house being turned into an x 


hotel. White v. Grand Hetel, Eastbourne, Limited, [1913] I Ch. r13- ` 
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= GLEANING. 
; THE CORONATION AND THE LAW. fem u 


` a A SIMPLE thing ‘it seems—-the placing of the “ golden gound,” as 
Macbeth calls jt, on the head ofa Sovereign. Yet how full of historic 
e syhebolism the ceremony is, of associations linking us with the earliest 
ages of our English race. How it illustrates the marvellous continuity of 
, our institutions: “Le Roi est mort, vive le Roi,” so runs the phrase, and 
on a King’s death heralds and pursuivants go forth to proclaims hjs’ suc- 
cessor. -Here is the theory of the Norman lawyérs—of the Crown a8 an 
inheritance ; ; but the Crown was not always hereditary. It was the 
acclamations of peoplé which among the Franks, Lombards, Burgundians, 
and our own rude Saxon forefathers, settled the succession. It is this, 
verdict of the popular voice which is perpetuated in our Coronation cere” 
mony of to-day and gives it its real significance. When, at the crowning 
of Henry IV, the Archbishop demanded of the assembly whether he 
should:crown Henry, he was answered by general shouts of “ Yes, yes!” 
The same shouts acclaimed, as the chronicler tells us, the crowning of 
. Edward IV. . 
Anointing symbolises the consécration ef the King to his high office, 
and crowning is the investiture of the King by the people with temporal 
À power in affirmance of his title by inheritanc8; and, what is specially 
to be noted, is a ratification made on 'terms. Yschbishop Aldred, at 
the crowning of William the Conqueror at Westminister, would not 
place the crown on the Conqueros’ s head until he had solemnly promised 
“that he would as well govern the nation as any King before him best 
did.” What the Conqueror so swore was*“ to defend the churches of 
God and their rules, and to rule justly and with Royal providence all the 
people submitted to him, to establish and maintain rightful law, and to 
utterly prohibit plunder and unjust judgment.” Our present forpa” of 
Coronation oath prescribed by 1,;Will & M.,¢. 6. exacts the sanfe, bat 
it has been made more precise at every point. It is administered by one 
of the Arch-Bishops or Bishops of the realm in the presence of the people, 
and runs as follows :-> 
r è The Archbishop oy Bishop shall say: * Wall you solemnly «promise 
jf andswear to govern the people of thf Kingdom of aaa and the 
i Dominions thereunto belonging according fo'the statutes in Parliamént 
agreed‘n and the laws and customs of the same ?’” 
` The King or Queen shall say: “ I solemnly promise so to dod 
e + Archbishop or Bishop: “ Will you, to your power, cause law ang 
justice in mercy to be executed in all Your jiggen Sy 
King or Queen : wI yil, 1? ; i ete 
J 5 ° e° < 5 ` 
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Archbishop or Bishop: Will you to the utmost of your power main- e 
tain the laws of God, the true profession of the Gospel and the pro- 
testant reformed religion established according tofaw? And will you 
preserve unto the bishops and clergy of the Realm and to the churches 
committed to their charge, all such rights and privileges as by law do, ‘or 
shall, appertain unto them or any of them? e 

King’ or Queen: “All this I promise to do. ” 

After this the King or Queen laying his or her hand upon the Holy 
Gospels-shall say: “The things which I have herebefore promised I° 
wild perform and keep; so help me God.” * : 

Then the King or Queen shall kiss the bok. 

Rousseau and other philosophers have postulated a social contract as 
the basis of Government, and later writers have been at great pafns to 
point out that this social contract is a fiction but in the Coronation oath 
the social contract becomes a reality. 

All was not ended with the ceremony inthe Abbey. After it the 
King was anciently conducted to the great Hall of Westminister, and 
there placed, royally apparelled, and with his sceptre in his hand, upon a 
seat, which was thence denominated “ the King’s Bench.” This ancient 
_ seat, which occupied the upper end of the great hall, was appropriated to” 

the administration of justice by the Sovereign in person, or by the judges 

of the Court, and it gave to the Court the title of the Court of King’s | 
Bench. During mapy reigns the King sat in person administering justice, 
‘how at Westminister, now at Winchestor, now at York; but as law 
became more'of a technical science, hg withdrew and left ‘the adminis- 
tration te the skilled persons who had sat with him on the.Bench as 
assessors. These’ are the jfidicial ancestors of our Judges,.but still in 
theory the King is present in his Courts fulfilling his oath to “cause law 
and justice, in mercy, to be executed.”— The Law Journal. 

a, e 





a MISCELLANY. 


Me. F. E. SMITH, Me P., tells a story of a County-dourt Casey he was: -. 
once engaged in, in which the pleintifi’s son, a lad of eight years, was re 
to appear as a witness. When the youngster entered the box he wore \ 
boots several sizes too large, a hat that almost hid his face, long,trousers 
‘rolled,up sosthat the baggy knees were at his ankles, and, to complete 
the picture, a swallowtail coat that had to be held to keep it from sweep- 
> ing the floor. This ludicrous picture was too much for the Court, but the 
Judge between, his spasms. .of laughter månaged to ask the boy his Teasolis 
for appearing in such arb. With wondering dook the lad fisheds % in an 


A N 





‘ 
e 
° . 


NO5 ] - JOURNAL. 35 


inner pocket and hauled the summons from it, pointing out a sentence 
with a solemn mien ashe didso. “To appear in his father’s suit, ” 
it read ! . 


Many are the stories told of Mr. Birrell. His wit is irrepressible. 

«When things were going badly with his Education Bill he meta Bishop, 

who said to him, “I am afraid your Bill is dead.” “Yes, it may be, my 

. Lord,” was Mr. Birrell’s answer; “byt I believe in the resurrection of the 
dead !” ee 


e . 
. aj . 


AT the time when the Crown jewels had been, stolen from Dublin 
Castle the visit of King Edward to Ireland was „nearly due, and it was 
part of -Mr. Birrell’s duty as Irish Secretary to walk backwards as the 
King advanced and ‘to carry the big sword of State. Walking is not? 
one of Mr. Birrell’s -accomplishments, and he looked forward to the 
occasion with peculiar emotion. When, therefore, the horror-stricken 
officials announced the disappearance of the regalia, Mr. Birrell replied, 
“Good heavens! I hope they remembered the sword!” 


Mr. lan Matcoum, M.P., in presenting the prizes at the annual 
gathering of the Croydon’ High School likened 4 school to the House of 
Commons. “We call ouf head-master Mr. Speaker,” he said, “ and we 
have big boys as well as small boys—a big boy gave your prizes ayay last 
year, ” alluding to Sir Edward Carson, “bit this year,” he added amidst 
laughter, “a little boy is doing it In the House they have stupid and 
clever boys, good boys and bad boys; in fact, they were exactly like ' 
school-boys but, alas, they got no holidays ™ 


Tue following story is related of Mr. Plowden, the well-known 
London Magistrate. He was once cross-examining thé wife of a notoşiðus 


burglar.. “.You are the wife of this man?” he asked. ; pe 
“Yes.” ra 
/~ “ You knew he was a burglar when you married him 2” 
gon u Yes” : . 


* «How came you fo contract a marriage with such a man?” e 


_ “Well,” the woman explained, “I was getting old apd I. had to, 


choose between him and a lawyer (ee d 
Pad e 
, a 
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The Lato of Libel as Faffecting Newspapers and Journalists, By W. 
VALENTINE BALL, M.A., of Lincoln’s Inn, Barrister-at-Law. LoNe 
DON: Stevens and Sons, Ltd., r19 and 120 Chancery Lahe, E. C., 1952. i 


Demi 8vo. Pages xiii and 165. Price 6s. , é 


THE learned author was invited, by: the Faculty of Laws of the , 


University of London to deliver a course of five lectures on the law 
of libel at the Institute of Journalists. These lectures are here repro- 
duced in a book form. The first lecture, disguised as Chapter I, tells us 
in a free style what’ constitutes a libel. The next Chapter deals with, the 
construction of libels, and also the familiar defences of justification, fair 
“comment and fair criticism. {che subject of privilege is discussed in 
Chapter III, which also sets l'ut a few practical hints on the Law 
Reporting. The chapter following concerns itself with.reports of parlia- 
mentary debates and of public meetings. The statutory protection of 
newspapers is here briefly stated. The last chapter contains a succinct 
statement of the criminal libel. In modern days when the newspaper is , 
a powerful formative of opinion on public and private matters, the law 
of libel is the most vigilant overseer on the newspaper activities. There 
have been till now 4 gogd number of text-books"on the subject for lawyers 
to consylt. This, howerer,,is the only wotk which informs the Journalist 
what are his privileges and his ‘limitations. The law as shaped out by 
the latest decisions is stated in plain langage, and the book is meant to 
` guard the Journalist against the many pitfalls that beset his path. 





The Genius of the Common Law. By the Right Hon. Sir FREDERICK 
Pollock, Bart., D.C.L., LL.D., of Lincoln’s Inn. Barrister-at-Law. 
“Wew York (U. $. A.): The Columbia University Press. 1912. 
*  Crowne8vo. Pages vié and 141. i FFS 
AS Carpentier professor, Sir Frederick Pollock delivered at the 
Columbia University a course of eight lectures‘ an the Genius of the, 


Common Law. They were first published in the form ofa serial sin the‘. 


Columbia Law Review. The Common Law in England forms the pri- 
~ mordial elefnents and the basic attoms on which the fine superstructure of 
what is popularly known and recognised” as English Law is reased., It 
has acted and re-acted on the growth of the English nation ; and is in no 
small«Mmeasure responsible for the legal institutions as we find thera 
fo-day. Its genius has somehow, contrived to extract from all the 
theoretical coafusign a body of law whith is quite well understood by 
those who Handle’it, ard qite sufficient for every day needs, and ha’ the 
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° “reputation of being, on the whole, just and merciful. Our Lady the 
Common Law was born in good old days and was at first a complete 
slave to archaic formalism. It was only by slow degrees that, she éscaped 
from her thraldom to forms. The forensic art which at first: expended 
itself in bringing every imaginable pleading under one or other of the 
setiléd forms, soon busied itself with inventing new forms to, meet the 
varying conditions of human existence. Form for form’s sakeshad been 

. astern mistress; the demon of subtilty for subtilty’s sake was an alluring 
siren. With the dayn of the middle ages began the conflict of the 
Common‘ Law with the external foes. There came atime when the 
demang for strong Government was virtually leagued against the Common 
Law,.with a learned intellectual movement among. Romanizing scholars 
and publicists. But the last quarter of the sixteenth century saw, con- e 
currently with the steady growth of equity jurisdiction, a great revival of 
the Courts at Westminster, based on clear and proved consciousness of 
their historical authority and doctrine. Still, the Common Law tenaciously 
held to the forms; for, one of the Baron’s grievances was the inventive- 
ness of the King’s clerk in his chancery, who sought to extend the jurisdic- 
.tion of the Royal Judges by framing new writs. “ Our Lady the Common 
Law,” says the learned writer, “will mend her clothes and alter their fashion 
moderately from time to tiñe; she will ‘not’ take to garments of such 

+ incongruous cut that her friends would not know her in them.” In her 

future progress, the one end of the good old Lady's Wheel was held back by 
Canonica, whilst the other end was pushed forward by Equity. The first one 
was submerged only by degrees. The other companion Equity, who at last 
came to keep house with her in England though not in All her dominions, 
tended to enlarge her sphere of influence. Equity enriched the common 
law ; the common law clarified Equity. Many doctrines which had been 
supposed to be mysteries of the Chancery weretin truth very good common 
law. Wehave done with the punctilio which forbade Equity Judgelto 
decide a purely legal question ; we have long known that a gaod Equity 
lawyer must build on a solid common law foundation. We hawe all but 
doné with the old attitude of distant and formal respect veiling some- 

hing like a contemptuous incredulity. The Common Law has passed 

7 through many vicissitudes of fortune ; her life was often at peril j but all 

bs ‘the same she has emerged from them “always fresh and fai At the ~ 

present day, the common law is not a museunt of antiquities but a living 
and active law. Her justice is fair as the moon, clear as the sun, and 
terrible as an army with banners. Freedom is her sister, and*in, thaspirit’ 
of fteedom her greatest work has ever been done. By that spirit thee 
good Lady has emboldened her servants to speak the truth before kings, T 
to resgraid the tyranny of gusurping license,; &ndj.to carry her ideal of 
equal public justice and orgered right Into every quarter of the world, 


ce 
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Mews’ Annual Digest of English Case-Law for 1912. By John Mews, 
Barrister-at-Law. LONDON: Sweet and Maxwell, Ltd., 3 Chancery 
Lane; Stevens and Sons, Ltd., t19 & 120 Chancery Late. 191}. 
Roy. 8vo. Pages xxvi, xxii, Cols. 511. Price 15s. i 


Mews’ Annual Digest of English Case Law is ond of those ipdis-, 
pensable books of reference which every lawyer must possess. It digests 
from year to year the decisions of Law Courts—English, Scottish and 
Irish—reported in the different series published in the space of its twelve ° 
months. The arrangement of titles and sub-tits of the, volume 
leave nothing to be desired, i 





Lawyers’ Mims By. David iias, ne D., F.S.A. Glasgow : 
° James MacLehose and Sons, 1912. Demi 8vo. Pages xiv and 302. 
Price 7s. 6d. net. 


Lawyers’ normal path of life lies through such a dull and monotonous 
routine that no one would grudge them a little merriment now and then. 
Those opportunities are very few and far between; but one does find 
that lawyers have attacked their own profession and professional. 
pursuits on the humorous side, and have produced a vast literature in 
prose and verse of legal facetiæ. ` These faceti& cluster round law, lawyers, 
legal text-books and law*reports. The author’ has given an exhaustive 
list of publications dedling with the subject and has written a connected 
“narrative of their contents. It is altogether a very amusing reading. 
‘The lawyer, as might be anticipated, has secured a lion’s share of 
sarcasm, * Thus—, 

“ Thrice honour’d be that Lawyer’s shade 
Who Truth with Nonsense first combined, 
And Equity with fiction-joined,” 
“\ Parties at suit get at times into the whirlpool of litigation, and 


é “Woo tg him who would devise ae 
Pacific schemes of compromise ; 

Perish the man who dares, control z 
That generous ardour of the soul, te T 
That noble, that ingenuous” heat \ 
. Which prompts the truly brave and great, j s 
. To seek an adversary’s ruin, 

> Though purchased by his own undoing. . 


“The profession too has come in for its due share: e 


e -Of all professions on the globe, 
a g The coifed gown and scarlet robe 
a Most mis’ry do create; 
i ‘Instead of soothing dôwn your cares, 
e 2 `, They serve but to perplex affairs, , e a 
Ad bfing them te debate, o 
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o Sale of Goods in British India. By C. O. Remrry, B.A,, LL. B., 
‘Barrister-at-Law. CALCUTTA: Butterworth & Co. (India) Limited, 
8/2 Hastings Stfeet. 1912. Demi 8vo. Pages lxxx, 746 and clxvi. 
e Price Rs. 16. 7 


. Ce TEE subject for Tagore Law Lectures in 1910 was the Commercial Law 
in Britjsh India including the Rules of International Law, the law as to 
interpretation of commercial contracts, trade usages, and the sale ef goods. 

* These lectures are published here in an amplified form. The book 
opens with a short,s@rvey of the sources.of commercial law in ‘India. 
Rules of International law on the subject are examined next. The Rules of 
Interpretation of Commercial Contracts, which are génerally speaking the 

‘samé in India as in England, are succinctly enumérated from the English 
text-books on the subject and discussed in the light of cases English ande 
Indian. The difficult subject of trade usages is treated of in Chap. IV. We 
find here that references to Indian Law could have been more fuller than 
they are; for on the pakka adat system in Bombay, the only case referred 
to is Chandulal v. Sidhruthrai (22 Bom. 291). Recently, the whole law on 
the subject is examined in a number of reported decisions : 7 Bom. L. R. 

*57, 165, 611; 9 Bom. L. R. 903; ro Bom. L. R. 1230; 14 Bom. L. R. 807; 
and 15 Bom. L. R. 85. Similarly, the custam of trade in Bombay which 
treats railway receipts as negotiable instruments -(14 Bom. L. R. 532) 
is not mentioned at all. The custom of trade ih, Bombay whereby an 
indenting firm is exempted from lialility to. account for the price at which 
goods are purchased from tke manufacturer (6 Bom. L. R. 948) and ‘the 
custom as to payment of interest on Hundis (9 Bom. L. R. r, P.C.) find no . 

mention. The main subject of Sale of Goods occupies nearly theewhole of 
this book. Much of the ground here is covered by the provisions of the 
Indian Contract Act of 1872; and this portion of the work is more or less 
an extended commentary on those provisions. The commentary eat 
attention to-a number of English and Indian cases, and discusses” the 
principlés underlying them. _ nae : 





} 
Thé Law of Municipal Corporations in British India. Vols.1 & Il. By 
_’, Po DURAISWAMI AIYANGAR, B. A. B. L., Vakil to the Corporation 
of Madras. Mapras: The Guardian Press, Mount Road.” Vol. I, 
pp. 704 añd 18; Vol. Il. pp. 764. 191 3. Roy. 8vo. Price Rs. 20, for E 
e thfee ‘Volumes. so o 


` NOWHERE so ‘much as in the Municipal legislation in British India are 
thè constant comparison and co-ordination of provisions occurring iu 
-different Acts on the gubject necessary. In fact, in enacting’ a local legis” 
lation; the legislature has always. borne in mind the cognate provisions. of 
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enactments in other presidencies. The different Acts lie scattered in many e 
volumes which are not always accessible. The learned author therefore 
deserves praise in bringing them together. The first volume contains the 
City Municipal Acts obtaining in the presidency towns of Calcutta, Madras 
and Bombay. The District Municipal Acts in force in Bombay, 
Bengal, Madras, the United and Central Provinces, Tite Punjab, and, 
‘Burma are-collected in the second volume. All the Acts are annotated 
.with cəmcise notes. These volumes are highly commendable. They 
would have become more useful for réady reference, if the learned author * 
had given a subject-indey at the end of each of them. *A,tabular comparison 
between analoguous provisions of the Acts is also necessary. In the 
third volume, the author proposes to give general principles in the abstract, 
and those meant to guide Municipal Corporations in the administration 

eof their daily affairs. We await with pleasure the appearance of that 
volume. 





Lhe Indian Decisions, Old Series. Vol. VI. Published by T. A. VENKA- 
SAwmy Row and T. S. KRISHNA Sawmy Row, Proprietors, The 

Law Printing House, rı Mount Road, Madras. r912. Roy. 8vo. 

Pages xxiii, 1894 and Ixxxii. Price Rs. ro. : 

IN its first five volumes, the présent series dealt with the Supreme Court 
Reports of Calcutta,’ Madras and-Bombay, and left them at a point when 
those Cpurts merged.by Royal -Letters Patent into the High Courts of. 

_ Judicature now-existing. With this volume the series touches upon another 

stage of existence of the early British Courts, the Sudder Dewany Adawluts, 

* which were also merged in 1862 in the High Courts and gave to them what 
is known as the Appellate Sitle. This volume embodies Vols. 1 to 3 of 
Macnaghten’s Select Reports of cases decided from 1791 to 1824 in Bengal. 
These reports teem with precedents that are frequently referred to in our 

Lay Courts. A cheap and handy reprint of them cannot fail to be welcome. 





Statute Lak relating to Marriage and Divorce in British India. Compiled 
at the Lawyer’s Companion.Office, Trichinopoly. MADRAS}, Thé-Law 
Printing House, 11 Mount-Road, 1912. Roy.*8vo. Pages xxi, 73, 
984 and Ixxiv. Price*Rs. ro. ne BT 

. Law ‘as to Marriage and Divorce in this country «is contained in \ 

thirteen Acts of Legislature, of which thet Parsi Marriage and Divgrce Act, 
and the Indian Divorce Act are the chief Acts. These Acts are collécted 
here „and. annotated. The introduction, which fs prefixed to this 

«edition, gives a general outline of the law governing this branch and sumina- 

rises the leading provisions Qf the Indian.enactmentg. The annotations are- 
well-arranged. ° The index*is exhaustive. ; °° 
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The Law of Evidence as administered in British India. By Momm 
CHANDRA SARKAR, Rai Bahadur. CALCUTTA : M. C. Sarkar & Sons, 
75 Harrison Road, 1913. Demi 8vo. Pages cxvi and 828. Price 
Rs. 9. i 


*e Tug Indian Evidence Act of 1872 is not a complete code of rules of 
eviddnce. Its provisions are at some places so condensed in. expression, 
that ample extraneous light has to be let in to comprehend them. They 
have also to be supplemented to meet the varying conditions*of society. 
An annotated edition of the Act is therefore always a necessity. There are 
at present exhaustive commentaries on the Act, namely, those of Ameer 
Alli and Field; and for beginners at law Cunningham’s book is all that 
can be desired. Mr. Sarkar’s edition of the Act occupies as it were a 
middle place. For practitioners, it seems to be a useful handbook, as it 
contains everything that is worth noting in the recognised text-books on 
the subject and a careful collocation of Indian cases from the official as 

‘ well as private series of reports. The explanatory comments culled from 
various sources and hints on examination of witnesses which form an 
appendix are meant for freshmen. We would like to add that the typo- 
graphy is open to criticism. Citations of cases are printed in heavy type. 
This is not only unnecessary but is an impediment to close reading of 
any passage in this book. The Index at the.end requires to be amplified. 
A cursory examination of the book reveals the painstaking labours bestowed 
on its preparation by the learned author. It is hoped it will be appreciated 
by the profession. o i 





Desai’s All-India Century Civil Digest, from 1811-1912, Vols. Il and IV. 
By B. R. Desar, Pleader High Court. BARODA : The Vidya Vilas 
Printing Press. 1913. Roy. 8vo. Price Rs. 7 per volume. 

THESE two volumes cover titles ranging from Civil Procedure Kode, 

s. 89, to Estoppel. We have already reviewed the first twe volumes? of 

this Digest. The chief value of publications like these lies im the rapidity 

with which they argissued. If the compiler succeeds in rapidly bringing 


“out the forthcoming volumes, hê will deserve well of the profession. 





Sanjiva Rows All-India Civil Court. Manual. Vol. 1. Seodnd Editions 
Mapras: The Law Printing House, 11 Mqunt Road: 31913. Roy. 
8 vo. Pages,13 and 1189. Price Rs. 7. 


e . 
9. ‘Tar the first edition of this book was sold in less than two years 
shows that it has found favour with the profession. The arrangement “af 
the Acts in an alphabetical order greatly fact}itates referenée, The text of 
the “Acts and the case-layr have beeh brought up to date. Among the Civil 
e760 °, SD ee 7. 
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Court Manuals now existing, this:publication is sure to take the first 
place. 


The Current Statutes. Annual Subscription Rs. s. . 


THE Law Printing House at Madras has conceived tlte idea of yet. 
another useful publication. The current statutes published by the different 
local legislatures throughout India are hard to get’ at one place. It is,. 
therefore, proposed to publish those Acts in their chronological order,, 
each one accompanied by its Statement of Objects and Reasons and Report 
of the Select Committee. It is also proposed to give English statutes. 
Rules and orders issuetl under the statutory powers will be embodied in 
a separate part. Every part will, we are told, be separately paged and 
iadexed. It will, we expect, be a fitting companion to the Current Index. 





Diaries for 1913. 

THE LAWYER’s OFFICIAL DIARY, {For 1913, published by the Law 
Printing House at Madras, is brought out in the Brief size. Two days are 
set toa page. General information for lawyers is prefixed’ to it. No 


better diaty for lawyers exists. TRIPATHI’s DIARY for 1913 is a work of - 


art. It is printedin England, and can be easily carried in a pocket.. 
JAGTIANI’s DIARY for 1913 deserves mention. ‘It is intended for business 
men. . 


The Law of Arbitration in British India. By,GOPALDAS JHAMATMAL 
ADVANI, Pleader. Karaca: The Sind Gazette Press. 1913. Roy. 
8 vo.. Pages xxv and 276. . 
Tue Law of Arbitration prevailing in British India has been distilled 
from the statute law and reported cases and stated in the form of proposi- 
tio These propositions which are 158 in number, are grouped under 
13 Cptets, The rules of law embodied in the propositions are clearly 
and conciself stated. The ĉase law, English and Indian, is carefully sum- 
marised undéinéath each section. The book is sure to prove helpful 
in ascertaining at a glance what the law at the present day is on a given 
point. The general get up of the book is praiseworthy. à 








The Law of Joint Property and Partition in British India. By Ram 
CHARAN Mitra,,M. A., B. Lọ, Vakil, Calcutta High Court. 
CALCUTT4 : R.Cambray & Son, 8 Hastings Street., Second Edition. 
1913. Roy. 8 vo. Pages xliv, 461 and cclxiv. Price Rs. 16. -> 
THE Tagore Law Lectures for*1896 were first published in 1900. 

Those lectures have how passed into a second edition. The Law relating 


° 
e e ~ 
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to joint property is fully explained in the course of eight lectures, which 
appear in as many Uhapters. The co-related topic of partition is examined 
in six more Chapters, which correspond with the number of lecturés onthe 

- subject. The appendix sets out the provisions of the Civil Procedure Code 
on Partition, the Partition Act IV of 1893 and Acts for Partition of Estates 

e inthe United Provinces, Assam, the Panjab, N. W. F. Provinge, the Cen- 
tral Provinces, and in the presidencies of Madras, Bombay afd Bengal. 
The statement of the law throughout this work is accurate, concise and 
clear; and it is broyght carefully up to date in the present edition: „The 
work forms a valuable addition to the series of the Tagore Law 
Lectures. Bi pri . è 





A History of the Mahrattas. By Captain JAMES GRANT-DUFF, Late 
Political Resident at Satara. CALCUTTA: R. Cambray & Co., 8 
Hastings Street. In three volumes. 1912. Vol. I, pp. xii, 466 and 
xvi; Vol. II, pp, xix, 483 and xvi; Vol III, pp. xvi, 534 and iv. 
Price Rs. 16. 


THE rise and fall of the Maratha power has as yet found no better 
chronicler than Captain Grant-Duff. For more than a century this power 
swayed the fortunes of Western India and Te-goted on the Mogul advance 
into the Deccan. The author, who belonged to the political service of 
this presidency and who spent the best part of his life in that service, 
made a life-long study of tife Maratha period. He had ample ‘opportu- 
nities, which he utilised to their very best, to get at vernacular manuscripts, ° 
to ascertain dates from living authorities, and to glean feliable information 
from the Bombay and Surat records as well as those at the Portuguese 
settlement at Goa to which he was granted free access. These have 
invested the narration of events by Grant-Duff with £ great degree Piu- 
thenticity. The enterprising firm of Messrs. Cambray & Co. deserve all 
praise for'bringing out a fac simile reprint of this monumegtal, work. Mr. 
Guptethas added notes collected in the light of modern research, The 
present edition has been dedicated to Lord Sydenham. 





/ The All-India Digest, 7811-1911 (Civil. Vols. 3 and 4. By T. V. SANJIyA ° 
Row. Mapras: The Law Printing House. Price’ Rs. 8 per 


*vofume. i 
o, THE successive volumes of this highly comprehensive ‘digest are 
placed before the profession with regularity and rapidity. - The general” 
plan and execution of every volfime maintain the higheleyel? og excellence 
reacltgd by the first volume. . TAES A : 
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The Legal Practitioners Act. Compiled by S. VENKOBA Row, B.A. B.L., 
High Court Vakil, Trichinopoly. MAprAs: The Law Printing 
House. | g12/Roy. 8 vo. Pages 80. Price Rs. ‘2. : 


Tus is a revised edition of the Legal Practitioners Act which formed 
part of the well-known Lawyer’s Companion Series. The aiinotations ase 
brought down to the end of June 1912. The arrangement of the 
commentaries in the Lawyer’s Companion Séries is now too well known 
to need recapitulation. The general get up and the mechanical execution 
of the book leave nothing to be desired. er 





The Mitakshara (in Sanskrit). Vol. I. By S. S. Setlur, B.A. L.B., 
e Advocate, Bombay High Court. xr912. Roy. 8 vo. Pages 1415. 
Price Rs. 15. 


For the first time, as-far as our information goes, the Mitakshara is 
published in Sanskrit as a whole with commentaries. Under the Vyavahara 
Kanda of the Mitakshara, Vishavarupa’s commentary on „the Yajnya- 
vaikya’s Smriti is for the first time published along with the well-known 
commentaries on the Mitakshara, known as Subodhini and Balambhatti. i 
In the Achara Kanda, ċopious extracts from the Apararka which throw 
light on the interpretation af the Mitakshara are-given. The materials col- 
lected together here are culled from sources not always easily accessible ; 

and the variae lectiones are judiciously settled. We have thus a highly 
useful edition of the Mitakshara, which, reflects the learning and perse- 


* verance of its learned compiler. In bringing out this edition Mr. Setlur 


is doing for the Mitakshara what the late Rao Saheb V. N. Mandlik did 


_ for the Vyavahara Mayukha in the early eighties.. We anticipate that his 


second Volume of translation and notes which, we understand, is in the 
Pr@&, will be as serviceable to the non-Sanskritist members of the 
profession as Mandlik’s ra i 


Outlines of Procedure. _ By A. 1 M. WILSHERE, M. An LL. B., of Gray’s 
Inn, Barrister-at-law. . LONDON : Sweet and Maxwell, Ltd., 3 Chan* 
cery Lane. w, C. 1913. Second Edition. Denti 8 vo. Pages xv and 





127. Price 7s.6d. œ 

Tars manual givésin brief the main outlines of procedure in an 
action,én the ‘King’s Bench Division of the Royal Courts of Justice in’ 
ondon. It is written for the use of the student. It can also be red 
“with advantage by those who wish*to haye an insight into the working of 
the King’s Bench.Court. *. : 


e 
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ji April 1913. n 





; e NOTES. 
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THE’ decision of the House of Lords in Lloyd v. Grace Smith & Co., 
reported in the December number of Appeal Cases, is of a far reaching 
character. It lays down that a principal is liable for the fraud of his 
agent acting within the. scope of his authority, whether the fraud is 
committed for the benefit of the principal or for the benefit of the agent. 
In the leading case of Barwick v. English Joint Stock Bank (L. R. 2 Ex? 

. 259 ) Willes J. said: “ The general rule is that the master is answerable 
for every such wrong of the servant or agent as is committed in the course 
of the service and for the master’s benefit, though*no express command or 
privity of the master be proved.” The House of Lords lays down in, 
unmistakable terms that Barwick’s case is not an authority for the pro- 
position that a principal is not liable for the fraud of his agent unless 
committed for the benefit of the principal. The true meaning pf the 
words italicised in the principle enunciated by* Willes J., quoted above, 
was the subject of controversy in Lloyd’s case. On the one hand it was 
contended that the meaning of those words was that the principal was 
liable only where the agent acted with a view to the principal’s bende 
and that the principal was not liable where the agent acted for ar with a ° 
view to his own benefit, to the exclusion of that of his principale On the 
other harid it was contended that that could not be the meaning of the 
words, that Willes J. could not have meant that the principal was absolved 
whénever,his agent intended to appropriate for himself the proceeds of 

/the fraud, and that, therefore, if the judgnrent of Willes J. was tode taken ¢ 

ý asa general propesition in law, the words “ and*for the master’s*benefit ” 
must be omitted. Farewell L. J. in the Appeal Court said that it was 
impossible for any Court to strike out these words. But the *House, of ` 
Lords has struck them out. _Lloyd’s case overrules a number of carefully e 
considered cases in all of which the case of master-and servant is treated 
as identical with that of principal dnd agent so® far, as thi» question is 
concernag. It is some what strange that no mention of this case has been, 
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made as yet in the Law Quarterly Review by Sir Frederick Pollock though 
the propositions propounded, on this topic, by that eminent jurist in his 
monumental monograph on The Law of Torts must undergo modifi- 
cation. : $ 


The.grounds given in Lloyds’ case by the noble Lords fôr their decision, 
are various: Earl Loreburn and the Earl of Halsbury appear to atrive at’ 
their coficlusions simply from a consideration of previous cases, including 
that-of Barwick v. English Joint Stock Bank, and do not lay down any ° 
general principle. Lord Macnaghten, in every senténge of whose judg- 
ment Lord Atkinson concurs, after considering the previous cases observes 
that in his opinion ‘the true rule is that’a principal must be liable for the 
fraud of his agent committed in the course of his agent’s employment and 

* not beyond the scope of his agency. Lord Shaw bases his judgment on a 
different ground. He regards the case as one of those where each 
of two parties has been injured or betrayed by the fraudulent conduct of a 
third. He looks upon it as a familiar doctrine as well as a safe general rule, 
and one making for security instead of uncertainly and insecurity in mercan- 
tile dealings, that the loss occasioned by the fault of a third person in 
such circumstances ought to fall upon the one of the- two parties who » 
clothed that third person as agent with the authority by which he was 
enabled to commit the fraud. When the authority does ostensibly 
includg within its sgope transactions of a particular character, then quoad 
“a third party dealing in good faith with such an agent, -the apparent 
authority is equivalent to the real authority ànd binds the principal. 


Ag regards the words “and for the master’s benefit ” in the statement 
of law laid down by Willes J., Lord Halsbury says that they obviously 
mean that it is something in the master’s business, Lord Macnaghten 
observes that the words are appropriate so far as Barwich’s case is 
oMcerned but in a general statement of the law they are out of place. 

eIn Barwich's case the Bank had received money paid to it in-consequence 
of a misrepresentation by its agent. Lord Shaw remarks that Willes J. 
` was not setting up the necessity-for a conjunction of two’ things (course of 
service and master’s benefit) but was dealing with*a case in which adinit- 
tedly the conjunction had occurred. No doubt it is sound common sense. 
and good logic that if the prin%ipal is liable for negligence or want of- x. 
skill of his agent he should equally be ljable for his want ‘of honesty. The: r 
vicarious liability 6f a master is the same as that of a principal and, asht 
* no şensible distinction can be drawn between the case of fraud and thes- 
case of any other wrong, the Hability of a master for every kil of 
tortious act of his servant | will néw depend only on the question whether 
the act cOniptained o of.waé done in the course of fhe service or va within 
the scope of the servant’s authority. i Se 3 
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SECTION 32 of the Indian Registration Act, which says that every 
document to be registered shall be presented’ by some person executing 
or claiming under the same or by his representative or assign or agent 
duly authorised, has come before the Allahabad High Court for judicial 
interpretation much frequently of late. In Jambu Prasad v. Muhammad 
Ajigb Ali Khan ( 34 All. 331) it was held that if a document was not 
presented for registration by the executant or by a person duly*authorized 
to present it the registration was not valid and such a defect could not be 
cured by subsequent admission of execution by the executant or by invok- 
ing the provisiong of s. 87 of the Registration Act. Nine days after this 
decision another Division Bench bf the same High Court held that where 
the executants of a document, which it is desired to register, gre present 
acquiescing in the ‘handing over of the document to’ the Registrar for Tegis- 
tration, the fact that the physical act of handing the document to the” 
Registrar is performed by a person who is not authorised to present the 
document for registration will not render the presentation invalid ( Nath 


-Mal v. Abdul Wahid Khan, 34 All. 355). Subsequently a Full Bench of 


the same High Court decided, where a document was presented for regis- 
tration by the husband of a purdanashin lady who was not duly 'authoris- 


‘ed to present it, that such presentation was altogether invalid (Khalil-ud- 


din Ahmad v. Banni Bibi, 35 All. 34). In this case the document was 
taken to the residence of the lady the same eyening by a departmental 
sub-egistrar, acting under the directions of the su-registrar to, whom 
it was presented, and the lady admitted its execution. But as the 
departmental registrar wa$ not, competent to accept and ‘Tegistér 
documents the Court held that the subsequent admission of execution 
by the lady before such officer did not help her in any way. 


- Ten days after this decision again the question arose whether the 


presentation of a mortgage deed for registration bya servant of the 
mortgagee in the presence of the mortgagor amounted fo a proper ‘ pfe- 
sentation’ within the meaning of s. 32. Richard C. J. and Banerji Je 
following their own decision in Nath Mal v. Abdul Wahig held that 


‘the presentation was a valid presentation within the meaning of s. 32. 


Thé case of Jambu Prasad v. Aftab Ali Khan was not followed. 


xy In Baijnath v. Ahmed Musaji (40.Cal. 219) Jenkins C. Je observes 
'. that rules framed by the High Court under ,the Indian Arbitration Act 


-should he consistent with the prévisions of the Act.. If there is a rule 
- «which is not in accordance with the provisions of the Act it ig inoperative, 


Following the decision of Scott C. J. in T. K. Gajjar v. ‘Lallubhai 
Dharamchand (12 Bom. L. R. 860 ) it is further held that when an award’e 


_is filed, the result is not that there is-a suit in, which a decree has been 


passed, but that there is an award which shal] be. enforceable as though 
it were a detyee,- "3 . a E EE mat a 
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THE Bills introduced by Mr. Dadabhoy and Mr. Madge have not re- e 
„ceived unanimous support from the Provincial Governments and other 
public bodies. Important modifications are-suggested’ though the princi- 
ple of both the Bills is generally approved of. Apart from the dim pqli- 
tical considerations which may have to a certain extent actuated Mr. 
Madge to bring his bill, the salutary principles which require legislative 
+ -sanction must receive universal support. There, is, however, aecertain 
degree. df prudish squeamishness enveloping the whole subject and ‘it 
-tends -tö ‘hide the true perspective. The British Parliament has dealt ` 
with’ the white slave -evil in a drastic way. Thè House of Commons 
has legislated that the white slavei shall be flogged. Flogging ‘is 
mandatory for the’second offence. For the first offence this penalty lies 
within the discretion of the Magistrate. The debate in the Commons was 
interesting. One member opposing corporal punishment asked if any man 
could be found in these days to wield the lash ; whereupon a military 
member rose and said, “I will.” The opinion which prevailed was that 
-the bullies carrying on the white slave traffic were not amenable to any 
.other argument than physical pain. The party whips were, withheld and 
the division was non-partisan. -This is a most significant sign of the 
change of attitude towards this social evil and every phase of it. The 
dominant assumption always has been that the evil was necessary and 
ineradicable. That assumption is weakening steadily. Never has the evil 
been so thoroughly studied in all its phases as now-and never before have 
ethere been so many well considered attacks upon it. 
> e 


—_ 


THE LEGAL STATUS OF LINGAYATS. 





HE Lingayat Conference held at Dharwar in May, 1904, resolved 
as follows :—, i 


e ‘The Courts have decided in one or two cases that the Lingayats are ‘Shudras, there 
being no atthority for such à decision, The Sabha is of opinion that the President 
should carry’on Correspondence with the Government on behalf of the Sabha and satisfy 
them that the Lingayats’ belong toa high class of Hindus as they do not follow. the 
profession of menial service, as they ‘are‘pyre vegetarians, as they have their own 
priests yho pay obedience to,noxie, ete.” f . e Sg 
An éthnographical survey wés instituted in ‘this Presidency under the 1 
directorship of Mr. R. Et Enthoven ,of the Indian ~ Civil Seryice. 
From the information supplied tofhim by some members of the committee 
‘of the Sabha, and from his own inquiries made in different ‘parts 
e of the Presidency, he has prepared a draft article on the Lingayats 
* which may be taken.to bejacurate*except in a few particulars. He has come 
to the conclusion*that the Lingayats.belong to a religious sect, the tgsult of 
A . > e ` , nS $ v aen 
. as ee . . œ s 
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e a moyement set on foot in the eleventh century before the time of Basava 
and at present in process of reversion to a congeries of castes holding a 
common religion and*including among its adherents converts even from 
the Brahmins. It is the conviction of many of the educated members of 
the community „that their religion is a very ancient one. Eyen from the 
conthusion arrived at by Mr. Enthoven it will be apparent that the 
Lingayats as a class cannot be thrust into the Shudra class of the Hindus, 

„in the sense in which the word’‘ Shudra’ is generally used. 

‘The first pronouycement on the subject of the status of the Lingayats 
was made by the ‘Bombay High Court in the case of Gopal v. Hanmant ©). 
Few books about the Limgayats were in existence then for the 
` guidance of the Court, and those that did exist were not brought 
to its notice except the work of Steele on Hindu Castes. e 
Although some works have since then been published, they do not appear 
to have attracted the notice of Courts. Recently two Lingayat cases 
have been decided by the High Court, in one of which the answer to the 
question of a Virakta (Lingayat ascetic) losing his rights of inheritance in 
the family of his birth was made to depend on custom, and in another an 
illegitimate son of a Lingayat was held entitled to his estate in preference 
to his brother. 

One of the cases referred to in Gofal v. Hanmant i is that of Mhalsabai 
v. Vithoba Khandappa (2). This case does not, asmentioned in Gofal’s case, 
decide to which of the four castes amongst the Hihdus the Lifigayats 
belong. In the lower Court the case was argued on the footing of the parties 
being Shudras. In the High Cour? counsel for one of the parties argued 
that they were really Vaishyas, The Judges in Gopal ve Hanmdnéremark 
that it would seem that some of the Lingayats, in their effort to accomplish 
that impossibility (the impossibility for a Hindu to rise from the class, 
whether it be Kshatriya, Vaishya, or Shudra, in which he was born to a 
class above it), persuaded Steele to describe them as “ considered a 
superior to Shudras,” and to have furnished him,eas the slender foundatior® 
for that.statement, a mythical tradition that the Lingayats ° aré the result 
of adulterous intercourge of an’ outcaste of the Vaishya tribe with a 
Vaishya, married woman. The ‘passage in Steele’ s work is as fol- 
lows :— à 5 


e ” 
e 
“ Lingayat—descended from a Wraty Was (a Was who has lost caste from not wear- 
ing the jenwa) and a Was woman by adulterous intercourse. Their sons were— 


Soodunhachary. 
Bharoosh. Sle iy $ 
’, - Wyjimma. ° 
Myitre, . . F i = 
a Satweat. e e z 
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(2) $3879) 1. L. R. 3 Bom, 273.6 * " (2) (2862) Í B, H. O, Appx, xxvi, 
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Considered rather superior to Shudras. Directed to sell Chourees, salt; asafœtida, 
Kumlees, etc., to wear the Linga bound round the neck. One sect only, the Jungam, 
allowed to perform Puja; the rest directed to perform Puja to their Linga and’ to 
officiate*as spies and intelligencers in an enemy’s country. ° . 
There ane at present five sub-divisions of this caste: Jangum, Pancham Vani, Banagar 
Vani, Teli Vani, and Gulvi Vani (p. 98).” , J 


_ Steele appears to have got information from the Maratha country; 
The Ling4yats of that part are still in a very backwatd_condition,as will 
be seen from a paper on the subject by an educated Lingayat pensioner 


published in the report of the proceedings of the first session of the’ 


Lingayat Conference. The sub-divisions among the *Lingayats, as given in 
this paper, are almost the same as tliose given in Steele’s work, and 
their professions ‘as stated in the paper are not very high. From this 


. it can be conceived how very backward the Lingayats of the. Maratha 


country must have been before 1827 in which year Steele’s work was 
published. I have been unable to trace any foundation for the origin and 
the names of persons given in this work. As is well-known, the Lingayats, 
wherever they may be, mainly follow agriculture and trade. This fact, 
coupled with the social position of the Lingayats of the Maratha country, 
might Have led Steele to write about the Lingayats in the way he has 
“done, and counsel for the appellant in the case in Mhalsabai v. Vithoba 
argued that the parties were Vaishyas. . 


Two other cases ‘ate referred’ to in Gopal v. Hanmani, one 
efrom Sholapur and the other from Akkalkote, in both of which an 
illegitimate son of the Lingayat was held entitled to succeed. The 
first case was decided in 1828 by the Zilla Court at Poona and the second 
-in 1878 By the Bombay Government. On the strength of these cases and 
on the authority of Steele’s work, the High Court seems to have come to 
the conclusion that the Lingayats are Shudras. The concluding part of the 
passage in the case is as follows :— 5 
“The admission of illegitimate sons amongst Lingayats to dine with and marry in the 
“caste, the prevalence in it of pat marriages and the succession of the illegitimate son to 
property, a4 abqve described, are so many badges of the Sudratribe. No doubt by 
special custom any one of those usages might exist in a caste or family belonging to one 


of the regenerate tribes ; but it would be quite beyond prohability and experience to find 
them all co-existing in one caste of familyappertaining to oné of those three tribes, ™ ,- 


Now, if the Lingayats can be ‘said to be a mere appendage to ‘thie 


Brahming, and had no other religious observances to follow but those 
allowed or dictated to them by the Brahmins, then the usages above men- 


. tioned might lead to the conclusion that the people amongst whom they 


weit existing belonged to the Shudra class. In Basada v. Lingangaudg () 


<° Ranade J.said ;— e l 
ere, | © (27 (4894) I, L, R, 19 Bom. 428, p, 457, E 
. ; hands a al das ee . e 
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e “The Lingayets are admittedly a heretical sect, and are not subject to Brahmin 
Religious laws, and repudiate the Shastras in the matter of the obligatory character of 
funeral rites and Shraddhas on which Brahmins lay so much stress. The exceptional 
chéracter of the Lingayets in this respect has been recognized both by the Madtas and 
Bombay High Courts,” ° 


„In the same case Jardine J. observed :— 
e 


e 
“Theslearned Judge below finds that among Lingayets no funeral ceremonies are 
performed; and he logically infers that, therefore, the salvation of the father who 
*gives his only son is not imperilled: and he holds on the statements of the witnesses 
that he incurs no sin. Thgse findings have not been seriously disputed. In discarding 
the Shraddha ceremonies, they resemble the Jains from whom many of them are belieyed 
to be descended. We can, therefore, apply to the Lingayets Sir M. R. Westropp’s 
remarks øn the Jains in Bhagvandas v. Rnjmal (1). * This circumstance is fatal to the 
existerce, amongst that sect, of the principal reason which renders adoption almost 
indispensible to the more orthodox Hindus when they are sonless, ‘the future beatitude 
of? such ‘a Hindu depending, according to the prevalent belief, upon the performance * 
of his obsequies, and payments of his debts by a son as a means of redeeming him from 
an instant state of suffering,’ ” 


The motive for which a Lingayat adopts is. the perpetuation of the 
name and family, as recognized by Westropp C. J. in Bhala v. Parbhu(?). 
Now it appears that the views of the Court below are confirmed by the 
interesting accounts of the tenets and practices of the Lingayats found 
in the volumes about Bijapur- and Dharwar in Campbell’s Gazetteer. 
These were respectively supplied by Mr. Cumine of the Civil Service 
and Rao Bahadur Tirumalrao Venkatesh. .The latter reports :— 


“As regards the future state, Lingayats believe that the wearers of the Linga are. 
not liable to transmigration. According tp his conduct, a Lingayat after death is sent 
either to heaven or hell, and where he is sent there he stays, Tho Lingayets’ belief that 
none of the house spirits can come back frees them from one great secfiog of the 
Brahmin ritual. ‘They have no offering to the dead of sesamum, sacred grass, burnt 
sacrifices, no new moon and full moon rites and pourings of water, “In their disgard of 
after-death rites the Lingayats agree with the Jains.” 

The Bombay Gazetteer, Vol, XXII, 106, y 


PA 

Mr. Cúmine contrasts the tenets with the practices in his philosophic 
discussioh and comes to the same opinion :— ' ° 
itt That the dead Lingayat goes to Shiva’s heaven seems to be practical belief which 


has greatly reduced the rites to the dead and probably the fear of spirits.” The Bombay 
y Gazetteer? Vol. XXIIL, pp. 227, 229, 236, i ; 

In this case it was held that accordèng to the custom of the kingayats 
in the districts of Dharwar and Bijapur the adeption of an only son was 
valid, fn Fakirgauda v. Gangi {s) in which it washeld that according 
to the Lingayat religion marriages between members of different sects. 


of the Lingayats were not illegal, Hosking J. said :— e 
(1) (4878) 19 B. H. O. Be2d, 262. ° (8) (896) L L, R. 22 Bem, aH: 
(2)9a877) L L. B. 2 Bom, 67. | ; e eee 
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“ The only authorities we have been able to consult as to the religion of Lingayets ® 
are Steele on Hindu Oastes and Campbell’s Gazetteer of the Dharwar District, The 
former work throws no light on the point at issue in this sult,.Mr. Campbell says that 
accordin® to the Lingayets the practice of wearing Linga was introduced by Basava (4, 
D. 1100-11603, who reformed the Lingayet religion. Mr. Campbell lays down among the 
leading doctrines and rules of Basava’s faith that as all Ling wearers are equal, the Lingayet 
woman is as high as the Lingayet man, and that, therefore, she should not marry tilesh 
comes of agg, and should have a voice in choosing her husband, and that as all Ling- 
wearers are equal, all caste distinctions cease, Mr, Campbell says that many “of these 
rules are not observed, and he states that in Kolhapur neither eating together nor inter- r 
marrying is allowed among different classes of Lingayets, A Jangam, that is, a Lingayet 
priest, may in Dharwar marry the daughter.of a pure Lingaye®, a Shilvant or a Banjig, 
The customs of the Lingayets apparently vary indifferent districts,” } 

This variance in the customs isso great that whereas widow re- 
marriage is common among the Lingayats of the Maratha country; and 
ea widow is given the liberty of remarrying in Wynaad and South 
Kanara (vide Koduthi v. Madu (1) and Virasangappa v. Rudrappa (2) J} 
such remarriages are very rare in Mysore and the adjoining country. 

It was till recently thought by non-Lingayat scholars that it was Basava 
who originally founded the Lingayat religion in the 12th century. 
But it ig now dawning that Lingayatism is the result of a movement 
tliat was started before the time of Basava. The sources of the doctrines 
of the Lingayat religion can be traced to the Vedas, Upanishads, Agamas, 
and other ancient works, on which the Brahminic religion is based. 
Owing to the large influx of the people of.other castes into the Lingayat 
feld at ånd after the time of Basava, those who were originally following 
the religion cannot be distinguished from tltose who were subsequent- 
ly admitted to it. Mr. Enthoven mentions the removal of all 
restrictions on widews remarsying as one of the important jnnovations 
introduced by Basava. But there is no foundation for thig statement 
in any of the religious works. The variance in the customs about marriage 
in dhe different parts of the country may be attributed to the fact that 
the various sections and sub-sections of the community of which not less 
than fifty-six are mentiohed in Mr. Enthoven’s article retained those 
customs as they were originally prevalent among them. ane 

Though every custom and religious observancesof the Lingayats can 
be satisfactorily explained, and though the Judges who decided the cases. 
of Basava-y. Lingangauda and F@hkirgauda v. Gangi could have decided 
them withdut reference to Gofal v. Hanmant, the latter*case is quotéd 
with approval inthe former cases and ‘also in Somasekhara Raja y. 
Subhadramay{ (8) where also the question to be decided _ was the validity of 
the adoption of an only son. , 7 
< Now, the chief tenetsand pragtices of the Lingayat faith are the 


(2) (1884) Je I, R. 7 Mad. goa,” (0) (1882) I. La. R, 6 Bom, S2 
(2) (1885) I. L: R, 8 Mad, 440, , . ee 
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following :—There is only one God whom the followers of the faith call 
Shiva, and whom they” worship in the form of Ishta-Linga, which they 
wear on the body; in the eye of God all wearers of this Linga ‘are equal 
without distinction of castes; they donot believe in the transmigration 
of souls; they ‘observe no fasts and totally abstain from injusy to any 
sentient being ; they observe no caste distinctions and no s#éaks or 
impurities of.birth, death, menstruation ; they reject the part of the, Vedas 


and other religious works that treat of sacrifices, the offering of funtral 


oblations and other stmilar rites, and rely mainly on that part which treats 


~of daily ritual and knowledge aboyt the Supreme Being.. They have their 


own clergy who officiate ih all their ceremonies. The tenets and practices 
of the Lingayats are given in detail in the Tantra literature, i. e., the 
Agamas, and the Vachana Shastras. Their philosophy goes by the name 
of the Shakti-vishista-advaita-philosophy, promulgated by Nilkantha 


‘Shivacharya in his Bhashya on the Brahma Sutras before the time of 


Shankaracharya. This philosophy and the tenets and practices of the 
faith have been given in a booklet ‘entitled “A short account of the 
REFORMED SHAIVA or VEERASHAIVA FAITH (10).” 

It will thus be seen that the Lingayats, are not members of the Shudra 
class as decided in Gofal v,°Hanmant. If they, belong ‘to one of the 
four tribes, namely, Brahmans, Kshatrias, VaishYas „ and Shudras, as 
said by the Judges who decided that case, then it would be correct to 
say that it is quite beyond probability and experience to find ‘the 
customs enumerated above co-existihg among them if they were not 
Shudras. But the Lingayats do not form a caste but a’ religious “sect 
like the Brahmos and the Arya Samajists. The parties to the case of 
Gopal v. Hanmani were Brahmans, and the question to be decided 
was the validity of the adoption of a sister's son. It was not quites 
necessary for the decision of the case to determine the question of 
the status of the Lingayats. The object of this digression in the „judgment 
was to show that any recognition which there might have been of 
their right to adopt the soy of a sister or of a @inghter was, inas- 
much as they were Shudraš, no infringément of the general rule that the 
regénetate classes could not make such an adoption. The Lingayats had 
Ko opportunity of producing any evidence or authogity to show their rea] 
or correct origin. The status of a vast community numbering nearly three 
millions and & half as Shudras was thus fixed and settled once for all. Even 
with regard to the preference given in the Akkalkote case to the illegitimaté 
son ovee the widow, the Chief Justice said that the preference was'in * 
accordance with the answers of the Shastri to Q. Beat p. Lo70f , Wrest and 
Bubler’s Digest of Hindu law, and that that, howevef, was a question with 


‘which he wis not,then concerned and upon which he did net<intend there 


(10) Written By Rao Bahadur R. G. Artal, Disttict Depyty Colléctor, Belgdum, 
J . 8 g . i si . 
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to enter. The question ofthe preference of the illegitimate son to succes- 
sion to*other heirs is also therefore open. In Ambabai v. Govind) 
Ranade J. has said that Jains are dissenters and purely orthodox traditions 
about caste status can have no place when they are applied to Jains. The 
question in issue in that case was, whether illegitimate sons hada preferenge 


to succession over the widow of the deceased, and it was held that they had ° 


not, the law applicable to them being the ordinary Hindu Law,i. e., the law 


of thè superior classes. There seems to be no valid reason why the law « 


applicable to the Lingayats cannot therefore be taken to, be that applicable 
to the Hindus modified by a consideration of the tenets and practices 
of their faith as mentioned above, dnd of the customs preyailing 
gmong the various sub-sections of the community in different localities, 
This has been “done in the case of the Brahmos, the Arya Samaijists, 
the Sikhs and the Jains. No reason can be assigned as to why the 
Lingayats should be made to stand on a different footing. The 
Chief Court in the Kolhapur State has recently declined to treat the 
Lingayats as Shudras. The Government of Mysore has, at the time 
of the lagt census, complied with the request of the Lingayats of that 
State to respect their claim to be treated as a sect including the four classes 
of Brahmins, Kshatriyas, Vaishyas and Shudras. In the true interests of 
a vast community as that of the Lingayats, the question of their status 
shouldsbe considered anew and a right decision should be arrived at by 


the highest Court of Justice. ' 
e V.B. H. 


a 





RECENT ENGLISH CASES. 


N NEGLIGENCE—Land-owner—Unfenced Land— Leave ie Licence to 
"enter —Children—Invitation—Allurement—Dangerous Object—Ingury— 
Liability.» The defendants were owners of a plot of unfenced Waste land 
from which old houses had been cleared. It did not adjoin any~public 
highway, but was accessible by a path leading from the back of the house 


in which the plaintiff, achild between two and three years old, ee 


with hergparents. The public were allowed by the defendants to traverse 

the land, and children of all ages were in the habit of playing upon heaps 

of sand, stone, and other materials which from time to time were deposited 
* there by. the defendants. The plaintiff went upon the land unaccimpanied ' 
by any older person and was shortly afterwards found upon a heap, -of 
paving stones, vne of which hade fallen upon her hand and -injuret it. 
There was no evidence to*shew how tlfe accident-happened. In an action 
for negligence the, Jury found that children | Played upon the land {with the 
a) (1898) I. L. R, 23 Bom. 257. A oe 
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knowledge and permission of the defendants ; that there was no invitation 
to the plaintiff to use the land unaccompanied ; that the defendants ought 
to have known that there was a likelihood of children being injured" by 
‘the stones; and that the defendants did not take reasonable care to 
prevent children being injured thereby. Upon these findings Scrutton J. 
held that the*case came within Cooke v. Midland Great Western Railway 
of Ireland, [1909] A. C. 229, and gave judgment for the plaintiff with 
damages: — Held, on àppeal, that, there being neither allurement nor 
trap, nor invitation, nor dangerous object, placed upon the Jand, the 
defendants were not liable. Latham v. R. Johnson & Nephew, Limited, 


[1913] 1 K. B. 398. i ° 


7 Nutsance—IJnjunction—Fried Fish Shop., A fried fish shop, 
carried on in close proximity to a dwelling-house, may cause an actions 
able nuisance, and will be restrained if the evidence shews that the odour 
causes “an inconvenience materially interfering with the ordinary 
comfort physically of human existence” within the definition contained 
in the judgment in Walter v. Selfe, ( 1851 ) 4 De G. & Sm. 315. Adams 
v. Ursell, [1913] 1 Ch. 269. 


PRINCIPAL AND AGENT—Stockbroker—Speculative Transactions— 


‘Death of Client before Seting Day—Where there is an open account 


between a broker and his client, and the client dies “before the next 
settling day, the broker is entitled to close the accopnt at once, and to 
sell all shares in respect of which he has entered into contracts on behalf 


- of the client. For this purpose it,is not necessary that there should be 


an actual sale of the shares. The broker may, if he pleases, take over ° 
the shares himself at a valuation based on the market prices of the 
day, provided that by so doing the estate of the client is not prejudiced. 
In re Finlay, C. S. Wilson & Co. v. Finlay, [1913] 1 Ch. 247. 


PRINCIPAL AND AGENT— Money borrowed by Managing Director o 
a Company on its Behalf—Absence of Autherity to borrow—Debts of 
Company paid with Money borrowed—Knowledge by Lenider*of Absence 
of, Authority—Equitaple Right of Lender to recover. The Managing 


„Director of the defendant-company was, by the terms of his appointment, 


" prohibited from borrawing money on belalf* of the company} unless 


specially authgrized so to do by the company. Without autority fram * 
the ‘defendant-company, he barrowed money on its behalf from the 
plaintiff. “company, which money he applied in discharging existing legal 
debts of- the defendant-company. The plaintiffcompany Knew though 
it$ officers, when the advance was made, that the Managing Director of 
the defendant-company had no ayithority to botrow on its b¢half :—Held, 
that athe plaintiff- company was entitled to recover front thé defendant- 








e e 
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company the amount advanced notwithstand s knowledge as before 

mentioned. Reversion fund and Insurance ny V. Maison Cosway, 
Limited, [1913] 1 K, B. 364. ° 

° (d 
, GLEANINGS. e 
` t m e. 

Cea “ WITHOUT PREJUDICE.” , 


JusT as compromise is recognized as the essence of business, so the 
law has always favoured the attempt by patties to compose , their 


a differences without pressing their disputes to an issue in Court. And it 
. 1s with the object of facilitating such a result that the privilege has been 


granted to negotiations entered into “ without prejudice ” for the purpose 
of effecting settlements. 


In order to understand the precise scope of the rules upon which it 
is based, itis important to appreciate the nature and object of the im- 
munity enjoyed by the parties, Unless they were protected in submitt. 
ing offers to each other, it would be impossible to frame the terms or. to 


_ carry through anything by way of compromise of litigation. It is clearly 


most important that the door should not be shut against compromises, 
*which would inevitably be the case if letters written or intérviews held 
without prejudice for the purpose of suggesting methods of settlement 
were liahle to be read subsequently to the prejudice of the writer. Com- 
plete ffeedom mfst be maintained subject to proper safeguards against 
abuse, 


It will accordingly be observed that the privilege is limited to cases 
where the parties are really involved in a dispute and are in negotiation 
“with one sanother for the purpose of agreeing to terms of settlement. If 
these conditidns are fulfilled, the protection is absolute, and parties 
will not be permitted, except by mutual consent,,to waive the privilege. 
A decision to the contrary effect in *Williams v. Thomas, 7 L,T. 184,. 
was eXpressly disapprovéd by the Court of Appeal in the case of Walker 
y. Wilsker, 23 Q. B. D. 335. The extent of the protection may be 
seen in the case of Cory v. Bretiong 4 C. & P. 462, where it’ was 
proposed to read a letter from a debtor, written “ without pfeju‘lice,” 
“in owder to take the case out of the Statute of Limitations, and it was 


e° objected that the creditors had not assented to the stipulation.. Chief 


Justice Tindal declined to admit the letter in evidence, and, with regard 
to the poit’as to-the ereditors’ assent, he remarked that if they ‘gid not 


é _@e © . 
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like the letter with the stipulation, they might have sent it back. Another 
instance where the Court adopted the same view is to be found in 
Re River Steamer _ Company ; Ex parte Mitchell, 25 L.T. 319 L. R, 
-6 Ch. 822. ; 
- Privileged letters cannot be read subsequently in order to prejudice 
a party on the question of the costs of the action: Walker v. Wilsher, 
esupfa. The same rule applies whether the privileged negotiations are 
oral or contained in letters passing between the parties. When the basis 
. of the negotiations is once privileged, the protection covers all subsequent 
communications, Thus, when an offer has been made “ without prejudice,” 
the letter in answer to such offer is privileged, and the protection 
thus afforded extends to all letters which follow : ` Ex parte Harris ; 
` Re Harris, 32 L. T. 417, It is not open to either party by his. 
own.act: to limit the extent of the privilege, Thus, to head a letter in” 
subsequent correspondence with the words “ this is not written without 
prejudice ” is, of course, wholly ineffectual.to prevent the continuation 
of the existing privilege. Ifthis were not so, it would be possible to 
incorporate in such later letters references-to previous offers and thus 
destroy the efficacy of the protection. It must be remembered, however, 
that if the terms of an offer made “ without prejudice” are accepted, 
there will be a concluded contract which can be enforced by action: 
Walker v. Wilsher, supra. Thus, in Holdsworth v. Dimsdale, 24 L. T. 
360, where a defendant sued on a bill of exchahge, ina letter headed 
“ without prejudice” offered to waive the absence of notice of dishonour’ 
if the debt was accepted ` without costs, the plaintiff accepted the offer 
and discontinued his action. Inthe new action which he thea com- » 
menced, he was held entitled to rely on «the waivér of the “notice 
of dishonour as being part of a new bargain between the parties. 

The essence of the protection conferred is that, if the negotiations 
carried on by the letters do not result in an agreement, nothing in them 
is to be taken as an admission. If an agreement does result, the protection „ 
is gone. Soin the case of Re Leite; Leite v? Ferreira, 72 L. T. 97, 
where letters written “ without prejudice” contained an undertaking i in 
terms ‘which, were agreed to by the other side and afterwards the parties 
giving the undertaking wished to introduce a fresh condition, the orginal 

undertaking was enforcedeby Mr. Justice fry. ` Parties are thus.enabled 
d effectively to cogclude agreements for the ending of disputes, provided: 
they arrive at a definite settlement of the terms. . 

I? mđy be important.in some cases to shew that negotiations have . 
taken place, as, for inStance, with a view to rebut a suggestion of laches, 
and if for this purpose it is necessary to refer to letters written. “ without “e 
prejudice” this may be done, but Only tö the extent of estabfishing the 
fact thag-the letters have panpe and the negotiations: have taken place, 


o 
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the actual terms of the offer and the manner of its reception being, ofe 
course, suppressed: Cp., Walker v. Wilsher, supra, per Lord Justice 
Bowen. The privilege covering the letters “is, therefore, in, no 
way infringed. f x 
The Courts have always been careffl to prevent thg privilege being 
abused, and have not permitted its illegitimate use as a cloak to covet acts 
which are wrongful independently of pending negotiations. Where in 
letters marked “ private and confidential” a defendant threatened, while ` 
an-action was pending, to publish the pleadings with comments derogatory 
to the plaintiff, he was restrained by the Court from committing what 
would be a contempt of Court. Mr. Justice Fry held that no person has 
any tight by so marking his communications to ‘impose upon the‘recipient, 
being already at arm’s length with him, any condition as to the mode in 
which they may be used: Kitcat v Sharp, 48 L.T. R. 64. i 
Another instance of letters which have been held not privileged 
occurred in the case of Kurtz and Co. v. Spence, 58 L. T. Rep. 438. 
These letters contained threats of legal proceedings for infringement 
of a patent, and the plaintiff was permitted to put them.in evidence for 
* the purpose of establishing his right of action asa holder of a patent 
against a person so threatening under the provisions of s. 32 of the 
Patents Act, 1883. The mere use of the words “ without prejudice ” in 
the letters afforded no’ protection to the writer in the particular circum- 
starfees. The question was again fully considered and dealt with in the 
case.of ReiDainirey; Ex parte Holt, 69 L.T. R. 257 ; [1893] 2 Q. B. 
116. A debtor wrote to one of hise creditors a letter headed “ without 
prejudite,” in, which he offered to compound the debt owing on 
certain terms, and at the same time stated that unless these 
terms were accepted he would suspend payment of his debts. Such a 
notice to a creditor of an intention to suspend payment was a clear 
act of bankruptcy, and it was held that it could be proved in ‘the 
bankruptcy. ‘proceedings which were thereupon instituted, the mere 
placing *of *the words at the head of the letter affording no\protection 
to the writer. The Court defined the conditions upon which the 
exclusion of privileged communications is based,*and laid it down that a 
notie.of an act of bankruptcy could not be given “ without “prejudice;’ 
_ becaus® the document in que$tion was one which from its character 
might prejudicially affect the creditor whether or not he accepted the N 


terms offered. : : es 
+ Itewill thus be seen that the Courts are jealous to prevent any abuse 


of a privilege which has its legitimate uses, but which might ufvolve 
injustice .if not strictly confined fo the ‘purpose for. which it :was 
instituted, Exchange, + , i 3 
; e 
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HARBOURING DANGEROUS ANIMALS. 


A case of Connor % Princess Theatre, came before the Divisional 
Court on an appeal from the County Court of Wentworth in which the: 
` plaifitiff sought to recover damages for being bitten by a performing 
monkey in the following circumstances. The defendants, the proprie- 

- tors of a theatre, engaged a person to give an exhibition with a performing 

! monkey at the defendants’ theatre. Adjoining the theatre was a' restau- 
rant having a backyard into which there was access from the theatre ; 
but the yard belonged #o the owner of the restaurant, and the defendants 
were merely permitted to have access thereto, and occasionally placed 
property.thereon belonging to them. -The owner of the monkey, without any 
licenseor authority from the defendants, fettered the monkey to the leg ofa 
table in tliis yard and the plaintiff who was living at the restaurant, going ° 
into the yard, as he had a right to do, was bitten by the monkey. The 
action was dismissed by the Country Court Judge and the Divisional 
Court (The Chancellor, Latchford and Middleton, JJ.), affirmed the 
decision, on the ground that the monkey was not in any way harboured 
by the defendants, nor on their premises, nor under their control, ,except 
during the time of the performances in the theatre. Of the correctness of’ 
this conclusion there can, we think, be no reasonable doubt. 

If the action had been against the owner of the restaurant it would 

* probably have succeeded : ‘see Shaw y. McCrear}, 19 Ont. 39, because a 
person who permits a wild animal (ferce natures} to bê harboured én his 
premises, does so at the risk ofbeing liable for any damage it may do, 
But this rule, as the Chancellor pofnts out, is subject to modification 
in regard to animals which, though ferce natyrce in their savage state, 
have, by long domestication become tamed and made gentle in their 
behaviour to mankiad. Of this the recent case of Clinton y. Lyons, [1912] 
3 K. B. 198, is an instance, where the owner of a cat-which bit a customer 

—on his premises was held to be free from liability, for the sudden and 
unlooked for vicious act, and so it is with dogs, horses, cattle afd other j 
domestic animals which are not known to be vicious, but which Suddenly 
and expectedly develop vice. h 

e4% animals, were, of course, originally wild, and more or less Sayage, 

- but some have, by long sdomestication, .become ordinarily genthe, and 
inoffensive to mankind; such‘as horses, bulls, cows, rams, sheep, pigs, ` 
cats apd dogs. The keeping of suth animals, not actually known to be 
vicious, entails no liability at common law for any sudden and, unlooked- 
for @ytbreak of viciousness, whereby injury is caused to another ‘ “but™by 
statute (2 Geo. V, c. 65, Ont.), an exception is made in the. case of dogs °, 
killing or injuring sheep, the owner*of the dog baing liable for $ugh injury 
whethehe knew the dog war yiciousandaccustomed’te worry sheep or not, 
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But animals which are not usually domesticated and are ordinarily 
wild and savage stand on a different footing, and can only be kept. or 
harboured at -the peril of the person so keeping or harbouring them, 
having to be answerable for any damage which they may do, even though , 
such an animal may have been tamed and be ordinarily quiet and inoffen- 
sive; therefore he who keeps an elephant : Filburn v. Peoples’ Palace? 
Co., 25 Q.B. D. 258; or a monkey: May v. Burdett, (1846) 9 Q. B. tor g 
ora bear: Shaw v. McCreary, 19 Ont. 39; Besozzi v. Harris, 1 É. & F. 72, 
or animals of a like nature must keep them secure, antl incapable of doing 
injury to others, and whether the owner knows of their dangerous disposi- 
tion or not, is immaterial, he is liable at common law for all damage 
which they may do; unless the person injured be so injured while a tres- 
passer. Thus where the owner of zebras kept them securely tied up in his 
stable but the plaintiff went into the stable without leave or license to 
stroke them and got injured it was held the owner was not liable: Malor 
v. Ball, (1900 ) 16 T.L.R. 239. In Brock v. Copeland, 1 Esp. 203, it was 
held by Lord Kenyon, that every man hasa tight to keep a dog for the 
protection, of his premises and that a person coming on the premises after 
dark and being bitten by a dog so kept has no tight of action. i 

In Irving v. Walker, [ 1911} A.C. 10, a horse known to be savage was 
left untethered insa field through which it was known to the owner that 
the public were accustomed to pass, and it was held that the owner was 
liable fof injury done“thereBy to the plaintiff passing through the field ; 
and though the Courts below thought that the fact that the plaintiff was a 

. trespasser exonerated the“defendant from liability (see Marlor v. Ball, 


_( 1900 ) 26 T.L.R. 239) yet the House of Lords considered that the defen- — 


dant, knowing of the habit of people passing through the field, though 
without license, was guilty of a wron gful act in exposing them to the attack 


x 


of a known vicious animal ; and see Broch v. Copeland, ( 1794 ) 1 Esp. 208, 


where it was also said if the person injured was on the premises minder ` 


cdlour of right, though contested, he might maintain an action, but a mere 
trespasser who is bitten by a dog on the owner’s premises has no right of 


action: Sarch v. Blackburn, M. & M. 505; 4 Can & P. 297, and C N . 
e . a EN 


Brock v. Copeland, supra. 

While, therefore, a knowledge of the dangerous character of ordinary 
edomestic aitimals is necessary ( except in case ‘of dogs injuring or killing 
sheep ) in order to make the owner liabte for the injury they mpy do; 
such knowledge is not necessary in the case of animals which are not 
domestic, but are usually wild—even though such an animal may hayè 
heen tamed and rendered ordinarily inoffensive to mankind: Besizzi v. 
Harris, 1 F. & F. q2. “6 . . E 

Where {tis necessary? to prove knowledge, the fact thaw the 
defendant had admitted. that his animal ‘had done {hg injury 


~ 
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complained of and offered $10 in compensation was held to be ad- 
missible evidence of knowledge to be submitted to a jury, but 
with a caution as to ifs weight: Mason v. Morgan, 24 U.C.Q B. 328; 
Thomas v. Morgan, 2 Cr. M. & R. 496. A knowledge that a bull would 
run at anything yed, was held to be evidence of knowledge of the dan- 
gerdus character of the bull, which had attacked the plaintiff wearing a 
red necktie: Hudson v. Roberts, ( 1851 ) 6 Ex. 697. But the mere know- 
ledge that a dog was a fierce one is not sufficient, in the absence „of any 
evidence that he had ever bitten anyone, per Lord Ellenborough, in-Beck 
v. Dyson, ( 1815 ) 4*Camp. 198, but a knowledge that a dog had the 


-habit of rushing at people, and attempting to bite them, though it may 


not have actually bitten anyone, was held to be evidence of knowledge of 


its dangerous character: Worth v. Gilding, ( 1866) L. R. 2 C. P. 1, bute 


proof that the dog had a habit of bounding upon and seizing persons, not 
so as to hurt or injure them, though causing some annoyance and trivia] 
damage to clothing, is not proof of knowledge of its being of a savage or 
ferocious disposition : Love v. Taylor, 3 F. & F. 731, and in that case 
the dog was allowed to be shewn tothe jury. The knowledge need 
npt be actually brought home to the owner himself, it is sufficient if his. 
servant who has the charge of the animal has knowledge of its vicious 
propensities: Baldwin v. Casilla,.L.R. 7 Ex. 325, Proofthat the owner 
had warned a person to beware of the dog lest he should be bitten, was 
held to be proper to be submitted to a jury in ‘support of the allegation * 
that the dog in question was eaccustomed to bite mankind: Judge v. Cox, 
1 Stark. 285, 18 R. R. 769. Proof fhat a dog had bitten ‘cattle is not 
evidence that the owner knew he would bite mankind: T homas v. 
Morgan, 2 Cr. M. & R. 496. 


But an owner of domestic animals may be liable for damage they do 
owing to his negligence, quite irrespective of any knowledge of their 


oe do the injury in question ; thus where the owner of two dogs e 


fastened them together and let them run loose in the highway, .and they 

Tushed at the plaintiff, and threw him to the ground, and thereby broke 

his leg, it was held thaf the owner was liable: Jones v. Owen, 24°L. T. 
7» Seealso Baker v. Snell, [1908] 2 K. B. 35a 825. - 


If the owner of a dog keeps him properly secured, but anothét person. 
improperly lets him loose and urges him to mischief, the owner is not 


liable: Fleming v. Orr, 2 Macq. H.L. Cas. 14, and the owner of a horse , 


which strayed on to a highway, and, without any apparent reason, tMere 
kickéd a child, was held not to be liable in the absence of evidence that 
he knew the horse was likely to cammit such apact: Cox ve Burbidge, 
13 C. BN. S.), 430. , Tans ar 


ce] 9, . i ‘ 


62 THE BOMBAY LAW REPORTER. [ VoL. xv.° 


The harbourer, though he be not the owner, of a known vicious ẹ 
animal is liable for the injury it does: Vaughanv. Wood, 18 S.C. R. 703.— 
Exchange. . ° 


: REVIEWS. j 


Mahomedan Law, Vol. I. By the Right Hon. SYED AMEER ALI, C.I. Es 
- LL.D, Barrister-at-law. CALCUTTA: Thacker, Spink & Co. 
Fourth Edition. 1912. Roy. 8v9. Pages xxxi and 818. Price Rs. 18 





Tue Mahomedan Law relating to Gifts, Wakfs, Wills, Pre-emption 
and Bailments formed the subject of the Tagore Law Lectures: for 1884. 
These lectures were in part re-written and greatly enlarged in their book 
form. They have passed into four editions. Syed Ameer Ali’s studies 
on Mahomedan Law have become a classic. He has not merely stated 
the rule of law: he has gone behind it, traced it step by step from the 
original Arabic authorities, and found the reason for its existence. 
Its passage through British Courts is also faithfully delineated. The 
present work isa scientific treatise on Mahomedan Law. It has helped 
in making muth of the .Mahomedan Law as it is known to-day. The 
high authority that hds attached to Syed Ameer Ali as an able exponent 
of Mahomedan Law rests in-no small measure on the volume which we 
feel great pleasure in bringing to the notic@of our readers. The highest 
compliment that can be paid to-this work is to say that no references to 
Mahomedan Law can be regarded as complete until this volume has been 
referred to. 





The Law relating to Minors. By SIR ERNEST JOHN TREVELYAN, DGD, 
Reader in Indian Law in the University of Oxford and Lesturer 
in Hingu and Mahomedan Law to the Council of Legal Education. 

` CALCUTTA: Thacker, Spink & Co. 1912., Fourth Edition. Roy. 8vo 
Pages xlvit and 504. Price Rs. 16 5 i 


A -MINOR is the spoilt child of Dame Law. She has, in her overn 
‘fondness, coated the mingr in such a thick armour ot prətection that asa ` 
litigant in a law Court he almost always is on the winning side. If under 
- the age of seven years, the criminal law regards him as a doli incapax ; 


and between the years of seven and twelve, he makes himself amenable to 
its jurisdiction, only if he has attgined sufficient maturity of understanding 


to judge of the mature al consequences of his conduct. The Civil law is 
even more tender to Nim’ In the.domain of torts, he is quite at Jarge; in 
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” contracts, too, the law does not lose its paternal regard for him and holds 
him only to so much of his contractual liability as enures for his benefit. 
It must at the same time be remembered that the minor owing to his com- 
plete state of helplessness requires more than ordinary care and cautior 
in dealing withehis cases. The whole law relating to minors has beer 
very ably dealt with by Sir Ernest Trevelyan in a treatise which has 
beén corfstantly referred*to in and out of Court. The work has” rapidly 
passed into ‘four editions. The statements of the law are very agcurate 
and concise ; and the feotnotes testify to exhaustive references to the tase- 
law. We have nothing but unmixed pa and admiration for this excellent 
work, |: ; a 


Principles.of Muhammadan Law. By Faiz BADRUDDIN TYABJI, M. A., 
Barrister-at-law, Officiating Judge, Madras High Court. BOMBAY: 
D. B. Taraporevalla & Sons, Meadows Street. 1913. Roy. 8 vo. Pages 
xxxviii and 711. Price Rs. 16. 


- THAT the principles of Mahomedan Law are capable of being stated 
afresh in form and substance is amply demonstrated by this treatise which 
giyes a complete statement of the personal law applicable to Muslims in 
British India. The work has been fittingly dedicated to the author’s father 
who will belong remembered in this Presidency not, only as 2 fearless adyo- 
cate but also as a very learned „upright and indeperident Judge. The learned 
author has presented the principles of Mahomedah Law in the form of a 
Code. The statement of the principleis clear and perspicuous. Its applica- 
tion to concrete facts is shown by “illustrations framed from the facts of 
decided cases, or from the instances borrowed from the texts of authbrity. 
The references to decided cases are exhaustive in scope and systematic 
in arrangement. The footnotes which are conspicuous by their bulk 
on every page supply the authorities which go żo support the 
. statements made in the text and also reveal the vast abundance 
of Teseat, h and labour which have been expénded in the *making 
of olume. Of the reported cases, it is enough to say that none 
has nomitted that was found worth referring to. Of the textual 
authorities, the references have rangéd not only over ‘the whole field of the 
Aran§lated Arabic texts, but also over a, large number of Arabit texts 
that have hitherto not been translated -into English. The chief merit - 
of the work does not lie in a wild conglomeration of principles 
and précedents. The former are sifted with rare skill and great 
‘insight. The statemeñt is confined to such of them as have successfully 
passed through the exigencies of early struggle and matured.and strength- 
ened in their later day development? Their exośiç growth i is, nigst care- 
fully prugned where necessary, The precedents are, ‘as said’ before, culled 
from responsa prudentum on the subject. In cane attearion i decided : 
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cases, the learned author’s aim seems to have been not to produce avast ° 
collocation, bùt to fix them each in a system carefully thought out by him ; 
and to subject them to arigorous analysis and close criticism when they are 
found out ‘of the march. A noteworthy feature of the work is the analy- 
tical tables which are sprinkled through it. The first table which one 
meets with is the table of enactments applying Mahomedan Law’ ta 
British Jndia: it is novel in design and useful in reference. The table of 
sharers and residuaries in Sunni law is meant to simplify the- perplexing , 
rules-governing this branch of law. The Index at the end is quite copious. 
The general get up of the book is neat and elegant. The learned author 
has eminently sueceeded in clearly depicting the scheme underlying 
the rules of Mahomedan Law. x 


The Law of Arbitration in India. By DURGA CHARAN BANERJI, B. A., 
Advocate, Allahabad High Court. Calcutta: Butterworth & Co. 
(India) Limited, 8} Hastings Street. Second Edition. 1913. Demi 
8vo. Pages xxxix and.575. Price Rs. to. ° 


Tue Village Panchayat in India of old were Courts of arbitration. 
The „rules governing” their procedure were simple and the methods 
* of their deliberatigon-were anything but technical. The earliest British 
enactrnent on arbitration was the Benga Regulation of 1772, which 
recommended to the parties to submit “the decision of their cause 
to arbitration, tht award of-which shall become a decree of the Court.” 
To this end, the Bombay Regulation IV of 1827 was enacted. The law 
of arbitration in the three presidencies of Calcutta, Madras and Bombay 
continued to lie m their Regulations, till the first Civil Procedure Code 
e of 1859 enacted general rules of procedure applying to the whole of India. 
The Civil Procedure Codes of 1877 and 1882 developed those rulés. There 
still remained a void in the law: for only the arbitration of : ing 
disputes was contemplated. In 1899, the Indian Arbitration Act™was 
passed to enable arbitration of disputes that might arise in the future. 
The Ackis made applicable onlyeto Presidency ‘towns and to Rangoon. `^, 
The Indian Legislature contemplates to resettle at an*early date the 
whole law of arbitration and to devote a separate enactmgnt, to it. 
* It has therefore in re-enacting the Civil Procedure Code of 1908 removed , 
e the provisions relating to arbitration from the Code and: relegated them 
to’a schedule. * The law of arbitration in India as obtaining at present 
has beem very ably set ot in the work in our hands, It is an exhaustive 
and admirable text-book on the subject, In preparing the seconWedition, 
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* the farmed author has completely overhauled the whole work which 
is distinctly a great improvement upon the first edition. 





T, hg Lawyer's Reference, Civil, Calcutta, Vol. rrr. Compiled at the 
Lawyer's Campanion office. Madras: The Law Printing House, rr 
> Mount Road. 1913. Royal 8vo. Pages 370 and 1239. Price Rs, 15, 


THE Calcutta Reports in the Lawyer’s Reference have occupied four 
targe volumes, One of them is devoted to criminal cases : two dwell*on the 
Calcutta series in the Ifidian Law Reports, This, the fourth, deals with 
the two important series, the, Bengal Law Reports and the Calcutta Law 
Reports,eA glance at this ponderous volume shows that the cases reported 
in the*two series have played an important part in the later development 
of the law. As a desk book of reference in handling the Calcutta cases 
reported in the two series, this volume will be of use to the profession. 
Desai’s All India Century Digest, Civil, r8r1-1912. Vol. 5, By B.R. 

Desar, High Court Vakil. Baropa: The Vidya Vilas Printing Press, 

Leheripura Road. 1913. Roy. 8vo. Pages 15, Columns 2972. Price Rs, 7. 


TITLES-ranging from ‘Evidence’ to ‘Hypothetical Development’ are 
fixed in this volume of the Cerftury Digest. The speedy appearance of the 
Volumes of this Digest deserve praise. When cémpleted, they will form 
a valuable work of reference. .The judicial. history appefded to each’case 
is a novel feature of this Digest. . 


Sanjiva Row’s Indian Limitation Act. By P. RAMANATHA Iver, B.A., 
B.L., First Grade Pleader, Trichinopoly, Mapras: The Law Print- 
ing House, tr Mount Road. Third Edition. 1913. Roy. 8vo. 
Pages 60, 165, 1172, r05. Price Rs. ro. 


7 THREE editions of this work have been called for in less than four 
<xears. It shows that the book has been very favourably teceiyed” by the 
profession. The great merit of the book is that it contains all reported 
Indian decisions quite wp to date. A short introduction gives the 
history of, legislation on “Limitation” in India., The Limitation Acts 
„0 1859- and 1871 are reproduced in full: and provisions relating to 


limitation in other Acts are exhaustively collected in an appendix. 
-e 


The India’ Decisions (old series). Vol. VII. Published by ThesLawyer’s - 


Gompanion office.” Mapras: The Law Printing House, 11 Mount 
Road. 1913. Roy. 8vo. Pages xxii, 957 and Ixxiv. Price Rs. ro. 


THIs volume reprints the Sudder Dewarly Adawlut + Reports of 
Calcutta,*Vols, 4-6, and coyers the period from, 1825 ,to 1840 AD., 
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The fourth volume was issued by W. H. Macnaghten; the Nun, 
by J. C. C. Sutherland, and the sixth was issued by the Court. 
The reports constitute a record of the times when the Courts, in absence 
of precedents and statutes, were slowly evolving law out of the customs 
and quarrels of the people in those times. . 


e e 
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MISCELLANY. 





AT arecent meeting of the Solicttors’, “Managing Clerks’ Associa- 
tion Judge Rentoul K, C said that there were many cases brought 
„into Court without any hope or any desire that they should be 
won. There were many cases brought solely to make costs; others 


were taken for revenge. Once a counsel went to an assize town and was - 


spoken to by a litigant. Counsel told the man he had not a case, where- 
upon the man replied, “I know I have no case at all, but I am bringing 
it because my mother-in-law must be a witness-on the other side. I want 
the inside turned out of her, and I see you are by far the best man at the 
Bar for a job of that kind.” 





THE old Temple clock in London bears ea curious inscription, the 
origin of which is ascribed to a chance remark. 

Some two hundred years or so ago a master workman was employed 
to repair and put in a new face upon, the Clock. When his work was 
nearly,done he asked the Benchers for an appropriate motto to carve upon 
the base. They promised tô think of one. Week after week he came 
for their decision, but was put off. One aye he found them at dinner in 
commons. 

“What motto shall I put on the clock, your Lordship?” he asked of 

e a learned, Judge. A 
“Oh, goeabout your business” his Lordship cried, angrily. 
“ And very suitable for a lazy, dawdling gang” the clock-maker is 
said to have muttered, as he retreated. He ‘s&on after carved %Go 
about your business” om the base. . A 
The lawyers decided that ng better warning*could be given them at 
any hour of the day, and there the inscription still remairfs. 
vA Pook peasant on his deathbed made his will.. He called his wife 
e to him and told her of its provisions. i” 

“ I haye left, ” he said, “my horse fo my parents. Sell it, and hand 
over to tiem the money ‘you receive. I leave you “my dog ; he i is valuable, 
and will serve yqu faithfully.” eo i S itd 
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f he wife promised to obey, and in due time set out to the neighbor- 
market with the horse and the dog. 

“ How much do*you want for your horse?” inquired a farmer.” 

"* I cannot sell the horse alone, but you can have both ata “reasonable 

rate. Give me $50 for the dog and 1.25 for the horse.” 

+ The farmer laughed, but-as the terms were low he willingly aapa 
them. Then the worthy woman gave to her husband’s parents «the $1.25 
received for the horse and kept the $50 for herself. 


"THE prisoner wa$ charged with so trivial an offence that the Mayis- 
trate told him if he would plead guilty he would let him off with a fine. 
“ Before we plead gtilty,” replied the man’s lawyer, “we'd like to 
know what the fine will be.” ° 
“Jsn’t that rather unusual to attempt to bargain with the Court?” 
asked the Magistrate. 
“ Perhaps it is, your Honour,” replied the lawyer, “ but in this case 
“it is important. You see, the prisoner has only 1/., and as my agreed fee is 
-Ios. we can’t afford to plead-guilty if you intend to fine him more than Ios.” 


* Tuer “daft” of the village asked an egotistical retired solicitor why he 
was so well satisfied with himself. “The solicitor replied that he was not 
aware that he was, but that he had ground for serfig self-satisfaction in the 
fact that he was a member of an honourable profassion.* This explanation e 
did not satisfy the daft one. ‘It’s all very well what you say,” said he 
after a brief reflection; “ but tell me what a lawyer can do.” 

“Qh,” replied the other, ansipus to humour his interrogator, før one 
thing, he can draw a conveyance.” 

“Draw a conveyance!” exclaimed Willie, in disgust. “Why, that’s 
nothing. Any donkey can do that.” 





-AN amusing instance of the confusion of a medical witnesseoccurred ° 

an interior county of New York during an inquiry regarding the 
sanit 7 of a prisoner charged with murder. A certain pompous 
appearing physician was. cailed by the defence, and testified 
that. the accused at the time of committing the murder in que8tion 
Z was undoubtedly insane? His confidenf manner and bearing neade an. 
evident impressién upon the Jury, The willy district attorney suspect- 
ed that the medical man was a humbug, and adroitly laid a trap which 
proved his undoing. He began by asking the doctor as to his éxperiemte 
in legacy matters, his education, researches, etc. The witness was 
profuse in his replies, evidently endeavouring to create the i impression that 
he- knew everything thaf was to be learned on fhe subject.. ‘The district 
attorneyhen asked his opinjon as to the value of certain well-known, 
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authorities on medical jurisprudence. The witness declared that he}had © 
consumed considerable midnight oil in reading every one of the works 
mentioned by his questioner. The district attorney then sprang the trap 
which hað been so well laid, and asked the physician if he had read 
_ several purely imaginary works, the titles of which the astute lawyer 
invented for the occasion. To the astonishment of Court and counsel’ the 
doctor,promptly declared he had, read them all The examination was 
` as follows :— ; 
*.Q! Doctor, have you ever read Wagner and, Mozart’s treatise on 
Medical Jurisprudence? a i 
A. Yes, I recall reading it some years ago. | 
Q. Do you consider it a standard of authority on the subject? 
° A. I should say that it is. a i 
Q. Have you also read Hobbey on Hallucinations? «. 
A. Yes, I’m quite sure I recall reading that work. i 
Q. Are you familiar with the works of Hoyle, Pole, and Cavendish, ° 
‘on Mental Diseases ? aa orn 
A. Yes, sir, ` no ; - 
Q. You have-studied their works ? M 
A. Yes, sit... . -> 
Q. Do you agree with the statements which are made by these authors ?, 
A. To some extent I do. 
: Ò. Have you studidd May on Mania, Daniel on Dementia, Paley on 
Paralysis, ‘and Story on Treatment of the Insane? 
A. I have. de) ° 
©. You have read all these works ? 
A. Yes, sir. 
Q. You have carefully’ studied them ? 
A. Yes, sir.. 
District Attorney: That is all, Doctor. 





THE British Courts are puzzled what to do in a curious -action Ahat 
has arisen out of the will of a Russian princess, who died early this ‘year, 
leavétig £ 4,000 to a toy terrier named Gipsy, with the provisq that, er 
pet shquld be entrusted to the oare of a certain very old friend. Within 

‘ six months Gipsy died, and as the legacy was practically intact when 
Gipsy passed away; the dog’s custodian claimed that she wag the legal 
sygcessor to the money. Ta ote 

But a claim has’ been formulated on behalf of one of Gipsy’s children, 
who, being a puppy of high degree, was duly registered at birth. 

Now’ the * Judges - fre wondering what they should do with this 

í unprecedented claim and are taking time tq think the matter oug. 
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i * NOTES. 





Tume case of Lakshmayya v. Sri Rajah Varadaraja Apparow (36: Mad. g 
..168) is of more than passing interest. It decides how far private know- 
“ledge of facts possessed by a Judge may be relied on by him in arriving 
` at-a conclusion on the evidence adduced before him. One of the questions 

to be decided in that case was whether certain kAats of 1896 containing a 
statement that the tenants had no occupancy right were or were not 
executed by the ryots without a knowledge of the contents of the docu- 
ments. The. plaintiff's witnesses stated that the ryots had,a talk over the 
terms of the Ahat and raised no objection to thems, The defendant’s wit- 
“nesses denied all knowledge on the part of the ryots of the terms. «What 
the Judge did in this case wag to use knowledge gained by him asa past” 
revenue officer that in 1896 there was no such scarcity of land for cultiva- 
tion as to induce ryots to sign any Ahad that they might be’ required to 
execute. The High Court held that the fact óf which he had such know- 
ledge was merely a fact of economical history and that he had not acted 
illegally'in relying upon it. Sundara Ayyar J. says that a Judge is not 
entitled to rely on specific facts not proved by the evidetice in the case 
but known to him personally. Buthe may usg his general knowledges 
d experience in determining the credibility of evidence adduced before 
“and applying itto, the decision of the specific facts in dispute 
the case. Sadagiva Ayyar J. in a very instructive judgment 
observes» “I do not ,of course wish to restere the days of Meriada 
Raman or Haroun-al-Raschid but a Judge must be allowed to use 
even his knowledge of concrete private faets, provided he mentions 
his kttowtedge to the parties and they do not object to his deciding the 
casg and he must be allowed of course to use his knowledge 6f genergl or° 
public facts, historical, scientific, political and otherwise in coming to his . 
conclusions.” Sadasiva, Ayyar J.is inclined’ to think that ,“‘ the only ° 
restriction which can be imposed upon the Judge is that Ife should not 
ji y E E . 
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import knowledge obtained by mere rumour or hearsay of concrete Facts ® 
‘connected with that particular case beforé him for arriving at a conclusion, 
„It is surely anomalous and even startling to hold that he cannot be -re- 
lied on to use impartially the facts directly seen and heard by himself.”’ 
These Observations are not likely to give unbounded lgtitude to over- 
zealous Magistrates and Judges who would not shrink back to impost 
their personal knowledge in very many cases because Sundara Ayyar J. 
in his fudgment “concludes that the only practical rule which can be laid, 
down in these cases is that if a Judge knows of hig own knowledge as an 
individual observer of a past relevant concrete private incident and that 
fact cannot be subjected to ocular proof at the time of trial and if the 
truth of such incident is contested between °the parties, he should 
mention his private’ knowledge of such incident to the parties and he 
should refusé to be the Judge in that case, unless both the parties after 
he so mentions to them his said personal knowledge of that particular 
incident, state that they have no objection to his continuing as Judge. 
The old practice in England that the Judge was competent to give 
evidence in the witness-box and to subject himself to cross-examination 
and then to decide the case has been discountenanced in modern times and 
Sadasiva Ayyar J. is strongly of opinion that it should not-be followed. 





FLETCHER J. decides an important ‘point of practice in Maheshpur 
Coal Co. v. Jatindga Nath Gupta (40 Cal. 386). A firm of attorneys re- 
° fused to proceed further in the conduct of a suit unless their clients paid 
them as promised a certain sum on acgount Of costs incurred, Fletcher J. 
- decides that by so doing-the attorneys discharged themselves, and the 
client8 were entitled to an erder for change of attorney without first pay. 
‘ing the costs already incurred to the attorneys on the record. The mere 
fact that after the attorneys’ refusal the clients instructed them. to brief 
counsel to apply for an adjournment of the suit, which- instructions the 
. attorneys declined to accept, does not amount to a refusal on the clients’ 
part to récognise the discharge of the attorneys, 










In R. v. Chandler [1913] 1 K. B,125 an ingenious defence was 
forwagd on behalf of the accused. Chandler conceived the idea df steafing 
from thé shop ofa lady pawnbrolfer in Birmingham. He made acquaint- 
ance of the business manager of the pawnbroker and suggested to him a 
plan by which he would be enabled to commit theft. at the shop ef the 

. pawnbrokes. Unfortunately for Chandler the manager was honest and 
though he pretended to agree to the proposed scheme he informed his 
- entployer andthe police of it ;°and thence forward he acted under the 
instructiqns-of tlfe police-jh the matter. The manager supplied Chandler 
with the keys of the ‘shop, and the ‘latter took, impressions af the eys in 
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@ wax (= which he made duplicate keys. It was arranged that Chandler 
was {to commit theft ona particular date at a particular time. He 
unlocked a padlock which secured the outer door with one of the duplicate 
keys and entered the shop. Naturally he walked into the arms of the 
police. It was urged on his behalf that as the keys had been lent to him 
with the knowlefige of the owner, and that as the time of entry had also 
been atranged with his cognisance, there had been no breaking and enter- 
ing of the shop. The ‘Court said that the keys were only supplied to 
Chandler in order that he might be detected in the commissioneof the 
offence, and that as thé owner did not assent to the breaking and entéripg 
of her pees by him at the purpose of stealing he was guilty. 





Ip Rodrichs v. Sorra of State for India (40 Cal. 308) the plaintiff 
filed a suít against the Secretary of State for India in the Calcutta High 
Court for malicious prosecution. The plaintiff while employed as a 
permanent way inspector on the Eastern Bengal State Railway was 
prosecuted for criminal breach of trust by the defendant but was acquitted. 
The plaintiff conceded that the cause of action arose entirely outside the 
ordinary original jurisdiction of the High Court. The defendant contended 
that the High Court had no jurisdiction to entertain the suit. The only 
question therefore was whether the Secretary of State for India in Council 
could be said to be a person who dwelt or carried gn business or personally 
worked for gain within Calcutta, which at the tinte of the institution of 


the suit was the capital of India. Chaudhri J. decided, following "Doya ¥ 


Narain. Tewary v. The Secretary of State@), that the Court had no’ juris- 
diction to hear the suit though he himself was of contrary opinion. Qn appeal 
the decision was confirmed by Jenkins C. J..on the gtound that” Doya 
Narain’s case was for a long time accepted as governing authority and it 
should not be. lightly disregarded. A suit,. therefore, brought against the 
Secretary of State is not one against any person or any reat body corporate, 
but is one brought against a nominal defendant, such nominal defendant 
eing, put upon the record merely to enable the pfaintiff to obtain satisfac- 
of his claim out of the Indian Exchequer. The words “ The Secretary 
ate for India in Council’ indicate the mode in which the Government 
dia may sue or be sued. It is, ‘therefore, held,that the words “garry 
on business and personafly work for gain” in clause 12 of the’ Letters 
Patent do not refer to an institution like the Gqvernment of India. The 
carrying an of the business of the “Government cannot be considered to be 
carrying on of business within the meaning of this clause. e 

Chaudhri J. thinks’ that the Secretary of State for India in Counci i is 
more than a “ mere name ;” he is for theepurposes of suits to be treated’as 

“ person” and represents the Government. fe i isa “body corporate” 

` (1) (g886 ) T. L. R? 14 Cal, 256, 
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in such suits in virtue of s. 65 of 21 and 22 Vic. c. 106. Ifheis a per e 
name” it is quite clear that a name can never he said to “dwell” fany- 
whergor “ carry on business.” Buta mere nanfe” can do nothing;, it_ 
cannot swe or be sued. It is difficult to say that the Secretary of State for 
India in council who is a‘ legal person’ in such suits does not “ dwell” in 
its own capital and that a Government engaged in trades, though it may 
be for pytposes of the State, does not “ carry on, business.” Chaudhri J. is 
of opinion that the Secretary of State for India in Council, namely the 
Goverment, dwells at its capital and carries on business there, and under 


the particular circumstances of the case the Secretary: of State for India 
was amenable to the jurisdiction of the High Court. 





RECENTLY a New York senator enlivened his Legislatire by 
introducing a bill which provides for a medical examination of both 
parties toa marriage contract before the issuance of a license. The 
procuring of a license by fraud, the issuance by a doctor of a false certifi- 
cate, and the solemnization of marriages by a person knowing that pro- 
visions of the bill have not been complied with, are made misdemeanours, 
punishdble by a fine or imprisonment or both: It is urged by the 
supporters of the bill that the time has come, not only for the public 
conscience to assert itself ' against laws of marriage, but for the State and 
its law-making powers to intervene, and by timely restriction and the 

strictest surveillance and custody of a purer parenthood, start the nation 
° upon an era of rational eugenics, namely upon a practical course of self 
preservation by the purification of the ° individual. , This movement 
declages-that it is quite worth while to produce a better man, and this is _ 
to be “done by making him an animal of a finer breed. Wonders have been 
accomplished with pigs and cattle, and the same methods, it is argued, will 
produce a race of saints and heroes. The boldness of the programme is 
equaued only by the naive faith, which has a certain charm. Gradually 
two classes are forming themselves, instead of informing themselves, about 
this expanding subject—those who scoff and scout, and those who ra 
and shout. The dream ofa perfect race in a perfect world is both G 
and Hebrew. It has furnished material for philésophy, beauty for p 


and aoble visions for the prophets of the race. e. 6 
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° gerTING ASIDE EX PARTE DECREES. 


T HE recent decision of the Madras High Court, on this subject, 

reported in page 165 of Madras Weekly Notes (1913) appear rather 
curious, and renders it necessary to determine the extent of its accuracy. 
Their Lordships are of opinion there, that ex parte decrees could be set 
aside by,Courts, on an application by the defendant, only when wither of 
the two conditions, laid down in rule 13 of Order Ix of the Civit Pro- 
Gedure Code, is proved to exist, and in no other cases whatsoever. dn 
effect, the conclusion afrived at by the Judges is-that Rule 13 of Ofder 
Ix embodies exhaustively the therciful provision for the defaulting 
defendant; and they cénsider that the section does hot permit of any 
-discretfonary power remaining in Courts to afford relief in cases not 
strictly within the fold of the above rule. Let us examine whether such 
a view can be supported either by the reasons on which their Lordships 
rely, or even otherwise. 

2. A provision for setting aside ex parte decrees exists in the law of 
every country, and the practical importance of it is considerable. Any 
adjudication, arrived at without a thorough and impartial inquiry into 
both sides of the dispute, looks apparently unjust and unacceptable ; 
and when such adjudication, has been impossible on account of the 
non-appearance of the defendant, human reason demands that the matter 
ought to be reopened at the request of the defendant. But a privilege, so 
indulgently granted, cannot but be hedged within reasonable limits for 
obvious reasons. On the one hand, the respect due to the Court and the 
preciousness of its time ought to be always safeguarded, and, on the other, 
the interest of justice not allowed to suffer. It would bé ridiculing and 
harassing the form to allow a defendant, who stays wantonly outside the 
Court-door till a decree is passed, to rush into Court soon after and reopen 
his case. Where the defendant is ignorant of the suit altofether by reason 
of non-service of summons, or his non-appearance is inevitable, the indulge e 
sce is certainly fully deserved. But doubts and difficulties, atise only 
paling with intermediate cases. Within what limits, andin what man- 
is relief to be affordéd then ? ae 
e3. Tlfe Indian law of Procedure is mainly culled from English daw, 
with modifications requifed by special tonditions of the country. The 
English law may; therefore, be usefully’ referred to in this connection. ` 
Cases whete judgment in default of‘appearance is entered are of two kinds, 
first, those in which the relief is optional with the Court in view ofthe ° 
special circumstances of the case, and, secondly, those where the defendant 
has a right to have the decree set aside °and the dispute “re-opened for 
trial. In Order x11 of the Rules of the Suprem§-Court which *deals with 
default df appearance to the fight, rule fo provides that “ when judgment 
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is entered pursuant to any of the preceding rules of this order, it sMgll bee 
lawful for the Court to set aside or vary the judgment upon such terfns as 
may pe just”. And again, Rule 33 of Order xxxvad which deals with non- 
appearance at trial, says, ‘“ Any verdict or judgment obtained when one 
party does not appear at the trial may be set aside by the Court on Such 
terms as may seem fitet cetera.” These Rulesare pretty general, indeed, 
but it is quite clear that they are so framed witha view to allow wide 
discretion to Judges. Let us therefore turn to* decided cases for a mo- 
ment. , If default of appearance has been due to non-service of the writ 
or other sufficient reasons the judgment will*be set aside, apart 
from any other consideration as to the soundness of the merits of 
the defence: Anlaby v. Pretorius) “alse Hughes v. Justin). 
These are the cases in which the Courts are bound, asa matter of right, 
to set aside the decree. When default of appearance is due to reasons, 
other than non-service of the writ, or “ sufficient” reasons, English 
Courts, with a view to promote even handed justice, have always used a 
discretion in the matter by inquiring into the merits of the defence 
and putting the defendant upon terms. In these cases the defendant 
must show, as a rule, by affidavit that he has a sound defence to the action 
on the merits, and will be always put on terms: Farden v. Richter (8); 
Wright v. Mills(4). The terms generally imposed are payment of costs, 
or plaintiff’s élaim, or giving security therefor, or delivery of the defence 
within a fixed time and so forth, Such a state ofthe law alone seems 
reasonable and conducive to the interests of justice. 

4. ` Now it remains to be inquired whetlfer there are any special rea- 
sons for,pursuing a different policy in India and, if, whether there be or 
not, the Indian tegislature has, in fact, deviated from the English law. 
It may be said without hesitation that, the level of ignorance in re- 
gard to litigation of Indian people being compared with that of the 
English, the enly change required, if at all, must be by way 
of making the English law more elastic and flexible in India. 
It will “always be cOnsidered that, ifrightly or wrongly the legi 
lature has made the law in India stricter and more rigorous, the C 
cannot help the matter and the legislature atone is the proper bo 
be moved for a remedy, But unless ‘the Code clearly stands in thew 
either By its explicit terms, or impliedly, the Gourts will þe not merely 


; justified but even be boynd to adopt in India, the practice ene to 


English law in this matter. - 8 

Rule «3 of Order 1x and Rule 19 of Order XI of the Gade of Civil 
Procedure, corresponding to sections 108 and 558 of the Code of1882, 
ptescribe the law for us, In a most lucid and exhaustive judgment, from 





G) (188%) 20 Q.B? D. 764, < (3) (1889) 28 Q. B. D. 124, 
(2) [1894] 1 Q. B. 667. * ° (4) (2889) 60 L, T, 887. a 
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“whiclf it is impossible to pick out and quote, Mr. Justice Bhashyam Iyengar 
says, in regard to this sybject, “ the distinction is that when appearance 
was prevented by a sufficient cause the Court has no discretion in the 
matter under the Code and must restore the case to the file whatever 
may prima facie be the merits of the suit or the defence thereto ; whereas 
ineothér cases, when there may be other just and reasonable eause for 
restoring% case to file, the merits of the applicant’s case will*ferm a 
very important element in the exercise by the Court of its judicial discre- 
tion”: Somayya v. Subbammat). In other words in the opiniort of 
that great Judge, the Indian law is exactly on a par with the English 
law. In so concluding, hiş Lordship did not over-ride the explicit words 
of the Code, or disregard the accepted canons of interpretation, in his 
eagerness to take his hold on equity and English law alone. The judg- ° 
ment mainly rests on the familiar distinction, in statutes, between 
“shall” and“ may”, calculated to vest obligatory and discretionary 
powers in Courts, and on the equitable results flowing from a contrary 
conclusion. To use his Lordship’s language, the construction contended for 
in page 165 of Madras Weekly Notes (1913) “ is not only not warranted _ 
by. the grammatical interpretation of the section but is also one which 
would unduly hamper the judicial discretion of Courts in restoring to file 
for just and sufficient reasons, cases decided ex paste.” It may be urged 
that a negative is implied in the section and that the legislature might 
have expressly added a clause, if the English°law was intended to ° 
be imported here. As quoted ein the case of Somayya v, Subbamma(2) 
in order to imply such a negative, “ such implication must be a necessary 
and reasonable one. It certainly is neither in the casef this section. 
With equal force of logic it may be replied, that the legislature, had it 
intended the narrower constructions, might have more easily added at the 
end of the section, “ and in no other cases,” to remove alle possibility of 
doubt. Lastly it may be asked what practical difficulties arise out of such 

a rigorous interpretation. There will be no proper’remedy in in8tances, 

ù as non-appearance for just but not “ sufficient” reasons, technical in- 
ity of the pleader’s appearance, the neglect or fraud of Vakil, next 
ds or guardians ad litem, in spite’of there being no blame or defgult 

n the part of the suitor. As Mr. Justice Baashyam Iyengar puts it, “sucha 

construction would lead to most startling results and serious consequences,” - 

There is one other argument also ine support of the ‘view that the Indian 

legislature Has in fact adopted the English law on the subject. Rule 19 of - 

Order, xi of the Code of Civil Procedure contains the word “shall” in plate 

of “may,” found in section 558 of the old Cade. Thisamendment is intended 

to remove the defect in the old Codt, wherein the distinctjout ketween 

. Obligatory and discretionary powers in restoritlg ‘appeals was not so 


(1) (1909) I. L. Re26 Mad. $99, 603, _ (2) (1908) É L, E. 26 Mad, 599, 6o}. ° 







6 e 
e t > 
e 


. 
e 


76 THE BOMBAY LAW REPORTER. [Vv@n. Xv. 


clear; and it seems the legislature has advisedly inserted * shall” in® 
order, to distinguish obligatory from discretionary powers, in régard 
to appeals also, and thus bring appeals and. suits on the same footing. 
This view is suggested by Mr. Justice Sundraiyer in a case reported in page 
332, Madras Weekly Notes (1912), at page 339) where his Lordship 
says, “The legislature has made certain changes in the provisions rtlating 
to dismtssal and restoration, and these changes in my opinions give the 
Court wider discretion than it possessed” and points out that it might be due. 
to the considerations urged by Mr. Justice Bhashyam Iyengar in favour of a 
largér measure of discretion in such cases. The view expressed"in Somayya 
v. Subbamma() has been adopted in,the'casg in Gopala Row v. Maria 
Susaya Pillai) and again approved in page 332, Madras Weekly 
Notes (1912), which is a case of gross neglect on the part of the Vakil. 
It is true that the view laid down in Somayya’s case is disapproved by 
Mr. Justice Russell in a casein Esmail Ebrahim v. Haji Jan(3), But apart 
from the logical arguments against this view ‘of Mr. Justice Russell, it may 
be pointed out that it was a mere obiter dictum in regard to the 


_ discretionary powers of the Court. Now turning to the decision under 


discussion, we find two more arguments whick yet remain to .be 
answered. First, Mr. Justice Sankara Nair points out that in all cases 
not falling within Rule 13 of Order 1x; the proper remedy is by way 
of regular appéal froni the suit or by review. How far can these 
two ‘remedies answer the difficulties? It may not always happen that 
the circumstances, under which the ex paste decree came to be passed 


7 come directly and entirely within’ the scope of the section for obtain- 


ing ‘a review. As for a, regular appeal, the difficulties are greater, and 
the remedy seems doubtful. It is a question upon which the several High 
Courts are in conflict with each other, whether in an appeal the Court has 
authority to remand the case for retrial barely on the ground of the defend- 
ant not having had an opportunity of being heard. The Madras High 


Court has of course answered the question-affirmatively in the Full Bench 


case of Krishna Ayyar v. Kuppan Ayyangar (4), but in Jonardan Dobe 
Ramdahone Singh), the opinion is most. forcibly expressed i 
contrary, and it is observed, “Sach a remedy can be effica 
only in those cases, and their number must be “small, in whidh th 


. ex parte, decree is either. wrong in law on the face of the proceeding 


oris based upon evidence so weak that even though unrebutted it 
is insuffigient to sustain the decree.......... Upon the record; as it 
stands} the ex parte decree may be wholly unassailable....... The remedy 
im such a case cannot by way af appeal which must ordinarily proceed on 


(1) Ago’) I; Le R. 26 Mage599. *(4) (1906) I. li. R. 30 Mad. 54. 
(2) (2906) Ù L. R. 30 Ma@ 274, p (5) (1896) T. L, R, 23 Cal. 738, 7434 
(3) (1908) 10 Bom, L, R. 904. 8 À s 
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the ¥ecord as it stands.” Mr. J ustice Sankara Nair also strongly refers to 
the Injustice that would result to the plaintiff in the particular case(1913, 
Madras Weekly Notes, page 165), if the section should be liberally construed , 
Sueh rare difficulties may properly be ignored in the interests of substan- 
tial justice ; but«fit is equitable to protect against such, the principle 
laid down in Somayya v. Subbamma(1) most amply provides forit. That 
will exattly be the case,*wherein the Court’s discretion has to be carefully 
exercised, elther altogether unfavourably to the defendant, or by setting 
aside the decree, aftereenquiry into the nature of, the defence, and de- 
manding payment of, or proper security for, the plaintiffs claim or his 
costs. | ea 
It therefore appears that the decision in page 155 of Madras Weekly | 

Notes (2913) is erroneous, considered from every point of view. And if 
that decision is not reconsidered, the only recourse, which, Courts eager 
to promote justice will inevitably resort to, will be to extend the meaning 
of the phrase “sufficient reasons” beyond its natural limits, and bring in, 


by a little stretch of meaning, every circumstance within “sufficiency,” so 
as to meet the ends of justice. 


V. RAMANUJACHARi. 
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RECENT ENGLISH CASES. 





ARBITRATION—Specific Question submitted to Arbitrator—Award— 
Error in Law—A pplication to set aside. If a specific question is Submitted 
to an arbitrator and he answers it, the fact that the answer involves an 
erroneous decision in point of law does not make the award bad on its 
face so as to permit of its being set aside. In re King and Duveen{ 1913] 
2K. B. 32. 


CRIMINAL Law—Shooting with intent to resist laa 


vful appréhension— 
Defence of accident-Misdirection. The prisoner was indicated for shooting 


with intent to resist hig lawful apprehension. The defence was that the 
risoner’s gun went off accidently." In this summing up, the Judge diected 
thè Jury that a man must be taken to igtend the’natural consequences of 
his acts, and that it was for the prisoner, and not for the prosecution, to ` 
satisfy them that the gun went off accidently. The prisoner was convicted. 
Held, that the conviction must be quashed as the Judge’s direction might 
haye been understood by the Jury as laying down a proposition of law | 
whith was not correct, namely, that a person must be taken to intend’the ° 
consequences, not only of his intentional, butaalso of his 










accilental, acts, 
Rex v. William Davies (29 T. L. R. 350). °°. i 
ir ie S 
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HomicipE-—Murder or Manslaughier—Provocation by Words— 
Parties engaged to be married—Confession by Waman of Immorality. 
Although a confession of adultery by a wife to her husband, who in coh- 
sequence Kills her, may be such provocation as will entitle the Jury ‘in 
their discretion to find a verdict of manslaughter instead of murder, a 
similar canfession of illicit intercourse by a woman who was not thé 
prisoner’$ wife but only engaged to be married to‘him cannot, if fe kills 
her, in consequence, justify such a verdict. The King v. Palmer (1913 
2 K. B. 29.) ? 


INFANT—Coniraci—Necessaries—Benefit—Consideration received— 
Executory Contract— Liability. A contract by an fhfant for necessafies and 
for his benefit is binding on him, and cannot be repudiated by him on the 
ground that it is partly executory. An infant entered into a contract to 
go on a tour as a professional billiard player, and this contract was held 
to be for necessaries and for his benefit. He acted on it to some extent 
and received some benefits under it. Part of the contract was execu- 
tory :—fZeld, that the contract was binding on him asa whole and that 
he could not repudiate any part of it. Roberts v. Gray (1912, 2 Ch. 520). 


INFANT —Property acquired by infant by fraudulent misrepresentation 
as to his age—DObligation to account—Necessayies. Where an infant has 
wrongfully sold property which he has acquired by a fraudulent misrepre- 

esentation as to his“ age, he must account for the proceeds to the person 
he has defrauded. Curios purchased by an infant held not to be necessa- 
ries. Stocks v. Wilson. ( 29 T. L. R.°352 ). 


MAaAINTENANCE—Charity—Champerty. Ifa person makes a bargain 
with another to assist him in bringing an action, upon the terms that he 
is to receive part of the proceeds, that bargain amounts in law to cham-. 
perty, although the person rendering the assistance would not have done 
so toa stranger or to any one other than a friend in needy circumstances. 
” Charity may be indiscre&t, but must not be mercenary. The plaintiff out 
of charity ‘lent a sum of £326- tos. to the defendant to enable him to bring 
an action, for malicious prosecution. The defendant agreed that if h 
succegded in the action he would repay this loan, and also pay 60 out 
of any damages he might recover’ The defendant, having succeeded in 
his action for malicious prosecution, repaid to the plaintiff, £272 but 
refused to repay the.balance of £54-1ose or to pay £60, wherewpon the 

-plaintiff $ sued him to recover these sums. Held, that the plaintif was 
Ț entitled to recover the £54-ros., but not the £60. Cole v. Bookex*(29 
” TeL. R. 295 )s s 


MASTER*AND SERVÅN T—Negligence of Servant—Scope of Peay: 
ment—Servant acting under unauthorized Order of General Mahager— 
+, Liability of, Master. , The defendants were the propristors.> of t&xi-cabs 
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whig they let out on hire. By an agreement with one of their customers 
one þf their cabs was appropriated to his exclusive use. A driver in their 
employment, by the order of their general manager, whose orders*it was 
the duty of the driver to obey, drove him in that cab upon his private busi- 
ness. The general manager had no authority to use the cab for that 
purpose, but the driver had no reason to suppose that his order was an 
impropey one. The plaintiff was injured by the negligence of the driver 
while driving the cab :—He/d, that the driver was acting within thé scope 
of his employment while so driving the cab, and that the defendants were 
liable for his negligence. Irwin v. Waterloo TaxisCab Company Limited 
- [rgr2] 2 K. B 588. C e A 
NEGLIGENCE—Damages, Action for—Negligent Driving of a Motor 
Car—Retention of Control by the Owner. Where the owner of a.vehicle, e 
being himself in possession and occupation of it, requests or allows 
another person to drive, this will not of itself exclude his right and duty 
of control; and therefore, in the absence of further proof that he has 
abandoned that right by contract or otherwise, the owner is liable as 
principal for damage caused-by the negligence of the person actually driv- 
ing. Samson v. Aitchison [1912] A. C. 844. : 
NEGLIGENCE—Schoolmaster—Duty of schoolmaster to boys. Per 
DARLING, J. The duty of the schoolmaster in relation to, his pupils ‘is 
that of a careful father. Shepherd v. Essex Cotngjy Council (29 T. L. R. 
303). ` e j z - 
———— Negligence, Action for—Proximate Cause of Damage— 
Malicious Act of Third Person—Reasonable Precautions—Over flow of 
Water from Lavatory in Upper Floor. To sustain an action for enegli- 
gence it must be shown that the negligence found by the Jury is the 
proximate cause of the damage. Where the proximate cause is the mali- 
cious act of a third person against which precautions would have been in- 
operative, the defendant is not liable in the absence ofa finding either 
that he instigated it or that he ought to have foreseen and «provided ° 
against it. In an action for damages to property located .on the second 
floor of a building leased to the defendant, through a continuous overflow 
of water from a lavatory basin on the top floor caused by the water tap 
having béen turned on full and the waste-pipe plugged, the Jury found 
that “this was the malicious act of some. person” :—Held, (1) that the e 
defendant was not responsible unless either Ite instigated the act or the 
Jury had*found that he ought reasonably to have prévented it; (2) that 
his having on his premises a‘proper and reasonable supply of waterewas" 
an Ordinary and proper user of his house, and that although he was boynd °, 
to exercise all reasonable care he was not: responsible for damage not due 
to his own default, whether caused by inevitabfe‘aecident- or tif wrong- 
ful acts¥of third persons. Bickards v. Lothian [1913] A. Ç. 263. 


e 
er) p3 2 3 . e p: 
z . 
E OTE : 


e e 


‘ - $ e O 


f e 
, \ 
@ e 
e e 
80 THE BOMBAY LAW REPORTER. [ VOL, xv. 
e 


PRINCIPAL AND AGENT—Authority—Liability of Principal for Peaud 
of Agent. A principal is liable for the fraud of his agent acting wiphin 
the scepe of his authority, whether the fraud is contmitted for the benefit 
of the principal or for the benefit of the agent. Barwick v. EnglishiJoint 
Stock Bank, (1867) L. R. 2 Ex. 259, is not an authority for the proposition 
that a principal is not liable for the fraud of his agent unless committed 
for the behefit of the principal, A widow, who owned two cottages and 
a sum 6f money secured on a mortgage, being dissatisfied with the income 
derived-therefrom, consulted a firm of solicitors and saw their managing 
clerk, who conducted the conveyancing business of the firm, without super- 
vision. Acting as the representative of the firm he induced her to give 
him instructions to sell the cottages and to call in the mortgage money 
e and for that purpose to give him her deeds (for which he gave a receipt in 
” the firm’s name); and also to sign two documents, which were neither 
read over nor explained to her, and which she believed she had to sign in 
order to effect the sale of the cottages. These documents were in fact a 
conveyance to him of the cottages and a transfer to him of the mortgage. 
.He then dishonestly disposed of the property for his own benefit :—He/d, 
that thé firm were responsible for the fraud committed by their represen- 
tative in the course of his employment. Lloyd v. Grace, Smith & Co. 
[r912] A. C. 716. ° 

FATAL AcciIDENT—Action for Damages—Death caused by Fire 


o burning down a [nch-upin which Deceased was confined—No proof of 


Negligent Act or Omission. A small rural township in British Columbia 
is not bound to have a watchman constantly on duty to guard against the 
risk gf fire in a wooden cell used for the custody of prisoners, in which 
there isno fire and matches are not allowed. McKenzie v. Chilliwack 
Corporation, ora A. C. 888. 


_GLEANINGS. 





COPYRIGHT IN NOVELS, 


Poo among the anomalies swept away by the codification of 

Gopyright law carried, oyt by the Copysight Act of 1911 was the 
absence of protection for novel dramatisation, while the rendering ofa 
drama in ‘novel form was Tegarded as an infringement, The Act extended 
- the old mganing of ‘copyright’ by defining it as ‘the sole right to pro- 
duce or reproduce the work or any substantial part thereof in any maferial 


‘form whatsoever’, and it expressly provided (sec. 1 (2) ) that these words’ 


should inckide the sole right (b) ‘in the case of.a dramatic work to‘con- | 


vert it into a tovel or other non- dearna yonk A and we es the fase of ra l 
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*,ovel or other non-dramatic work to convert it into a dramatic work.’ 
The wo converse rights of dramatic novelisation and novel dramatisation 
were thus for the first time secured to British authors,and the law was 
made not only logical in itself, but consistent also with the Codes of other 
countries in the International Copyright Union, which it was one of the 
main’ objects of the Act to strengthen and consolidate. Existing works 
were given the full benefjt of these extended rights, and the works of 
novelists acquired at once a value for dramatic purposes of which’ they 
had hitherto been largely deprived. The first case to be fought out 
under these beneficent provisions ( Corelli v. Gray) was decided by 
Mr. Justice Sargant who delivered a considered judgment awarding an 
injunctioh, account of prdfits and forfeiture of infringing copies to the 
plaintiff, the well-known authoress, whose work, ‘ Temporal Power,’ had 
been infringed by a dramatic sketch, ‘The People’s King,’ produced by 
the defendant. The defendant put forward two pleas, the first a legal 
‘one—want of originality in the plaintiff’s work—and the second one of 
fact, independent production of his own sketch; but these naturally over- 
lapped, and the alternative which really presented itself was one of mere 
chance coincidence on the one hand, and copying by the defendant on 
the other. There is naturally very little English authority on the question 
of coincidence in copyright as applied to such circumstanges, but in an 
American case twenty years ago ( Daly v. Palmey) Mr. Justice Blatch- 
ford laid down the appropriate rule, viz., that ‘it.is a pfracy if the appro- 
priated series of events when represented on the stage, although performed 
by new and different characters using different language, is recognised by 
the spectator through any of the senses to which the representation is 
addressed as conveying substantially the same impressions to, and excit- 
ing the same emotions in, the mind in the same sequence or order., 
Admitting for the sake of argument that there was nothing very striking 
or original in the plaintiff's novel, Mr. Justice Sargant still came to the 
conclusion, looking at the aggregate of the similarities between it-and the 
defendant’s sketch, that it was quite impossible they shotid be due to 
mere- chance coincidence, and accordingly that they must be due to a 

_ process of copying.or appropriation “by the defendant. The attempt to 

j Prove ‘independent creatjon’ at the expense of the authoress theréfore 


failed, and Miss Marie Corelli justly succeeded in vindicating thro@gh her. 


work the enlarged right of property which is givén to all novelists by the 
new Act.*Law Journal. i g 
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POET LAUREATES AND THE LAW. > 


O T a few lawyers, forsaking the study and practice of the law, Ihave 

gained a lasting fame in the realm of literature. To the late Mr. Alfred 
Austin belonged, however, the distinction of being the only Poet Laureate 
who has ever been a practising lawyer. Called to the Bar at the Inner 
Temple jn 1854, he was an earnest candidate for forensic honours ‘in the 
Londor Courtsand on the Northern Circuit until the competence he 
acquired on his father’s death enabled him to indulge his taste for litera- 
ture and travel. To what extent Alfred Austin’s reputation as a poet 
will strengthen the law’s associations with literature we need not stay to 
inquire. If other.persons are disposed, to treat, him asa lawyer among 
the poets, we at least may be permitted to regard | him as a poet, among 
the lawyers. Though he was the only practising lawyer whose brow has 
been adorned with the laurel wreath, he was not the only Poet Laureate 
who enjoyed a legal training. Thomas Shadwell, who is chiefly remem- 
bered because Dryden made him the subject of his most biting satire, was 
also a member of the Inner Temple. 


š The rest to some faint meaning make pretence, 
But Shadwell never deviates into sense. 


The sensitive lawyer may be pardoned a feeling of satisfaction that the 
poet whose immortality is likely to dependon these scornful lines was 
never actually called‘to the Bar. Nicholas Rowe, who succeeded Nahum 
Tate in the Laureateship, was equally: unfaithful to the Law. The legal 
training of Rowe, whose father was a Serjeant, is alluded to in character- 
istic fashion by Dr. Johnson in his ‘ ‘Lives of the Poets’: 

At sixteen he had, in his father’s opinion, made advances in learning sufficient to 
qualify him for the study of law, and was entered a student of the Middle Temple, 
where for some time he read statutes and reports with proficiency ‘proportionate to 
the force of his mind, which was already:such that he endeavoured to comprehend law, 
not as a series of precedents, or collection of positive precepts, but as a system of 
rational government and impartial justice. When he was nineteen he was, by the death 
of his father, left more to his own discretion, and probably from that time suffered: law 
practically to*give way to poetry. 

What the world gained in exchange for this high endeavour at legal 
study was the-production of ‘Tamerlane,’ in which Rowe extolled the , 
virtues of William ÙI., and .in which, according to Johnson, ‘ there is \ 
- some Tidiculous mention of the God of Love’—Jdid. . 
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= DURESS AND GAMING CONTRACTS. ‘ 


Rom judicis est ampliare justitiam (not jurisdictionem ), ‘said Lord 
Mansfield, and theetrue maxim of our laweis to amplify its* remedies 
without usurping jurisdiction and applying its rules so as to sgcure subs- . 
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tantia] justice. This is the office of the good Judge, and there is no one 
among our younger Judges who knows better than Mr. Justice Scrugton 
how’to fulfil it. In a reserved judgment delivered by him last wegk on a 
clainf brought by the proprietors of a French hotel on a cheque given by 
a young Oxford man in payment of a gambling debt several ‘points arose, 
on àll of which the learned Judge found in favour of the defendant (Societe 
des Hotels Reunis v. Hawker). First, it was said that the cheque, having 
been obtained by the manager of the hotel from a boy of 22 by a threat af 
criminal proceedings if ft was not given and a suggestion that nothing’ of 
the sort would take place if it was, could not be enforced in an English 
Court. Such a compromise is lawfal in France, but tle cheque was an 
English one, so that the agreement was to be performed in England, where 
compromisés of alleged crime are illegal, and on that ground, as well as 
that of duress, the action failed. But it could not succeed here for other 
reasons, The officials of the hotel knew that the money was borrowed 
for gambling at the local casino, and was, in substance, spent there for 
gambling. This would, as the authorities at present stand, not affect the 
note if the claim was for money lent ( Saxby v. Fulton E 909] ), But as 
the*action was on a security given for such money the transaction came 
within the provisions of the ,Gaming Acts, and was consequetly void 
(Moulis v. Owen [1907] ) Tite defendant had not pleaded the Gaming 
Acts, butin Mr. Justice Scrutton’s view if the Court isesatisfied that a 
transaction is illegal or unenforceable by statute, it must take the objec- 
tion itself, even though the partfes do not wish to raise it. Applying his 
special experience in the Commercial Court, the learned Judge held that 
what was long ago decided as to policies under the Marine ‘Insurance Acts 
(see Gedge v. Royal Exchange Insurance [1900] ) applied with at least 
equal force to common bets. Feeling bound to take notice judicially of the 
purpose for which the loans were made, the Judge allowed the pleadings 
to be amended accordingly ; and there, of course, was an end of thg case, 
No excuse was required for this salutary warning to hotel-keepers and 
others abroad as to the practice of the English Courts when dealing with 
securities given in such quéstionable circumstances. The judgment may, 
perhaps, also serve another good purpose here in oyr own Courts, where 
“there is sometimes an inclination to wink*at such transactions andeven 
to discourage litigants who venture to raise the defence of the Gaming 
Acts.—Jbids, aoe : 


MILITANCY AND TERANY LIABILITY. 


[NTERESTIN G and° important points of l&w will certainly arise 

out f the judgment. gatered for the plaintiffs in Robinson 

& Cleave? ve Lawrence, in respect of the conspitacy which led to the 
6 . x 
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breaking of the plaintiffs’ windows on March 1 of last year. Amon the 
defepdants was a lady who was sued as representing the Women’s*Social 
and Political Union, an unregistered association which, through its leaders 
and officials, admittedly promoted the window-breaking cathpaign. 
Formerly it would, no doubt, have been impossible in an action for cons. 
piracy to sue either the body of members of such an association, or to sue 
the aagociation with the object of reaching its funds; but thete is high 
authority for saying that the obstacles were to be found not'in any princi- 
ples of substantive law, but in the procedure of the common law Courts, 
which, until the introduction of recent reforms, did not allow of actions 
against a single defendant or a small.numbéer of defendants as representing 
an association or class, The trade union, cases are, of course, not,decisive 
on the question of the W. S. P. U.’s liability ; for a registered trade 
union, though not a corporation, is under the Trade Union Acts 
a legal entity. But in the Taff Vale case there are dicta which 
clearly lay down the rule that if a body of persons, forming an association, 
act in concert for the purpose of committing a wrong, the association can 
be sued by means ofa representative action against persons who fairly 
and properly represent it; and that ifthe trustees in whom the funds of 
the association are legally vested are added as parties an order can be 
made for thé payment out of the funds of all damages and costs recovered 
in the action. Whether these weighty dicta ought to be applied will be 
the question for corfsideration on the appeal which isto be brought ‘ 
against Mr. Justice Darling’s decision. As it stands, the decision secures 
a powerful and welcome instrument for the suppression of all class move- 
ments which proceed on Jines of open defiance of the law.—Jdid. 


THE MEANING OF ‘CIVIL COMMOTION.’ 


N another case which also arose out of the Suffragists’ exploits on March 
rp 1912 (London.& Manchester Plate Glass Insurance Co. v. Heath), 
the appeal of the plaintiffs against Mr. Justice Bucknill’s decision that 
there was no case to go to the Jury was dismissed. The action wason q 
a policy of insurance against damage ‘causéd directly by or arising 
from civil commotion,’ and the damage which gave rise to the clatm was’ 
committed by women who, acting no doubt in the execution of a pre 
arranged plan, though ‘separately, broke a number of shop-windows in the | 
West End, but did not use force for any other purpose, and when arrested 
“Saade no attempt to resist or escape. The learned Judge acted on Lord ' 
. Mansfield’s , definition of ‘ civil commotion ’ in an old case on a fire policy 
(Langadgle v. Mason (1780])—viz., «an insurrection of the people for the 
syyrposes Of generat mischief, though'not amounting to a rebellion.’ In the . 
Court of appeal, Lord Justice Vaughan Walliams also accepted this defini. 
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e tion, and considered that in insurance law the words ‘ civil commotion ’ 
havg acquired a fixed meaning which did not cover the acts of the Suffra- 
gists, for such violence’ as they used fell short of an insurrection.” Lord 
Justide Buckley, without relying on Lord Mansfield’s ruling, cdme to the 
conclusion that there was no civil commotion because there was no evid- 
gnct ef tumult, or assemblage, or assault, or intention to commit violence. 
Commofion, according tp his view, connotes turbulence or tumylt and 
violence or intention to commit violence. There was certainly no tumult 
at the moment when the windows were broken, but in the ordinary use of 
language many people might say that resort to forcible means for the 
purpose of destroying property is violence, and when done with a political 


motive by a number of people acting in concert in a.limited area amounts 
to a civil commotion.—Z ġid. - 


REVIEWS. 


Bunyon’s Law of Fire Insurance. Sixth Edition. Edited by R. J. 
Quin, LL. B., I. C. D., of the Middle Temple and Lincofn’s Inn, 
Barrister-at-Law. LONDON : Charles and Edwin Layton, 56 Farring- 


don Street, E.C. 1913.. Demi 8vo. Pages Ixxxv, 424, and cxxyii. 
Price 30s. net. as je 3 eet 
FIRE Insurance seems to be of an Italian origi. Even the term. 
“policy of assurance” has been derived from the Italian term 
“ Politza D’ Assecurazione” a bond or obligation of assurance or security. 
In England the earliest policy so far traced is dated 1545, its bòdis in 
Italian, and the subscriptions in English. In point of time, however, 
marine insurance came first. Policies of marine insurance were originally 
contracts of indemnity : and were next policies of wager. Fire insurance 
was at a later day emancipated from marine insurance. “Che history of its 
early struggles, and of its subsequent growth as well as the laweand prac- ° 
tice baring on it are briefly told in the introductory chapter» The law 
governing every aspect of fire insurance is very ably stated in eleven 
chapters. They treat of the risk and the exceptions, the proposal and the 
_~pokicy, the disclosure of material facts, the premium, the loss and fts ad- 
justment, contributions between co-owners, insurances by limite owners. * 
The appendix reproduces fourteen statutes bearing on the subject. This 
work has,already been occupying’ the position of a Teading text-book on 
the law of fire insurance. In preparing the present edition, the leahed 
edifgr has utilised the later legislative enactments and decided cases. ° 
Much of the matter in the foregoing edition which had become superfluous 
or out of date has giver place to fresh literature ‘on the subject.” The pre- 
sent edition therefore is ngt only worthy of its predgcessors but has fo], 
5 2 . e i x d 
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lowed in their wake with religious faithfulness. Bunyon on Fire Insur- * 
ance seems to be the last word on the law of fire insurance. I 
The Law df Damages and Compensation. By F. O. ARNOLD, M.A., BCL., 
(CANTAB), of the Inner Temple and Northern Circuit, Barrister-at- 
law. LONDON: Butterworth & Co., Bell Yard, Temple Bar. INDIAN 
BRANCH : Butterworth & Co. (India), Ltd. 8-2 Hastings Strget, Cal- 
cutta. 1913. Roy. 8vo. Pages Ixxvi, 316 and 51. Price gos. 6d. net. 
° In ‘a majority of civil actions at trial the burning point of contest is 
the quantum of damages or compensation to be awatded. The methods of 
ascertaining the amount are far from’simple. The general principles 
governing the award of damages in contracts and*in torts are fully discuss- 
eed in the first two chapters of this work. Damages in relation fo real 
and personal property are then dealt with. The different forms of con- 
tracts giving rise to diverse claims to damages are, all considered in their 
manifold aspects. The question of damages arising in torts relating to 
` person and to property is very ably discussed. In the chapter headed 
‘statutory damages and compensation’ the learned author has touched upon 
claims arising under the Lands Clauses Acts, Lord Campbell’s Act, Employ- 
~ ers Liability Act, Workmen’s Compensation Act and Agricultural Holding 
Act. The whale law of damages and compensation as entering into a 
great variety of actions, tsdiscussed with a freshness and fulness that evoke 
admiration. The Yootnates call attention to pertinent provisions of 
the statute law. We have no hesitation in saying that this work is sure 
to be recognised as a leading text-book on the Law of Damages. 








A Handbook of “English Law Reports. By J. C. Fox, a Master of the 

Supreme Court, Chancery Division. London: - Butterworth & Co., 

Bell Yard, Temple Bar. Indian Branch: Butterworth & Co. (India), 

Ltd., 6 A Hastings Street, Calcutta. 1913. Roy. 8 vo. Pages viii and 

E 107- e Price Rs. 7-8-0. 

THE purpose of this book is to give a brief history of Law Reports 
in England from 1776 to 1865. The period anterior to 1776 and dating 
from the Year Books has been dealt with by an American publication 

_ knowh as Wallace on the Reporters. Since 1865, the Law Reportiñg in Bng- 
e land hagsettled down to the Law Reports published by the Incorporated 
Council of Law Reportirfg, the Law Journal Reports, fhe Law Times 
Reports and the Times Law Reports, all of which are extant ndw. The 
period between 1776 and 1865 was an era of law reporting. It was chiefly 
«e in the hands of various groups gf reporters attached to each of the law 
Courts. We have here a history of the House of Lords, Privy Council and 
Chancery*repérts. It+dwells not, only on the Reports, but also on the 
learned and emjngent Judges who graced the Bench and on the*humble 
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* reporters who toiled incessantly to pass on the learned judgments to the 
succeeding. generations. 
Chitil’s Annual Statutes, 1912-1913. By W. H. Aaas, M. A., LL. M., of 
the Inner Temple, Barrister-at-Law. LONDON: Sweet and Maxwell, 
. ‘*Btd., 3 Chancery Lane, W. C. 1913. Roy. 8vo. Pages xiii, 433-583. 
Price 6s. Š i 
THouGH the legislative output of the year 2 & 3 Geo. V has been 
inconsiderable, yet the labours of Parliament were unusually prolonged. 
Out of 31 public general statutes, 19 have been selected as Statutes of 
practical utility. The Coal Mines (Minimum Wage) Act owes its origin to 
the great strike which occurred in March 1912: similarly, the railway 
strike of August 1911 gave birth to the Railway and Canal Traffic Act, 
1913. The Trade Union Act 1913, which was /passed in consequence of 
the decision in Amalgamated Society of Railway Servanis v. Osborne, 
[r910] A. C. 87, gives legislative sanction to the carrying out by trade 
unions with a definite portion of their funds propaganda having a directly 
political purpose. The White Slave Traffic is dealt with by the Criminal 
Law Amendment Act, which shows a recrudescence of the view that flog- 
ging acts as a deterrent to criminal offenders and can be usefully employed 
as a mode of punishment. ‘Fhe footnotes reveal discrimination and labour 
bestowed on their preparation. eae 





Trial of Madeleine Smith., Edited by A. DUNCAN SMITH, F. S. A. 
(Scot.) Advocate. CALCUTTA: Butterworth & Co. (India), Limited, 
6A Hastings Street. LONDON: Butterworth & Co., Linrited, Bell 
Yard, Temple Bar, W. C. 1913. Defni 8 vo. "Pages xi and 371. 
Price 6 s. or Rs. 4-8-0. 


Tue trial of Madeleine Smith in 1857 was an event of great notoriety 
‘in Scotland. The accused, an engaging and accomplished girl of one-and- 
twenty, was arraigned on the charge of causing-the death of L’Angelier® 
by arsenic. Madeleine’s father was an architect and a ‘gentleman of 
‘good social standing ip Glassgow. She grew attached to L’Angelier, a 
clerk in the warehouse of Huggins & Co. of Glassgow. Their association 
+° was from the first of a clandestine nature: an when it came fo the 
knowledge of the girl’s parents, they did their best to put an end to it, » 
on account of the disparity in the social ‘position of the parties. Their 
efforts were successful only for a time, the old engagement was revived 
with re-doubled strength , and as Madeleine could not meet her lover “she 
indicted a series of letters to him breathing the deepest affection and*. 
giving expression to eager longings for the happiness of wedded life. At 
last, however, her ardour for the young man began ‘to wane? anĝ she trans- 
ferred per feelings to’ one Minnoch, a merchant of good position. She 
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then made endeavours to break off with L’Angelier and obtain possession ° 
of the letters she had writen to him in the fervour of her former paggion. 
The young man felt resentment at her estrangement and threatened her* 
with the exposure and humiliation by showing her letters to her fathe¢: nd 
to Minnoch. There were clandestine meetings between the two $n the 
roth and the 23rd February 1857: on both of which occasions L’Amgêlięgr. 
returned thome indisposed. He again took il] on the 22nd e March, 
when Hte’returned late at home at night, and before he could speak to 
any body, or explain his movements on the previoys evening he fell into 
a log sleep, which was soon diognised by the doctor as death. Circum- 
stances directed the finger of suspiciofi to Madeleine. She was arrested 
and placed on trial? For nine long days lier life Hung in the balante. The 
chances of her condémnation and acquittal were very evenly balanced. 
“She preserved althrough a perfect composure and a marvellous degree 
of self-possession. Her engaging manners and attractive ways secured 
to her kindness and attention at the hands of the officials; and the 
wonderful non-chalance displayed by her as she entered the dock drew 
the remark that "her step was as buoyant and her eyes as bright as if 
she weré entering a box at the opera.” The trial ended in her acquittal, 
a result which was brought about by a propitious combination of circum- 
stances that came to her rescue at the narrawest and most critical point 
of the case—tlie failure to,prove those fateful’ meetings alleged to have 
taken place between her and her erstwhile lover. The Court assoilzied 
“the panel simpliciter, and dismissed her from the bar. 





Legal Tevities and Brevities. By CHOLMONDELEY HARRISON, M. A., _ 
LL.B., of Jestts College, Cambridge. CAMBRIDGE : W. Heffer and Sons, 

Ltd., 4 Petty Cury. 1913. Demi. 8vo. Pages xiii. and gr. Price 3s. 6d. 

Tris is not, as the title indicates, a serious attempt to set the leading 

cases to verse. Every liberty has been taken with diction, prosody, 

e thyme and grammar, in the hope that the very uncouthness of the lines 

“may hefp tq impress fhem on the memory of the student.” How far 

the book will serve this purpose has to be seen; but one would have 

greatly welcomed a systzmatic handling of the lea@ing cases. The case of 


Sharp v. Powell is rendeged thus :— . k 
. e 
° When a gee-gee took to skating ° Then you heard the pundits howl— 
On remote and frozen grating, That’s the case of Sharp v, Powell. 
` The case of Glover v. L. % S, W..#., is dealt with in the following 
lines:— + ° . z 
Pig Coming home from Ascot Glover , Loft his glasses in the train, : 
Like an absent-minded lover, eWhen they turned him out again, 
e°*e, Sitch a consequence won't flow 
* From the porfer’s “Out you go.” e 
. ° . i j e v 
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The leading case of Dulieu v. White and Sons, is thus transformed :— 
White and Son,’ (Defendants’) man Held: that damage as a fact 
. Careless drove a pair-horse van, Was natural, without impact, 
eDlieu sitting in a pub, And if you, negligent, run down 
Mapaged by her worthy hub, A man who's got an egg shell crown, 
Suéfered such a mental shock, Tt is no answer that it take 
Babe was born without a knock, Less than it ought to make it break. 
° nS fs 





Lhe Solicitor’s Clerk. Patt I. By CHARLES JONES. Eighth Edition. 
Lonpon : Effingham Wilson, 54 Threadneedle Street. 191 3. Crowti 
8vo. Pages xi and 287. Price 2s, 6d. net. ` 
Tarsis a hand-book upon ‘the-ordinary practical work of a solicitor’s 

office with detailed instructions as to the procedure in°conveyancing mat- 
ters and the practice of the Courts. It is meant to acquaint one with the 
routine work of a solicitor’s clerk. Much of that work lies in the admi- 
nistrative offices of the law Courts, the procedure of which is described at 
length. It is a useful vade mecum in an attorney’s office. 





The Presidencytowns Insolvency Act (III of 1909). By C. KRISHNAN 
e Narr, Vakil, High Court, Madras. MADRAS: The Law Printing House, 
rı Mount Road. 1913. Demi 8vo. Pages liv and 773. Price Rs. 8-8-0. 
THE Presidency-towns Insolvency Act, enacted in 1969, marked a 
great advance on the Insolvent’s Debtor’s Act of 1848. The old Act had 
as its primary object the protection of debtors; the” provision it made for ° 
the discovery of the property of insolvyents was treated as of secondary 
importance, The Act of 1909 is based on the English Bankruptgy Acts 
of 1883 and 1890. While giving protection to honest debtors, it keeps in 
view that the estate is for the creditors and not for the debtors. It also 
recognises that one of the essential objects of an insolvency law is to 
foster a higher tone of commercial morality; and that the trading methods 
and conduct of a debtor are not merely matters between him and his cre 
ditors, but one for the community as a whole. This Act came info force 
on the Ist of January'Igto. Its English parentage has brought in its train 
the applicability of decisigns of English Law Courts under the Bankruptcy 
Acts., The annotator has carefully collected them in his notes which 
are commendably full. The Indian cases, ander the old Act, which have 
application under.the present Act, are duly noticed. The result is that 
we have an annotated edition of+the Insolvency Act, more full and 
exhaustive ‘than any other edition.of the Act. The appendix sets out in - 
full the Insolvency Rules framed by the High Courts of Calcutta, Madras 
and Bombay ; and by the Chief Court of Lewer Burma. It also reproduces 
the Provincial Insolvency Act and’the English Bankruptcy Acts pf 1883 
- and 1890. A noteworthy feature of this*book is the ‘comparative table 
| rs 
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which shows the correspondence of the provisions of the Presidency-towns 
Insolvency Act with those of the English Bankruptcy Acts of 1983 and 
1890, the Provincial Insolvency Act of 1907, the Indian Insolvenc r Act of 
1848, and other miscellaneous Acts. The book deserves to be brdught to 
the notice of the profession both on account of its form,and substfnce. 

e e 





The. Provincial Small Cause Courts Act. By MAULVI NAZIR AHMAD, 
B. A., LL. B., Judge, Court of Small Causes, Srinagar. LAHORE: 
`e The Law Publishing Press. 1913. Crowre 8vo. Pages xvi and 243. 
Price Rs, 2. f 
THE first Courts of Small Causes were'estgblished in India as early as 
1753 in the Presidency towns of Calcutta, Madras and Bombay by an Act 
of Parliament and were known as Courts of Request. The pecuniary 
limit of jurisdiction was fixed at 5 pagodas (Rs. 20), it was then enlarged 
to Rs. 80 in 1797; and a couple of years laterit was raised to Rs. 400. The 
Courts of Request were in 1850 replaced by Courts of Small Causes with 
a pecuniary jurisdiction extending to Rs. 500; which was raised in 1864 to 
Rs. 1o00. This state of affairs lasted till 1882, when the present Act XV of 
1882 was enacted. The Provincial Small Cause Courts were first establish. 
ed in 1860; and their pecuniary limit of jurisdiction was fixed at Rs. 500. 
The law rélating to, those Courts was consolidated in 1865 and again in 
1887. The objgct of the present publication is to show the law as it 
° is to-day, after trading it through all the legislative enactments on 
the subject. The earlier Acts are set oub in full. The provisions of the 
present Act are fully annotated. The book is altogether a very useful 
edition of the Act. 3 ie 





The Lawyer's Companion, Civil, Minor Acts. MApRaAs. The Law Printing 

House, r Mount Road. 1913. Roy. 8 vo. 

Iv is scarcely necessary at this date to call attention to the Lawyer’s 
Companion Series, lđunched into existence by the late Mr. T. V. Sanjiva 
Row nearly ten years ago. We have always thought that the chief value 
of the publication lies in its annotation on miner Acts of legislature. These 
age collected here and are twenty-seven in number. The pringipal of thosé 
Acts, are Provident Funds Act, Income Tax Act, Carriers Act, Partition. 
Act, Copy-right Act, and Epidemic Diseases Act. . 

- „The AlkbIndia Digest, Civil, 1811—1911. Vol. V. By T.V. SANJIVA 
Row, First Grade Pleader, Trichinopoly, with the help of PRAMANA- 
THA IYER, B. A., B. L., 4nd P. Harr Rao, First Grade Pleaders. 
Mångas: The Law Printing House, 1 Mount Road. 1913. Roy. 
8 vo. Pages vii and cols. r596. .. e ; 
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e THE titles covered by this volume range from Ice-Companies to Limi- 
tation, Of these, the more important are injunction, insolvency, interest, 
issues, \urisdiction, land acquisition, landlord and tenant, legal practitioners 
and “lithitation. The cases arranged underneath each title exhibit an 
amoún{of care in their compilation. This, the Jast compilation of the late 
Mr. Sagjiva Row, ‘has established itself as a very useful book of reference ; 
its ‘succeeding volumes only go to strengthen its claim to that reputation, 


Desai’s All-India Civil Ceniury Digest. Vols. VI and VII..By B. R. DEsAy, 
High Court Pleader. BARODA: The Vidya Vilas Printing Press, 
Leheripura Road. 191 3: Roy. 8 vo. Cols. 1806. Price Rs. 7 of each 

_ volume. ` 
THE sixth Volume comprises titles beginning from ‘Iddat’ and ending 
with “ Lights.” The seventh volume begins with ‘ Limitation’ and ends 
with ‘Maxims,’ The volumes are being brought out with rapidity. They 
exhibit a uniform amount of care in their preparation and this reflects 
great credit on the compiler. 








The Annual Digest of Indian Case-law, 1912. By S. SRINIVASA AIYAR, 

B. A., B. L., Vakil, Madras High Court. Mapras: Thompson & Co., 

33 Popham’s Broadway. J913. Roy. 8 vo. Pages 40, cols..776. 

WE feel it a pleasure to call attention of ourrtaders to this annual 
digest. The civil and criminal cases of the year 1912 arg separately» in- 
dexed; and they are taken from all series of reports published in this 
country during the year. The index of cases judicially noticed is a 
feature of this Digest. * 





Lhe Sind Criminal Digest, 1870-1911. By GOPALDAS MANGHASING, 
B. A., Pleader. HYDERABAD (Sind); The Premier Press. rgr2. 
Roy. 8 vo. Cols. 582. Price Rs. 7. 

Tuis isa digest of the criminal rulings of the Sindh Court from the 
year 1870 to 1911. As a compact and handy guide to those rulings, it will 
be greatly useful to the Bench and the Bar within the province of Sindh. 





, -The Indian Decisions ( Old Series ).. Vol. VIII. Published by T. A. 
VENKASAWMY Row and T. S. KRISHNASAWMY Row. MADRAS: 
The Law Printing House. 1913% Pages 841. Price-Rs, 10. 

THIs volume embodies cases reported in the Select Reports,*Vol. VJI 

( 184171848 ) and Sudder Dewanny Adawlut Reports, Vol. I. All these 

Reports are not easily accessible. The publishers are doing’ great service 

to the profession by placirtg within its easy waar old Teporte The 

i oe to T volume is exhaustive as s ustal, 


“ 3 ` ° ` e 


\ 


e . 
92 THE BOMBAY LAW REPORTER. . [ VOL. XV. 


The Indian Decisions (New Series). Vol. V. Allahabad. Published by B® 
A. VENKASAWMY Row and T. S. KRISHNASAWMY Row. MADRAS: 
» The Law Printing House, Mount Road. 1993. Roy. 8vo. Pagés Iolo. 
Price Rs. 7. k 
THE publication of this series was first undertaken without th permis- 
sion of the Government of India. As that Government chimed 
that the copyright in the Indian Law Reports belonged to the Crown 
its publication after the. fourth volume was stopped. _The Govern- 
ment, of India have now accorded to the publishers their license 
to use their copyright in the Indian Law Reports up to the year 
"r900 on certain terms and conditions and the publishers are now ina 
position to contifue the series up to that year; and they intend te complete 
it in as short.a tiine as possible. Each of the four volumes’ of this 
series including the one before us contain reprints of cases reported 
in both official and non-official reports, but now it is contemplated 
to reprint the cases in the Indian Law Reports only and to take up subse- 
quently the reprint of cases reported in non-official series, Thus from 
the sixth volume only cases reported in the Indian Law Reports will 
be reprinted. But as the first five volumes contain cases reported in 
official as well as non-official reports the publishers promise to give to 
subscribers free in five volumes the cases in the first nine volumes of the 
Allahabad Series reported in the first five voltimes of this series. In order to’ 
facilitate the citations of pages of the Indian Law Reports such pages are 
indicated by means of thick types in brackets. References showing how 
each case has dealt with the previous cages and has been affected by 
subsequent cases are noted. The printing and get up of this volume is as 
neat as the previous ones. 
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"+ NOTES. B 


Scott v. Scott, decided in May last (29 T. L. R. 520), will rank as 
one ofthe most notable decisions in the history of the English law. 
This was a suit for nullity of marriage brought by the wife. The Divorce 
Court made an order for hearing the suit in camera. It was so heard 
and a decree of nullity was granted. Subsequently the wife instructed 
her solicitor to obtain copies of the shorthand notes of all that took 
place at the hearing, and she sent those copies to some persons. A motion 
was thereupon brought by the husband to commit the wife and her solici- 
tor for-contempt of Court. Lhe Divorce Court decided that they were 
guilty of contempt, ‘but accepting their apology” cordemned them in, 
the costs ofthe motion. Against this decision the parties appealed. 
` The appeal was heard by tlre Full Court of Appeal consisting of the 
Master of the Rolls ( Sir H. Cozens Hardy) and five Lords « Justices 
( Sir Roland Vaughan Williams, Sir J.. Fletcher Moulton, Sir G. Farwell, 
Sir.H. Buckley, and Sir W. Kennedy). The majority of the Court of Appeal 
decided that the Divorce Court had jurisdiction to make the order 
to hear the case im camera; that the order to pay costs was a 
judgment in a criminal cause; and that as there was Ro error 
oflaw no appeal would lie. From this the appellants went to the 
House of Lords, The House of Lords reversed the decision of the 
Court of Appeal holding that it is not contempt of Court to disclose the 
details ofa nullity suit heard in camera. The importance of the deci- 
sion; however, lies in the fact that the Highest Tribunal of the land 
has once for all demolished the notion that Courts of Justtce have 
power to, hear cases in camera, In the Court of Appeal, Fletcher 
Moulton Lt J., differing from the opinion of the majority - of tlre 
Court along with Vatghan Williams L. J., had observed : “ The Courts 
are thè guardians of the liberty of the p&blic, and they must be doubly 
vigilant against all encroachments $n that liberty py the , Courte them- 
selves. . The Judges are not the tribunai to decide orf the proper limita- 
tions of } publia rights.,, Nothing would be more detrimental to the 
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‘administration of justice in the country than to intrust the Judges with * 
the power of cnveriog the proceedings before them with the mantle of 
inviolable secrecy.” : 

i But the judgment of Lord Shaw in the House of Lords “is 
highly remarkable not only for the most exhaustive “survey the 
whole law bearing on the subject but also for very ‘stfong expr§ssion 
of opinion against the , view adopted by the Court of Appeal. „It rises 
toa hetght of expression rarely to be seen in judicial pronouncements 
of the present day. In reference to the order of the Divorce Court to hear 
the suit in camera his Lordship observed: “I will ‘venture to enter., my 
respectful protest against the assumption of any general power by. the 
present English Cotrts of Law to adm{nister this branch of justice and to 

ty suits for declaration of nullity of marriage, or indeed to hold any 
Courts of justice, with closed doors.’’ 

As regard the order of the Divorce Court that what is done in came- 
va is not to be reported or published, he said: “I am of opinion that 
the Order to hear this case im camera was beyond the power of 
the Judge to pronounce. I am further of opinion that, even on 

» the asstimption that such an Order had been within his power, 
it was beyond his power to impose a suppression of all reports of 
what passed at the trial after the trial had come to an end. But in order 
to see the trué gravity of what has occurred, these two things must be 
, taken together. £0 taken, my Lords, they appear to me to constitute a 
* violation of that publicity i in the adininiatration of justice which is one of 
_ the surest guarantees of our liberties and an®attack upon the very founda - 

* ` tiong of. public and private security. .The Court of Appeal has by its 
majority declared a review of this judgment by it to be incompetent. -I 
therefore make no apology for treating the situation thus reached as most 
serious for the citizens of this country. 

“ Consider for a moment the position of the appellants... The Court 

. had passed judgment in private and the case was at an end. And now judg 
ment has,been passed upon the appellants in respect of disclosing what 
occurred in Court by exhibiting an-accurate transcript of what had actually 
transpired, and the appellants are enjoined to “perpetual silence. And 
agamst this, which is a declaration that the proceedings in an English Court 

» of justice shall remain for ever slfrouded in impefetrable secrecy, there is, 
it is said,’ no appeal. I candidly confess, my Lords, thatthe whole pro- 
ceeding shocks me.+ I admit the embarrassment produced to the learned 

~ Judge of First Instance and to the majority of the Court of Appeal by the 
ʻe state of the decisions, but those decisions, in my humble judgment, “were 
rather—for it ts in nearly all the? instances only so—expressions of opinion 
by the way, ehave signifigd not alone an encroathment upon and suppre- 
sion of private tight, but the gradtal invasian and Sea of con 
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? stitutional security, This result, which is declared by the Courts below to 


have been legitimately reached under a free Constitution, is exactly the 
samQ&result which woùld have been achieved under, and have accorded 
with the genius and practice of despotism. i 
“ What has happened is a usurpation—a usurpation which could not have 
been Allowed even as a prerogative of the Crown, and most certajnly must 
be denied to the J udges qf the land. To remit the maintenance of-constitu- 
tional right to the region of judicial discretion is to shift the foundations 
of freedom from the rack to the sand. 
“It is needless to quote authority on this topic from legal, phil. 
sophical, or historical writers. It moves Bentham over and over again. But 
among Historians the grave and enlightened verdict ef Hallam, in which 
he ranks the publicity of judicial proceedings even higher than the rights ° 
of Parliament as a guarantee of public security, is not likely to be forgotten. 
‘I myself should be very slow indeed to throw any doubt upon this 
topic. The right of the citizen and the working of the Constitution in the 
sense which I have described have upon the whole since the fall of the 
Stuart dynasty received from the judiciary—and they appear to me still to 
demand of it—a constant and most watchful respect. There is no greater 
danger of usurpation than that which proceeds little by little, under cover 
of the rules of procedure and, at the instance of J udges themselves. I must 
say frankly that I think these enchroachments have taken place by way 
of judicial procedure in such a way as, insensibly at first, but now culmi- ° 


` nating in this decision most sensibly, to impair the rights, safety, and 


freedom of the citizen and the open administration of the law. ” 

Further on Lord Shaw says that the decision of the Court was an 
exercise of judicial power vio lating the freedom of Mrs. Scott in the ex- 
ercise of those elementary and constitutional rights which she possessed. 
“ The order to hear the case in camera was not only a mistake but was 
beyond the Judge’s power; while, on the other hand, the extension 
of the restrictive operation of any tuling—that a ease should be ‘heard in 
camera—-to the actions of parties, witnesses, counsel, or solicitors’in a case 
after that case has come to an end seems to me to have really nothing to 
do with the administratién of justice. Justice has been done and its task 
is ended, dnd I know of ng warrant for sugh an exténsion beyond the time 
when that result has been achieved. It is no longer possible to -interfere 
with it, to impede it, to render its proceedings nugatory. To extend the 
powers of ù Judge to the point of restraining or forbidding a narative of - 
the proceedings whether by speech or by writing seems to me to be an 
unwatzantable stretch of judicial authority.” : 

In concluding he observes : “ I may be allowed to add that] should 
most deeply regret if the law were other than whit f have stated it to be. 
If the judgments (first, déclaritig that the cause should be heard in camera, 
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- and, secondly, finding Mrs. Scott guilty of contempt) were to stand, then 
an easy way would be open for Judges to remove their proceedings from 
the light and to silence for ever the voice of the critic and hide the now- 
ledge of the truth. Such an impairment of mght would be arn i ina 
free country, and I do not think it has any warrant in our law.¢ Mad 
this occurred in France, I suppose Frenchmen would have said t at the 
age of Louis Quartorze and the practice of letters de cachet had returned.” 
The rule as to hearing in open Court is subject according ° to Lord 
High Chancellor and Lord Shaw to three exceptions: (1) where hearing 
in open Court might defeat the ends of justice, e. g*, where the secrecy of 
of a process of manufacture or discovery is the essence of the cause of 
action; (2) suit affecting wards and (3) lunagy proceeding, in both of 
which the Court exercises parental and administrative jurisdiction. 





In England a Royal Commission has been enquiring into the causes 
of delay in the King’s Bench Division. One of the questions to be dealt 
with is the capacity of Judges. Witnesses were asked whether a limit 
‘of age should be fixed on attaining which Judges should retire from the 
Bench Lord Alverston, Lord Chief Justice, in his evidence said: “I should 
certainly not retire a Judge as long as he can do his work. I am quite 
satisfied that the best years of the Judges’ lives in my lifetime have 
been the last, ten years of their work. Yow want to learn to'be a Judge. 
It is astonishingly difficult : a man may be a’great lawyer and yet not a 

e great Judge, and à man may bea poor lawyer and yet be an excellent 
Judge. Judges are appointed much younger now than they used to be, 
but the great men I have known have done their best work between the 
ages.of 65 and 80, or certainly between 65 and 75.” Mr. Justice Phillmore 
was asked if he fhought a Judge should retire at the age of 65. “ I do not,” 
he replied. “I am more than 65 myself. ‘People’s vitality had increased 
enormously since his childhood. Judges often did good work at 70. One 
man was old ats. Another was not old at 75.” 

à The age limit of sigty fixed for the retirement of Judges of the Indian 
High Courts, though salutary one, has worked, and is likely to work,hard- 
ship in some cases. It has, for instance, worked greatest hardship in 
Madras, where a Judge whose mind was as cear as a bell, whose legal 
acuħen lent lustre to the Bench that he adorned, whose jutdiciale pro- 

e nouncements exhibited rare schofarship and masterly exposition of juridical 
principles, and whose physical fitness was beyond reproach had to doff the 
ermine and don the gown to resume practice at the bar. In the light of 
~ evidence Before the Royal Commission it would not be too much to expect 

se some elasticity infused into the wording and working of the sixty years’ 
rule in oe country. 


The King’ v. Aud [192 3|-4 : K. B. 3 555 decides that a penal statute, 
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anay have a retrospective effect so far as the question of punishment is 
concerned on a subsequent conviction. The accused in that case had been 
convięted three times, under the Vagrancy Act, 1898, as a'roguə and 
vagabgnd for living on the earnings of prostitutes. In rgr2 the,Criminal 
‘ Law Amendment Act was passed, s. 7, sub-s. 5, of which provide that a 
WOS with an offence under the Vagrancy Act may, instead of 
being proceeded against as a rogue and vagabond, be proceeded against on 
indictmerft, aud on conviction he is liable to imprisonment fora ferm of 
two years, ahd in the case of a second or subsequent conviction on an jn- 
dictment the Court may*in addition to imprisonment sentence the offerrder 
to whipping. It was argued on behalf of the accused that a line must bé 
drawn between convictions before and convictions after the Act. The Court 
said that the statute did not mean that the former conviction as well as 
` the second: or subsequent conviction must be on indictment; neither was 
it necessary that the previous conviction should have taken place since 
the Act of 1912. In reply to the contention that a retrospective effect must 
„not be given to a penal statute, the Court observed that one could hardly 
imagine the Legislature punishing a man for having done an act which at 
the time of its commission was a perfectly innocent act; but to prescribe 
puinshment for an old offender in case in the future he pers in his crime 
is quite another matter. ‘“ No man”, says Phillimore J., “has such a 
vested interest in his past crimes and their conseqyences as would entitle 
him to insist that in no future legislation shall any “regard be had to his 
previous history: pa 





MAHAJAR. : č 
( Shake 1532, Magh, Shuddha roih) ° 


pa" YERS on this side of India are as a rule wholly engrossed in their 
practice. There are very few amongst them who devote some of their 
time and energy to the study of legal topics which do not directly touch 
their professional work. Of late one or two gentlemen have taker up the 
study of ancient Smriti works and are trying to make them popular by 
translating them into English. But this too is being done more with a 
view to help the legal practitioner in arguing intricate questions of Hindu 
Law that cfop up in every day practice. One maf express a hope that 
: Some able lawyer may some day undertake the examination, 6f our 
Dharmashastras from a higher standpoint, and to show the real worth 
and excelldace of their principles by comparing them with the Budcipics 
underlying foreign systems of jurisprudence. 

There is another field of study equally interesting and useful which 
to this day is entirely neglected. No body has yet tried to exapaine what 
laws were, administered and i in what way, they wefe Administered “during 
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the period of Moghal and Maratha supremacy. The material for such study 
is vast and varied. Much of this material has been unearthed and a very 
small part of it has been published in scattered places in the Uae i pub- 
lished under the title of Marathyanchya Itihasachi Sadhane by tlle éxer- 
tions of the selfless and devoted student of Marathi language, i ee 
and history, Mr. V. K. Rajwade. The material that yet remai to be 
published is immense and it will really be a happy day when some able 
lawyer will undertake to examine this materidl and to work out his con- 
. cgptiqns as to the nature of the laws that were then administered and 
the mode in which they were administered.” At present we have 
‘very hazy notions about this matter and those too not of a very 
happy type. With a view to attract'the attention of able lawyers to this 
branch of study I give here a free translation of a Mahajar of Shake 
1532 anda few reflections of my own’ with regard to some of the points 
worth noticing which occur therein. This Mahajar is published in Volume 
XV ofthe Marathyanchya Itihasachi Sadhane, Shiv Kalin Patra-Vyawa- 
har, edited by Mr. V. K. Rajwade. The matter in dispute, as will appear 
from the Mahajar, was the Patilki Vatan of Masur, a village in the Karad 
Taluka of the Satara District. : 
Shri f ° 
Talik. 

Bow. to Shri Ganesh, Shri Saraswati., ` 
e Witness—Shri Siddheshwar, Shri Godavari. 


° To Bi Huzur Davalkhan Havaldar. 


‘Mahajar of Shake 1532,°Saumya Samyatsara 
TAE Magha Shuddhajroth, Monday. 
~ ON this day this Mahajar was made by Dharmadhikaris versed in 
Vyawahar, Hari Pathak, and Manik Pathak of Pratishtan (i. e., Paithan) 
near the Godavari river. Plaintiff (Sarat )N arsoji Jagadale Deshmukh of 
Masur and Patit ofthe same place Paragana Karad. Defendant (Amata ) 


e Bapaji bin Yakubji Musalman. Between these two there is a dispute 


about the Ratilki of Kasbe Masur. About this dispute there are one or 
„two awards made during the Adilshahi period,,a Farman of the Padshah* 

Jagadguru, a Farman of the t Hazarat Ali Padshah of Bijapur, a Farman of 
the Barid Padshah. With these papers there is a'letter from the Diwan- 
alla Malikinis. All these papérs enclosed in a packet were sent with 
Dawalbliai Mahaldar along with a letter from Diwanalla Malikinis to 


* Ibrahim Adilshaha, King of Bijapur, guru, He wasa renowned master of the 


= who reignefi from A, D, 1580 to 1626,was arb of singing and it is the Opinion of some 
e 


called Jagadguru, Hus original name was that this was the reason why he was called 
Shahajahan, i, e.,, master of the world,eand by that name. 

Perhaps this may be one ofthe reasons è ł This seams to be the name of Ali who 
why he Ws givénthe appetlation of J agad- reigned from A. D. 1557 to 1580. 
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e 
e ° 


NO. I 5] JOURNAL; 99 


Bawalkhan Havaldar to the following effect :—“ There is a dispute about 
the Patilki of Kasbe Masur. With respect to this dispute Bapaji Musalman 
has male an application that his case should be sent to a distant jMdce 
for dis osal, as the decision given by of the local Court was pre- 
possess din favour of the Jagadales. For this reason the decision given by 
personsfat a distant place will be acceptable to him and he consents to 
abide by if. Considering this we have sent both the parties fo your 
place. The decisions given by the Courts of justice in this part of the 
country; old documents, Farmans and Mahajars that were with the 
Jagadales—taking all thesé into consideration the matter ought to have, 
been decided here by us. But Bapaji ‘Musalman demanded that the matter 
should be decided by arbitrators ofa distant place. Pratishtan (i.e. Paithan) 
is a great place. Every day matters are being decided at your place. 
Justice is properly done. Therefore we have sent both the parties to you.” 

Letters to the above effect were brought by both the parties from 
Diwanalla Malikinis Mokasai to Khan Dawalkhan Havaldar. Upon thi, 
the said Dawalkhan Havaldar invited us and informed us “ There is a 
dispute from Kasba Masur, Pragane Karad, and the parties have brought 
letters from Bijapur, you should decide the matter according fo law 
(Dharma).”” Upon this we took both the parties to the ( gH We) and 
held.a Sabha and heard the pares, Plaintiff Narsoji bin Kumaji Jagadale 
stated as follows :— ° 

My grandfather Babaji was the Deshmukh; and Patil of Kasbe 
Masur. He had two sons—elder Vithoji and younger Kumaji. While 
they were acting as Vatandars it came to pass as follows :— 

There is a Pir Jalaluddin at the said Kasbe Masur. Musalmans regard 
this as their Pir (saint) while Hindus regard this as their Veer (Hero). To 
theright hand side Hindus place their offerings while to the left hand side 
Mahomedans place their offerings. Whatever offerings are placed on the 
tight side are collected by Hindus and spent by them in feeding Hindu 
guests and mendicants. Those offerings placed gn the left side are 
collected by Musalmans and spent in feeding Fakirs. This was the 
practice from times immemorial. The Musalmans of the place by winn- 
ing over Mujawats (worshippers of the Pir) to their side put a stop to 
this psacticé. Thereupon my grandfather authoritatively told the Mufa- 
wars to resume the old practice. The Mijawars resenting this witle the 
aid of three four nfen murdered my grandfather and uncle. , At that time 
my father Æymaji was young. My grandmother took ‘him away to her 
father’s house and there brought him up. She appointed a deputy for per? S 
forming, the duties of the Vatan. When my father came of age he took 
charge of his Vatan and avenged himself “by killing the three Mujawars ' 
who had killed my grand father and uncle. Therefpon Abdulhusain*issued 
a warrant pens. my father kut he did*not turn up. 
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® 
. Yakub the father of Bapaji Musalman was a prosperous Bagwan of 
Karad. He had money dealings at our village (i.e. Masur). He began 
to Narass his debtors by demanding money at an improper seasof.. My 
father thereupon ordered him to recover his dues at the proper gseason. 
Then there was a quarrel between him and my father. , Yakub’s {rento 
was given to one Neb of Karad. He enlisted the sympathy of this Neb 
in his favour and both of them kept a watch over my father. They made 
my father a captive and brought him to Karad and looted my father’s 
house. They charged my father with having killed the Mujawars. The 
-Deshmukhi and Patilki Vatan was kept under attachment, my father was- 
kept in confinement for three years. One Mahadji Patil of Charegaon went 
` to Karad and intergeded on behalf of my father. The Neb ‘Imposed a 
fine of 4500 Hons on my father. It was settled that out of this sum of 
4500 Hons a sum of 3000 (three thousand) should be paid and the 
Patilki should be released from attachment. When this settlement 
was effected security was taken from my father and he was allow- 
ed to return to- Masur with Yakub. My father ran away while 
on his way to Masur and the Patilki and Deshmukhi Vatan which 
was under attachment was handed over to Yakub. Thereupon 
Yakub got the Patilki sold to himself from the Neb. After this my 
father who had become old died. .I then went to Jagadguru Padshah and 
made a complaint. [be-Padshah. deputed Ambarkhan to decide the mat- 
ter. Ambarkhafi held, that 4500 Hons had been agreed to be paid as 
fine. The said sum which remained yet unpaid should be paid by me 
and the Vatans should be taken by me. In pursuance of this decision I 
agreed*to pay the fine. I sold half the Patilki Vatan and upon agreeing 
to pay 1500 Hons as fine within three years it was settled that I should 
get back the Patilki. I. was further put under pressure with the aid of 
5/7 Musalmans in ‘the service of the Huzur. Then Malikinis Mokasi 
referred the matter to the arbitrators at Karad. There also the 
Musalnan’s ( Bapaji’s ) claim was held to be false. Bapaji complained 
that the decision given at Karad was pronounced by persons prepossess- 
ed in my favour and’ therefore the matter should be sent for decision to 
a distant place and hence the matter has beén sent here. Bapaji has 
déprived me of my Vatan and L have been made to wander ‘seekitg for 
justice. You are to me in the place of my father, mother, and brethren, 
Whatever decision you give I shall abide by it.” ° 


A statement to this effect has beén taken in writing. <n 
=, -Bapaji: Musalman defendant ( WaAaat ) gives his written statement: 
to the following effect :—  , a a oe 


“ My father was.a money-lenderand had money lending business at 
Masur? He was tryřagsto recover his dues from his debtors but he was 
prevented from so doing by threats and was driven away. My father’s 
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# sister was married to one’ of the Pir-Jades of Karad. Her two sons and 

her husband were killed by Kumaji. Upon this his father went to Karad 
and gave information of this to Abdul Husain Neb. Kumaji was emken 
prisoher and was confined. He gave security and ran away. His father 
cotsiflering that his relatives were killed in connection with this matter 
ed to pay fife and got the Patilki. His father was prevented from 
recovering his dues and his relatives were killed. These thingstought to 
be taken into consideratién. You are to me in the place of my*father, 
mother‘and brethren. The debts which I have to recover are jast. 
That my relatives havé been killed isa fact. This your place of justice 
is well known.- Believing that you will decide the matter justly (according 
to Dharma), I have sought justice *at your hands. Keeping aside the 
distinction of Hindu or Mahomedan whatever decisfon you pronounce I. 
shall accept. To this effect I give my statement.” 

After hearing these statements the “Dharmadhikaris decided that 
evidence oral and documentary should be taken. 

Then the documents produced by Jagadales were inspected. They 
were these :— ` 

The decision of Ambarkhan which declared that the Patilki and 
Deshmukhi belonged to the Jagadales and the claim of the Musalman 
was false. . 

The decision of the arbftrators at Karad wgsealso to the same effect, 

There was a dispute between one Jagadeorao Jagadale Brahman, 
Desai of Karad and the Jagadales of Masur about this very Vatan. In” 
that dispute a decision was given and a Farman was issued, in which 
the Patilki and Deshmukhi was declared to belong to the Jagadales. , 

All these documents established the fact «that the Patilki and Desh- 
mukhi Vatan belonged to the Jagadales of Masur from times immemorial. 

Bapaji Musalman contended that Pir Jalaluddin was at first a 
Hindu and because he was the Pir’s descendant the Gffice of Mujawar 
belonged to him. Yet his ancestors were killed. To this Narsoji Jagadale e 
replied ‘why were his father and uncle killed?” Then the arbitrators 
called upon Bapaji to explain why the Mujawars killed the Jagadales. 
Bapaji stated “ because-* the Mujawars were deprived of their office 
thergfore they killed the Jagadales, who had killed three Mujawars. The 
Jagadales should therefor’ give compensdtion for one murder and@ay off ə 
the dues that I have right to recover from my debtors at Masur. If Jaga- 
dale was aot willing to,do this he should perform an ordeal.” 

Thereupon the Dharmadhikaris questioned Bapaji (as he Was clainn” 
ing the money) “whether you have any document to show that the money œ 
lent to the people at Masur were lent by his father upon Kumaj’ s under- 
taking to pay them off (ih case the original debtors failed «tc py). If 
you ean pas any such doeument we*shall order the Mmonėy to be paid 
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to you by the Jagadale. But T father advanced the money i 

of Kumaji’s undertaking and when your father tried to recover them at 

an improper season he was prevented by Kumaji from doing so. For 

this you have compelled Narsoji Jagadale to seek justice from the. 
arbitrators and you demand compensation for one, murder in n i 

Mujawars killed the Jagadales without any just ground and jibtice 
demands that for every murder of an innocent person eleven persong should 
be hangéd. But Jagadale did nothing of the kind but killed only three 
Mujawars. a 

, Bapaji stated “ the money due from my debtors at Masur should be 
given to me. ‘When Kumaji was made a’prisoner he had agreed to give 
this money. to me anda document to that’effect Ħas been given to me by 
Kumaji.” 

Narsoji Jagadale replied “I am not ‘aware of any such document: 
having been executed by my father and if. any such document has as a 
matter of fact been executed then it must have.been done through fear of 
beating.” ‘During the three years that my father was in confinement you 
looted the whole village because you had the support of the Neb. If 
you maké compensation for this I shall pay you the money demanded by 
you. You are needlessly bringing forward false claims.” 

To this Bapaji answered : “If you say that I am bringing forward 
false claim then you hag better petform an ordeal. If you come out suc- 
cessful, then you dwe mẹ nothing and I owe you nothing.”. 

The Dharmadhikaris then raised the question whether a party can be 
called upon to perform an ordeal when thére was oral and documentary 
evideace forthcoming about the matter in dispute. It was settled that 


. the question should be detided by reference to the commentary of 


Vijnaneshwara, which was a work of great authority. - Then the Dharma- 
dhikaris brought the commentary of.Vijnaneshwara and consulted it and 
there it was found that if there was evidence forthcoming and if one were 
to ask angther to perform an ordeal then thé party calling upon another 
to perform, the ordeal is liablé to be punished with death. 


aaa gA ARAI, 
|o mgs aa Talarag gat Prat aal” 
SFT ATI ATERATA. 
*ud A R wa Sala Wes aa: ; 
Bites a Aaa aga Reread K 
IRURA AR R i i 


* The original-Mahajar is written Bi Modi character and this verse seems tÒ have 
been wrongly transcribed, fn the Text Books of the Mitakghara ` now in vogue this verse 
is not to be found’ but ıt,mày Aave been i in existence in the Text Books then prevailing, 
The correct Shloka must be something like the following : — i 
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In view of these dicta Narsoji cannot bé called upon to perform 
an ordeal as there is oral and documentary evidence to support his claim. 
In spite of this you made N arsoji Jagadale’s father a prisoner, you caused 
tò him great vexation and trouble, you deprived him of his ‘Vatan and 
enjoyment thereof, you have also caused'him vexation by putting forward 
this #laim. Fór this you deserve.to be punished by depriving you of your 
life. “But the present Government is a Mahomedan one and you area 


. Mahomedan. You have therefore to be pardoned. Narsoji Jagadale then 


asked whether Bapaji has any claims now upon his Vatan. A 

The Dharmadhikaris then informed Bapaji Musalman that your case 
has been decided. Your claim ig declared to be false, Narsoji’s claim is 
declared to be proved. Now yéu are ordered to pass a Yajit Patra (a 
writing which is taken from a party whose claim is declared to be false)? 
Thereupon Bapaji Musalman passed a Yajit Patra to Narsoji J agadale 
stating that he has no claims on the Patilki Vatan of Masur and also he 
has no claims for the money due from his debtors and for compensation in 
respect of the murders of his relatives. If in spite of this he hereafter 
raises any dispute he shall be playing false to the-arbitrators and,be doing 
wrong to them. Yajit Patra to this effect was passed to Khan Dawalkhan ; 
and the Dharmadhikaris, constituting the Sabha, passed a Jaya Patra in 
accordance with Dharma (duty, law) and morality. Mahajar passed to 
Narsoji Jagadale, Deshamukh and Patil of Kasabe Masur, to the effect 
that Bapaji Musalman has no claims whatsoeves over the Deshainukhi* 
and Patilki:Vatan. This Mahajar signed by us in all. 


Now I shall proceed to discuss some of the points worth noticing in 
this-Mahajar. In the Sacred Books of the East Series in the introduction 
to the translation of the Apastambha Smriti by,G. Bulher it is remarked :— 

“ Their ( Apastambhas’ aphorisms ) discovery enabled Professor Max 
Muller forty-seven . years ago to dispose of finally with the Brahmanical 
legend according to which Hindu society was supposed to be governed 
by the Codes of ancient Hindu sages compiled for the express Purpose of 
tying down each individual to his station and of. Strictly regulating even 
the smallest acts of his daily life.” ; 

A superficial examination of this Mahajar creates'a doubt abous the 
correctness of the above remarks in their. entirety. The general ppinion 
seems to be that the Smriti works were so very curious that their injunc- 
tions were not ds a rule observed by officers or plivate individuals who had 
to administer justice. It may be conceded that at the present dag 
the smallest acts of a Hindu’s daily life may not be guided by the 
injunstions of the Hindu sages. But this Mahajar discloses an important 
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fact that the injunctions laid down in the Smritis did play a not very un-" 
impgant part in the administration of justice. The dispute about which 
the present Mahajar relates was between a Hindu and a. Mahomedan 
and it took place at a time when the reigning power was naan Dadar 
one. But still we see that the Dharmadhikaris who werg Brahmins and 
the law which they administered were acceptable to both the p rties, 
The facts which are worth noticing so far as this. point is concermed - and 
which go to disprove the correctness of the remarks: quoted above re- 
quire some elucidation. i . 


In this Mahajar we come across the following terms :— 
sqaart, aeration, THe, seal, TAT, TA, THT, RA. 
° And the last but not the least important point, viz., the question raised 
by the Dharmadhikaris whether in a case where there is oral and document- 
ary evidence to establish a claim a party to the dispute can call upon the 
other to perform an ordeal ( Rer ). The terms which have been quoted 
above are all technical terms used in the Smriti works. The fact that we find 
mention of these terms in this Mahajar goes to show that the Smriti works 
furnished to persons who had to administer justice the principles of sub- -, 
stantive law-as also the procedure. I think it superfluous and unnecessary 
to explain for the present the above terms» which can easily be under- 
stood by any person.bfaying a superficial acquaintance with any ofthe 
e important Smriti*works. The question of ordeal which was raised by- i 
the Dharmadhikaris is in my opinion a mixed question of procedure and - 
substantive law and the ruling of the Dharmadhikaris to the effect that 
it sleould be decided by areference to Vijnaneshwara’s commentary on `- 
Yajnavalkya known as Mitakshara and the appellation given to it, viz., 
(AT). Authority clearly’ shows that .whenever a doubtful point of law 
arose, the Smritis and their commentaries were consulted and their opinions 
respected and followed. Further research for such papers as this Mahajar - 
will briag to light a number of documents which, I feel confident, will 
go to coafirm the remarks which I have made above and will also go to 
show the incorrectness of the remarks made by Bulher. ; 
A Mahajar isnot a judgment pronounced by the Judge appointed by - j 


` 


the ruling power to administer justice. It is an award and it conéains 

e astat@ment of the case referred to the arbitrators for decision and their 
judgment upon the points so referred. From the statetnents contained 
ain this Mahajar thé practice seems to have been to, call upojPthe party 

* “Who wis declared to be unsuccessful to pass'a document called the Yajit + 4 
* Patra to the successful party apd also to the- officer through wham the : s 
matter was referred to, the arbitrators for decision. The arbitrators’ r 
seem f have beep *required to pass Jaya Patra to the successful partý F 
and they were required to record their proceedings and their decision į ja 
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An ther document which was called a “Mahajar.” In those days there were 
rqular officers appointed by the ruling power to decide civil disputes. The 
tds in this Mahajar TEURIA Satara ga cet (The PadShah 
dinted Ambarkhan to decide the dispute) shows that the matter in dis. 
ate ws decided by Ambarkhan who was directed to do so by the Padashah, 
t will ¢ppear however from the other statements to be found in this Maha- 
ar that the practice of referring matters in dispute to -arbitrator seems 
to have been far more prevalent in those days. The technical term for 
reference to arbitration Was yp auf, A request to the officer te refer 
the matter in dispute to private arbitrator was called qos ATO. The do- 
cument containing an award was called TTT. A right to get the matter 
in-dispute-decided by the afbitrators of a distant place on the ground that 
the decision of the local arbitrators was the outcome of prejudice or pre- 
possession on the part of the arbitrators for or against some one of the 
parties to the dispute seems to have been recognized in those days. This 
was the very ground upon which Bapaji Musalman claimed to have his 
matter decided by the arbitrators at Paithan or Pratishthana. The arbitra- 
tors at Paithan formed a Sabha at the Dharma Chauthara which seems 
- to have been the appellation given to the place for administering justice. 
NoBody at present is able to point out at Paithan this Dharma Chauthara. 
In those days it must have been a well-known place and very much 
frequented. The antiquity of Paithan dates baek jo about more than 
2000.years., It was the capital of Maharashtra and was wll known for its 
grandeur and learning. The Chinese traveller Houen T’sang has describ- 
ed the glory and learning of Pratishthana in its pristine days in very glow- 
-ing terms and it seems that much of its grandeur and learning continwed 
to exist as late as A. D. 1511 in spite of the Mahomedan invasions. A 
traveller now visiting Paithan will however come ‘across quite a different 
state of things: The ancient grandeur and’glory has passed away leaving 
behind vast ruins and with the glory and grandeur has also passed away the 
learning for which Paithan was so very famous in those days, In Chapter 
VIII of the Manava Dharmashastra we find the elements of a Sabha fully 
set forth, One Brahmin knowing Rigveda, one knowing Yajurveda, and 
one knowing Samveda threé such and one learned Brahmin appointed by 
the Kigg corstitute a Sabha known:as Chaturmukh, is., having four faces. 
A Sabha of this type was fornied by the Dharthadhikaris to decide the matter 
in dispute. Now the question that strikes one is--what is the difference 
between this Sabha and the Jury of the present day? Paithan in 
those days was a great place. Matters of the nature of the ‘dispute 
between’, Narsoji Jagadale and Bapaji Musalman were being every day 
decided by such Sabhas and that tog, the Mahajar says, was done in 
accordance with justice and morality approved by t people. - This fauch 
seems -to ie clear from this Mphajar. The settling of djsputes by pri- 
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vate arbitrators was common in those days and people as a 
resorted to that mode for settling their disputes. There was no aif Ity 
ti experienced in finding people sufficiently capable of doing )\is. 
The idea of the authors of the Smritis regarding the responsibility olthe 
member of such a Sabha is also worth noticing. In Manu Smriti,¢Chaje 
VIII, verses 13-14, it is said :—‘ Rather one should ngt attend agtrbuy} 
but onte there, he must speak nothing but the truth, by keeping silg 
speaking falsehood in a tribunal, a man becémes guilty of vice.” sT 
members of a tribunal wherein truth is killed by untruth and virtue k 
_vice are killed by, that (partial as prejudiced) sight.” \ 

These verses are enough to show the high notions which the authori, 
of the Smritis héld regarding the responsibility of a member of,the Sabha.’ 

One of the causes of the dispute between Kumaji Jagadale and Yakub i 
Musalman was the attempt made by Yakub to recover his dues from his | 
debtors at an improper season and Kumaji preventing him from doing so. 
India being mainly an agricultural country, the principle seems to have 
been long recognized that a creditor should recover his dues from his 
debtor at the harvest season and this principle has been recognized by the 
preseht Legislature. 

Now 1 come to the last point about the ordeal. Upon a reference 
to the Mitakshara I came across the verse commencing with TAR agi 
AU &c. But I failgd to find out the other verse :— Ud TA Ad aa, 

- The injun¢tion of the authors of the Smritis upon this point were to 
the effect that whenever there was a dispute between two parties and if 
one has oral and documentary evidence Called “AIJT MAIT” and the other 
party’ wants to rely upon ordeal called s Sarao ” then the Dharmadhik- 
aris should accept the WI 4HHIT and reject the ŽAJA. The subject 
of ordeals is discussed in Manu Smriti, Chapter VIII, verses 109 to 128, 
Yajnavalkya Samhita, Chapter II of the Vyawaharadhyaya, Narad Smriti, 
Chapter I, verses 235 and 236, and Apastambha Samhita, Chapter XXIX, 
verses 6. . 

The ‘tooth verse of Chapter VIII of the Manu Smriti is to the follow- 
ing effect :— 
ae “In asuit without witnesses the truth? should be ascertained by 
causing the contending parties (litigants) to swear an oath”’109)e Then 
follSw other verses about the different modes of ordeals and oaths fit for 
persons belonging to the different castes. ° 

In Chapter lI, verse 22, of the Yajnyavalkya Smriti, it is*stated :— 

ù Written document, lawful possession and witnesses are described 
as the evidence (of a case); ip the absence of even one of theses a divya 
( divine test or ordeal } is spoken of as’ evidence.” 

fn the’same ĉhgpter in verses 97 to 115 the different sorts of 
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ofdeals. are’ described such as Tula, Agni Jala, Visha and Kosha. In 
Yajnyavalkya Samhita we however do not.come across the mention of 
Swearing an oath just as in verse 109 of the Manu Dharma Shastra. ~ 

In Narada Smriti, Chapter I, the subject of ordeals and oaths is dis- 
cussed ih verses 236 to 348. The discussion is far more minute and 
elaborate than that given in Manu and Yajnyavalkya, In verse 236 it 
is stated :=- Í ; ` i 

“A timely reminder, argument and thirdly an oath, these are the 
measures which a plaintiff should adopt against his adversary.” j 

Verse 239 is to the following effect :— 

if arguments are of no avail let him cause the defendant to undergo 
one of the ordeals by fire, Water, proof of virtue and sq forth (which may 
seem) appropriate to the place, to the season and to the strength of e 
the defendant. 

In verse 243 it is stated— 

“Of the Gods and Rishis, even the taking of oaths is recorded. 
Vashishtha took an oath when he was accused of having assumed the shape 

~ ofan evil spirit.” : ` 
Verse 48 is important. It points out the different sorts of oaths. 

“Let him cause a Brahmin to swear by truth, a Kshatriya by his 
horse or other vehicle and byhis weapons, a Vaishya by his cows, seeds 
or gold and so on (or all) by venerable deities or deified ancestors, by 

e their pious gifts or meritorious deeds. . 
Verse 249. 3 

“Where a heavy crime has been committed the ruler shall admi- 
nister one of the ordeals. In light cases on the other hagd, a virtu6us 
King shall swear a man with various oaths.” În addition to the ordeals 
of Tula, Agni, Jala, Visha and Khosa, Narada mentions ‘the rice-ordeal, 
the ordeal of the hot piece of gold. 

In Apastambha Smriti, Prashna 2, Patala 2, Khanda 2g, verse 6, lays 

.« down :— $ f 

“Tn doubtful cases they should give their decision after" having 
ascertained, the truth by inference ordeals and the like means.” 

From the above extracts taken from the most important Smriti works 
it becémes clear that ordeals and oaths werg placed fn the same category. 
The oath was regarded as a tempered form of ordeal. The ordeals of Tula, 
Agni, Jala, Visha and Kosha were generally resorted to in cases where a 
man was acoused of some grave and heinous crime. In oath the different „æ 

` forms of which have been detailed above were used in cases when there was 

no oralor documentary evidence forthcoming. - The British legislature has 

toa certain extent recognized the primciple about gaths laid dows! ky the 

authors of the Smritis. In the Indian Oaths’ Act (X of 1373), ss. 8 to r2 deal 
+} e , e. . 
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with the subject of oaths. Section 8 confers upon the Court the discretio® 


of tendering oath in a case in which a party or witness offers to give evi: 
de® on oath. Ifthe other party agrees to be bound by any such oath 


_ the party is called upon to take the oath-and whatever a party states 


“after taking such oath becomes conclusive evidence. In these sectiofs of 


the Oaths’ Act there‘is no express mention of the ciréumstancey under 
which Courts should resort to this procedure. In the Smritis it is expressly 


laid down that a special oath can only be administered in a case in which - 


there is no oral or documentary evidence in support of the claim. 

The study of this Mahajar thus throws some ight on the system of 
the administration of justice then in vogue in Maharashtra. The field for 
research is vast, In this field practically no investigation worth the name 
has yet been made, and it is hoped that this paper will rouse the interest 


‘which this subject deserves. 


B. V. B. 





GLEANINGS. 


5 e ADVOCACY AND POLITICS. : 

Ge Epwarp Carson, the heir contingent to the position of leader 

of the Bar now held by Sir Rufus Isaacs, has not escaped the effects of 
the blindness of prejudige and distortion of tiew which have marked every 
development of the various campaigns arising out of the Marconi contract. 
Like the Attorney-General, he is acquitted by his assailants of ‘any devia- 
tion from the very highest standard of professional honour’. But, says the 
Tines which has opened its columns to this new inquiry into the inde- 
pendence of thé Bar, ‘plair people’ may be forgiven for not understanding 
how men so distinguished ‘ came to be in a position which might prevent 





them in possible developments from having a perfectly free hand as Parlia- . 


mentary critics,’ That is very like the sort of language which is held after 
every specific charge has been exploded and abandoned in the case of the 


head of the profession, for-defending whose honour at the bar of justice ' 


these scandalous attacks are levelled against his great rival and probable 


successor. Sir Edward Carson has not been wanting in supporters both. 


from the Bar and the Bench, and there are no two opinions in,the profess- 
ion as to the perfect propriety’and regularity of his conduct. It Would 
have been’strange, indegd, and, if not a positive breach of duty, an aban- 
donment of the highest traditions of the Bar, if he had refused his profes- 


“sipnal-sétvices in such a case because of any political considerations. It 


will be a bad day for the English Bar when the freedom of the advocate 
is exchayged’for the trammels bf party, or we may add, when the stan- 


dard of dity fixed by tht traditions òf a great and honourable profession ` 


is displaced by the uninformed opinion of {the man in the street.’-—Law 
Journal. | > 5 o t 
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T the discussion on Sir Edward Carson’s action in the Matin and Ches- 

terton cases Sir Harry Poland has cited with effect the famous pronounce- 
ment of Erskine on the duties of an advocate when he was assailéd by 
every art of calumny for having undertaken the defence of Tom Paine in 
a Crown prosecution for the publication of the ‘Rights of Man.’ A pendant 
to that notable precedent was furnished only a few years later by Erskine 
himself when he appeared as counsel for the Crown on the prosecu- 
tion of a bookseller, Williams, for the circulation of the same author’s 
‘Age of Reason.’ The principles on which the great advocat® acted 
in both these cases were confirmed and put on record formally by Lord 
Chancellor Eldon thirty years later ina reported case (ex parte Lloyd 
[1822] im the following tefms:—A barrister ought not to exercise any dis 
cretion as to the suitor for whom he pleads in the Court in which hee 
practises...... He is, however he may be represented by those who under- 
stand not his true situation, merely an officer assisting in the administra- 
tion of justice, and acting under the impression that truth is best disco- 
vered by powerful statement on both sides of the question. The Bar Coun- 
cil has recently expressed its view of the rule of etiquette still „binding 
the profession thus :—‘A barrister is bound to accept any briefin the Courts 
in which he professes to practise, at a proper professional fee,’ and he can 
only be excused from this general obligation if ‘special circumstances’ arise 
of such a nature as to justify his refusal of a partictlar brief. Mr. F. E. 
Smith, who shares with Sir Edward Carson the credit of having made a. 
stand against the demand that they should have set the claims of party 
above the obligations of the Bar, has shown in his trenchant reply to the 
Times criticisms that there were no special circumstances in either of the 
cases in which their action is impugned to relfeve them of the duty which 
ds the correlative of the monopoly they are permitted to enjoy as advocates. 
The only special circumstance was that the persons they were called on 
to serve were the subject of attacks by their own political party; but if 
that is ever to'be regarded as a bar to forensic service the functions of ° 
„the advocate will be confused in those of the politician, and the ‘plain 
people’ to whose judgment the Zimes appeals will be the first to lose by 
such a result—Z bid. " 
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THE CLAIM OF WOMEN FOR ADMISSION AS SOLICITORS. 
H E RE never was any doubt as to the result of the attempt of women 
T to get admitted on the Roll of Solicitors by a forced intespretation- 
of the Solicitors Acts; and Mr. Justice J oyce made short work of the 
contentions raised on behalf of the plaintiff when the matter came before 
-him this week in the action by Miss Bebb againstethe Law Socjety Gaiming 
(a) a declaration that she was entitled to be admitted +0 the preliminary 
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examination held by the Society under the Acts; (4)a mandamus directing* 


the Society to admit her to the examination; and (c) an injunction to re- 
strafff the Society from refusing to examine her for the purpose of qualifying 
as a solicitor. The claim endeavoured to be supported by a series, of 
logical inductions derived from the fact that the interpretation clause of 
the main Act of 1843 (section 48) enacted that ‘ every word importing the 
masculiné gender only shall extend and be applied to a female ag well as 
a malé’; but this was qualified by the proviso ‘ unless there be something 
in the subject or context repugnant to such construction.’ There was 
nothing repugnant in the context, but was there not something in the 
subject? The short answer was that before the Act there was no known 


' instance of a woman practising as an attorney of solicitor, and the new 


legislation proceeded on the footing that it was dealing with men, and 
men only, who, up to that time, had acted as solicitors. Mr. Justice 
Joyce went further, and indicated his opinion that women were disquali- 
fied by their sex from acting as solicitors; but in that he was only ex- 
pressing the view of the Common Law that women were incapable of 
exercising public functions. -That point was established nearly fifty years 
ago in Chorlton v. Lings [1868], where, in an attempt to assert the right 
of women to vote under the Representation of the People Act, 1867, ‘ll 
the Judges held that there was a ‘legal incapacity ’ established by the 
uninterrupted usage of-centuries ; and Mr. Justice Willes, of whom it was 
said that a more*learned Judge never lived, laid down the proposition 
that neither by the Common Law nor by the Constitution of this country, 
from the beginning of the Common Law urttil the present time, could a 


womanrbe entitled to exercise any public function. The case went even: 


further, for it décided that,-such being the Common Law of England, it is 
to be taken that a statute dealing with the’ exercise of public functions, 
unless it expressly given power to women to exercise them, is to be 
construed as conferring such powers on men alone. An attempt was made 
by the Jady litigant’s counsel to get out of that difficulty by pretending 


that soligitors do not exercise a public function, but there is no doubt that, ` 


whatever may have been the case in ancient times (an instance in the 


time of Edward II. was cited), the office of a soticitor is now and has long © 


betn a public one, and it is for that very reason that itis‘se carefully 
contrelled by the Legislature, ‘What was propdsed by this action was to 
pring about a revolution, in the status of women, but that cannot be done 
py the application: of a species of chop-logic to the existing law, which 


“was enacted on quite other considerations. If it is to be done at all, it 


must be done by a change in the view of the State, and that can ofily be 
indicated, by à change in legislation—J. bid, a 
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THE SCOTT WILL CASE. 


e 
T HOUGH there is high authority for the statement that ‘to be aidue 
. influence, in the eye of the law, there must be coercion (Lord Hannen 
in Wingrove v. Wingrove [1886] ), there is something more than a verbal 
distinction betwgen these two grounds on which a will may be impeached. 
They are not the same, but they meet in the general rule that the person 
who setsup a will must satisfy the conscience of the Court that the instru- 
ment is ‘the last will of a free and capable testator.’ A testator is not free 
if his volition is overpowered while his judgment remains unconyincedy but 
if his judgment goes with his will then no amount of persuasion, or impor- 
tunity even, will avail toset aside the instrument in which he kas express- 


ed his wishes. The desire to gratify the wishes of another does not 


destroy free agency ; the importunity, if it amounts to that, must be ° 


such that it cannot be resisted. There is no undue influence, therefore, 
unless, whatever are the considerations which are made to weigh with 
the testator, he would say if he could speak his wishes at the last, ‘ this is 
not my wish, but I must do it? Ofsuch a state of things there was no 
glimmer of evidence in the eight days’ trial of the action in which, with- 
out impugning the validity of Sir John Scott’s will, his family attacked 
the large bequests which it contained in favour of the testator’s intimate 
friend, Lady’ Sackville. There was a case oncé in which the will ofa 
married man in favour of his wife was endeavéured tọ be invalidated 
by members of his family on the ground of undue influence, the wife 
having previously occupied ay inferior situation (Mountain v. Bennett) 
[1787]}), but except in that case there never were more hopeless | sugges- 
tions of undue influence than those which were made, from an opposite 
point of view, against Lady Sackville by the disappointed Scott family. 
A more serious charge was that of ‘fraud,’ and, although the case was 
run mainly on the other issue, it was to ‘fraud’ in the legal sense that 
the evidence was mainly directed. Lord+Lyndhurst laid it down ina 
famous case (Allen v. MacPherson [1847]) that in dealing with te8tament- 
ary dispositions there cannot be a stronger instance of fraud'thin a false 
representation respecting, the character of an individual made to the 
testator for the purpose of inducing him either to revoke a bequest made 
in fatour of the person so, calumniated oy to exclide him from benefits 
under a will. And if any contriving person, by falsehood, raises prejudices 
in the mind ofthe testator against those whd would be the natural 
objects of “his bounty and keeps him from free intercourse withethem sae 
that the impression thus formed may not be removed, this may be regard- 
ed as positive fraud so as to render invatid any will executed under the 
false impressions so kept, alive. This was mush nearer the allegations 
made against Lady Sackville than the charge of ‘ ùndue influence’ put in 
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every case it is left to the discretion of the Judge, comparing the deceit* 
with the capacity or understanding of the person deceived, to decide 
whefffer the ‘fraud’ is such as may overthrow the testamentary disposi- 
tions or tot. The President scouted the idea of fraud in this case ; put 
the legal intendment of the word does not seem to have been much 
pressed on him, and undue influence ‘in the eye of thé law ’—that is, 
coercion—was kept in the foreground both by attacking parties and the 
defence. Tactics, as well as merits, had something to do with the 
result—Zbid. 





CONTRACTS AND TORTS. 


AY ON TH ago the law applicable to the hiring or sale of dAngerous 
objects received a notable extension in a judgment delivered by Mr. 
Justice Lush on a claim for damages to a third person through the bolting 
of a vicious horse (White and Wife v. Steadman, May 26). The jury 
found that the defendant knew, or ought to have known if he had used 
proper care, that the horse was not safe at the time it was let out for 
driving with a landau, to the male plaintiff, and the learned judge held 
that the defendant was liable in damages also to the female plaintiff, 
because a person who lets out an animal which he knows, or ought to 
know, is dangerous is under a duty to warn,spot only the person who hires 
it, but any person, whe lieknows, or contemplates, or ought to contemplate, 

e will use it—such ‘duty existing independently of contract. This decision 
was based on the view that a person who has the means of knowledge, 
and does not know that the animal or chattel which he supplies is dan- 
gerous Only because he does not take ordinary care to avail himself of his 
opportunity of knowledge, isin precisely the same position as a person 
who knows but is reckless as to the consequences. There was some autho- 
rity for this in a dictum of Lord Justice Matthew in Clarke v. Army and 
Navy Stores (1 903], where he spoke of the means of knowledge as iden- 
tical with knowledge, and in a later case (Dominion Gas Co. vw. Collins 
[1909]) Lofd Dunedin cited as good law an American decision that a per- 
son who sends out a dangerous compound, the dangerous character of 
which he does not know, but would have known “if he had used reasonable 
care, was as liable to third persqns as if he had known. A different view 


> has béen adopted by Mr. Justice Horridge in a case (Bates v. Batey and 


Co.) which came before the Court last week, where a boy who had bought 

2 bottle qf gingerbeer from a shopkeeper claimed damages frem the mi- 

“hsral water manufacturers for injuries sustained through the bursting,of the 

bottle when he was trying to open it. The negligence alleged against the 

defendants was that they ought to haye seen, before filling the bottle with 

gingerbeer and sending ft out, that it was defective, and the jury found (a) 
: : . t : 


i 
e e e e é 
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that the accident was caused by a defect in the bottle; (b) that the defect 
was not a latent defect which could not have been discovered by the ex- 
ercise of reasonable care and skill; and (c) that the defect was owiffe to 
the ‘negligence of the defendants. In entering judgment for the defendants 
notwithstanding their adverse verdict, the learned judge shielded himself 
behind a number’of authorities in which a distinction is made between 
, the sale gr hire of objects dangerous in themslves and objects which 
are not dangerous; and as regards the latter he held that, even where the 
defect is discoverable by the exercise of ordinary care, the person who sells 
or lets out to hire is not liable, apart fron contract, unless he in fact had 
actual knowledge. He thought that Mr. Justice Lush in the case before 
him could not have intended to decide that when a thing not dangerous 
in itself became dangerous through a defect caused by breach of contract 
in its manufacture or delivery, the person handing it over must be held 
liable to a third party because, although he did not know, he might, by 
the exercise of reasonable care, have known its condition. But that is 
exactly what Mr. Justice Lush did hold, and it will be interesting to see 
what the conclusion of the Court of Appeal will be on conflicting views 
of the two learned judges—Jbid. 


REVIEWS. °°. 





Butterworth’s Twentieth Centugy Statutes. In Five Volumes. 1900-1909, 
Edited by H. H. Kine, B.A. LL.B., of the Inner Temple, Barrister- 
at-law. LONDON.: Butterworth & Co., Bell Yard, Temple Bat, W. c. 
1g12. INDIAN BRANCH: Butterworth & Co. (India) Ltd., 6A Hastings 
Street, Calcutta. Roy. 8vo. Price £3-15s. 

THE opening decade of the Twentieth Century has witnessed a 
volume of legislation in England that has been unsurpassed in any fore- 
going decade. The British Legislature was workingata high presstfre; and 
its output was thirteen consolidating statutes of varying maghittide and 
a pheriomenal number of amending statutes and statutes upon entirely 
new subjects. This constant change in legislation is but an index of the 
progréss of a nation: the old orderchangeth giving pfaceto the new. These 
statutes are arranged in the alphabetical order of their subjects; all 
cognate statutes ‘being grouped together. The Rules and Orders framed 
under the powers conferred by any statutes are reproduced. The text of. 
every statute is very carefully and amply annotated by copious footnotes 
compiled from the decided cases. These statutes are liberally indexed 
in each volume. The volumes unter review seproduce not.‘onJy the 
living ay of the current century, but also record dccurately the pulsa- 
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tions of its life. They ought to find market in every climé and country 
where English Law is esteemed and understood. 
=- 





Butterworths Twentieth Century Statutes. Vols. 6 and 7. Edited by 
- H. H. Kine, B.A. LL. B., of the Inner Temple, *Barrister-at-Law. 

Lonpbon : Butterworth & Čo., Bell Yard, Temple Bar, w. c. INDIAN 

Branca: Butterworth & Co. (India) Ltd.’ 6 A, Hastings Street, Cal- 

cutta. 1912. Roy. 8vo. Pages: (v1) lvi, 295 and IL; (VIL) xxxiii, 453 

° and 19. . 

These are annual supplements for the years 1910 and 1911, to the 
five volumes we have just reviewed. The genesal plan and arrangement 
follow those adopted in the foregoing volumes. The chief value of this 

* serial lies in the very valuable case-notes. ; 





The Law of Bills of Exchange, Cheques and Promissory Notes. By 
` BERTRAM JAcoBs, LL.B. (Lonp.), of the Inner Temple, Barrister- 
at-Jaw. LONDON: Sweet and Maxwell, Limited, 3 Chancery Lane, 
1913. Demi 8 vo. Pages xviii and 266. Price ros. ód. i 
THIs is a short treatise containing a clear exposition of the main prin- 

ċiples underkbying the law of negotiable “instruments, and of the rules 

relating to bills, cheques and notes, as illustrative of those principles. 

They are set out not 4n the monotonous phraseology of statutes but in 

the author’s own words; and their homogeniety is secured by references 

to leading cases, and by examples freely scattered throughout this book. 

It Will be useful to lawyers and laymen alike. 





Sanjiva Row’s Digest of Privy Council Rulings. Vol. I. Third Edition. 
By C. S. SOMANATHA SASTRI, B.A., B.L., First Grade Pleader, 
Trichinopoly. MapRas. The Law Printing House, 11 Mount Road. 
1913. . Roy. 8 vo. Pages xli and 1217. Price Rs. 16. 

It is a pleasure to re-call that the late Mr. Sanjiva Row first publi- 
shed his Digest of Privy Council Rulings. ‘Almost since its appear- 
ance, this Digest has been much appreciated both for its novel idea of 
arrangement and for the facility it afforded in referring to Privy Council 
decisions. The substance of the decision is given first : and it is followed 
by cases in which it is noticed in subsequent cases in the Privy Council, 

“and by a°chronological array of cases of the chartered Indian High Courts 
and other Courts of final jurisdiction in this country, in which that deci- 
sion is judicially noticed. The point oy points on which the references have 
been ntadé are succinctly stated. Those cases-afe arranged chronologically 
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for each Court. Thus, this publication affords at a glance a Privy Council 
decision with’ its trail. It will remain, as it always has been, a very 
useful book of reference. oS 3S 


` . 
Indian Decisions, New Series, Vol. I., Calcutta. Published by T. A. VEN- 
KAS4WMyY Row and T. S.  KRISHNASAWMY Row. Mapras: 
The Law Printing House, 11 Mount Road. 1913. Roy. 8vo. Pages 
xix and 1206. Price Rs. 7. . 
Indian Decisions, New Series, Vol. VI. Allahabad, Published by T. A, 
VENKASAWMyY Rao and T. S. KrisHNASAwMy Rao. Mapras:! 
The Law Printing Héuse, 11 Mount Road. 1913.. “Roy. 8vo. Pages 
xviii and 1215. Price Rs. 7. 
THE permission granted by the Government of India to reprint the 
I. L. R. volumes, has increased the usefulness of the Indian Decisions, 
New Series. The I. L. R.s are here reproduced verbatim. The original 
pagination is indicated in heavy figures. The co-temporary references 
are shown in the margin. The judicial history of each case is indicated 
at the top. The Calcutta volume reproduces the first three volimes of 
the Calcutta series: while the Allahabad volume is a re-print of volumes 
to to 12 of the Allahabad Series. Each volume is given a consolidated 
subject-index that will greatly facilitate reference, The printing and 
general get up of the volume is praiseworthy ; and its elegant and strong 
binding will withstand any amount of use. l 





The Law Reports of British India, Calcutta, Vol. Z. By,M. SuBRama- 
NIAM, B. A., B. L., and M. V. KRISHNASWAMY, B. A. B. L., Vakils, 
High Court, Madras. Mapras: The Law Reports Office. 1913. 
Roy. 8vo. Pages xxxvii and 1323. Price Rs. 7. ` 
THE energetic publishers of the Series have, with the permission 

granted to them by the Government of India, undertaken the reprint of 

I. L. Rs. from 1876 to 1900. This volume embodies the first’thfee volu- 

mes of the Calcutta Series, They are reprinted verbatim ; and at the end 

of each case, is appended : a note showing the subsequent case-law. The 
subject- index at the end is adequately full. This volume has been care- 
fully prepared. We trust that the same level of care will be main- 
tained in the forthcoming volumes. The mechanical | execution of the 
volume is ntat. 5 pe 

Desai’s All-India Century Digest, Vol.° VIII. By B.R. Desar, High 

Çourt Pleader, Baroda, BARODA: The Ghandra Prakash Printing 
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Press, New Jubilee Garden. 1913. Roy. 8vo, Cols, 22, 2096. Pric8 
Rs. 7. ` 
“Tus Digest is being published with commendable speed. The titles 
range from ‘measure’ to ‘play.’ The volume bears testimony toy the 
care and labour bestowed by its learned compiler on its preparation. 





The Current Index of Indian Cases, rgr2. Civil Part. Publisked by T. 

A. Venkasawmy Row and T. S. KrisonAsawmy Row. MADRAS: 

_ The Law Printing House, tr Mount Road. f913. Roy. 8vo. Pages 
xciv, cols. 1080. : 

WITH the use of thin paper and close printing the publishers of this 

annual publication have been able to keep its size within mana- 


e geable limits. All the cases reported during the year 1912 are here 


bad 


- 


am 


digested ; and the system of references and cross-references leaves nothing 
to be desired. It ıs an exhaustive and unerring guide to the case-law for 
the year 1912 in India. 





The Current Statutes, 1913. Compiled by C. SOMANATHA SASTRI, B.A., 
B'L., and P. RAMANATH IYER, B. A., B. L., First Grade Pleaders. 
MADRAS: The Law Printing House, rı Mount Road. Annual Sub- 
scription, Rs. 6. J 
Tus a quarterly publication issued as a companion series to the Cur- 

rent Index of Iitdian Cases. Its object is to give the current Parliamen- 

tary statutes, as well as the Acts passed by the Viceregal Legislative 

Council and those enacted at the Loca? Legislative Councils. It will 

thas be a complete collection of the statute law of the land. It further: 

embodies the Regulationsissued by the Government of India from time 
to time. Statutory rules and orders issued under the powers reserved in 
that behalf by the different Acts of legislature are also reproduced. Each 

Act has prefixéd to it the statement of objects and reasons, and the reports 

of the select committee. The publishers of this serial deserve praise for 

starting, this highly useful publication. 





Student's Guide to the Civil Procedure Code. -By ALEXANDER KINNEY, 
Officiating Admjnistrator-General, Bengal. CALCUTTA: Thacker, 
Spink & Co. 1913. Crowfi 8vo. Pages ixtand 120. Price Rs. 2-8-9, 
Tue arrangement of the provisions of the New Civil Procedure Code 

into Sections and*Rules is puzzling tostudents. These have been brought 

together and analysed to help to an easy comprehension of them. 

Students of law will find their task of learning the Civil Procedufe Code 

materially lightened if they approach it through this guide, 
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Bombay Law Reporter. 


"15th September, 1913. ' 
NOTES. ; 


A FuLL Bench of the Calcutta High Court decides in Hm. v. Har 
Prasad Das (40 Cal.477) that when an order has been made by a Civil 
Court under s..476 of the Criminal Procedure Code it cannot be revised 
by the High Court under s. 439 of the Code Criminal Procedure; though 
an order of a Criminal Court under the same section is liable to 
revision under s. 439. This distinction is due to the wording of 
cl. r of s. 435 which autherises the High Court to call for and 
examine the record of any proceeding before ‘any inferior Criminal 
Court. When a Civil Court takes action under s. 476 it cannot be 
deemed an inferior Criminal Court. It is pointed out that in this respect 
sections 435 and 439 of the Criminal Procedure Code must be read to- 
gether. The Full Bench holds that the order of a Civil Court under s. 
476 is, however, liable to revision by the High Court under s. 115 of the 
Code of Civil Procedure or s. 15 of the High Courts Act. But the Division 
Bench of the High Court exercising criminal jurisdiction cannot, as such, 
deal with the matter unless authorised by the Chief Justice under s. 14 of 
the High Courts Act. š ; 

On this point the decisions of the Bombay High Court sound*different 
notes. In Q. E. v. Rachappa (13 Bom. 109) Birdwood and Parsons JJ. 
lay down that the High Court has no power to nullify any proceeding by 
way of complaint duly „taken by a gubordinate Civil Court under 


s. 476 of the Criminal Procedure Code. Butin Zn re Bal Gangadhar © 


Tilak (4 Bom. L: R. 618; 26 Bom. 785) Crowe and Batty JJ. hold following 
the decisfon of Ranade and Fulton JJ. in Queen-Empress v. Nusserwanjj. 
(Unreported Cr. C. 895) that the High Court is competent under s. 439 of 
the Criminal Procedure Code to revise aneorder made by a subordinate 

Civil Court under s. 476 of the same Code. [he practice of the High 
” Court has since been to exercise revisional jurisdittion in stich cases. 
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FLETCHER J. granted a perpetual injunction restraining the defendant 
company in Oriental Government Security Life Ass. Co. v. Oriental 
Ass=Co., (40 Cal. 570) from carrying on the business of life assurąnce 
under a name similar to the name of the plaintiff company. This is ¢the 
first case of its kind in India where such an injunction was sought for and 
granted by the Court. The circumstance that the field of operation of the 
defendant company was in the orient did not egtitle it to the use of the 
term “Oriental.” Similarly the argument on behalf of the defendant 
company that it was of an Oriental origin on existence, and for that 
reason they were using the word “Oriental” did not find favour with 
the Court. 





o ACCORDING to Hindu law texts only Brahamins, Kshatriyas and 
Vaishyas can become Sanyasis or ascetics. Sudras cannot enter that 
order, Where, therefore, a Sudra became an ascetic the High Court of 
Calcutta held that he was not excluded from inheritance to his family 
estate unless some usage was proved to the contrary (Harish Chandra 
Roy v. Atir Mahmud, 40 Cal. 545). 





A SUCCESSION certificate can be granted toa minor, So lays down 
the Madras High Court in Krishnama Charlu v. Venkammah (36 Mad. 
215). Though the Probate and Administration Act prohibits grants of 

e Probate and lettefs of administration to minors there is nothing in the 
Succession Certificate Act which precludes è minor from applying for a 
certificate. Section 4 of the Succession Certificate Act says that no Court 

~ shall pass a decree against a debtor of the deceased person in favour of a 
person claiming to be entitled to the effects of the deceased except on the 
production by the person so claiming of a certificate issued under the Act. 
The Bombay High Court has, however, granted such certificate to the 
guardian of a ‘minor after expressing a doubt whether a grant could be 
* made to,a minor reading the Succession Certificate Act asa whole (Ex 
parte Makadev Gangadhar, 6 Bom. L. R. 281 ; 28 Bom. 344). But if the 
certificate is granted to the guardian the requirements of s. 4 of the 
Succession Certificate Act would not be satisfied. So long as the Legisla- 
ture does not step in tlte view ofthe Madras High Court fortified as ‘it is 
vy theAllahabad High Court ( Ram Kuar v. Sardar Singh, 20 All. 352 ) 
correctly expresses the meaning, if not the intention, of the Rfovisions ` 
relating to the grafting of the certificate, : 
Ro A COMMITTEE of barristers is eformed in England for the purpdse of 
assisting tke movement for opening *the legal. profession to women. 
Lord Ré@berd* Cecil, K. °C., M. P, is the president of the committee. 
Women are allowed to practise as lawyérs in France and in the 
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"United States for many years and some of them have achieved great 
eminence, The day is not distant when women would also claim to sit 
in the legislative assemblies of the civilised nations and would aspire fto be 
caBinet ministers. It may be interesting to observe that in ancient India 


there existed a republic the government of which was solely in the hands 
of the fair sex. 
6 


ANCESTRAL ESTATE IN HINDU LAW. - 





By S. VENKATA CHARIAR, B.A. MJ, 
Apvocaty, Mapras Hien Court. 
HE researches of Sir Henry Maine conclusively show that the archaic’ 
form of ownership was by groups of persofis and not by individuals. 
“Jt is more than likely,” says that learned writer, “ that joint ownership, 
and not separate ownership, is the really archaic institution, and that the 
forms of property which will afford u8 instruction will be those which are 
associated with the rights of families and of groups of kindred.’2@) Cor- 
porate forms of ownership recede into back-ground with the growth of 
individual rights and of the gradual disentanglement of separate rights 
from the blended rights of fhe community. It is exactly at this stage 
that devices for the free alienation of property spring info existence. One 
such device, largely resorted to in Hindu Jurispradence, is the division of 
property into ancestral and, self-acquired; the former kind of property 
being the property set apart for the sustenance of the family and therefore _ 
practically inalienable, the latter kind being under certain circumstances — 
and subject to certain controlling rights of the family alienable at the will 
of the acquirer. 

It may be stated at the outset that self-acquisitions.as such did not 
exist in early Hindu law; and the claims of the family were so very , 
domineering that, as Mr. John D. Mayne says, ‘sons were not’at liberty 
to dispose of their self-acquired property and it is still an unséttled point 
whether under Mitakshara law, a father has absolute control over self- 
acquired, land.” It will be an interesting and instructive process to 
examine the various stages in the growth and development of Hindu law 
which invested a father under Dayabhaga system of succession with 
complefe mastery of family property and with yofettered powers of 
alienation. But asthe Mitakshara system of Hindu laweis the most 
widespread system, and as under it sons as soon as they are born take a 
vested interest in the family property ot more correctly in the ‘ancestral ° 
estate’ of the family, it behoves’us to examine more minptély,the exact 
import of the words ‘ancestral estate’ as understood by our early law- 


—— 0 00.0.0 a 
(1) Maine’s Ancient Law, p» 259. (2) Mayne’s Hindu Law, Sixth Edn., p» 308, 5° 
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givers and as interpreted by the decisions of our Anglo-Indian .Courts. 
The conception of Hindu Smriti-writers is that Jand is not the property 
of affy one individual but is the main fund for the sustenance and support 
ofthe family. At any rate, that is the way in which Vijnanesh%ara 
understood the Smriti Texts that relate to the conservation of landed pro- 
perty ; he says: 


: 


Catummaetat aAa frat ay 1 i 
, eater wae a fia a Ñame: 1” 


“Í The father is master of the gems, pearls, and corals and of all (other 
moveable property); but neither the father nor the grand-father is so of 
the immoveable pfoperty]; and in his long disquisition as to tle nature 

. of property and its origin, he comes to the conclusion that “ property in 
the paternal or ancestral estate is by birth, (although) the father have 
independent power in the disposal of effects other than immoveables, for 
indispensable acts of duty, and for purposes prescribed by law, as gifts 
through affection, support of the family, relief from distress, and so forth i 
but he is subject to the control of his sons and the rest, in regard to the 
immoveable estate, whether acquired by himself or inherited from his 
father or other predecessor.” (1) 

The aboveis the translation as made by Mr. Colebrooke;2 if instead 
of ‘ancestral,’ we substitute ‘ gtand-paternal’ it is substa’ ally correct, 
The Mitakshara conception of a Hindu joint family cannot be better 

“described than in the words of Mr. Bhashyam Ayyangar who says with 
reference to it as follows :— The conception of a Hindu family is a 
~ common male ancestor with his lineal descendants in the male line, and so 
long as that family is in itsnormal condition, viz., the undivided estate— 
it forms a corporate body. Such corporate body, with its heritage, is 
purely a creature of law and cannot be created by act of parties, save in 
so far that, by adoption, a stranger may be affiliated as a member of that 
+ corporate family. Persons, who by birth or adoption are not members of 
a Hindu family, cannot, in the absence of a custom having the force of 
law, by mere agreement, become or be made members of a joint family : 
Sudarsanam Maistri v. Narasimhulu Maistri(®. The forgoing obser 
vations of the learned Judge unmistakeably show that the essentfal feature 
==‘ aneestral estate’ is its having descended from a lineal male ancesto 
and if it were not so, the -male descendants, would not? according to 
Mitakshara, acquire an interest by birth in such property and wuld not 
Consequently be in a position to veto any alienation of such property by 
e the father, or any other ancestgr. The decision of the Madras High 
Court in Muttayan Chetti v. Sivagirı R) and more recently of the Privy 


(1) Mita&shara,’ Chapter I’ s.%, placitum 27. (3) (1878) I. L. R, 3 Mads 370. 
(2) (1901) I, Le R. 25 Mad. 149 at 154. %e è 
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Council in Venkayyamma Garu v. Venkataramanayyamma Bahadur 
Garu (a) seem to militate against this view; and so necessitate a close 
examination of the textual law on which they are based. In the former 
case the question that arose for decision was whether the property in- 
herited by a man from his maternal grandfather was his self-acquisition and 
the learned Judges of the Madras High Court came to the conclusion that 
it was not*his selfacquisition. Their Lordships of the Privy Council, while 
confirming the decision of the Court below, declined to commit itself to 
the consequence drawrf by the Madras High Court that such property 
became the joint property of the father and his son (1) The texts regard-. 
ing self-acquisition deserve, citation in this conception. Yagnyavalkya 
says :— Whatever is acquired by the coparcener himself, without detri- 
ment to the father’s estate, as a present from a friend or a gift at nuptials, ° 
does not appertain to the co-heirs. Nor shall he who recovers hereditary 
propetty which has been taken away give it up to his co-parceners nor 
what has been gained by science (2). Later commentators extend the 
‘ father’s estate’ to the estate of an undivided co-heir.” ‘‘ What a brother 
has acquired by his labour, without using the patrimony, he need not give 
up without his assent ; for it was gained by his own exertion (3)? * The 
word ‘ father’ signifies of an undivided co-heir generally” (4. 

The extended interpretatfon put upon the term ‘father’s estate’ by 
their Lordships of the Madras High Court ih WMutiayan Chetti v. 
Sivagiri (5) seems to have been based upon the commentary of Mitakshara « 
which explains the text of Yagnyavalkya. Vijnaneshvara’s comment is 
contained in the following placitum :—"“ That which had been acquired 
by the co-parcener himself without any detriment to the goqds of hig fatfier 
or mother (6). (The Italics are ours.) ee : 

But a consideration of the placitum as a whole clearly shows that the 
immediate object of Vijnaneshvara was to limit the propgrty which co- 
parceners can exclude from a family partition and not to embark ona 
disquisition as to the import and extent of the words ‘ ancestral estate.’ 
Indeed acquisitions by the sons were not at all recognised by early Smriti- 
writers. Texts uniformly, speak of gains by a father or a brother; and 
though thers is the solitary text of Katyayana, which recognises the self- 
acquisitions of a son, still the father is entitled to a‘double share or one. 
half of such acquigitions (7), It seems therefore that the Mitakshara did” 
not by his,enlarged interpretation of ‘father’s estate’, with reference to 








(a) (1992) L L. R. 25 Mad. 678, bhaga, Chap. VI and III. ° a 
(1) Mayne’s Hindu Law, 7th Edn. 353 (4) Smriti Chandrika, Chap. VII, 28. 

(Note ¥.). > (5) (2878) 3 Mad. 3703 
(2) Yagnyavalkya II, ss. 148, 119; ° (6) Mitaksharg, IV, 2. See 

Mitakshara 1, 4, 88. 1+ A (7) See further*Jofly’s Hindi? Law, D. 96, 


(8) Manu and Vishnu cited in Dgya- et phoebe 
a . ig 6 ° 
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his comment on Yajnavalkya text regarding ‘self-acquired property, 
intend to lay down an infallible test for ascertaining the scope and 
extent of ‘ancestral estate’ descendible to the heirs of a paternal ancestor. 
The décision therefore of the Madras High Court, in Muttayan *Chetti 
v. Sivagiri(), when examined in the light of the tacit refusal of the Judicial 
Committee to extend it beyond its legitimate scope, does not seem to 
accord with the principles of Hindu law dedycible from the Smritis and 
commentators. Coming to the more recent decision of the Privy Council 
in Vénkayyamma Garu v. Venkataramanayyamena Bahadur Garu (2), we 
are once constrained to observe that their Lordships have been influenced 
by the dominant feature in the case :—The finding of the District Judge that 
the two brothers Nilaori and Appa Row had so dealt with it as tô show that 
it was joint property. The judgment goes further than the facts of the case 
warrant and in so far as it lays down that the doctrine of survivorship is 
not confined to unobstructed heritage but to obstructed succession as well, 
it is most respectfully submitted, the decision enunciates principles which 
strike at the root of the conception of the ancestral estate as understood 
by commentators of Mitakshara school(3). Indeedit is the intention or 
the mode of treating the property acquired that plays a great past in 
moulding the character of the estate taken by a heir or a group of heirs 
under Hindu law. At least it has been sq held in recent cases by the 
Privy Council and Indian High Courts. In the very recent case of Indar 
Sahai v. Shiam Bahadur (4) the facts of the case, a3 summarized by the 
reporter are :—“ The head and managing member of a joint Hindu family 
had kept one account of the income of his ancestral and self-acquired pro- 
perty*(obtained as a reward for services rendered to the Government 
in the Indian Mutiny) and used to treat the income of both kinds of 
property, as one amalgamated fund, making no distinction between 
them and applying them for the purposes of the whole family; and 
there was nothing to indicate that he wished to treat the pro- 
perty. acquired by him as his separate property.” It was held by 
their Lordships of the Privy Council that “ the property so acquir- 
ed became by the conduct of the acquirer property of the joint 
family and could not be disposed of by him by will without the 
consent of the other members of the family.” Thus the only extension 


<= wiifth the phrase ‘ ancestral estate’ has received by the Judicial interpre- 


tation is the inclusion in its scope, of property so regarded by the acquirer 
or thrown into the common stock by its owner. Hindu lawyers clearly 
mark out the distinction between ancestral and self-acquired property by 
employment of words ‘Apratijandha’ and ‘Sapratibandha’ to dehiote the 

. (1) (2878) I. L. R, 3 Mad..370, * see Joint Family System and Hindu 


(2)%1902) L. L, R. 25 Marl. 678. Law by the present writer. 
(3) For further criticism of the above case  «4) (1914) 15 Bom, Ly R. 418. 
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two kinds of property respectively: terms which are inaccurately trans- 
lated as ‘unobstructed’ and ‘obstructed’ heritage.. The comment of 
Vijnaneshvara is material to direct the attention to the true naturé of 
theset kinds of properties. He says: “The wealth of the father or of 
the paternal grand-father, becomes the property of his sons or of his 
grand-sons in right of their being his sons or grand-sons and that is an 
inheritance not liable to obstruction. But property devolves on parents 
or uncles, brothers and the rest, upon the demise of the owner, if there be 
no male issue; and thus the actual existence of a son, and the 
survival of the owner are impediments to the succession; and, on théir 
ceasing, the property devolves on the successor in right of his being uncle ` 
or brothet. This is an inheritance subject to obstruction(@).” The 
crucial test then is whether any given species of property is such property , 
in which the heir as soon as born takes an interest in it. Mr. Mayne 
summarises his. conclusions as follows:—All property which a man 
inherits from a direct male ancestor not exceeding three degrees higher 
than himself is ancestral property and is at once held by himself in co- 
parcenery with his own issue (2). And it is only such property which 
becomes joint family property by reason of being ancestral property 
where the ancestor from whom it descended was a paternal ancestor. The 
observations of the learned Judges in Gunga Prosad v. Ajudhia Pershag 
Singh, Jasoda Koer v. Sheo Pershad Singh (e NVanabhai Ganpatrav 
Dhairyavan v. Achratbai() and Karuppat Nachiar v. Sankaranarayanan 
Chetty(6) unmistakeably show that it is only with regard to ancestral pro- 
perty in the technical and restricted sense above contended for, that the 
doctrine of survivorship applies and on the death of a brother, or a coeparge- = 
ner, his right in the family estate lapses and gées to enlarge the shares of 
the other members of the co-parcenery, In Karuppai Nachiar v. Sankar- 
anarayanan Chetty (7), a Full Bench of Madras High Court, distinguishing 
the case of Raja Chelikani: Venkayyamma Garu v. Raja Chelikan; 
Venkataramanayyamma (8) and Ameer Ammal v, Sankaranargyanan « 
Chetty (9) held that sons though living as members of a joint family did 
not take the Stridhan and property of their mother with benefit of survi- 
vorship. The same case is also authority for the proposition that when 
a mattrnal uncle dies leaving him surviving sons of his sister, these latter 
take his property as tenants-in-common and not as joint tenants evith=m, 
benefit of survivofship. The case reiterates the tight view that the doc- 
trine of sfrvivorship? has its legitimate scope only with reference to the 
property inherited from a male ancestor or consistently treated a8 such by ° 

Opay P aasatl 

(1) Mitakehara I, Í, 3- (6) 61903) I. Le R. 27 Mad. 310° -s 

(2) Mayne’s Hindu Law, 7th Ed., p. 344. o (7) (1903) I. Ls R, 27 Mad. 300, 

(3) (1881) I, L. B. 8 Cal. 131. (8) (1902) LAR. 29 I. A. 156: œ 

(4) (1839) I. Le R. 17 Cal. 88. 52 * (93 (1901) I. L, B. 25 Mad, 658+ 

(5) (1886) I. p R. f2 Bom. 122, 133. . 
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the descendants of such ancestor and could not be extended to the pro- 
perty inherited from a female or any other collateral. But in Vythinatha 
Ayyar v. Yeggia Narayana Ayyar(), the Madras High Court reverted to 

` its view in Mutiayan Chetti v. Sivagiri Zamindar(2). Apparently the 
learned Judges seem to have been influenced in theit decision by the 
judgment of the Privy Council in the case of Venkayyamma Garu v. Ven- 
hataramanayyamma Bahadur Garu (3). The,facts of the case ein Vythi- 
natha Ayyar v. Yeggia Narayana Ayyar() are as follows :—The property 
of the maternal grand-father descended to his deughter’s son. He was 
„himself the father of several sonsat the time he inherited his grand-father’s 
property. The learned Judges held that father and sons took simultaneously 
as joint tenants and the latter were entitled-to sue the father fot a parti- 
tion of the property inherited from his maternal grand-father.. The deci- 
sions reviewed above have indeed the effect of disturbing settled prin- 
ciples of Hindu law. Indeed the decision in Vythinatha Ayyar v. Veggia 
Narayana Ayyar (5) has the effect of bringing into existence a species of 
joint family property -unknown to the Smriti writers and commentators 
who have written on the subject. As Mr. Mayne is forced to remark, the 
“ decision is calculated to admit hereafter considerable discussion (6),” , 


‘RECENT ENGLISH CASES. 





è Divorce—Practite—Nullity—Hearing in Camera—Publication of 
Proceedings after Decree—Contempt of Coart—Committal—A ppeal—Com- 
‘wm petency—Criminal Cause or Matter—Matrimonial Causes Act, 1857 (20 & 
21 Vict. c. 85), €s. 2, 6, 22, 46—/udicature Act, 1873 (36 & 37 Vict. c. 66), 
s.47. The Probate, Divorce and Admiralty Division has no power, either 
with or without the consent of the parties, to hear a nullity suit or other 
matrimonial suit in camera in the interest of public decency. Per Viscount 
Haldane L. C.: The general rule as to publicity must yield to the para- 
mount duty of the Cdurt to secure that justice is done; and it is open to 
a party iù a matrimonial suit, upon proof that justice cannot be done other- 
wise, to apply for a hearing in camera, and even for the prohibition of 
subsequent publication of the proceedings, in exceptional cases Pere Earl 
ob hur: In cases where it ise shewn that the administration of justice 
would be rendered impracticable by the presence of the public, as for 
example where a party would be reasonably deterred by publigity from - 
«seeking relief at the hands of the Court, an order for hearing a matrimonial 
suit in camera may be lawfully made. Subject to the above limitations 
(1) (1903) I. L. R. 27 Mad. 982, (4) (1908) I. L. R. 27 Mad. 882, 


(2) (1878) J. Lo R. 3 Mad, 370% (5) (1903) I. It. R. 27 Mad. 382, 
(8) (1902) L, L. R. 25 Madi 678, e (6) Mayne’s Hindu Law, 7th Edn., p. 768, 
` . 
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ries may be made under the Matrimonial,Causes Act, 1857, to regulate 
the hearing of causes in camera. An order was made at the instance of 
the petitioner in a nullity suit, which was practically undefended, for the 
hearing of the cause in camera. After a decree nisi had been pronounced 
the petitioner, through her solicitor, obtained a transcript of the official 
shorthand writer’s notes of the proceedings at the hearing of the cause and 
sent copies of this transcript to certain persons in defence of her reputation, 

Upon a motion by the respondent to commit for contempt of Court the 
petitioner and her solicitor for publishing copies of this transcript in con- 
travention of the order directing that the-cause should be heard in camera, 
Bargrave Deane J. found that the petitioner and her solicitor were guilty 
of a contempt of Court and ordered them to pay the casts of the motion, 
and an appeal from this order was dismissed as incompetent :—Held, (1) 
that the order to hear in camera was made without jurisdiction ; (2) that 
the order, assuming that there was jurisdiction to make it, did not prevent 
the subsequent publication of the proceedings ; (3) that the order to pay 
costs was not a judgment ina “criminal cause or matter” within s. 47 of 
the Judicature Act, 1873, so that no appeal would lie from it, Scott v. Scott 


(1913, A. C. 417). 3 


FOREIGN JUDGMENT— Court in British India—Decree for Divorcee 
and- Damages against cowespondent-—Co-respondent domiciled and 
resident in England—Action by petitioner to retoper upon the decree 
for damages. The Courts of this country will snforc8 a foreign judg- 
ment in personam ancillary or accessory to a, decree for dissolution 
of marriage, such as a judgment for damages against a co-respond- 
ent, regularly pronounced according to the law of the Coure which =: 
has given it, where both the Court pronbuncing afid the Court 
enforcing the judgment are Courts of the same Sovereign and where the 
Court enforcing it could not grant that relief beca use it had no jurisdic- 
tion over the marriage to the dissolution of which thé judgment for 
damages was ancillary. The plaintiff, who was a Brjtish subject domiciled 
and resident in British India and had been married there, segularly 
instituted a suit for divorce in India under the Indian Divorce Act, 1869, 
making the defendant à co-respondent. The defendant, a domiciled 
Brith subject, had then left India and had no preperty there ; he was 
resident in England and was duly served with the petition by registeren. 
post in England, in accordance with the procedure of the Indian Court; 
“he did nt appear or defend the suit. A decree was prdnounced dissolving 
the marriage and awarding 7200/. as damages to be paid by the defendant’ 
to the plaintiff :—Ae/d, that the plaintiff was entitled to recover the 
damages awarded by th judgment of the Court in India. Phillips v. 
Bathe (1913, 3 K B: 25) ©- o-- - oe , 
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MASTER AND SERVANT—sZrade Secret—Secret process—Confidential 
employment—Implied obligation of servant—Information as to secret 
process acquired during employment—Information merely committed 
to memory——Improper use of information—Action to restragn— 
Secret process not disclosed to Court—Power of Court to grant in 
junction. An ex-servant who has been confidentially ‘employed in the 
manufacture of an article under a secret process is under aa implied 
obligation to his late master not to use or’disclose any knowledge or 
information as to that secret process acquired by him during his employ- 
ment. This principle applies to information acquired and retained in the 
Servant’s memory as well as to information committed to writing and 
existing in a tangible form. Where the Court is satisfied that there is a 
secret process, and that the ex-servant has learnt a material part of it during 
his employment, and has made an improper use of the knowledge so 
obtained, it can grant an injunction, although the actual details of the 
secret process are not disclosed at the trial. Amber Size and Chemical 
Company, Limited v. Menzel (1913, 2 Ch. 239). 

PRINCIPAL AND SURETY—Coyudgment debtors—Time given to one 
judgmént debtor—Discharge of surety—Mercantile Law Amendment 
Act, 1856 (19 & 20 Vict. c. 97), s. 5. The rule of law that time given to a 
principal debtor discharges a surety does nat apply when the time is given 
after a judgment for the debt has been recovered by the creditor against 
both the principal debtor and the surety. Jn rea Debtor (1913, 3 K. B. 1 1), 
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HOMICIDE UPON PROVOCATION. 


AN interesting point was raised and discussed in the Court of 
Criminal Appéal this week, in connection with an appeal against a 
conviction and sentence for wilful murder. The appellant had killed 
a woman with whom he was living, and suggested that the killing 
was either justifiable or amounted only to manslaughter ashe was 
provoked to commit the crime by the fact that she had during 


the co-habitation been to a house of illfame. It was suggested that he 


mam the same position as is a ‘husband who finds his wife in the act of 


adultery. The Court refused to accede to this view however and dis- 
missed the appeal." It was also suggested that words or gestur¥s might 
*in-some cases form sufficient provocation to reduce the crime of naurder 
to that of manslaughter, inasmuch as the state of the mind of the pri- 
„soner, when committing the crime, issthe essential factor in determining 
whether heid it of malice aforethought. In Reg v. Welsh ( 11 Cox 
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Cc. 336 ), and many other decisions reported, it has been laid down as 
a general rule that neither words nor gestures, however opprobrious or 
insulting, can have this effect, if the killing is done with a lethal wegpon 
as if was in the case in point. The Court, therefore, dismissed the appeal 
on this ground also. With regard to the first point referred to, it has long 
been the law thať if a husband takes another man in adultery with his 
wife, and,kills him on the spot, he is guilty only of manslaughter: Rex 
v. Manning, Sir T. Raya? 212, The Court pointed out that this doc- 
trine arose from the fact that adultery is the most serious possible breach 
` of the marital contract, and one which the injured spouse might justly 
resent. In the case of a man and woman living together, who have not 
gone through the ceremoity of marriage there is no implied agreement 
or obligation in law upon the woman to keep chaste. Unfaithfulness, 
therefore, to her paramour does not give him any right at law, and he 
cannot, therefore, justify, as can a lawfully married husband, the killing 
of any man cohabiting with her.—Law Times. 


POWER TO GRANT INJUNCTIONS. 


, THE power to restrain by injunction, crimes, torts, breaches of 
contracts, breaches of common law or statutory duty and infringements 
of equitable rights is one of the most powerful weapons in the hands of 
our judiciary. In England it has been applied to -enforce legality upon 
. trade unions and corporations desirous of acting ultra vires where no 
other remedy exists; in America its employment by a Supreme Court 
was at one time a principal grievance against that institution in the 
programme of the advanced Democratic party. Two English cases, gne =- 
of seventeen years ago and another quite recently, illustrate the far reach 
ing ambit of this judicial instrument. So long ago as 1896 Mr. Justice 
North, a somewhat timid Judge not greatly fond of daring innovations 
suprised the legal world of that day by committing for contempt of an 
injunction granted by him, not only the party enjoined, but also an e 
“ aider and abetter” of the breach (Seaward v. Paterson, 1897, 1 Ch. 545) 
and the Court of Appeal upheld his action. In that case a lessee was 
bound by his covenant ‘not to do or suffer anything offensive to the 
tendnts of adjoining premises; in fact, he proposed to hold a boxing 
match on the demised premises; anĝ inthe event an injuncticaiesisddm, 
granted restrairfing him with his “ undertenants, servants, and agents, ” 
from hofding the match. Two persons named Sheppard and Murray, who 
were,not undertenants, servants or agents of the defendant, btt who had 
received notice of the order, neverthelesg proceeded to arrange for a box- e 
.ing-match on the defendant’s premises. They were committed to prison 
not 4s being themselves bound by the injunctiob, but on the grownd that 
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e. 
they had aided and abetted a party enjoined by the Court to disobey its 
order-a serious contempt of the Court. The right to commit on the 
lattér ground was emphatically asserted by the Court of Appeal, . Mr, 
Justice Neville has just followed and somewhat extended the printiple 
laid down in Seaward v. Paterson by granting an injungtion ex parte in 
the first instance agains‘ a third party, not undertenant, servant, or agent 
of the defendant, who threatened to aid him ip doing an act in ‘respect of 
which an injunction was prayed against the defendant (Hubbard v. 
Woodfield). In a pending action the matter in, dispute was the right - 
of`°the defendant to sell certain grass on a farm of which he was 
“tenant. On the 2oth of June of this year an ex partie injunction was 
granted against him, forbidding the sale until the 27th of June‘or further 

.. order. He then advertised the sale by certain auctioneers after the 27th 
of June. The defendant himself could not be readily found; hence the 
plaintiff asked directly for an injunction against the auctioneers without 
adding them as defendants; and this, Nevill J. held that he had juris- 
diction to grant.—Solicitors Journal. 


REVIEWS. 
` 





The Hindu Law of Marriage and Stridhana. By SIR Gooroopass 
? BANERJEE, Kt., M.A., D. L., Ph. D, CALCUTTA: S. K. Lahiri & 

Co., 56 College Street. Third Editio, 1913. Roy. 8vo. Pages xxvi 
~ ĉRd 487. Price Rs. ro. 


THE Tagore Law Lectures have furnished the profession with an excel- 
lent series of legal text-books, of which the present volume is an eminent 
example. The substance of the lectures was first delivered in 1878; and 
we have now its third edition brought up to date. -Of the subjects dealt 

e with, the institution of marriage among Hindus is a sacrament; it js more 
than status,and is certainly not a contract. The whole fabric of Hindu 
Law with its sacrosanct embellishments rests upon this basic norm. The 
rights and liabilities flowing from it are therefore complex and numerous, 
These are considered, in all their bearings in the first six lectures, Which 

tenecitute one-half of this treatise. The remaining six lectures treat of 
Stridhana or a woman’s peculium. The law governing the devolution 

of the different kinds of Stvidhana is by no means free from diffimulty, and 

“is not unfform in all Schools of law. This part of the subject is dealt with 

- clear precision, which is a distinguishing feature of the work under review, 

“ The present work is always regarded as a leading text-book on the sub- 

jects with which it. defls. It „only remains ‘to say that the present 
r. . 
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edition is a worthy successor. to the foregoing editions; and has the 
benefit of a thorough revision at the hands of its distinguished author. 


The Indian Companies Act (VII of 1913). By P. L. BUCKLAND, B. A., 
of the Inner Temple, Barrister-at-Law. CALCUTTA: Thacker, 
Spink & Co. 913. Demi 8vo. Pages xlvi and 409. Price Rs. 10. 
THE new Companies Act in India which was passed in April last is 

modelled “on the Compans Consolidation Act of 1908 enacted by the 

British Parliament. Since the Act of 1882 was placed on the Indian Statute 

Book, both the statute 14w and the decided cases in England underwent 

a great deal of change. The developement and growth of companies in- 

India created new situations and called forth a variety of precedents, 

Experience therefore demanded not only an assimilation of our law to the 

modern development of the law in England; but also an up-to-date piece 

of legislation to meet with the conditions of life that had learned to exist. 

The provisions of the Indian Companies Act of 1913 are fully annotated 

in this volume. The annotations call attention to all the Indian reported 

cases and to pertinent English cases. The comparative table showing the 
sections of the English and Indian Acts is very useful. The appendices 
comiain general information for persons who have to deal with companies 

and set out precedents of memoranda and articles of association. A 

large amount of labour and léarning seems to have been devoted to the 

Preparation of this work. We can confidently assert that it is a very useful 

‘edition of the Act. $ 


The Indian Decisions, New Series. Calcutta, Vols. 2 and 3. Edited by 
the Lawyers’ Companion Office. Trichinopoly. Published by Tak =° 
VENKASAWMY Row, and T S. KrisHNAsAWMY Row, the Law Print- 
ing House, 11 Mount Road, Madras. r913. Roy. 8vo, Pages xxviii 
and 1330; xxiv and r195. Price Rs. 7 each. . 

The Indian Decisions, New Series. Allahabad. Vol. 7. Edited by the 
Lawyers’ Companion Office., TRICHINOPOLY. , Published by T. A. ° 
VENKASAWMY Row and T. S. KRISHNASAWMY Row, the Law Print- 
ing House, 11 Mount Road, Madras. 191 3- Roy. 8vo. Pages xx and 
1057. Price Rs. 7. ° ; 

Tae Sécond and Third Volumes of the CalcuttasSeries have been pub- 
lished close upon the heels of the first. They re-print Vols. 4 to 7 of thea. 
cutta Series in tlre Indian Law Reports. The Allahabad Volume is a ver- 
batim copy of the Volumes 13 to 15 of the Allahabad Series in the Indian 
Law ay ple The publication of these volumes is carried on as fast as the’ 
exigencies of a well-equipped printing pess can admit. These volumes œ% 
fully maintain the level of usefulness reached by their predecessogs in their 
substance and form. The New Series bids fair tosbecome a populdr Series 

of. Reports, e e a. 
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The All-India Digest, Civil: 1811-1911. Vol. 6. By T. V. SANJIVA Row, 
with the help ol P. RAMANATHA IYER, B.A. B.L., and P. Hari Rao, 
«B.A. B.L., First Grade Pleaders, Trichinopoly. MADRAS: The Law 
Printing House, 11 Mount Road. 1913. Demi 8 vo. Pages vii, and 

cols. 2092. Price Rs. 8. 

THE titles covered by this volume range from ‘ f.imitation Act’ to 
‘Mooktearnamah.’ The Civil Digest continues to make a satisfactory 
progress in spite of the manifold engagements*of the Law Printing House, 
We make no doubt that this publication will be completed soon and that 
when completed it will form an unerring guide to the Indian Decisions, 

- New and Old. 
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Desai All-India Century Civil Digest. Vol. 9. by B. R. DESAI, Vakil High 

Court. BARODA: The Chandra Prakash Printing Press, Jubilee 

Garden. 1913. Roy. 8vo. Columes xxvi and 2896. Price Rs. 7. 

AMONG the titles embodied in this volume the important ones are 
pleader, pleadings, possession, practice, pre-emption, prescription, pre- 
sumption, principal and agent, privilege, Privy Council practice, probate; 
promissory notes, purchase, railway companies, receiver, registration, rent 
and res judicata. The volumes of this Digest are appearing in rapid suc- 
cession, The method of their preparation exhibits uniform care and re- 
fects credit, on the compiler. s 


The Transfer of Property Act (IV of 1882). By ATUL KRISHNA Ray, 
B. A., B. L., Vakif, Calcutta High Court. CALCUTTA : R. Cambray & 
Co., 9 Hastings Street. 1913. Demi 8ve. Pages li and 518. Price Rs. 5. 
We have learned and also exuberant commentaries on the Transfer 

of “Of Property Act. But a concise case guide to the Act was needed. The 

present volume supplies that need in an eminent degree. It deserves 
mention as a ready reference to decided cases on the provisions of the Act. 


The Specific Relief Act, 1877. By MAHIM CHANDRA SARKAR, RAI 
BAHADUR, Retiged Sub-Judge. CALCUTTA : Rai M. C. Sarkar, Baha- 
dur, and Sons. Second Edition 1913. Crown 8vo. Pages xxii. and 378. 
THIs isa handy edition of the Specific Relief Act from the pen ofa 
veteran writer of law books, It contains exhaustive and concise case- 
notes. Its handy size is calculated to facilititate the handling of thfe Act. 








ERIE 
The Law of Obligations in British India Vol. I. By S. VENKATA CHARIAR 
B. A., M. L., Advocate, Madras High Court. MADRAS: PAR. Rama 
Iya? & Co., Esplanade. 1913. Demi 8vo. Pages 40 and 213, Price 
Rs. 3. 
Tulg book contains the texts of the Indian Contract Act, the Specific 
ReliefeAct and the N egotiable | Instruments Act. Select foot-notes are 
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added on every page to call the attention of students to salient features of 
the sections and the principles underlying them. The book will be 
helpful to students in studying the law of obligations in India. e, 





The Code of Criminal Procedure. By KHURSHEDJI KAVASJI SUNTOKE, 
B. A., LL. B.,° Vakil, High Court. BomBay : N. M. Tripathi & Co., 
Kalkagevi Road. Fifth Edition. 1912. Demi 8vo. Pages lv, 67 
exliv and 44. Price RẸ 4-8-0. 

As a student’s Edition of the Code of Criminal Procedure this 
work has deservedly been popular. Itis prepared with the sole objevt 
of assisting students in grasping the procedure and practice of our” 
Criminal Courts. The editfons of this book which have successively ap- 
peared indicate the fulfilment of that object. 


MISCELLANY. 





A well-known barrister in England relates an incident that occurred 
in a Court on a certain big race day. A junior barrister received a telegram 
announcing the result of the great race. Springing to his feet and waving 
the telegram he shouted, “ Hurrah, hurrah! So-and-so has won.” For 
this indiscretion he was sternly rebuked by the Judge, who, however 
immediately afterwards, leaning over the front of his «desk, said in an 
undertone, ‘“ By the way, Mr.—, does your telegram happen to say what 
horse came in second?” : 


The following story is told of a young lawyer who wag not overwht ~ 
med with clients. A friend entering the office one day observed on the 
desk a cheap alarm clock. “ Taking it home”, he observed, “ to wake 
you up in the mornings.” 

“u No”, the lawyer smilingly replied, “Iam Keeping it ‘there to wake 
me up when it’s time to go home.” 

Win amusing story is told of two lawyers who recently got into a 
wrangle before an American Judge. At last one of the disputants, losing 
contrél over his emotions, exclaimed to his opponents :— 

“Sir, you are, I think, the biggest fool that I ever had the misforttr™- 
to set eyes upon.” 

s Order! Order!” saidthe Judge. “ You seem to forget that Iam, 
in the 4 


On one occasion Mr, Justice Gould was trying a case at York, and 
when he had proceeded for about two hours hf observed :+“ There are 
only eleven jury men in the hax. Wher’ is the twelfth?” 
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“ Please you, my lord,” said one of the eleven, “he has gone away 
about some other business, but he has left his verdict with me.” : 





Acçording to the Daily Mail, California, which has the largest Sgffra- 
gette franchise, has been “going it” in the way of legislation. Asa 
result of investigations the women of California, in a dtlirium of joy over 
their new toy, the ballot, have inaugurated an era of freak legislation 
and financial extravagance. “At the last session of the California legis- 
lature,4,000 Bills were introduced and 1,100 passed. One Bill sought to 
regulate the size of chicken-coops and another “was framed’ to dictate 

ethe style of shoes that school children should wear. Another regulated 
the size of the sheets used in hotels. Thirtyose new commissjons were 
created by the Legislature at a cost of 200,000}. annually in an endeavour 
to create millennium.” The most unpractical political ideas prevail. 
t Children are not to be separated from their parents because of poverty. 
The State is to subsidise the home. Prisoners are to be paid for their 
work in the gaols. In short, a regime of ease and comfort for everybody 
except the tax-payers is to dawn in the Golden State”. 


Justice Sir William Grantham, of the King’s Bench Division, who 
died recently, was a good deal of a character. He was noted for what 
was regarded as too great freedom of speech in his judicial opinions. 

A story about Sir-William was that, after protesting vainly to a man 
who was smokifig in a nonsmoking railway carriage, he sought to impress 
the offender by handing him his card, with a threat to have the man ar- 
rested at the next station. But the man left the compartment quickly 
*--hen the train stopped, and took a seat in another compartment. Justice 
Grantham sent*the guard to get the man’s name and address so that he 
could be prosecuted. When the guard returned he said: 

“J wouldn’t have him arrested, sir. I asked him his name and he 
gave me this card. You see, he is Mr, Justice Grantham, sir.” ° 





Afa certain trtal quite a young doctor was called as an expert. 
Counsel’for the other side in cross-examining the youthful medico, gave 
utterance to several sarcastic remarks tending to throw doubt upon the 
ability of so young a man. 

One of the quéstions was, “You are entirely familiar with the’ 
symptoms at oonenenigi of the brain?” 

“I am.’ 9 : , 

tt a continued the cross-examiner, “ suppose my ee 
Mr. Taylor and myself were to bang our heads together, should 
concussion of the brain?” E 
Ke our „learned friend, aes Taylor, migltt,” suggested the young 
physician. , TOE E EE 
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NOTES, . 


For a generation an appeal in murder case has not been heard 
by the Judicial Committee of the Privy Council. The Board only 
entertains appeals in criminal cases where by some disregard of the 
forms of legal process, or by some violation of the principles of natural 
Jystice, some substantial and grave injustice has been done (lz re Dillet, 
12 App. Cas. 459). In Vaithinatha Pillai v. The King-Emperor, reported 
in the last issue (15 Bom. LeR. gto), the accused was a Zamindar in the 
Madras Presidency. He wascharged with abetment of the murder of 
his daughter-in-law which took place in his owp houe. He was cor, 
victed. of murder by the Sessions Judge of Tanjore and two assessors, 
the third assessor dissenting, and sentenced to death. The conviction 
came for confirmation before Bakewell and Sadasiva Aiyar JJ." Asetre™ ` 
two learned Judges differed in opinion the case was referred to Sankaran 
Nair J. who, agreeing with Bakewell J., confirmed the conviction and 
sentence. The accused thereupon petitioned to the Privy Council and 
obtained special leave to appeal on the ground that there was a prima facie 
case of miscarriage of actual justice, The Judicial Committees quashed 
the conviction on the ground that owing to the reception ef wholly in- 
admissible evidence, the use made of that evidence when admitted to 
the grave prejudice of the accused, coupled with the absence of all reliable 
evidence of the appellant's guilt, substantial afid grave injustice was 
done. The approver’s story in this case lacked independent corfoDora- 
tion, because thie’ only other witness who gave direct testimony as to the 
commigsion of the crime was the accused’s own son, the husband of the 
dece#Sed woman. As the father and son were not on good terms oWing 
to differences in respect of family property, caused through the alleged 
instigation of the daughter -in-law, *the deposition of the son, thade three 
weeks after the approver’s confession, was, owing to. certain discrepancies 
held to be Svidonuy designed and intended to coponorale inet approver’s 
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story. As the stories told by both these men were designely made to 
harmonize and fit into each other, the Privy Council rejected the 
evidence ,of the accused’s son as Micreliable and disregarded it gs 


completely as that of the approver who was not believed by the ` 


Sessions Judge and the High Court. The late law member of 
the Council of the Governor-General, Sir Erle Richards, who represented 
the Crown, urged the danger of disturbing the verdicts of Judges in 
criminal, Courts in India who were acquainted with the local habits, 


opinions and feelings of the parties. But their L&rdships emphatically 


said that this was not a case of that character; and that if injustice of the 
kind mentioned in the Dillet’s case had been done, then, howevey great 
might be their reluctance to interfere with or overrule the decisions of 
the Indian Courts in criminal matters, they would advise His ‘Majesty 
to quash the conviction. Statements made in the absence of the accused 
such as conversation between certain persons were used against him. But 
a piece of evidence utterly inadmissible was admitted -and was pressed 
home by the prosecution with great effect. Some messengers were sent by 
a. friend -of the accused to announce the death of the-deceased to friends 
and acquaintances of the family and they said ‘that she had died of 
cholera. The person who sent the messengers denied that he had ever 
instructed them to make,such a statement. Wo evidence was adduced to 
show that the accused had instructed them to make such a statement or 


“knew. anything aboutit. Yet these statements were admitted in evi- - 


dence as clear and convincing proofs of thee accused’s consciousness of 

uilt and_his desire to destroy the evidence of the, crime. The Privy 
Council decided that grave and substantial injustice was done to the 
appellant in admitting and using this piece of inadmissible evidence, and 
the conviction, therefore, could not stand. It is a singular -thing for the 
Judicial Committee to allow appeals in criminal cases; it is more singular 


a still to allow appeal in a case ofmurder ; but it is most singular to quash- 


~— 


a conviction of capital stntence on the ground that it was based upon 
evidence which was wholly inadmissible. 





Phillips v. Batho, £1913] 3 K. B. 25, decides an important . point 

+ «so Tits the enforcement in England of judgments of British Courts, 
wherever they are situated, is concerned. The plaintiff, whé was a British 
subject domiciled and nii in British India and had been mar d in 
India, instituted a suit for divorce in the High Court at Calcutta Ning 
the defendant a co-respondent. The defendant, a domiciled British-sub- 
ject, hadthen left India with bag and bageage and was at the time of 
the suit residing i in England. He was served with the petition by regi- 
stered post, buthe did not appear or defetd the suit, A decree was 
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pronounced dissolving the marriage and awarding £ 7200 as damages to 
be paid by the defendant ( co-respondent ) to the plaintiff. The plaintiff 
brought a suit in England against the defendant claiming the sym of 
&'7200 so awarded. The defendant contended that before the date when 
the divorce proceedings commenced he had left India, and the Court 
pronouncing the judgment had, therefore, no jurisdiction over him, and 
he wasmot bound by its judgment. The High Court in England had 
thus to decide the effect of a judgment pronounced in respect. of adultery 
in India against a corespondent, who was not in India at the time of 
the issue of the petition, when sued on in England, where he was domi- 
ciled. Under the English law the Court in England could not give damages 
against the co-respondent for its jurisdiction is limited to dealing with 
marriages of persons domiciled in England and thé consequences follow- 
ing from the infringement of such marriage ties, i 
Scrutton J. decided that the plaintiff was entitled to recover the 
damages awarded by the Calcutta High Court because judgments asta 
status in matters within the jurisdiction of the Court are in rem and bind 
‘all the world. Marriage and thè dissolution of marriage are matters of 
gtatus, and the judgments of the Indian Court in this matter are in rem 
and bind the world. Ancillary and accessory to the judgement as to 
status is the power to give damages against the person causing the 
marriage to be dissolved. This power is recognised both by the English 
Courts aud the Indian Courts. The English Courés will, therefore, 
recognize and enforce the judgment as to status of the Indian Courts if 
matters within their jurisdiction and enforce the ancillary orders as to 
damages. This principle applies only if the Court pronouncing, the judg: . 
ment and the Court enforcing it are Courts of the same Sovereign, and 
the judgment is one in rem affecting status ora judgment in personam 
ancillary or accessory to such judgment iz rem, and regularly pronounced 
by the law of the Court which has given it. This decision marks a step 
in advance in the English law ‘of procedure. | 2 





The judgment of Sir Lawrence Jenkins C. J. Jn the matter of the 
Amrita Bazar Patrika (17 Calcutta Weekly Notes, 1253) is a historical 
pronouncement dealing with the question whether the High Court has 
jurisdiction to commit for contempt of an inferior criminal COM: on’ 
sumpary proceedings. The learned and eminent Chief Justice succinctly 
inlata how far the powers which the High Courts exercige in respect 
of contempt matters are inherited from the Sudder Dewani Adawlat, the 
Sudder Nizamut Adawlut and the Supreme Court, and how far they ardaes 
the creations of statutes, The judgment gives the history of the genesis 
of this jurisdiction as vividly ag the presenfation of many a historical 
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episode on the screen ofa cinema. In this case the Advocate-General, 
who comes in no small measure of scathing criticism, had applied for the 
constitution of a Special Bench to hear an application for a Rule upon the 
Editor and Manager, Babu Moti Lal Ghose, who, it is a matter of history, - 
prostrated himself headlong, with tears of gratitude ; in his gyes, at the feet > 
of His Majesty the King-Emperor during the Royal visit to this country, 
and the Printer and Publisher, Babu Tarit Kangi Biswas, to shoW cause 
why they should not be committed for contempt of Court for publishing 
certain articles commenting on the notorious’ Basisal Conspiracy Case 
wher it was being enquired into by the District Magistrate of Barisal. As 
no proof was adduced, except a statement in the petition resting on inform- 
ation and balief, that, Moti Lal Ghose was the Editor and Manager’and ag 
the affidavits were silent on the point, the Court decided that a statement 
resting on information and belief was not legal evidence. The motion 
against Moti Lal Ghose was dismissed as materials necessary to fasten: 
responsibility upon him were ¿wholly wanting. No person can be 
punished for criminal contempt unless the offence be proved -by 
legal evidence. But Tarit Kanti Biswas';had made an admission in 
| his affidavit in answer to the motion that he was the Printex, 
- and the case against him was therefore} proceeded with. To de- 
termine the High Court’s jurisdiction the*judgment lucidly enquires 
into the constitution of the High Court and the jurisdiction, power and 
authority it has itherited. Neither the Supreme Court nor the Sudder 
Diwani and the Sudder Nizamut Adawlats had jurisdiction to commit a 
person for contempt ofa criminal Court in the,mofussil. The High 
- Gewat, however, has in all its jurisdictions, asa Court of Record, power to 
commit for any contempt of itself in relation to any of those jurisdictions; 
and the Court on its Original Side would have power so to punish any 
interference with the due administration of justice by a Division Bench 
in relation to a criminal appeal pending before it amounting to an offence 
*under the common law, and might possibly have such powers even before 
any.appeal. was pending, as for instance where it was shewn that 
Witnesses were being deterred from giving evidence or the jury 
were likely to be prejudiced. The power to commit for con- 
tempt by summary proteeding being an atbitrary, unlimited and un- 
controtted power isto be resorted to sparingly and with the greatest 
caution. It is a weapon to beused always with reference to the 
interests of administration of justice. It .is not enough" fol its 
exérotse that there should be a technical contempt of Court. It must be 
~~ "shown that it was probable that the publication would substantially 
interfere with the due administration °of justices Notwithstanding the 
prima facie tendency: df the language, where it appears that there was 
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in fact no prejudice to any trial or the prejudice was contingent 
or too remote, the Court would not take summary proceedings ia 
contempt. The fact that any writing is reprehensible or otherwise 
objectionable does not necessarily makeit cognizable for contempt of 
Court. As the articles in the Patrika expressed distrust of the police 
and deprecated its mode of searches, arrests and treatment of prisoners, 
but said nothing which would Teter witnesses from giving evidence, they 
were held to have constituted no contempt of Court. However, the pro- 
priety of abstaining from cémment on pending cases in whatever Court’ 
they may be or whatever stage they may have-reached, cannot be question =~ 
ed. , Everyone would agree with the learned Chief Justice when he says: 
“ The responsibilily of a judicial tribunal is at all times ‘great, and I do 
not think Į ask too much when I ask in the interests of judicial officers 
working in the mofussil...that the weight of that responsibility should 
not run the risk of being increased, however unwillingly, by comments 
on the cases before them, or on themselves in connection with those cases.” 
The Advocate General had pressed his application with great 
insistence on behalf of the Crown overlooking the fact that an applicant 
is not entitled as a matter of right to an order for the commitment of a 
person for contempt, but that the application is always addressed to the 
discretion of the Court. Mookefjee J. therefore points out with force in 
„his judgment that the “ reluctance of the Courts to take actich; except in 
cases of great gravity, may be traced to quite respectable antiquity. 
Historians record that when Emperor Augustus desired to punish a his 
torian for contempt, Mecoenus advised him that the best policy was to let 
such things pass and be forgotten. Cæsar said on a similar otcasion that 
to retaliate was only to contend with impudence and put oneself on the 
same level, and even Tiberius acted upon the same view. The Theodo- 
sian Code also made this the law and expressly declared that* slanderets 
of Majesty should be unpunished, for if this proceeded from levity, it © 
was to be despised; if from madness, it was to be pitied ; and . if.from 
malice, it was to be forgiven, forall such sayings were to be regarded 
according to the weight they bore.” 


. 
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We give in extenso the classical address of Lord Haldane, delivered 
at Montreal, in September last. Lord Haldane was invited as the guest 
of the Amegcayn Bar Association. Since the days of Cardinal Wolsey this 
was the fist time that a Lord High Chancellor has left Great Britain ~ 
retaining his office after appointing Commissioners for the care and 
custody of the Great Seal. Lard Haldame’s advent ig the cabinet, formed 
by the late Sir’ Henry Campbell Baanerman, awakéneéd an interest in 
Hegelian philosophy even in quarters where anything German was 
anathema. -Heeisa great student of ‘philosophy. After graduating in 
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first class honours at the Edinburgh University, Richard Bardon Haldane, 
then a scholar in philosophy of four Scottish Universities, went to the 
University of Gottingen, There he dived deep into the meditations 
of Kant and Hagel. He qualified himself for the Bar subsequently ; 
entered into Parliament when he was twenty-nine; @nds.0n commanded 
a good practice. The mind that was trained to the abstrusities of 
German Philosophy had playful work in the anfractuosities of -English 
law. To him Law was nota jealous mistress. She allowed him to flirt 
“with literature and maintain friendship with* his old love, philosophy. 
In him we find a unique combination of an evinent politician, a 
brilliant lawyer, a ripe scholar- and æ deep thinker. dis address, 
therefore, is of* special interest, not only to every student of ethics and of 
jurisprudence, but to every student of humanity. The pregnant lessons 
that it teaches have peculiar force in this country owing to the low level, in- 


matters social, commercial and political, of what Lord Haldane calls 
‘Sittlichkeit,’ 


HIGHER NATIONALITY. 
. _ A Study in Lawmand Ethics. 


Annua address at the meetingof the American Bar Association, at, 
Montreal, Canada, delivered by Right Honourable Lord Haldane, Lord 
High Chancellor of Great Britain ( September, 1913 J— 


* Itis with genuine pleasure that I find myself among my fellow 
lawyers of the New World, But my satisfaction is temperred by a sense 
of embarrassment. There is a multitude of topics on which it would be 
most natural that I should seek to touch. If, however, I am to use to 
any purpose the opportunity which you have accorded me, I must exclude 
alfbut one or two of them. For in an hour like this, as in most other 
times of endeavour, he who would accomplish anything must limit him- 
self, What I have to say will therefore be confined to the suggestion of 
little more than a single thought, and to its'development and illustration 
= With materials tHat lie to hgnd. I wish to lay before you af result at 
which I have arrived after reflection, and to submit it for your considera- 
tion with such capacity as I possess. ; 

*For the occasion is as rare as it is important. Awougd me I see 
assembled some of the most distinguished figures in the publi life of this 
continent—men who throtghout their careers have combined law with 
statesmanship, and ayho have exércised a potent influence in the fashion- 
ing of opinion ‘and of policy? The law is indeed a calling notable for the 
indiyidualities it has ne Their Production has counties for much 
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in the past of the three nations that are represented at this meeting, and 
it means much for them to-day. 

What one who finds himself face to face with this assemblage natural- 
ly thinks of is the future of these three nations—a future that may depend 
largely on the influertce of men with opportunities such as are ours. The 
United States and Canada and Great Britain together form a group which 
is unique—unique because of 4ts common inheritance in traditions, «in 
surroundings, and in ideals. And nowhere.is the character of this com- 
mon inheritance more apparent than in the region of jurisprudence. The 
lawyers of the three countries think for the most partalike. Atno period 
has political divergence prevented this fact from being strikingly apparent, 
Where thè letter of their law is different the spirit is yet the same, and it 
has been so always. .As I speak of the historical tradition of great calling, 
and of what appears likely to be its record in days to come, it seems to 
me that we who are here gathered may well proclaim,-in the words of the 
Spartans, “ We are what you were, we shall be what you are.” 


UNISON BETWEEN SOVEREIGN STATES. 


It, is this identity of spirit, largely due to a past which the lawyers of 
the group have inherited jointly, that not only forms a bond of union, but 
furnishes them with an influence that can hardly be reproduced in other 
nations, I take my stand on facts which are beyond «controversy, and 

* seek to look ahead. I ask you to consider with me whether we, who 
-have in days gone by moulded their laws, are not called on to try in days 
‘that lie in front to mould opinion in yet another form, and so encourage 
the nations of this group to develop and recognize a reliable charactef in 
the obligations they assume towards each other. For it may be that there 
are relations possible within such a group of nations as is ours that are 
not possible for nations more isolated fromm each other and lacking in our 
identity of history and spirit. Canada and Great Britain on the one hand 
and the United States on the other, with their common language, their 
common interests, and their common ends, form something resembling a 
single society. If there be such a society it may develop within itself a 
foundation for international faith ofa kind that is new in the history of 
the world. Without interfering with the fregdom of action of these great 
countries, or the independence of their constitutions, it may be possible 
to establish a true Unison between Sovereign States. This unison will 
j doubtless, igit ever comes into complete being, have its witnesges in 
treatises afd written agreements, But such documents can never of” 
themselves constitute it. Its substance, ifit 4s to be realized, must be 
sought far deeper down in ansintimate Social life. Ihave never beerf with- 
out hope that the future ‘development of the world may bring all the 
nations that gompa it nearer together, so that they will progressively 
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cease to desire to hold each other at arm’s length. But such an approxima- 
tipn can only come about very gradually, if I read the signs of the times 
aright. It seems to me to be far less likely of definite realization than 
in the case of a group united by ties such as those of which I have spoken, 

Well, the growth of such a future is at least conceivable. The 
substance of some of the things I am going to say about, its concep- 
tion and about the way by which that conception may become 
real, is as old as Plato. Yet the principles and facts to which I 
shall have to refer appear to me to be often overlooked by those to whom 
they might well appear obvious. Perhaps the reason is the deadening 
effect of that conventional atmosphere out of which few men jn public life 
succeed incompletely escaping. We can best assist in the freshening of 
that atmosphere by emitting no opportunity of trying to think rightly, 
and thereby to contribute to the fashioning of a more hopeful and resolute 
kind of public opinion. For, as some one has said, L'opinion generale 
dirige l’autorite, quels qwen soient les depositoires. 


MESSAGE FROM THE KING. — 


The chance of laying before such an audience as this what was in my 
mind made the invitation which came from the Bar Association and from 
the heads-of our great profession, both in Canada and in the United States, 
a highly attractive’one. But before I could accept it I had to obtain the 
permission of my Sovereign, for, as you know, the Lord Chancellor is also i 
Custos Sigilli, the Keeper of that Great Seal under which alone supreme 
executive acts of the British Crown can be done. Itisan instrument` he 


must neither,quit without special authority nor carry out of the realm, 


The head of a predecessor of mine, Cardinal Wolsey, wasin peril because 
he was so daring as to take the Great Seal across the water to Calais, when 
he ought instead to have asked his Sovereign to put it into commission. 

Well, the Clavis Regni was on the present occasion put safely into 
comħission before“ left, and I am privileged to be here with a comfort- 
able constitutional conscience. But the King has done more than 
graciously approve of my leaving British shores. Iam the bearer to you 
of a message from him which I will now read :— . x 

“ Ihave given my Lord Chancellor, permission to cross the seas, so 
that he may address the meeting at Montreal. I have asked him to convey 
from me to that great meeting of the lawyers of the United States and of 
.-Canaďđa my best wishes for its success. I entertain the hop’ that the 
deliberations of the distinguished men of both countries who are to assem- 
ble at Montreal may add yet “further to the esteem and good will which 
the people of the United States and of Canadà and the United Kingdom 
have foreach other,” . 
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The King’s message forms a text for what I have to say, and, having 
conveyed that message to you, I propose in the first place to turn to.the 
Teasqns which make me think that the class to which you and ‘I „belong 
has a peculiar and extensive responsibility as regards the future rela- 

-tions of the three tountries. But these reasons turn on the position 
which Courts of Law hold in Anglo-Saxon constitutions, and before I 
enter on them I must recall to you the character of the tradition .that 
tends to fashion a common mind in you and me as members of a profes- 
sion that has exercised a*profound influence on Anglo-Saxon Society. -It 
is not difficult in an assemblage of lawyers such as we are to realize the - 
process by, which our customary habits of thought have come into being 
and bind us together. The spirit of the jurisprudence which is ours, of the 
system which we apply to the regulation of human affairs in Canada, in 
the United States, and in Great Britain alike, is different from that 
which obtains in other countries. It is its very peculiarity that lends to 

. it its potency, and it is worth while to make explicit what the spirit of 
our law really means for us. - 
REMEDIES AND IGHTS. i 


T read the other day the reflections of a foreign thinker on 
what seemed to him the -barbarism of the entire system of 
English jurisprudence, in its essence judge-made and not based 

* on the scientific foundation of a code. I do pot wonder atsuch , 
reflections. There is a gulf fixed between the method of a code and such 
procedure as that of Chief Justice Holt in Coggs v. Bernard, of Chief 
Justice Pratt in Armory v. Delamirie, and of Lord Mansfield when ho 
defined the count for money had and received. A stranger to the spirit of 
the law as it was evolved through centuries in England will always find 
its history a curious one. Looking first at (the early English common 
law its most striking feature is the enormous extent to which its founders 
concerned themselves with remedies before settling the substantive rules 
for breach of which the remedies were required. Nowhere else,. unless 
perhaps in the law of ancient Rome, do we see such a spectacle of legaj 
writs making legal rights. ° Of the system of the common law there is a 
saying of Mt. Justice Wendell Holmes which is profoundly true :—“ The 
life of the law has not been logic ; it has been experience. The felt neces: 
sities of the time, the prevalent moral and political theories, intentions of 
public policy, avowed or unconscious, even the prejudices which Judges 
share with their fellow-men, have had a good -deal more to do than the ` 
syllogism in determining the rules by which men should be governed. 
The law embodies the stgry of a nation’s development through many 
centuries, and it cannot be dealt with as if it contained only *the axioms 
and corollaries of a book of matitematics.” As the distinguished writer 
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whom I have quoted tells us, we cannot, without the closest application 
of the historical method, comprehend the genious and evolution of the 
English common law. Its paradox is that in its beginnings the forms of 
action came before the substance, It is in the history of English remedies 
that we have to study the growth of rights. I recall a notable sentence 
in one of Sir Henry Maine’s books. “So great,” he declares, “is the 
ascendency of the law of actions in the infaney of Courts of Justice, that 
substantive law has at first the look of -being gradually secreted in the 
interstices of procedure.” I will add to his obsérvation this : that all our 

. reforms notwithstanding, the dead hands of the old forms of action still 
rest firmly upon.us. In logic the substantiva conceptions ought of course 
to have preceded these forms. But the historical sequence has been 
different, for reasons with which every competent student or early 
English history is familiar. The phenomenon is no uncommon one. The 
Time Spirit and the Spirit of Logical Form do not always, in a world 
where the contingent is ever obtruding itself, travel hand in hand. The.. 
germs of substantive law were indeed present as potential forces from the 
beginning, but they did not grow into life until later on. And therefore 
forms of action have thrust themselves forward with undue prominence. 
That is why the understanding of our law is, even for the practitioner of 
to-day, inseparable from knowledge of its "history. 


*~EQUITY AND THE OFFICE OF CHANCELLOR. 


As with the common law, so it is with equity. To know the principles 

of equity is to know the history of the Courts in which it has been 
“~~administered, and especially the history of the office which at present I 
chance myself to hold. Between law and equity there is no other true 
line of demarcation. The King was the fountain of justice. But to get 
justice at his hands it was necessary first of all to obtain the King’s writ. 
As Bracton declared, non potest quis sine brevi agere. But the King could 
not personally look.after the department where such writs were to be 
obtained. At the head of this, his Chancery, he therefore placed a 
Chancellor, usually a Bishop, but sometimes an Archbishop, and even a 
Cardinal for in those days the Church had a grip which to a Lord Chancel. 
lor of the twentiethscentury is unfamiliar. At first the holder of the office 
‘was not a Judge. But he was the keeper of the King’s conscience, and his 
business was to see that the King’s subjects had remedies when he consi- 
dered that they had suffered wrongs. Consequently he ‘began to invent 
few writs and finally to develop remedies which were not corMined by 
the rigid precedent of the eommon law. Thus he soon became a 
Judge. * When he foupd that hee could not grant a common law 
writ he took to ‘summoning people before him and to searching 
their consciences, He inquired, for instance, as to strust which they 
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were said to have undertaken, and as the result of his inquiries rights 
and obligations unknown to the common law were born in his Court of 
consience. You see at a glance how susceptible such a practice was of 
develépment into a complete system of equity. You should expect, more- 
over, to find that the ecclesiastical atmosphere in which my official pre- 
decessors lived would influence the forms in which they moulded their 
special system of jurisprudenge. This did indeed happen but even in 
those days the atmosphere was not merely ecclesiastical, For the Lord 
High Chancellor in the hqusehold ofan early English monarch was the 
King’s domestic chaplain, and as, unlike his fellow servants in the house- . 
hold, the Lord High Steward and the Lord Great Chamberlain, he always 
possessed the, by no means common, advantage of being able to read and 

“write, he acted as the King’s political secretary. 
THE LORD CHANCELLOR IN EARLY DAYS. 

He used, it seems, in early.days to live in the palace and he had a 
regular daily allowance. From one of the records it appears that his 
wages were 55., a simnel cake, two seasoned simnels, one sextary of clear 
wine, one sextary of household wine, one large wax candle, and forty.small 
pieces of candle. In the time of Henry II, the modern treasury spirit 
appears to have begun to walk abroad, for in the records the allowance of 
58. appears as if subjected to a-reduction. If he -dined away: from the 
palace, siexira domum comederit, and was thereby forced to provide extras, 
then indeed he got his 5s. But if he dined at home, ¿etra domum, he was 
not allowed more than 3s. 6d. . The advantage of his position was, how- 
ever, that, living in the palace, he was always at the King’s ear. He kept 
the Great Seal through which ‘all great acts of State were manifested. 


- Indeed, it was the custody of the Great Seal that made him Chancellor, 


Even to-day this is the constitutional usage. When I myself was made 
Lord Chancellor the appointment was effected, not by Letters Patent, nor 
by writing under the Sign Manual, nor even by words spoken, but by the 
Sovereign making a simple delivery of the Great Seal into my hands 
while I knelt before him at Buckingham Palace in the presence ‘of the 
Privy Council. : j 

The reign of Charles I. saw the last of the ecclesiastical Chancellors. 
The slight sketch of the earlier period which I have dfawn shows that in 


. these times there might well have developed.a great divergence of equity 


from the common Jaw, under the influence of the Canon and Roman Laws 
to which ecclesiastical Chancellors would naturally turn. In she old 
Courts of Equity it was natural that a different atmosphere from that of 
the Common Law Courts should be breathed. But with the gradual 
drawing together of the Courts of Law and Equityeunder law Chancellors 
the difference of atmosphere disappears, sand we see‘the two systems 
becoming fused into one. a à l 
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The moral of the whole story is the hopelessness of attempting ‘to 
study Anglo-Saxon jurisprudence apart from the history of its growth and 
of the characters of the Judges who created it. Itis by no accident that 
among “Anglo-Saxon lawyers the law does not assume the form of cwdes, 
but is largely judge-made. We have statutory codes for portions of the 
field which we have to cover. But these statutory codes come, not at the 
beginning, but at the end. For the most part the law has already been 
made by those who practise it before the codés. embody it. Such codes 
with us arrive only with the close of the day, after its heat and burden 
have been borne, and when the journey is already near its end. 


LAWYERS AND PUBLIC AFFAIRS. 


I have spoken of a spirit and of traditions which have been apparent 
in English law. But they have made their influence felt elsewhere. My 
judicial colleagues in the province of Quebec administer a system which is 
partly embodied in a great modern code, and partly depends on old French 
law of the period of Louis XIV. They apply, moreover, a good deal of 
the public and commercial law of England. The relation of the code to 
these systems have given rise to some controverses. What I have gather- 
ed, however, when sitting in the Judicial Committee of the Privy 

Council, isthat a spirit not very different from that of the English 
lawyers has prevailed in Quebec. The influence of the judgesin moulding 
the law,-~wedoflegat opinion in fashioning the shape which it should take, 
seem to me to have seen hardly less apparent in Quebec than elsewhere in 
Canada, Indeed, the several systems of our group of nations, however 


these systems have originated, everywhere show a similar spirit and dis- 


close fhe power of our lawyers in creating and developing the law as well 


as in changing it—a power which has been more exercised outside the le- ` 


gislature than within it. Itis surely because the lawyersof the New 
World have an influence so potent and so easily wielded that they have 
been able to use it copiously in a wider field of public affairs than that of 
mere jurisprudence.» It is very striking to the observer to see how many 
of the ames of those who have controlled the currents of public opinion 
in the United States and Canada alike have been the names of famous 
lawyers. I think this has been so partly because the tradition and spirit 
of the law were always what I have described and different from that on 
the continent of Europe. But it has also been so because, in conse- 
quence of that tradition and spirit, the vocation of the lawyer has not, as 
on the sontinent of Europe, been that of a segregated profession of. inter- 
preters ; but a vocation which has placed him'at the very heart of affairs. 
In the United Kingdom this fas happened in the same fashion, yet hard- 
ly to,so great an extents because there has beén competition of other and 
powerful classes whose traditiom has been to devote their lives to a Parlia- 
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mentary career. But in the case of all three nations it is profoundly true 
that, as was said by the present President of the United States in 1910; 
in an address delivered to this very association, ‘the country must find 
lawyers of the right sort and the old spirit to advise it, or it must stumble 
through a very chaos of blind experiment.’ ‘It never,’ he went on to 
add, ‘needed lawyers who are also statesmen more than it needs them now 
—needs them in its Courts, in its Legislatures, in its seats of executive 
authority—lawyers who can“think in the terms of society itself.’ This at 
least is evident, that, if you and I belong to agreat calling, it is a calling 
in which we have a great responsibility. Wecan do much to influence 
opinion, and the history of our law and the character of our tradition ° 
render it easy for us to attan to that unity in habit of thought and sen- 
timent which is the first condition of combined actidn. That is why I 
do not hesitate to speak to you as I am doing. 

And having said so’ much I now submit to you my second point. The 
law has grown by development through the influence of the opinion of 
society guided by its skilled advisers. But the law forms only a small 
part of the system of rules by which the conduct of the citizens of a state 
is regulated. Law, properly’so called, whether civil or criminal," means 
esséntially those rules of conduct which are expressly and publicly laid 
down by the sovereign will of the state andare enforced by the sanction 
of compulsion. Law, however, imports something more than’ this. AsI 
have already remarked, its full significance cannot be umterStood apart 
from the history and spirit of the nation whose lawTit is. Moreover, it 
has a real relation to the obligations even of conscience, as well as to 
something else which I shall presently refer to as the general will of 
society. In short, if its full significance is to be appreciated, larger con- 
ceptions than those of the mere lawyer are essential—conceptions which 
come to us from the moralist and the sociologist, and without which we 
cannot see fully how the genesis of law has come about. That is where 
writers like Bentham and Austin are deficient. One cannotread a great, e 
book like the “Esprit des Lois” without seeing that “Montesquieu "had a 
deeper insight than Bentham or Austin, and that he had already grasped a 
truth which, in Great Britain at all events, was to be forgotten for a time. 


i THE TRIBUNAL OF CONSCIENGE. 


Besides the rules and sanctions which belong to law and legality, there ° 
ate other rules with a different kind of sanction which also influence conduct. 
I have spoken of concience; and concience, in the strict sense of the word, has 
its own Court. But the tribunal of conscience isa private one and its jurisdic- 
tion is limited to the individual whose conscience it is. The moral rules — 
enjoined by the private conscience thay be thesyery highest of’all, But 
they are enforced only by an inward and private fribunal. Their sanction 
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is subjective, and not binding in the same way on all men. The very 
loftiness of the motive which makes a man love his neighbour more than 
himself, or sell all his goods in order that he may obey a great and inward 
call, renders that motive in the highest cases incapable of being made a 
rule of universal application in any positive form. And so it was that 
the foundation on which one of the greatest of modern moralists, Imma- 
nuel Kant, sought to base his.ethical system, had to be revised by his 
succéssors. For it was found to reduce itself to little more thana negative 
and, therefore, barren obligation to act at all times from maxims fit for 
law universal—maxims which, because merely negative, turned out to be 
tnadequate as guides through the field of daily conduct. In point of fact, 
that field is covered in the case of the citizen oħly to a small extent by 
law and legality on’the one hand, and by the dictates of the individual 
conscience on the other, 

‘SITTLICHKEIT.’ 


There is a more extensive systen of guidance which regulates conduct, 
and which differs from both in its character and sanction. It applies, 
like law, to all the members of a society alike, without distinction of 
persons. It resembles the morality of conscience in that it is enforced by 
no legal compulsion. In the English language we have no name for it, 
and this is unfortunate, for the lack of a distinctive name has occasioned 
confusion both of thoyght and of expression. German writers have, how- 
ever, marked out the system to which I refer and have given it the name 
of ‘Sittlichkeit.’ In his book “ Der Zweck im Recht”. Rudolph von 
Jhering, a famous professor at Gottingen, With whose figure I was fami. 
~liar when I was a student there nearly forty -years ago, pointed out, in 

the part which *he devoted to the subject of“ Sittlichkeit,” that it was 
the merjt of the German language to have been the only one to find a 
really distinctive and scientific expression for it. ‘ Sittlichkeit’ is 
the system óf habitual or customary conduct, ethical rather than 
legal, «which embrages all those obligations of the citizen which 
it is ‘kadform’ or ‘not the thing’ to disregard. Indeed, regard 
for these obligations is frequently enjoined merely by the social 
penalty of being ‘cut’ or looked on askancé. And yet the system 
is so generally accepted and is held in so high regard that no onë can 
venture to disregard it without in some way suffering at the hands of his 
neighbours forso doing. Ifaman maltreats his wife and children, or 
habitually jostles his fellow-citizen in the street, or does things flagrantly 
selfish or in bad taste, he is.pretty sure to find himself in a minority and 
the worse off in the end. But not only does it not pay to do these things, 
but the decent man does not wish todo them., A feeling anologous to 
what afises fom tha dictates of his more private and individqal conscience 
restrains him. He finds himselfso restrained in the ordinary affairs of 
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daily life. But he is guided in his conduct by no mere inward feeling, as 
in the case of conscience. Conscience and, for that matter, law overlaps 
pasts of the sphere of social obligation about which I am speaking. A rule 
of conduct may, indeed, appear in more than one sphere, and may conse- 
quently have a two-fold sanction. But the guide to which the citizen 
mostly looks is just the standard recognized by the community—a com- 
munity made up mainly of*those fellow-citizens whose good opinion he 
respects and desires to have. He has everywhere round him an object 
lesson in the conduct éf decent people towards each other and towards 
the community to which they belong. Without such conduct and the 
restraints which it imposes there could be no tolerable-social life, and real 
freedom from interference would not be enjoyed. itis the instinctive 
sense of what to do and what not to do in daily life and behaviour that is 
the source of liberty and ease. And itis this instinctive sense of obliga- 
tion that is the. chief foundation of society. Its reality takes objective 
shape and displays itself in family life and in our other civic and social 


‘institutions. It is not limited to any one form, and it is capable of mani- 


festing itself in new forms and of developing and changing old forms. In- 
deed, the civic community is more than a political ‘fabric. It includes all 
the social institutions in and by which the individual life is influenced, 
such as are the family, the school, the church, the legislature and, the 
executive. None of these can subsist in isolation from therest; together 
they and other institutions of the kind form a singte organic whole ; the 
whole which is known as the nation. The, spirit and habit of life which 
this organic entirety inspires and compels are what, for my, present 
purpose, I mean by “ Sittlichkeit.” “Sitte” is the German for custom, 
and “ Sittlichkeit” implies custom and a habit of mind and action. It 
also implies a little more. Fichte* defines it in words which are worth 
quoting and which I will put into English. “ What, to begin with, ” he 
says, “ does ‘ Sitte’ signify, and in what sense do we use the word? It 


means for us, and means in every accurate referencë we make to it, those 


principles of conduct which regulate people in their relation’ to each 
other, and which have become matter of habit and second nature at the 
stagg of oulture reached, and of which therefore we are not explicitly 


conscious. Principles, we call them, because we do not refer to the sort 


of conduct that, is casual or is determined on casual grounds, but to the 
hidden and‘uniform ground of action which we assume to be present in the 
man whose’action is not deflected and from which we can pretty certainly 
predict what he will do. Principles, we say, which have become a second 
nature and of which we are not explicitly” conscious. We thus exclude all 
impulsés and motives based on free individual chice, the inward aspect 
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of ‘ Sittlichkeit,’ that isto say morality, and also the outward side, or 
law, alike. For what a man has first to reflect over and then freely to 
resolve.is not for him a habit in conduct, and in so far as habit in conduct 
is associated with a particular age it is regarded as the unconscious 
instrument of the time spirit.” 

The system of ethical habit in a community is of a dominating cha. 
racter, for the decision and influence of the whole community is embodied 
in that social habit. Because such conduct is systematic and covers the 
whole of the field of society, the individual will is closely related by it to 
the will and spirit of the community. And out of this relation arises the 
power of adequately controlling the conduct ‘of the individual. If this 
power fails or becomes weak, the community degenerates and may fall 
to pieces. Different nations excel in their ‘Sittlichkeit’ in different fashions. 
The spirit of the community and its ideals may vary greatly. There may 
be a low level of ‘Sitzlichkeit,’ and we have the spectacle of nations which 
have even degenerated in this respect. Itis possibly conflict with law 
and morality, asin the case of the duel. But when its level is high in a 
nation ‘we admire the system, for we see it not only guiding a people and 
binding them together for national effort, but affording the most teal 
freedom of thought and action for those who i in daily life habitually act in 
harmony with the general will. 

Thus we have in the case of a community, beit the city 
or be it the State, an illustration of a sanction which is sufficient 
to compel observance of a rule without any question of the 
application of force. This kind of sanction may be of a highly-compelling 
quality, and it often extends so far as to make the individual prefer the 
good of the community to his own. The development of many of our 
social institutions, of our hospitals, of our universities, and of other estab- 
lishments of the kind, shows the extent to which it reaches and is powerful. 
But itshas yet higher forms in which it approaches very nearly. to the 
level of.the obligation of conscience, although it is distinct from that form 
of obligation. I will try to make clear what I mean by illustrations, A 
man may be impelled to action of a high order by his sense of unity with 
the society to whichehe belongs; action of which, from the civil Stand- 
point, all approve. What he’ does in such a case is natural to him 
and is done without thought of reward or punishnfent, but it has 
reference to standards of conduct set up by society and accepted 
just because society has set them up. There is a poem by the late 
Sir Alfred Lyall which exenaplifies the high level that may be 
reached in such conduct., The poemeis called ,‘‘ Theology in Extremis,” 
and it describes the feelings ofan Englishman who had been taken a 
prisoner by Mahomedan rebels in the Indiau mutiny. Fhe is face to face 
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with a cruel death. They offer him his life if he will repeat something 
from the Koran. If he complies no one is likely ever to hear of it,°and 
he will be free to return to England and to the woman he loves.’ More- 
over, and here is the real point, he is not a ‘believer in Christianity, so 
that it is no question of denying his Saviour. What ought he to do Delive- 
rance is easy and the relief and advantage would be unspeakably great. 
But he does not really hesitate, and every shadow of doubt disappears 


when he hears his fellowprisoner, a half-caste, pattering eagerly the 
words demanded. He himself has no hope of heaven and he loves life | 


“ Yot for the honor of English race 
* May I not live and endure disgrace, 
Ay, but the word if I could have said it, 
I by no terrors of hell perplext. 
Hard to be silent and have no credit 
From man in this world, or reward in the next, 
_ None to bear witness and reckon the cost 
Of the name that is saved by the life that is lost. 
I must begone to the crowd untold 
Of man by the cause which they served unknown, d 
Who moulder in myriad graves of old, 
Never a story and never a stone 
Tells of the martyrs who die like me 
Just for the pride of the old country. ” ° 


v 
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I will take another example, this time from thediterature of ancient e 


Greece. i 
_ In one of the shortest but not least impressive of his dialogues, the 
“t Crito,” Plato tells of the character of Socrates, not as a philosopher, 
but as a good citizen. He has been unjustly condemned bythe Athenians 
as an enemy to the good of the state. Crito comes to him in prison to 
persuade him to escape. He urges on him many arguments, his duty to 
his children included. But Socrates refused. He chooses to follow, not 
what any onein the crowd might do, but the: example which the ideal 
citizen should set. It would be a breach of his duty to fly from the judgment 
duly passed in the Athens to which he belongs, even ‘though he thinks the 
decree should have been different. For it is the decree of the established 
justice bf his city state. Hə will not “ play truant.” “He hears the words, 
“ Listen, Socrates, to us who have brought you up,” and in reply he 
refuses togo away’in these final sentences: “ This is the voice which I 
seem to hear murmuring ia my ears, like the sound of the flute in the 
ears of the mystic; that voice, I say, is murmuring in my ears, and 
prevents me from hearing any other. And I know that anything more 
which you may say will ba vain.” ° ' ° sys Pe 
Why do men of this stamp act so, it may be when ‘leading the battle 
line, it may be at eritical moments of quite other kinds? It is, I think, 
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because they are more than mere individuals. Individuals they are, but 
completely real, even as individual, only in their relation to organic and 
social wholes in which they are members, such as the family, the cityythe 
state. There is in every truly organized community a common will 
which is willed by those who compose that community, and who in so 
willing are more than isolated men and women. It is not, ipdeed, as 
unrelated atoms that they have lived. They have grown from the recep- 
tive days of childhood up to maturity, in an atmosphere of example and 
gerferal custom, and their lives have widened out from one little world to 
‘other and higher worlds, so that, through occupying successive stations in 
life, they more and more come to-make their dwn the life of the social 
whole in which they move and have their being. They cannot mark off 
or define their own individualities without reference to the individualities 
of others, And so they unconsciously find themselves as in truth pulse- 
beats of the whole system, and themselves the whole system. It is real 
in them andthey init. They are real only becase they are social. The 
notion that the individual is the highest form of reality, and that the 
relationship of individuals is one of mere contract—the notion of Hobbes 
- and of Bentham and of Austin—urns out to be quite inadequate. Even of 
an everyday contract, that of marriage, it has been well said that it is a 
contract.g pass out ofthe sphere of contract, and that it is possible only 
because the contracting parties are already beyond and above that sphere. 
As a modern writer, F. H. Bradley of Oxford, to whose investigations in 
these regions we owe much, has finely said? “ The moral organism is not 
a mere*animal organism. In the latter the member is not aware of itself 
as such, while in the former it knows itself and therefore knows 
the whole in itself. The narrow external function of the man is not the 
whole man. Hehasa life which we cannot see with our eyes, and there 
is no duty so mean that it is not the realization of this, and knowable as 
such. «What counts is not the visible outer work so much as the spirit in 
which iteis done. The breadth of my life 1s not measured by the multitude 
of my pursuits, nor the space I take up amongst other men; but by the 
fulness of the whole life which I know as mine.* It is true that less now 
depends on each of ws as this or that man, it is not true thdt oure indi- 
viduality is therefore lessened, that therefore we have less in us.” 


A GENERAL WILL. f ‘ 


- Théte is, according to this view, a general will with which the will 
of the good citizen is in accord, He feels that he would despise himself 
were hissprivate will not ıb harmony, with it. The notion of the reality 
of such a witl is no.new one. It is as old as thé Greeks, for whom the 
moral order andthe city state “were closely related, and we find it in 
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*modern books in which we do not look for it. Jean Racques Rousseau 
is probably best known to the world by the famous words in which he 
begins the first chapter of the Social Contract: “Man is born free, 
amd everywhere he is in chains. Those who think themselves fo be the 
masters of others cease not to be greater slaves than the people they 
govern.” He goes on in the next paragraph to tell us that it he were 
Only to gonsider force and the effects of it, he would say that if a nation 

` was constrained to obey and did obey it did well, but that whenever it 
could throw off its yoke and did throw it off it acted better. His words, 
written in 1762, became a text for the pioneers of the French Revolution. 
But they would have done well to read further into the book. As Rous- 
seau goes on we find a different conception. He passes from considering 
the fiction of a social contract to a discussion of the power over the 

individual of the general will, by virtue of which a people becomes a 
people. The general will, the Volonte Generale, he distinguishes from 
the Volonte de Tous, which isa mere numerical sum of individua 
wills. These particular wills do not rise above themselves. The general 
will, on the other hand, represents what is greater than.the ipdividual 
volition of those who compose the society of which itis the will. On 
occasions this higher will is more apparent than at other times. But it 
may, if there is social slackress, be difficult to distinguish from a mere 
aggregate of voices, from the will ofa mob. WHat is intezesting is that 
Rousseau, so often associated with doctrine of quite another kind, should 
finally recognize the bond of a general will as what really holds the com- 
munity together. For him, as for those who have had a yet clearer grasp 
of the principle, in willing the general will we not only realize ‘our true 
selves, but we may rise above our ordinary habit of mind. We may 
reach heights which we could not reach, or which at all events most of 
us could not reach, in isolation. There are few observers who have not 
been impressed with the wonderful unity and concentration of purpose 
which an entire nation may display—above all in a» period of crisis. We 
see itin time of war, when a nation is fighting for its life or for a great 
cause. We have seen it in Japan and we have seen it still more recently 
among thg people of thé Balkan Peninsula, We have marvelled at the 
illustrations with which history abounds of the “general will rising to 
heights of which but few of the individual citizens in whom it is embodied 
have ever before’ been conscious even in their dreams. 

In his life of Themistocles, Plutarch tells us how even in time of peace 
the leader of the Atheniin people could fashion them into an undivided 
community and inspire them to rise above themselves, It was before the 
Persians had actually threatened to*invade Attioa that Themistocles fore- 
saw ‘what would come. Greece could not raise armies comparable in 
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numbers to those of the Persian Kings. But.he told his people that tHe 
oracle had spoken thus: “When all things else are taken within the 
boundary of Cecrops and the covertjof divine Cithaeron, Zeus grants to 
Athena that the wall of wood alone shall remain uncaptured, which 
shall help thee and thy children.” The Athenian citizens were 
accustomed in each year to divide among themsefves the revenue 
of their silver mines at Laurium. Themistocles had the daring, so Plu- 
tarch tells us, to come forward and boldly préposé that the usual distri- 
bution should cease, and that they should let him spend the money for 
then in building a hundred ships. The citizens rose to his lead, the 
ships were built, and with them the Greeks were able at a later date to 
win against Xerxes the great seafight at Sal&mis, and to defeat an in- 
vasion by the hosts‘of Persia which, had it succeeded, might have changed 
the course of modern as well as ancient history. 

By such leadership itis thata common ideal can be made to pene- 
trate the soul of a people and to take complete possession cfit, The 
ideal may be very high, or it may be of so ordinary a kind that we are 
not conscious of it without the effort of reflection. But when it is there 
it influefces and guides daily conduct. Such idealism passes beyond the 
sphere of law, which provides only whatis necessary for mutual pro- 
tection and liberty of just action. It falls, short, on the other hand, in 
quality of the dictates-of what Kant called the categorical imperative 

_ that rules theprivate and individual conscience, but that alone—an 
imperative which therefore gives insufficient sadane for ordinary and 
daily social life. Yet the ideal of which I speak is not the less binding, and 


itis recognized as so binding that the conduct of all good men conforms ` 


to it. Thus wee find within the single State the evidence of a sanc- 
tion which is less than legal but more than merely moral, and which 
is sufficient, in the vast majority of the events of daily life, to secure 
observance of general standards of conduct without any question of resort 
to force, If this is so ) within a nation, can it be so as between nations? 
This, brings me at once to my third point. Can nations form 
a group or community among themselves within which a habit 
of looking to common ideals may grow up sufficiently strong -to 
develop a general will, and to make the binding power of shese 
ideals a reliable sanction for theif obligations to each other? There is, I 
think, nothing in the real nature of nationality that precludes such a pos- 
sibility. A famous student of history has bequeathed to usa definition of 
nationality which is worth attention, I refer to Ernest Renan, of whom 
George Meredith once said to mg, while the great French critic was still 
living, that there was more in his head than in any other head in Europe, 
Renan tells u$ that “Man” is enslaved neither by his race, nor by his 
language, nor by his religion, nor by the course of rivers, nor by the direc- 
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tion of mountain ranges. A great aggregation of men, sane of mind and 
warm of heart, createsa moral consciousness which is called a nation,” 
Another cute critic of life, Matthew Arnold, citing one still greater tfan 
himself, draws what is in effect a deduction from the same propdésition. 
‘Let us’, he says, ‘conceive of the whole group of civilised nations as being, 
for intellectual and Spiritual purposes, one great confederation, bound to a 
joint action,and working towards a common result; a confederatio: whose 
members have a due knowledge both of the past, out of which they all 
proceed, and of each other. This was the ideal of Goethe, and it fs an 
ideal which. will impose itself upon the thoughts of our modern societies 
more and more.’ But while I admire the faith of Renan and Arnold and 
Goethe in what they all threé believed to be the future of humanity, there 
is a long road yet to be travelled before what they hoped for can be fully 
accomplished. Grotius concludes his great book on War and Peace with 

` anoble prayer:—‘May God write’, he says, ‘these lessons—He Who alone 
can—on the hearts of all those who have the affairs of Christendom in 
their hands. And may He give to those persons a mind fitted to under. 
stand and'to respect rights, human and divine, and lead them to` recollect 
always that the ministration committed to them is no less than this, that 
they are the Governors of Man, a creature most dear to God,’ 


THE WORLD AND War. 


T The prayer of Grotius has not yet been fulfilled, nor do recent events 
point to the fulfilment as being near. The-world is probably a long way 
off from the abolition of armaments and the peril of war. For habits of 
mind which can be sufficiently strong with a single people can hardly be 
as strong between nations. There :does not exist the sathe extent of 
common interest, of common purpose, and of common tradition. And 
yet the tendency, even as between nations that stand in no Special rela- 
tion to each other, to-develop such a habit of mind is in our time becom- 
ing recognisable. There are signs that the best peoplesin the best nations 
are ceasing to wish to live in a world of mere claims and to proclatm on 
every occasion ‘Our country, right or wrong.’ There is growing up a, 
disposition to believe that it is good, not only for all men but for all 
nations to consider their neighbour’s point of view as ‘Well as their own, 
There is apparent at least a tendency to seek for a higher standard of 
ideals in international relations. The barbarism which once looked to 
conquest and the waging of successful war as the main object of statesman- 
ship seems as thoughit were passing away. There have been established’ 
rules of international law which already govern the conduct of war itself, 
and are generally observed aş binding by all civilised people, ,wifh the 
result that the cruelties:of war have been lessened. ff practice falls short 
of theory, at least there is to-day little effective challenge of the broad 
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principle that a nation has as regards its neighbours duties as well as rights 
It is this spirit that may develop as time goes on into a full international 
‘Sittlichkeit.? But such development is certainly still easier and more 
hopefal in the case of nations with some special relation than it is within 
a mere aggregate of nations. At times a common interest among nations 
with special relations of the kind I am thinking of gives birth to a social 
habit of thought and action which, in the end, crystallises inte a treaty,—-a 
treaty which in its turn stimulates the proĉess that gave it birth. We 
see this in the case of Germany and Austria, and in that of France and 
Russia. Sometimes a friendly relationship grows up without crystallising 
into a general treaty. Such has been the case between my own country 
and France. We have no convention excepting one confined to the 
settlement of ol controversies over specific subjects—a convention which 
has nothing to do with war. None the less, since in that convention there 
was embodied the testimony of willingness to give as well as to take, and 
to be mutually understanding and helpful, there has arisen between 
France and England a new kind of feeling which formsa real tie. It is 
still young and it may stand still or diminish. But equally well it may 
advahce and grow, and it is earnestly to be hoped that it will do so. 
Recent events in.Europe and the way in which the Great Powers have 
worked together to preserve the peace of Europe, as if forming one com- 
munity, point to the ethical possibilities of the group system as deserving 
of close SUNY by both statesmen and students. The ‘Sittlichkeit’ which 
can develop itself between the peoples of even a loosely connected group 
seems to promise a sanction for international obligation which has not 
hitherto, so far as I know, attracted attention in connection with inter- 
national laws But if the group system deserves attention in the cases 
referred to, how much more does it call for attention in another and far 
more striking case. 


ANGLO-AMERICAN PEACE. 


‘In the year which is approaching a century will have passed since the 
United States and the people of Canada and Great Britain terminated a 
great war by the peace of Ghent. On both sides the combatants felt that 
war to be unnatural and one that should never have commenced, And 
now we have lived “for nearly a hundred years, not only in peace, but 
also, I think, in process of coming to a deepening and yet more complete 
understanding of each other, and to the possession of common ends and 

idealsends and ideals which are natural to the Anglo-Saton group and 
to that group alone. It seems to me that within our community there is 
growing an ethical feeling wltich has something approaching to the bind 
ing quality of which I have been speaking. Men may violate the 
obligations which that feeling suggests, but by a vast number of our res- 
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Pective citizens it would not be accounted decent to do so. For the 
nations in such a group as ours to violate these obligations would be eas 
if respectable neighbours should fall to blows because of a difference of 
opinion. We may disagree oa specific points, and we probably shall, 
but the differences “should be settled in the spirit and in the manner in 
which citizgns usually settle their differences. The new attitude which 
is growing up has changed” many things and made much that once 
happened no longer likely to recur. I am concerned when I come across 
things that were- written about America by British novelists only fifty 
years ago, and I doubt not that there are some things in the American 
literature of days gone past ‘which many here would wish to have been 
without. But now that sort of writing is happily over, ånd we are realis- 
ing more and more the significance of our joint tradition and of the 
commen interests which are ours. It is a splendid example to the world 
that Canada and the United States. should have nearly 4,000 miles of 
frontier practically unfortified. As an ex-War Minister, who knows what 
a saving in unproductive expenditure this means, ‘I fervently hope that 
it may never be otherwise. But it is not merely in external resulfs that 
the pursuit of a growing common ideal shows itself when such an ideal 
is really in men’s minds. It transforms the spirit_in which we regard 
each other, and it gives us faith in each other:— + 
Why, what but faith, do we abhor 

And idolise each other for— 

Faith in our exil or our good, 

Which is or is not understood 

Aright by those we love or those : 

We hate, thence called our friends or foes, s 

I think that for the future of the relations between the United States 

on the one hand and Canada and Great Britain on the othey, those who 
are assembled in this great meeting have their own special responsibility. 
We who are the lawyers of the New World and of theeOld Mother Goun- 
try possess, as I have said to you, a tradition which is distinctive and 
peculiarly our own. We have been taught to look on our system of 
justice not as something that waits to be embodied in abstract codes 
before if can be said to exist, but as what we ourselves are progressively 
and co-operatively evolving. And our power of influence is not confined 
to the securing of*municipal justice. "We play a large part in public 
affairs, and we.influence our fellow-men in questions which go far beyond 
the province of the law, and which extend in the relations of society to` 
that ‘ Sittlichkeit’ of which I have spoken, dn this region we exert much 
control, If, then, there isto grow up among the nations of pur group, 
and between that group and the rest of Civilisation, a yet further develop- 
ment of ‘ Sittlichke#t,’ has not out profession special Opportunities of in- 
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fluencing opinion which are coupled with a deep responsibility? To me, 
wheg I look to the history of our calling in the three countries, it seems 
that tha aaswer to this question requires no argument and admits ef no 
controversy. It is our very habit of regarding the law and the wider 
rules of conduct which lie beyond the law as somethifg to be moulded 
afresh as society develops, and to be moulded best if we ¢o-operate 

steadily, that gives u3 an influence perhaps Yreater than is strictly ours, 
an influence which may in affairs of the State be potently exercised for 
good or for evil. 


' THE- ANGLO-SAXON GROUP. 
e 


This, then, is why, as a lawyer speaking to lawyers, I havé a strong 
sense of responsibility in being present here to-day, and why I believe 
that many of you share my feeling. A movement is in progress which we, 
by the character of our calling, as "judges and as advocates, have special 
opportunities to further. The sphere of our action has its limits, but at 
least it is given to us as a body to be the counsellors of our fellow: citizens . 
in public and in private life alike. I have before my mind the words 
which I have already quoted of the present president of the United States, 
when he spoke of ‘lawyers who can think in the terms of society itself.’ 
And I believe that if, in the language of yet another President, in the 
famous words of Lincoln, we as abodyin our minds and hearts ‘highly ` 
resolve’ to workfarthe general recognition by society of the binding 
character of international duties and rights as they arise within the Anglo- 
Saxon group, we shall notresolve in vain. A mere common desire may seem 
an intangible instrument, and yet, intangible as it is, it may be enough to 
form the beginiing of what in the end can make the whole difference, 
Ideas have hands and feet, and the ideas of a congress such as this may 
affect public opinion deeply. It is easy to fail to realise how much an 
occasion like the assemblage in Montreal of the American Bar Association, 
on thereve of a grea@international centenary, can be made to mean, and 
it is easy to let such an occasion pass with a too timid modesty. Should 
we let it pass now I think a real opportunity for doiag good will just 
‘thereby have been missed by you and me. We need say nothing; we 
need pass no cut-and‘iried resolytion. It is the spirit and not the letter 
that is the one thing needful. 


NEW PRINCIPLES AND IDEALS. 


I do not apologise for having trespassed on the time and attention of 
this remarkable meeting for so dong, or for urging what may seem to 
belong nfore to ethics than to law. Weare bound to search after fresh 
principles if we desire to find firm foundations fora progressive practical 
life, It is the absence of a clear conceptior® of principle that occasions 
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some at least of the sbscurities and perplexities that beset us in the giving 
of counsel and in following it. On the other hand, it is futile to delay 
actign until reflection has ‘cleared up all our difficulties. If we would 
leain to swim wə must first enter the water. We must not refuse to begin 
our journey until the whole of the road we may have to travel lies mapped 
out before us. A great thinker declared that itis not philosophy which 
first gives ‘us the truth that Mes to hand around us, and that mankind has 
not to wait for philosophy in order to be conscious of this truth. , Plain 
John Locke put the sam$ thing in more homely words when he said that 
‘God has not been so sparing to men to make them two-legged creatures,- 
and left it to Aristotle to make them rational.’ Yet the reflective spirit 
does help, not by furnishing us with dogmas or final conclusions, or even 
with lines of action that are always definite, but by the insight which it 
gives, an insight that develops in us what Plato called the ‘synoptic mind’ 
—the mind that enables us to sea things steadily as well as to see them 
whole. And now I have expressed what I hadin my mind. Your web 
come to mə has been indeed a generous one, and I shall carry the memory 
of it back over the Atlantic. But the occasion has seemed to me signi- 
ficant of something beyond even its splendid hospitality. I have inter. 
preted it, and I think not wrongly, as the symbol of a desire that extends 

` beyond the limits of this assemblage. I mean the desire that we should 
steadily direct our thoughts to how we can draw into‘closest-trarffiony the 
nations of a race in which all of us have a common pridem=If that be now 
a far-spreid inclination, then,indeed may the people of three great 
countries say to Jerusalem, ‘Thou shalt be built,’ and to the Temple, ‘Thy 
foundation shall be laid.’ 





RECENT ENGLISH CASES, 





Manor -~Rights of Common—Turbary—Bstovers ~Nuisance-— 
Abatement~Excessive Trespass--Cutting down Trees—Injunctions>—Dama- 
ges. The commoners of a manor may abate a nuisance, which 

‘wholly excludes them from exercising their rights of common over the 
lord’s*waste, without first fesorting to the Courts fôr relief. But if the 
nuisance only amounts to a partial exclusion, a sufficiency of common 

` being left for the’exercise of common rights, the commoners ought not to 
take the law into their own hands : their proper remedy is to apply to the 

Courts for a declaration of their: rights. This rule applies whether the 
right of common alleged to be infringed is for common of pasture, or of 
turbary, or of estovers. Wope v. Osborne [igt3}@Ch. 349. . * 

NEGLIGENCE—Breach of Duty—Hovse and Carriage hired by Hus- 
band—Vicious Horse—Injur§ to Wife—Dangerous Animal—Knowledge 
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“of Owner of Horsc—Means of Knowledge—Control .of Carriage— 
Acctptance of Wife as Passenger. The male plaintiff hired from the 
defendant, who was a livery- stable keeper, a landau with a horse and 
driver for the purpose of taking a drive. His wife accompanied him in 
the carriage. The horse shewed considerable signs of restiveness when 
meeting motor cars, and whem passing a traction engine shied and became 
unmanageable, and the carriage was upset and both husband and wife 
were injured. In an action by the husband and wife to recover damages 
for the injuries the jury found that the defendant ought to have known, if 

“he had used proper care, that the horse was unsafe to be sent out with 

the carriage, but that the driver was not negligent. The defendant upon 

these findings, while admitting liability to the husband, contended that 
be was not liable to the wife :—/Ze/d, that, as the defendant ought to 
have known of the vicious propensity of the horse, he wasin the same 
position as if he had known, and that therefore it was his-duty to the wife, 
who he must have contemplated would use the carriage, to warn 
her of the dangerous character of the horse; that this duty arose indepen- 
dently ‘of contract; and that therefore the defendant was liable to the wife. 

Held, also, that the defendant was liable to the wife upon the ground that, 

as he kept control of the carriage and accepted her as a passenger therein, 

he wasjinder a duty to use reasonable care to carry her safely and for 

that purpose to provide a proper horse. White v. Steadman, [1913]3 K. 

B. 340. f 

NEGLIGENCE — Dangerous Arlicle—Sale by Manufacturer to Shop- 


heeper—Purchase by Plaintiff from Shopkeeper—Defect unknown to 


Manufacturer*-Means of Knowledge—Injury to Plaintiff—Liability of 
Manufacturer. The defendants manufactured ginger beer which they 
placed in bottles bought from another firm; they sold the bottled ginger 
peer toa shopkeeper from whom the plaintiff bought one bottle; owing 
to a defect in the hottle it burst when the plaintiff was opening it and 
injured-him ; the defendants did not know of the defect, but could have 
discovered it by the exercise of reasonable care :—fHeld, that the defen- 
dants were not liable inasmuch as they did not know of the defect, 
although they could have discovered it by the exercise of reaSonabte care. 
Bates v. Batey & Co., Limited [1913] 3 K. B. 351. ie = 

PRINCIPAL AND SURETY—Bank Guarantce—Dutyof Bank to Guas 
rantererNon-disclasure by Bank to Guarantor of Suspicigns concerning 
Conduct of Debtor— Whether Guarantor discharged, The non-disclosure 
by a bank to the guarantor ofea customer’s overdrawn account of facts 
from wÅich the bank is, suspicious that the gustomer is defrauding him 
does not discharge TH guarantor. National Provincial Bank of England, 
y. Limited Glanusk, [1913] 3 K. B. 335. °. . 
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REVIEWS. 





Psythology applied to Legal Evidence and other constructions of law. By 
C. F. ARNOLD, I. C. S, C.I.E., Late Member of the Burma Legisla- 
tive Council. * CALCUTTA : T: aler Spink & Co, Second Edition. 
1913-e Roy. 8vo. Pages xi and 627. Price Rs. 12. 

Law is not logic nor is “it exactly a science. It does not rest on 
reason alone; and its prgcepts are not of universal acceptance. It is a 
sensitive reflex of the progress of mankind. Its units are ever ambulatory. 
It is always more difficult to say what the law is, than to say what it is ` 
not, If, therefore, one seeks to apply rigorous analysis and rigid criticism 
to any branch of the law, he will almost always succeed in detecting 
some weak spots in its fabric. The law of evidence is, in the pre- 
sent volume, subjected toa psychological test, with the result that 
many a defect is found to exist in its framework. These defects are 
known: they are allowed to remain and work out their elimination, for it 
is nowhere pretended that law is the prefection of a Code. They owe their 
existence, because law is as far removed from perfection as human Teason- 
ing itself. Still an introspection now and then anda consciousness of 
imperfection are greatly helpful in evolution of law. Regarded from this 
standpoint, Mr. Arnold’s studies are calculated to dg good.: _He Quarrels 
with ‘ fictions’ in law, the assignment of arbitrary meanings to terms, 
and use of special technical language in law, the narrow and restric- 
tive interpretations and procedifre, and excessive regard for the precedents 
and the past. The author next proceeds to examine the states of the-mind, 
viz., intention, memory, attention, belief and feeling. These states are very 
cirefully examined in their psychological bearing ; and it is pointed out 
how their bering is missed by Judges and lawyers alike. The subject of 
insanity is dealt within three chapters. Whenever this question présents 
itself ina Court of law, it is examined with the aid of medical experts. The 
judgments-in the Macnaghten’s case, the locus classicus on the.subject, 
are examined in detail: and they, the learned author concludes, reveal 
& a hopeless want of psyclrological knowledge displayed in the attempt to 
cut up the mind into portions; and the assumption that such parts of the 
mind exist unconnected and uninfluencing® one another.” In every case, 
the question must be put : “ Was the act the product of mental disease ? 
And the reply must depend on the expert evidence in the case, Iden- 
tity, similarity, comparison of handwriting and imitation are more or less 
co-related : and the Judge has always eto form his opinion unaided 
in the light of his intellect,” The work deals with a subject thatéis full of 
difficulties. Much of the-contents being abstrerge . naturally requires 
a close reading. e °° 
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-he Law of Mortgages. By J. ANDREW STRAHAN, M. A., LL. B., of 
the Middle Temple, Barrister-at-Law. LONDON; Sweet and Max- 
well, Ltd., 3 Chancery Lane, w.c. Second Edition. 1913. Demi 8vo. 
Pages xxxi and 254. Price 7s. 6d. net, 

MORTGAGE in England was originally a creature ef common law. 

It is a form of conditional conveyance. Its growth was largely due to 

the influence of the Chancellor. Equity helped its corporeal’g: wth ; 
and the Parliament licked it into shape by several short statutes. The 
effect of the action of equity upon mortgage is that it does not now 
‘ mean all it says, while the effect of the statute is that it does 
say all it means. The origin and growth ofethe English law of mort- 
gage is clearly stated in the present book. The statement of ‘the law 
is compared step by step with the provisions of the Indian law as con- 
tained in the Transfer of Property Act of 1882 and the Civil Procedure 
Codeof 1908. The book is an admirable guide to the modern law of 
mortgage in hoth countries. 





The Coronation Darbar and its Consequences. By SIR COURTENAY 
ILBERT, G.C. B, K.C.S. I1., Clerk of the House of Commons, 
OXFORD: The Clarendon Press, 1913. Demi 8vo. Pages 435-546. 
Pie 28. 6d. net. ve 
Ti “nique historical event which took place on the 12th of December 

1911 has formed the subject-matter of a second supplementary chapter to 

` the “ Government of India ” by Sir Courtenay Ilbert. The announcements 


made on the occasion were fraught with momentous constitutional chan- .- 


ges; atid marked a distinct-step in the constitutional regeneration of India. 
These are examined in a chapter which briefly. summarises the provisions 
of the enactments on the subject and focusses the effects which they have 
nad or are likgly to have on the governance of this country. The full text 
of the announcements, the correspondence between the Government of 
India And the Secretary of State, and the enactments passed on the subject 
are reproduced in the appendix, 





Indian Decisions, New Series. Madras. Vol. I+ Edited by the Lawyer’s 
Companion Office, Trichinopoly. Published by T. A. VENKASAWMY 
Row and T. S. KrisHNnAsawmy Row, Law Printing House, 
Madras. 1913. Roy. 8vo. Pagesxxvandtiatr. Price Rs. 7. 

Indian, Decisions, New Series. Allahabad. Vol. VIII. Edited and 

* published as above. 1913. Roy 8vo. Pages xxiv and L117, Price Rs. 7, 
THESE Volumes embody respectively the first four volumes 
of the Madras Series ang Vols, 16 to*r8 of the, Allahabad Series, Indian 

Law Reports. All ref€Pnces to go-temporary feports are given as also refe- 

rences to subsequent cases where a prior ¢vse has been «eferred to, The 


NO. 194 JOURNAL. 161 
® 


general get-up of these volumes is all that can be desired. The Index in 
each volume is very copious and carefully constructed. : 

Sanjiva Rows All-India Civil Court Manual. Imperial Acts, Vol. IT. 

Compiled by the Lawyer’s Companion Office, Trichinopoly. Publish- 

ed by T. A. Venkasawmy Row and T. S. Krishnasawmy Row, Pro- 

- prietors of the Law:Printjng House, 11 Mount Road, Madras. Second 

Edition, 1913. Roy. 8vo. Pages xiii and 1488. 

SANJIVA Row’s Civil Court Manual is a model manual for daily use 
in our Civil Courts, It contains 176 Acts of the Supreme Legislative 
Council, -These are arranged in an alphabetical order. Each Act has pre- ` 
fixed to it a historical memior which recapitulates the legislation that has 
gone before» The footnotes are well-distributed, compact and concise. 
The consolidated analytical index at the end, which covers nearly 160 
. pages, furnishes a ready guide to the provisions of the Acts. 








Hindu Law, Vol. II. By C. S. RAMAKRISHNA, B. A., B. L., First Grade 
Pleader, Coimbatore. Madras: The Hindu Law Office, 20 South 
Brahmin Street, Chitrakulam, Mylapore. 1913. Roy 8vo. Pages Ixx, 
516 and 31. 

WE reviewed not long ago,the first volum: of this treatise. It aims 
at expounding Hindu Law as interpreted by Judges in India apd the 
Privy Council. This volume treats of alienation, paratoi; inheritance 
and succession, gifts, wills, impartible estate, woman’s estate, religious 
and charitable endowments anf Stridhan. A: noticeable feature of it 

‘isthe profuseness with which the law of inheritance and succession 
is illustrated by tables of succession.’ The tables under tlre Mitakshara 
law are give1 at pp. 138a and I40: the table under the Mayukha finds 
place at 171; and that under the Dayabhaga is set out at p. 186. The 
succession among Bandhus is tabulated at pp. 163-165., The priority in 

succession as evolved from decided cases is discussed af pp. 140, 15% 173, 

177,192, 196 and 207. The subjects of Sapindas, Samanodakas and Bandhus, 

are dealt with in sufficient detailin separate chapters, Cases relating 

tə illegitimate sons are classified at pp. 196-207; and the law relating to 
them is analysed. Coming to “ woman's estate” we find the doctrines 
of alienation by a widow for no necessity with the consent of the pre- 
sumptive reversioners and relinquishment by her to the next reversioner 
are clearly explained (pp. 346-371). The subject of Stridhan is cayefully 
d'scussed. It wouid have tended to greater clarity if the learned author hat 
given tables of succession to Stridhan as hæhas done elsewhere. The pre- 
sent work is capable of improvementein another direction. Cases @ are cited 

en blos covatiag nearly the-whole page at, certain ptces, viz., pp. II, 42, 

671 3971 4431 463: nis cd 1s dlidation does no good. The cases require to be 
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classified and the point of decision in each case deserves to be noticed These 
are, however, small matters of detail. The present volume is a worthy 
addition to the existing works on Hindu Law. It will materially assist 
the development of that law along the lines of judicial decisions. 


The Negotiable Instruments Act, XXVI of 188r. By DESAI NAROTAM, 
Pleader, Bombay High Court. Bombiy: The Tatvavivechaka Press, 
Khetwadi. 1913. Roy. 8vo. Pages lii and 314. Price Rs. 5. 

- THE law governing negotiable instruments if based on the law of 
England on bills of exchange. The promissory note, the bill of exchange 
and the chequə are distinctly of foreigm origin; but the Hundi 
is Swadeshi. ThesAct affects the mercantile community: and the 
present book is sure to be useful not only to lawyers but to mer- 
chants also. The learned annotator has compiled his commentary from 
all available sources. The notes are copious, and systematically arrang- 
ed. The appendices contain extracts from other Acts relating to negoti- 
able instruments, repealed Acts, English Bills of Exchange Act, rules and ` 
notifications under the Act and forms. We would suggest the inclusion 
of rules of Hundis framed by the Bombay Shroff Mahajan. On the whole, 
this book is a very useful edition of the Act. 








roo Years’ Indian Calendar. By JAGJIVAN GANESHJI JETHABHAI. 

BomBay. Economic Printing Works, Sitaram Building. 1912. 

Roy. 8vo. Pages 39 and 400. . 

NOWHERE, so muchas in a Court of law, comparison of Indian 
dates with €nglish dates, is an event of daily occurrence. Ten 
different Eras prevail in different parts of this peninsula, viz., 
Samvat, Shaka, Bengali, Mulki, Mugee, Burmese, Yazdejardi, Fusli, 
Nauroz and Hizri. They sprang into existence at remote periods 
of history, each ong far removed from the other. The dates on which 
the new year in each era begins are widely different: and the 
number of days which goes to make up the year is not quite uniform. 
The only way to escape from this motley mass of dates is to standardise 
them to the Christian era. No quantity of general principles and no 
a nount of logic can succeed in laying down a royal road to the compari- 
son of dates under different eras. Itisa work purely of figures. Ones 
therefgre, has to turn by necessity to extraneous help forthe purpose. 
The present work gives all dates from 1845 to 1944 A.D. and has tabu- 
lated them with the dates under the different Indian eras. There is an 
able introduction on thg eras prevaiking in Indija by Mr. M. P. Khareghat, 
retired I. C? S. It s@rcely needs a mention that this book will be ą 
serviceable reference-book in Courts of laWe . 
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Desai’s All-India Century Digest from 1811-1912, Vol. X. By B. R. 
Desar, High Court Pleader. BARODA: The Chandra Prakash Print- 
ing Press. 1913. Roy. 8vo. Cols, 26 and 2524. Price Rs. 7. ° 
Tuts Digest is rapidly approaching completion. The titles embodied 
in this volume rage from Respondent to Symbolical Possession. The 
manner, afrange nent, and get up of this volume is in keeping with those 
in the foregoing volumes, ° 


MISCELLANY. 





Mr. Justice Darling, when a junior counsel, was engaged in a case 
at. Quarter Sessions which lasted long after the Court usually adjourned for 
the day. At 5 P.M. Mr. Darling was still proceeding with his speech. 
* Do you notice the hands of the clock, Mr. Darling?” said the Chairman 
blandly. 

“ They seem to me, Sir,” counsel replied, “to be in their normal 
position at this time of the day.” 





The Lawyer—.Are you acquainted with any of the men on the > jury? 

The Witness—Yes, sir; more than half of them. ° 

Tho Lawyer—Are you ga: to swear that yourkrew more than 
half of them ? 

The Witness—Say, if it comes to that, Pm willing to swear „that I 
know more than all of them put together. 





Value of a Broken Heart—Miss Konda Gowacka in her suit for 
breach of promise against Adam Kakwiz submitted thig inventory of 
damage done. She put her own valuation on her “ broken heart.” „ 





Dollars. 
g2 days of courting at dollarss  ... +++ 460.00 
» ` One marriage license ... i es era L50 
One wedding supper ey whe ... 100.00 
Depogit made on flat . “ se e 2.00 
Qne trousseau ... ve on .. 175.00 
Car fare to meet appointments tee se 3.00 a . 
One broken heart vie sites. A «+ 10.00 
i “Total | m Detiars 751.50 


The jury returned a verdiet for the sum claimed, 


» 


punishment.” 
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~. ‘Children sometimes say very wise things- for instance, at an examina- ` 


tior a little boy was asked.to explain his idea of “bearing false 
witness -against your neighbour.” After hesitating,. he said ite was 
“ telling lies,” on which the worthy and reverend examiner said, ‘‘ that 
is not exactly an answer. Whatdo you siy ?” addreSsing a little girl 
who stood next, when sha immediately replied: “It was when nobocy 
didn’t do nothing, and somebody went and tòldof it.” 





- “What are your usual modes of punishtfent?” was among the 


- questions submitted to a teacher in a rural districtin Ohio. Her answer was, 


“T try moral suasion first, and if that does not work, I use capital 





One of Wisconsin’s new laws passed by the last , Legislature, com- 
-monly known as the “ gossip law,” was first applied last month,.when a 


~ warrant was issued ‘for the arrest of Mr. Peter Kesoski, of Niagara. The 


law provides that gossip shall be subject to legal penalties under the same 


~ „conditions as slander, though with milder punishment, the amount of 


malice in the conversation being the distinguishing point between slander 
and gossip. The arrest follows the charge that. Kesoski called Rosa 
Buiney, of Niagara, an unsavoury name ‘in conversation with friends in 
abarroom. | ° i 





What damages should a man get for the loss of his moustache? - 
Truly a difficult question, Some girls like them, some don’t, and then a 
man without a moustache saves money on table-napkins. An ex-flunkey. 
has brought an action against the Chinese Legation at Paris for 47 damages 
for the loss of his moustache. Some time ago, the Telegraph says, M. X., 
who boasted a splendid moustache, sacrificed it that he might enter the 
service of the Chinese Legation as valet at 3/. a month. M.X. would 
have accepted the sacrifice as an unfortunate necessity in this present 
jll-organised world had his position been permanent. But when in a'week. 
he got his marching orders, and was left sans moustache and sans situation, 
He sought legal satisfaction. He means to plead, among the injuries 
done him by his sltaven state, the loss of the affections of a conffortabiy 
dowered fiancé. The lady evidenty doted on the “ militaire.” The Court 
will also be invited to study the photograph of M. Xs when moustached 
likewa. dragoon, looking first on this picture ard then on that, presented 

i by the denuded plaintiff, to appraise the æsthetic prejudice sustained by 
him. The jury may brutally remember that he can grow another, but 
female juyors would I kpow and appreciate thay a man’s second moustache 
is never truly “s#lky.”. e. : 
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SONSHIP IN. HINDU LAW. 





By S. VENKATA CHARIAR, B.A. M.L.’ 
Aprooarn, Mansas Hien Court. > 


MË Mayne in his learned work on Hindu Law and Usage remarks, 
“ No part of the Hindu law is more anomalous than that which 
governs family relations. We find a law of inheritance, which assumes the 
possibility of tracing male ancestors in an unbroken pedigree extending to 
fourteen genérations; while coupled with it is,a family law, in which 
several admitted forms of marriage are only euphemisms for Seduction 
and rape, and in which twelve sorts of sons are recogrizeth the majority 
of whom have no blood relatignship to their own father @).” Mr. Mayne 
is an authority on Hindu law whose exposition of the subject is charac- 
terised by his intimate knowledge of Hindu law texts; byt we are con- 
strained to observe that the above statement of the law is vitiated bya 
temarkable ignorance of early Aryan life and the system of family law 
founded on it. No other nation in the world, ancient or modern, enter- 
tained so high and lofty ideal of marriage and sonship as the Aryan 
Hindus and it is a noteworthy fact that this proniinent trait inthe na- 
tional institution of the Hindus escaped the attention of such an acute 
writer as Mr. Mayne. The Hindu law of. inheritance was based upon 
the principle of consanguinity. The son was regarded as a reduplication 
of father’s “ self,” an idea which got hold of the Hindu mind so early as 
the Vedic times. We read in Sama Veda :— 
APRA Tas seas ares = 

TOOTO arnt gran ae sitet aes TAL I 

` (From the several limbs [ of my bod} ] art thou produced, from my 
heart art thou born; thou-art-{ self called a sow’; mayest .thou live a 


G) Mayne’s Hindu Law and Usage, 7th Edn., p. 73." . 


3222 
ted 


s T 2, - e 
e, 3 r 


— ig 


166 THE BOMBAY LAW REPORTER. [VoL XV. 


hundred autumns. (1)). To the same effect is the following verse of 
Aitareya Aranyaka :— 
. Qmm gota: ae NATA l . 
( He [ the son ] is his [ father’s } self, [ he is] made a substitute for 
him for meritorious works ). The author of Garbha Updnishad says :— 
aana ARE TK, AH gah, arg: L . 
, Saagaare: fan asnar aga: ll : 


‘¢The body is made of six materials; three derived from the father, 


_ three from the mother ; bone, sinew and marrow from the father; skin, 


flesh and blood from the mother ). This physiological conception of the 
identity of father’s self in his son created a passion in Hindu parents for 
sexual purity. Moreover an idea got into the early Aryan mind that 
man was born into this world burdened with a three-fold debt—the debt 


- of the study of the Veda.to the Rishis, of sacrifices to the Gods, of a 


son to the manes—and every true Aryan Hindu was considered to 
have discharged this debt only when he had begot a son, when he 


had offered sacrifices and when he had lived as a student with a 


teacher. “Immediately on the birth of his first born (son) a man is 
(called) the father of a son, and is freed from the debts to the manes on 
This consciousness of being born in the world, burdened with a three- 
fold debt Coupled with’ the notion of a regeneration of the father in his ` 
son heightened tre~importance of male issue and of the purity of mar- 
ried life in particular. Strict rules have been enunciated by our early 
law-givers:for the selection of a bride. Manu says: ‘First examine the 
family :—(as it iş said before) that on whose father’s and mother’s side- 
for ten generations learning, austerities and good works have been prac- 
tised, leading to true Brahminhood.”” No mercenary motive was allowed - 
to taint the sacredness of the union, Kumarilla Bhatta, in his com- 


« mentary on the Ashvalayana Grihya Kharica, emphasises on the- 


following text as tending to hallow the sacramental character of the 


relationship :— - 
NA aR sarah Pepi | 
S Tara great Ra awaa N 

( Brahmana! this girl whom I have decorated according to my | 
ability is given to you: a Brahamana of a certain Gotra, take her). | 
And it nftst be a free gift of the bride proceeding from the father that 
satisfies the essentials of the highest form of marriage, capable of result- 
ing in thé-Aurasa Putra who alone is competent to continue the line of. 
his ancestors ;efor the Brglrma form of marriage which ranks foremost in . 


(1) Sama Veda, Mantra Brahmana, P. 1; K. 5, 17.9 e (2) Manu, IX, 106. 
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the list of the approved forms of marriage is thus described- by Manu _ 
“ The gift of a daughter, after decking her with costly garments and 
honouring (her by presents of jewels) to a man learned in the Veda and of 
good conduct, whom the father himself invites, is called the Brahma 
rite.” According to the opinion of Hindu Smiriti-writers, one of the 
three, debts which a man was born to discharge was to perform sacrifices 
to the Gods and he is not competent to perform them apart from, and 
independent of, the company of his lawfully wedded wife. In Rig Veda 
we find allusions to married pair taking part in the performance of sacri- 
fices :— 


-IRŮ a RANI ga | 


( Oh’ Gods! that married pair who here perform sacrifices with one 
mind). In fact the sanctity of the relationship engendered by marriage 
was considered to permeate the wife to an extent as to make her become 
one with her husband. This is clearly patent from the allegorical -refer- 
ance in the Rig Veda:— I free this woman from this place, not from 
the other. Itie her well with the other place...............The wife be- 
comes one with her husband@).” Indeed a wife is an indispensable 
help-mate to her husband in the discharge of his daily household religi- 
ous duties. The following text of Vajasaneya Brahmana shows that ‘a 
inan becomes a full man only when he marries’ :— 

wale TENTS a Reeds aaa TTA 
aasi TWA Aa | 

It is settled law that a Hindu marriage, unlike .an English and a 
Mahomeden marriage, is a sacrament and not a contract, This distinc. 
tion is emphasised by the insistence of Homa ceremony in"every kind of 
marriage known to early Hindu law, and though in Gandharya, Asura, 
Rakshasa and Paishacha forms, marriage may take place first and Homa 
be performed afterwards, still without the actual performance of the 
Homa ceremony, the jural relationship of husband arā wife does not take 
place (2), This is well put by Madhava when he says, ga 

| i. e. “ without, the performance of the Homa, there cannot be 
the cpndition of wife.” 

Indeed, as Dr. Julius Jolly observesp “ marriage as a civil institution 
is wholly foreign to the Hindu mind.” It is, therefore, surprising that 
such a learned writer as Mr. Mayne, whose book on Hindu law is a 
standing monument of his industry and research, should have beef led -to 
making statements like those extracted in the beginning of this article. 
How far unfounded are those obseryations, can easily be seen from what 
has been set forth above. “Stil more surprisifg. is the decision of the 

(1) Rig Veda, yo, M. 85, M, 25,,20. (2) Brindavana v. Radhamani, 12 Mad, 72, 
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Judicial Committee in The Collector of Trichinopoly v. Lekkamani 0P, 
that, to render a child legitimate under Hindu law, it is not necessary that 
procteation as well as birth should take place after marriage. This again 
is not supported by any textual authority nor is it consistent with well- 
established facts of Hindu married life. -Apastamba, one of the earliest of 
Smritiwriters, who waged a furious war against the institution of second- 
ary sons gives the following description of the Aurasa ( legitimate ) son :— 
“ Those begotten by a man who approaches in the proper season a 
woman of equal caste who has not belonged to another man, and who ` 
has been married legally, are sons, They have a right to follow the 
occupations (of their caste), and to (inherit) the estate.” And his con- 
demnation of the adulterous practices of his«time echoes, the popular 
opinion about them. He further observes :—“ If a man‘ approaches a 
woman who had been married before or not legally married to him or 
belongs to a different caste, they both commit sin. “A Brahmana (says) 
“ the son belongs to the begetter, Transgressions of the law and violence 
are found amongst the ancient (sages). They committed no sin on 
account of the greatness of their lustre. A man of later times who seeing _ 
(their deeds) follows them, falls œ)” The’ laudatory texts ascribing 
virtues calculated to redeem a father from the peculiar hell called ! Put? 
and to conduct him to.a region of bliss apply to the Avrasa son alone; 
and with the solitary exception of the son of an appointed daughter, who, 
by a fittion characteristic. of all early systems of law, was regarded as 
equivalent to the-Aurasa son, all other sons beginning with Kshetraja, 
regarded by superficial inquirers as indeJible badges of early Aryan im- 
morality, were never endued by those Smriti-writers who mention them 
with full rights of sonship which are the exclusive attributes of the Aurasa 
son and of the Putrika Putra (the son of an appointed daughter), 
- Vrihaspati states in unmistakeable terms to that effect. “As in default 

of ghee, oil is admitted by the virtuous as a substitute (at sacrifices), so 

are the eleven sons (admitted as substitutes) in default of a legitimate 

son of the body ant of an appointed daughter. No one but a legitimate 

son of the body is declared to be heir of his father’s wealth, An appointed 

daughter is said to be equal to him. All the others are stated to have a 

claim to maintenance (only). The son given, the son cast eff, the son 

bought, the son made by a Sudra wife ;—these, when pure by caste and 
_irreproachable as to their conduct, are considered sons of middle rank(:),” 

It is clear from the above that our law-givers far from giving any heritable 

tightsto these secondary sons on a level with an Aurasa gon, regarded 

them only as temporary makeshifts entitled to inherit to their procreator 

only under certain circumstances and toa limited extent of the family 

(1) L, Bea, L A. 2820 ° (2) Apastamba, P. 2, P. 6, K, 13, 8. 1, 6, 8-13, 
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eftate. The adopted son is free from every taint. of sin. Even he was 
not regarded as a perfect substitute for the Aurasa son and was not given 
the whole of the adoptor’s sharé of the family property. The growing 
sense of morality revolted against the recognition of these secondary 
sons, and they became extinct at a very early stage of Aryan civilisation. 

The great cottcern of the Smritis is the perpetuation of the family and 
to make provision for the flow of inheritance in an unpolluted channel. 
-Ít is that concern, more thafi any other, which accounts for the unique 

interpretation -they gave to the term “son”. The stream of inheritance 

` is supposed to flow uninterrupted up to the fourth generation, because-up 
to it, the identity of father’s self is regarded as continued. “Upon this 
physiological idea is the theory of inheritance based by the ancient 
Hindu law-givers(?),” What then is the enlarged interpretation of the 
word “son”? It includes a grandson and a great grandson as well; so 
that if a person dies leaving the sons of a predeceased son, they succeed 
him as if they were his.own sons: so also do great grandsons under 

_ similar circumstances, ; 

A text of Devala says, “of the undivided as well as the divided 
members of the family living together, partition of heritage extends to 
the fourth in descent ; this is the law. After that there is difference of 
body, and the equal partition of pinda, and heritage is desired(s).” If 
grandsons and great grandsons are to be regarded ir the light of sgns and 
are entitled to take the place of their deceased projenitor on the “ground 
that there is continuance of his self in them, itis a natural question- to 
ask why ə division of the famiby estate among the sons, and the grand- ` 
sons of a deceased proprietor, does-not proceed per capita but is only a 
division per stirpes. This question introduces one of these puzzles in 
Hindu law which cannot be solved without a resort to Roman jurisprud- 
ence. According to-that law, grandsonsif their father was living and 
had not ceased to be under the power of the grandfather either by death 
or some other means, could- not be sui - heredes.. Therefore grandsons 
could only take the place of their deceased father. Hence they took 
according to the stock or fer stirpes and not per capita(4). Another 
principle was also at work in bringing about'a division fer stirpes which 

- should not sbe -overlooked by all students of historical jurisprudence, 
Hindu law is remarkable for the growth, # allowed, of individual Tights 
within the corporate rights of the family. A division jer stirpes, a 
division according to stock, as Sir Henry Mayne elsewhere remarks, js 
an indication’ of the development of individual rights and the care taken 
by matured law in preserving those rights apart from the rights of the 

(1) Vrihaspati, xxiv, 12, 14 9:xxv,-38-85, 4o. (8) Dovala cited in Ratnakara ! 
(2) Ghose on Hindu Law, First Edn., p.29. | (4) Sflutars Justinian, 217, 
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Jamily. The factjthat the Hindu system of inheritance stops short with 
great grandson is usually relied on by those who advance the theory that 
it fs based upon the principle of spiritual benefit as an infallible proof in 
‘support of their theory. “ To the three ancestors water must be offèred ; 
to three the funeral-cake is given ; the fourth (descendant) is the giver of 
these oblations. The fifth has no conception with them().” Against 
this may be set the prevalent system of inheritance in the Punjab where 
the doctrine of religious efficacy is unknown, and where the line of direct 
-desceht stops short in the same way and where persons beyond the fourth 
generation are considered strangers to the family. The truth is that the 
theory of spiritual benefit which, according to recent writers on Hindu 
law, finds no mention in the ‘Smritis (2) was unknown to early Aryan 
Hindus. The Irish Behron Law Tracts to which no amount of ingenuity 
can attribute any principle of spiritual:benefit also stop abruptly with the 
great grandson in their mention of heirs. Thisfact records a wide-spread 
incident of ancient family organisation. It was the government of the 
household by the power of the father. The Roman Patria Potestas which 
finds its analogue in the Behron Law Tracts also, extended over sons, 


grandsons and great grandsons only. “It is very rare to meet Witha / 


family consisting of descendants beyond the fourth generation; and even 
if any existed, they would have quitted the family house in quest of fresh 
settlement. Further’the aged patriarch living might have remembrance 
of-his son, grandson and his great grandson who in turn might have hada 
dim recollection of his great grandfather. Thus the limit of the family 
was not known or felt to extend beyond “the fourth in descent. Hence 
the:system oftinheritance in Hindu law, like all other systems of the 
Aryan family of mankind, regarded the son, grandson .and great 
grandson essentially endowed with all the attributes of sonship, legal, 
moral and gpiritual, and based it on the enduring principle of con- 
sanguinity which taught that members of the family are of the same body 


upto*the fourth insdescent and’after that there was “difference of body.” 


(3) Manu, ix, 186, ; te (2) Ghoseson Hindu Law. 3}. 
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RECENT ENGLISH, CASES. 


DEFAMATION—Libel— Privileged occasion—Tvrade  protection— 
Mutual society—Cowmunication to members not privileged—Privilege 
Sounded on the General Interest of Society—Joint Tort—Several Defen- 
dants—LKort of Judgment. An unincorporated body called the London 
Association for Protection of Trade was formed in 1842 for the purpose 
(inter alia) of making inquiries as to the commercial standing and credit 
of traders, and consisted of such persons as might be elected members, 
no particular qualification formembership being required. The business 
of the assodiation was carried on under the superintendence of an unpaid 
committee of management. Members paid an annnal subscription which 
entitled them to a certain number of inquiries free, and to a further 
number for an additional payment. The association had accumulated 
funds which by its rules had to be dealt with in furtherance of the objects 
of the association and no part of which had ever been divided among the 
members. A member of the association applied for information as to the 
commercial credit of the plaintiff company The secretary of the associa- 
tion applied to a third person for -the i ade a report, 
for which he was paid a fee, containin w statements 
of the plaintiff company. The secret 
the same terms to the member. Inr 
plaintiff company brought an actio 
secretary, and the third 
ton L.JJ. (Bra j 
privilege 
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the face of the contract. North-Western Salt Company, Limited y. Elec- 
trobytic Alkali Company, Limited, [1913] 3 K. B. 422. . 

Liawt AND Air—Ancient Light—Obstruction—Height of Buildings 
on Servient Tenement raised in one part dnd lowered in other part—No 
Diminution in total Amount of Light—No Damage—Negative Easement 
over whole Servient Tenement. The plaintiff sought to recover damages 
for thé alleged obstruction to his ancient light caused by the erection on 
part ef the defendants’ servient tenement ofa building having a tower 
3% ft. high and ro feet square in the’ place of a°portion of the previous 
building, which was only 12 it. 6 in. high, notwithstanding the fact that 
` by the lowering of the remaining buildings on the defendants’ servient 
tenement the tot] amount of light coming to the dominant tenement 
over the servient tenement wasin no way diminished:—Hedd, that the 
defendants were entitled to credit for the new or increased light coming 
over their lowered buildings and were not, in the circumstances, liable to 
paylany compensation, but that having once taken credit for the new or 
increased light they could not subsequently deprive the dominant tene- 
ment of it by restoring the loweréd buildings to their former height. 
Held, further, that the right cient light enjoyed by the dominant 
tenement was over the servient tenement considered 
. asa whole Colls v. Home and Colonial Stores 
no property or right in or to any 
ight coming in any particular direc- 
ient tenement, and that there- 
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‘which did contain such a clause. The later Act also provided that the 
two Acts should be ‘read and construed together as one Act” :— Held, 
(1) that the doctrine of Rylands v. Fletcher, (1868) L. R. 3 H. L. 330, 
appfies not only to cases in which the dangerous thing has escapéd from 
the defendant’s lapd on to the plaintiffs land and done damage there, 
but also to cases in which the site of the plaintiff’s injury was occupied 
by him only under a licence and not under any right of property in the 
soil, and that in the absence of statutory authorization of the nuisance 
the defendants were liakle for the damage caused by the bursting of their 
mains notwithstanding that they had not been guilty of any negligente. 
(2) That the effect of the two Acts being read together as one Act was 
to take away the privilege “which, down to the passing on the later Act, 
the defendants had enjoyed, in respect of the two first ‘mentioned mains, 
of not being liable for damage done ‘by their bursting in the absence of 
negligence, and that consequently in the case of all four of the mains 
the defendants were liable as for a nuisance. Charing Cross, West-End 
and City Electricity Supply Company v. London Hydraulic Power Com- 
pany, [1913] 2 Ch. 442. ye ; 

RESTRAINT OF TRADE—Agreement by Employee not to be engaged 
in Business the same as or similar to that of Employer—Reasonableness of 
Restriction—Vagueness—Injunction. By a contract for the employment 
of the defendant as canvasser by the plaintiffs, a clothing and, supply 


company having branches all over England, described in the contract as a 


carrying on business on the check'and credit system “ at London in the 
county of Middlesex (amongst other places),’” the defendant agreed that 
he would not within three years after the termination of the employment 
be in the employ of any person, firm, or company carrying on or engaged 
in a business the same as or similar to that of the plaintiff company, 
or assist any person employed or assisting in any such business, “ within 
twenty-five miles of London aforesaid where the company carry on 
business” :—He/d, assuming, without deciding, that she agreemept was 
‘not too vague as regards the area of restriction to be enforced by injunc- 
tion, that the restriction was wider than was reasonably necessary for 
the plaintiffs’ protection. Mason v. Provident Clothing and Supply 
Company, Limited, [1913] AVC. 724. ° l 
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GLEANINGS.: 


i WEEK-END TICKETS. si 

A POINT of considerable importance to the travelling public, although 

the amount at stake was only one shilling and sixpence, came up on 
Tuesday in the City of London Court (Cohen v. Lofdon, Brighton & | 
South Coast Railway Company). The plaintiff took a week-end ticket to 
Brighton from London Bridge on a Friday, and desired to return on Satur- 
day, but was not allowed to do so without payment of the excess fair, 
He paid that sum under protest and now sued to*recover it. The defence 
of the company was that the ticket was not available for return on Satur- 
.day; the inward half could only be used on Sunday, Monday, or, Tuesday. 
This condition, in fact, was actually printed on the face of the ticket; 
but the plaintiff contended that, as his attention had not been called to 
the condition when he took his ticket, the condition was not binding 
upon him. He seems to have advanced two other arguments: First, that ` 
such a limitation of the user is inconsistent with the main purpose of the 
ticket, namely, its availability for week-enders, and is, therefore, void on 
the well-known principle that a condition repugnant to the essential 
object of a contract is invalid ; secondly, that even if not inconsistent and 
void for repugnancy, nevertheless such a condition was ‘ unreasonable ’ 
and on that ground void. These two latter arguments do not seem very 
convinting ; but the purely technical argument that notice of the condi- 
tions must be.given to the ticket-holder in an unmistakeable manner has 
more to be said- for it. Itis quite clearpof course, that a person who 
takes a ticket with conditions upon it, of which clear notice is given him, | 
is bound by them even if he does not read the document (per Stephen, J., 
in Watkins v. Rymill {[1882]). But such notice must comply with 
‘certain rules. Hither (1) the ticket-holder’s attention must be expressly 
called to it; o (2) the condition must be on the face of the contract ; Or 
(3) it must be upon some document connected with the ticket to which 
‘attention is unmistakeably called upon the face of the ticket (Henderson 
v. Stevenson [1878]). Again, the sufficiency of the notice in the circum- 
stances is a question of fact, whereas the reasonableness of the condition 
is a question of law (Richardson v. Rowntxee--[1904]). In the -present 
case the deputy-Registrar held that the notice was not sufficient, and 
that, therefore, the condition was not binding upon the passenger—a 
conclusion which, we think, is not entirely free from doubt.—Law Journal. 


~ 





CONTRACTS ‘IMPLIED’ IN LAW AND BY INFERENCE. 
A RATHER fine distinction is raised in oup law between contracts 
which are ‘implied jn law, from circumstances independent of agreement 
and contracts which arise from.an Inference of fact and enly differ from 


. 
. ` 
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express contracts in the form of proof. They are both called ‘implied 
contracts,’ but in the former case the promise implied is a mere fiction 
of the law created to give effect to obligations arising out of equitable 
considerations; in the latter the promise is an implication of fact based 

on circumstantial ¢vidence, and although the proof is different the legal 
f consequences are the same asin an express contract. A case which 
brings into sharp relief the mature of the distinction between these two 
classes of implied contracts has just been decided by the House of . Lords 
in an action in which-bufiders who had erected a picture theatre declined 
to recognise the claim of a firm who had supplied door furniture for the 
theatre on the orders of the architect, on the -ground that the architect 
‘was not their agent, and that the payments which they had received 
from the building owner, on the architect’s certificates, were properly 
attributable to other items in the contract (Ramsden & Carr v. Chessum 
& Sons, November 10). The plaintiffs sued as. for the price of goods sold 
and delivered on the orders of the architect, or in the alternative on an 
implied contract to pay as for money had and received to their use or 
held in trust for them, and Mr. Justice Hamilton, who first tried the case, 
found that their claim could not be supported on either of these grounds. 
But he also held that, in the circumstances of the case, the fact that the 
goods were used by the defendants raised an implied promise to pay for 
them, and he accordingly gave judgment for the plaintiffs. Thé Court 
of Appeal by a majority (Lord Justice Kennedy dissenting} reversed this 
decision, holding that the circymstance that the goods were used by the 
defendants raised no implied contract in fact, and as there was also no 
implied contract in law arising from the receipt of instalments ‘from the 
building owners, -the claim altogether failed. In face of this equal divi- 
sion of judical opinion the House of Lords has now unanimously decided 
that, in the words of the Lord Chancellor, ‘if A brings goods to B; to be used 
upon work which Bis doing, and B knows that those goods are not 
brought as a gift, but are meant to be paid for, and B then uses the goods 
upon his works, the inference to be drawn from these facts is that there 
was an implied promise on the part of B to pay for the goods.’ As thus 
stated the case seems fairly simple and the conclusion obvious. It is 
arrived at by an implication of fact, and there is no need to invoke the 
fiction of a contract implied in law to arrive at a result so consistent 
with natural justice.—Jdid. - 





l BROKERS AND SECRET PROFITS. Si 

In Andrews v. Ramgay (1993) the Divisional Court laid down the 
rule that an agent who makes a Secret profit out-of .a trarfsaction must 
not only accounj for that prot to his principal, but also, where he has 
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acted dishonestly, forfeit the commission due to him on the transaction. 
That decision has never been over-ruled or questioned, though it has been 
“ held not to apply where an agent incidentally received a discount on, his 
disbursements, and honestly thought that he was entitled to retain it. 
In Green v. Tughan last week Mr. Justice Pickford applied the principle 
of Andrews v. Ramsay in the case of a firm of insurance brokers who 
had charged their principals with premiums stated to be at ‘net rates,’ 
without deducting a brokerage of 5 per cent. anda discount of Io per cent 
allowed by the underwriters. It has long been the general practice in 
insurance business for underwriters to allow a deduction from the agreed 
premium both of the brokerage and the discount. At one time it seems 
to have been usual.for the brokers to retain both the discount’ and the 
brokerage (see Baring v. Stanton (1876]). But the present usage—as 
Mr: Justice Pickford found on the evidence, and as was already stated 
twelve years ago in Arnould’s Marine Insurance—is that the broker 
gives his principal the benefit of the discount. Accordingly the learned 
judge held that the plaintiffs were entitled to recover both the discounts 
and the brokerage which the defendants had received. The latter would 
no doubt have been entitled to retain the customary brokerages if they 
had allowed the discounts ; for a principal who does not pay a commis- 
sion must know that the agent’s remuneration comes out of the pocket 
of the other party. It was the secret deduction of the discounts, not- 
withstanding their statement that the premiums charged by them were 
net, that lost them the brokerages. In this particular case the defendants 
seem to have been personally free from blame, but they suffered for the con. 
duct of a servant who transacted their insurance business.—Jdid. 





A COMPANY’S RIGHT TO PREFER DEBENTURE-HOLDERS. 


It used to be thought that equality was equity, but this time-honour- 
ed doctrine is in danger of being relegated to the law’s ‘lumber room’ if 
the Court of Appeal’s decision of last Monday in In re Midland Express, 
Lid., on debenture-holders’ interest is to stand. The case was this: An 
issue of debentures secured by a floating charge With the usual, condition 
for pari passu payment; some of the debenture-holders paid their interest 
in priority to others; then winding up and the assets insufficient to pay 
the arrears of interest to the postponed debenture-holdérs. In such a 
case the settled practice has been to level up—that is, to pay .the arrears 
of interest before paying anything further to those who have already had 
interest paid to a later date. Such a course seems only simple justice. 
But in the Midland Express, Lid., thé view has been taken that the 
preferred debenture-hélders are entitled to keep their preference, and 
that the remaining assets must be distribtited—as far ag they will go— 
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rateably among all. The principle—as put in the Master of the Rolls’ 
judgment—is that, until the security has crystallised by winding up or 
the appointment of a receiver, the company as-a going concern may pay 
one debenture-holder’s interest in preference to another, just as an ex: 
ecutor may prefer one creditor of his testator to another at any time 
before judgment for administration, whatever the consequences to the 
other credifors may be. The.defect of this view is thatit ignores the 
contract contained in the debenture, with the indorsed conditions, between 
the company. and the debenture-holders and between the deberfture- 
holders inter se. It is true that there is no contract expressed in words 


” between the debenture-holders inter se, but, asin the case .of Articles 


of Association, each debenture-holder has the right of insisting, through 
the medium of the company, on-the observance by the other debenture- 
holders of the conditions contained in the common security. An issue of 
debentures is, as has been well said, one great ‘contributory mortgage,’ 
and the essence of it is, and always has been, that all the debenture- 
holders of the same ‘issue shall share and share alike, shall-rank pari passu 
against the security. This unity of interest is recognised in the form of a 
debenture-holder’s action. The plaintiff in such an action sues by the 
- writ on behalf of himself and all other holders of the debentures. A 
debenture-holder who recovers judgment against the company is a trustee 
of such judgment forall the other debenture-holders,ranking pari passu with 
him, and cannot levy execution for himself alone. So Lord Hatherley 
held in Bowen v. Brecon Railway Co. (3 Eq. 541). To.allow him to appro- 
priate-part of the security to himself would be a gross breach of his 
contract with his co-debenture holders. The Court of Appeal seem to 
have thought that this pari passu principle of equality, this unity of 
interest, only begins when the floating security crystallises, but surely 
this is a fallacy. “It begins from the very moment when the debentures 
are sealed and delivered, and follows them through the solvency and 
insolvency of the company, whether the security is ampte or whether it 
is deficient. No doubt ‘in the case of an executor the law allows him to 
prefer one creditor to the detriment of another. That rule has never been 
much tp the credit of English jurisprudence, but in that case the creditors 
are independent of each other with no conjractual relation or obligation 
of good faith between them. In the case of debenture-holders of the 
same issue, there zs a contractual relation and obligation of good faith 
embodied in-the debenture and ‘its indorsed conditions from -their 
inception, and this unity of interest entirely differentiates theif 
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-THE LEGAL EFFECT OF POST-DATED CHEQUES. 


e Iv is curious that since Forster v. Machrell [1867] no reported case 
has arisen dealing with the legal effect of post-dated cheques. In’ that 
case the Court of Exchequer held, after much doubt, that a cheque given 
by a partner in a firm of solicitors dated seven days later than the time 
when it was actually delivered could not in substance be distinguised 
from a bill of exchange at seven days date, ‘and as the partner had no 
power to give bills, though he had full authority to draw cheques, his 

_ firm was not boind by the transaction and could not be sued on the 
post-dated cheque. The rule as laid down by Chief Baron Kelly was that 
‘a post-dated cheque is the same thing as a Dill of exchange at so many 
days date as intervene between the day of delivering the cheque and the 
date marked upon the cheque.’ Applying this rule, Mr. Justice Scrutton 

` has now held that a cheque. given by an infant some days before he 
attained his majority, though dated forward for presentation afterwards, 
cannot be sued on even by a Jona fide holder for value, any more than 
could a bill of exchange given in similar circumstances (Hubley v, Peacock 
[October 25]). In this case the cheque was not given for necessaries ; 
but even if it had been it is doubtful if the indorsee could have sued on it. 

The provisions of the Infant Relief Act, 1874, are so sweeping that it has 

-been held that, even where a bill or note has been’ given in respect of 
hecesSaries supplied, there is no liability upon the instrument, though 
there maybe upon the consideration. If the person who supplied the 
necessaries indorses the instrument to ancther, the latter cannot sue nor 
present a bankruptcy petition against the infant founded on the debt 
alleged to be due to him, as indorsee, nor can thé former succeed 
without evidence of the supply of necessaries ` (Zn re Soliyhoff [1891]). 
The legal defences of infants are manifold, and, though, they are often . 
without merits, it is in accordance with the policy of the law that they 
should prevail, and the raising of them affords no ground, as Mr. Justice 
Scrufton found in the case before him, for depriving the successful 
infant of his costs.—Zġid. 
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The Khoti Settlement Act. By ANANT GANESH DESAI B.A., LL. B., 
Vakil, Bombay High Court. 1913. Demi 8vo. Pages xxviii Gad 277- 
Price Rs. 4-8-06 À 

“NOWHERE has the impress of the regimes of the past have been so 
vividly left? as on tenures relating to land. The different land tenures 
existing in different parts of India owe their origin to the system of collec- 
tion of land revenue in vogue in the successive dynasties that ruled” over 
the country. The Khoti tenure can, on the materials hitherto available, be 
traced back to the time of Yussuf Adil Shah, the King of Bijapur, in the 
- first decadt of the sixteenth century. The Khot was, as,it were, an inter- 
mediary between the sovereign and the subjects for collection of land 
revenue. Under the British rule, however, his occupation was soon gone; 
but his rights and duties were settled. The Khoti Act of 1880 contains 
the terms of the settlement. The. working of the provisions of the Act is 
carried on by the help of a series of Government Resolutions; and the 
law.Courts have had to settle disputes between the Khot and his tenants. 
These Government Resolutions and decisions have furnished materials 
which the learned author has assiduously collected and utilised in writing 
his comments. The annotations are lucid and exhaustive. The appendix 
contains the statement of Objects and Reasons and proceedings ef the 
Legislative Council in passing the Act. We have no doubt that this 
edition will be very useful in handling the law relating to the Khoti 
tenure. - ~ ; 





The law relating to Bad Livelihood. By SRIPATI Roy, Barrister-at-law, 

` CALCUTTA; Wilkins Press. 1913. Crown 8 vo. Pages xxiii and 274. 

Price Rs. 4. 

Tuis is a useful little monograph on the law of security embodied 
in Chapter vill of the Criminal Procedure Code. It deals with prevention 
of offences; for the law recognises the worldly wisdom that in 
many .cases prevention is infinitely better than cure., The provi- 
sions of this chapter aré frequently put into operation to further 
this reinedy. It often happens that tangible and connected chain 
of facts leading the conviction ofa crime is not forthcoming; but a 
thick nebulae of reports and rumours stands out too prominent to be 
ignored. The law allows them to be used for proceedings for seeurity 
under specified safe-guards. The provisions of the law relating to 
security together with ı case-law is fully stated in this hand-book. It 

` is identical in its scope and object™ù ith-the author’s ‘Law of: Contfes - 
sion” and “Sanction to Esoseaute, with which’ the profession: i: is 
familiar, : . 
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Indian Decisions, New Series, Calcutta, Vol. 4. Published by T. A. 
VENKASAWMY Row and T. S. KrisHNasawmy Row. MADRAS; 
: The Law Printing House, Mount Road. 1913. Roy. 8vo, Pages 
xxviii and 1424. Price Rs, 7. : 
Indian Decisions, New Series, Madras, Vol. 2. Published by T. A, 
VENKASAWMY Row and T. S. KrisHNASAwmMY Row. Mapras; 
The Law Printing House, Mount Road, 1913. Roy. 8 vo. Pages 
xxvi and 1079. Price Rs. 7. 
. Tuis useful series of re-prints continues to make progress with. 
commendable speed. Of the Calcutta series, the first nine volumes 
of the Indian Law Reports are already reprinted. Side by side with 
this, the Madras series is receiving attention and the “first seven 
volumes in the Indian Law Reports have already appeared in the two 
volumes of Madras in this series. The present reprint is satisfactory in 
every way. 


Lhe All India Digest, Civil, Vol. VII By T. V. SANJIVA Row, First 
Grade-Pleader, with the help of P. RAMANATHA IYER, B.A. B.L., 
and P. HARI RAo, B.A. B.L., Mapras: The Law Printing House, 
Mount: Road. 1913. Roy 8vo. Pages vi and Cols. 1994. Price Rs. 7. 
THIs volume deals with titles beginning with ‘mortgage’ and end- 

ing with ‘pre-emption.’ It seems scarcely necessary at this stage to do 

more than to call attention to this complete and exhaustive guide to the 
reported case-law. of India. 


Extracts from the Yajnavalkya Smriti. By DAMODAR KRISHNA 

KARANDIKAR, B. A., LL. B., Pleader, Dapoli. 1913. Demi 8vo. 

Pages x and Io3. Price Rs. 3. 

THE Yajnavalkya Smriti consists of a little over a thousand verses 
from which f25 verses are selected here, Each of the verses here reproduced 
is translated into English, and below it apt excerpts from the commen- 
tary known as the Mitakshara are set out in Sanskrit. Parallel passages 
from the Manu Smriti are given at some places. The appendices contain 
notes on certain topics of Hindu Law. They consist for the most 
part of useful collection of Hindu Law text-yathered from differerft sourc- 
es. The book pre-supposes a Knowledge of Sanskrit: and the interesting 





` passages labouriously grouped in the appendices must be a sealed book to 


the vast majority of readers, not versed in the Sanskrit lore, It, however, 
deserves praise for cultivating a first hand acquaintance with a few topics 
of Hindu Law. . 
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_ ACY No. I OF 1913.. 
RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 27TH FEBRUARY 1913. 

An Act to amend the Indian Extradition Act, 1903. 


Wuureas it is expedient to amend the Indian Extradition Act, 1903; Tt is 
` hereby enacted as follows :— uit oa Sag 


“4, This Act may be called the Indian Extradition 
( Amendment ) Act, 1913. 

2. (1) In sub-section. (Z) of section 7 of the Indian 
EY, eee Extradition Act, 1903, after the words “ such person js believed 
i to be” the words “or if such person is believed to be in any 
Presidency-town to the Chief Presidêncy Magistrate of such town” shall be inserted, 
(2) In sub-section (£) of the same section after the words “ accused person when 
arrested shall” the words “be produced before the District Magistrate or Chiof 
Presidency Magistrate, as the case may be, who shall record any statement made by him; 

such accused person shall then” shall be inserted. - 
(8) In sub-section (3) of tho same section after the words “ District Magistrate, ” 


Short title. 


the words “ or Chief Presidency Magistrate” shall be inserted. °, -0 

_ Addition of new sec- 3. After section 8 of the said Act the following section shall 
_ tion after section 8, Act s 
. XV, 1903. be inserted, namely :— 


“8A, "Notwithstanding anything contained in section 7, sub-section (2) or in 
: section 8, when an accused person arrested in accordance with 
the provisions of section 7 is produced before the Distriot ° 
Magistrate or Chief Presidency Magistrate, as the case may be, 
and the statement (if any) of such accused persoff has been 
recorded, such Magistrate may, if he thinks fit, before proceeding further report tho case 
to the Local Government and, pending the.receipt of orders on such report, may detain 
such accused person in-custody or release him on | his e&eeuting a bond with sufficiont 


Power to report case 
for orders of Local 
Government. 


. sureties for his attendance when rerired, ” 
al ° ý ” e 
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ACY No. IX OF 192913. 
e RECEIVED THE ASSENT OF THE GOVERNOR GENERAL . 
ON THE 27TH FEBRUARY, 1913. à 


An Act to consolidate and amend the Law constituting the . 
office of Official Trustee. 


Witunzas it is expedient to consolidate and amend the law constituting the office 


of the ofticial Trustee ; ; Tt is hereby enacted as follows :— 





ra PART I. 


PRELIMINARY. 


Short title, extent and 
commencement. ; 1913. 


4. (1) This Act may be called the Official Trustees Act, 


(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas, and applies also to all British and Indian subjects of His 


Majesty in the territories of Native States in India. 


(8), It shall come into force on such date as the Governor General in Council, by 


notification in the Gazette of India, may direct. 


_ Interpretation clause. ° 


subject or context, — 


(1) “Government” means the Governor General in Council, so far as the 


2. In this Act unless there is ay ting PCAN in the 


relates to the Presidency of Bengal, and the Local Governments of Madras and Donley: 


respectively, so far as the Act relates to those Presidencies : 


(2) “High Court” means His Majesty's High Courts of Judicature at Fort 
William in Bengal, Madras and Boinbay, respectively, in the exercise of their original 


civil jurisdiction. 


(3) “Official Gazette ” means, in the case of the Presidency of Bengal, the 
Gazette of India, in the case of the Presidency of Madras,-the Fort St. George Gazette, 


and in the case of the Presidency of Bombay, the Bombay Government Gazette: 
(4) “Prescribed ” means -presefibed by rules under this Act : 


(5) (a) “Presidency of Bengal” includes the territories for.the time being under 
the government of the Governor of Fort William in Bengal in Council, the United Pro- 
vinees of Agra and Oudh, the Provinces of the Punjab, Burmah, Bihar and Orissa, the 

“Central Provinces, Assam, the North-West Frontier Province, the Province of Delhi, 
Ajmere and*Merwara, the Andaman and Nigobar Islands, and such of the territories of 
any Native States as the “Governor „General in Council may by “notification in the 


Gazette of India direct, %e . 


- 
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(b) “Presidency of Bombay” includes .the territories for the time being 


under the government of the Governor of Bombay in Council, the Province of 


` 


i Appointment and 


‘ Official Trustee to be 


“corporate name, 


British Baluchistan, and such of the ‘territories of any Native State asthe Governor 
Gener&l in.Council may by notification in the Gazette of India direct, ° 


(c) “Presideyey of Madras ” includes the territories for the time being under 
the government of the Governor of Fort St. George in Council, the Province of Coorg, 
and such of the territories of any Native State as the Governor General in Council may 
by notification in the Gazette of India direct. 


(6) “ Presidency ” means any of the Piesidencies mentioned in clause (6). . 
Extent of jurisdiction 3, For the purposes of this Act the High Court at a Presi- 
of High Courts. deney-to¥n shall have jurisdiction throughout the Presidency. 





PART II. 
THE OFFICE OF OFFICIAL- TRUSTEE. 


_, 4 (1) In each of the Presidencies of Bengal, Madras arid 
Bombay, the Government shall appoint an Official Trustee. 

(2) No person shall be appointed to the office of Official Trustee -of any of the 
said Presidencies who is not— ° 


Official Trustees. 


(a) a Barrister ; or 

(b) an Advocate, Attorney or Vakil enrolled by a High Court ; or 

(c) a person holding the office of Deputy Administrator General at the com- 
mencement of this Act. et 


_. (8) The said Official Trustees shall be called respectively, the Official Trustee of 
Bengal, the Official Trustee of Madras and the Official Trustee of Bombay. 


5. The Government may appoint a Deputy or Deputies to assist tho- Official 
Trustee ; and any Deputy so appointed shall, subject to the 
powers of Deputy Off- control of the Government and the general or special” orders of 
cial Truste. the Official Trustee, be competent to discharge any of the duties 
and exercise any of the powerg of the Official Trustee, and when discharging such duties 
or exereising Such powers shall have the same _ privileges and be subject to the same 
liabilities as the Official Trustee. . 


6. The Official Trustee shall be a corporation sole by the 
corporation sole, fo have name of the Official Trustee of the Presidency for which he is 


Letra E and appointed and, as such Official Trustee, shall have perpetual 
à : 


and be sued in his succession and an official Seal, and may sue and be sued in his 
e . . 
corporate name, ° a 


` 
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PART III. 
. Ricurs, Powegs, DUTIES AND LIABILITIES or OFFICIAL TRUSTEE. 
General Powers and 7. (4) Subject to, and in aceordance with, the provisiens of 
duties of Official Trusteo, this Act and the rules made thereunder, the Official Trustee 
may, if he thinks fit,— i 


(a) actas an ordinary trustee ; 

(b) appointed trustee by a Court of competent jurisdiction. 

(2), Save as hereinafter expressly provided, the Official Trustee shall have the 
same powers, duties and liabilities and be entitled to the same rights and privileges and 
be subject to the same control and orders of the Court as any other trustee acting in 
the same capacity. i 


) e i i 
(8) The Ofcial Trustee may decline, either absolutely or except on such con- 
-ditions as he may impose, to accept any trust. z 

(4) The Official Trustee shall not accept any trust under any composition or 
scheme of ‘arrangement for the benefit of creditors, nor of any estate known or believed 
by him to be insolvent. ee be 
` (5) The Official Trustee shall not, save as provided by any rules made under 
this Act, accept any trust for a religious purpose or any trust which involves the mana- 
gement or carrying on of any business, 

(6) The Official Trustee shall not administer the estate of a deceased person, 
unless he ig expressly appointed sole executor of, and sole trustee under, the will of such 
person. ; 
(7) The Official Trustee shall always be sole trustee, and it shall not be lawful 
to appoint the Official Trustee to be trustee along with any other person, 


8. (Z) Any person intending to create a trust other than a trust which the 
f : ” Official Trustee is prohibited from accepting under the provision 
Official Trustee may ; ; En : ; 
with consent be appoint- Of this Act may by the instrument creating the trust and with 
is pale ag settlement the consent of the Oficial Trustee, appoint him by that name 
f or any other suficient description to be the trustee of the property 
subject to Such trust; ` 
Provided: that the consent of the Official Trustee shall be recited in the said in- 
strument and that such instrument shall be duly executed by the Official Trustee, 
(2) Upon such appointment the property subject to the trust shall vest tn such 
„Ofcial Trustee, and shall be held by hin? upon the trusts declared in such instrument, 


9. When the Official Trustee has by that name or any other Sufficient description 

2 b i i t 4 Af ill. 
Apppintment of Offic. 22 #ppointed trustee under any will, the executer of the will.of 
jal Trustee as trustee such testator or the administrator of his estate shall, after obtain- 
by will. ing probate or letters of administration, notify in the prescribed 
manner the contents of such wwall to such Official Trustee j and, if such Official Trusteé 
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e 
consents accept the trust, then upon the execution by such executor or administrator 


of an instrument in writing transferring the property subject to the trust to the Official 
Trustee, such property shall vest in such Official Trustee, and shall be held by him upon 
_ the trusts expressed in the said will : ° 


Provided that the consent of the Official Trustee shall be recited in a the said instru- 
ment and that such instrument shall be duly executed by the Official Trustee. 


0. °(Z) If any property is subject to a trust other than a trust which the Official 

ree of High Court Trustee is prohibited from accepting under the provisions of this 
R eppo? Pa er Act, and there is no trustee within the local limits of the ordinary 
property. or extraordinary original civil jurisdiction of the High “Court 
willing or capable to act in the trust, the High Court may on application make an order 
for the appéintment of the Official Trustee by that name with his consent to be the 


trustee of such property. 


(2) Upon such order such property shall vest in the Official Trustee and shall 
be held "by him upon the same trusts as the same was held previously to such order, and 
the previous trustee or trustees (if any) shall be exempt from liability as trustees of snch 
property save in respect of acts done before the date of such order. 


(8) Nothing in this section shall be deemed to affect the provisions of the 
Trustees’ and Mortgagees’ Powers Act, 1866, or the Indian Trusts Act, 1882. 


41, (Z) If any property is subject to a trust other than a trust which the Official 
Power of Private ‘Trustee is prohibited from accepting under the provisions of this 

Onin: Gane 2 appoint Act, and all the trustees or the surviving or continuing trustee 
trustee of property. or trustees and all persons beneficially interested in the trust are 
desirous that the Official Trustee shall be appointed in the room of such trustee or 
trustees, it shall be lawful for such trustee or trustees, by an instrument in writing to 
appoint the Official Trustee by that name or any other sufficient description with his 
consent to be the trustee of such proporty : 

Provided that the consent of the Official Trustee shall be recited in the said 
instrument and that such instrument shall be duly executed by him. ° ai 

(2) Upon such appointment such property shall vest in the Official Trustee and ` 
shall be held by him upon the same trusts as the same was held previously to such appoint- 
ment, and the previous trustee or trustees shall be exempt from all liability as trustees of 
such property save in respect of acts done before the date of such appointment, 


12. (1 ) If any infant or lunatic is entitled to any gift, legacy or share of the 
Executor ‘or adminis. *88¢t8 of a deceased person, it shall be lawful for the person bye 


trator may pay to Ofit- whom such gift is made, or executor or administrator by whom 
ial Trustee legacy, ` 
share, eto., of infant or Such legacy or share is payable or transferable, or anytrustee of 


lunatic. such gift, legacy or share, to transfer the same by an instrument 
in writing to the Official Trustee by that name or any other sufticient desoriptign with 
his consent ; f : K 


- bond or security, capacity under this Act. 
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Provided that the consent of the Official Trustee shall be recited in the said 
instrument and that such instrument shall be duly executed by the Official Trustee. 

(@) Any money or property transferred to the Official Trustee under this section 
shall vest inchim and shall be subject to the same provisions as are contained in thise Act 
as to other property vested in such Official Trustee. 

aue exc 43. (2) No Official Trustee shall be cana by any Court 
tobe required to.give to enter into any bond or security on his appointmeat in any 
_ (2) «No Official Trustee or Deputy Ofcial Tr ustee shall be required to verify 
otherwise than by his signature any petition presented by ‘him under the provisions of 
this Act, and if the facts stated in any such petition are not within the Official Trustee’s 
personal knowledge, the petition may be verified and subscribed by any person competent. 
to make the verification. i 
14. The entry of the Official Trustee by that name in the -books of a company 
Entry of Oficial shall not constitute notice of a trust; and a company shall not be 
Trustee not to consti- entitled to object to enter the name of the Official Trustee on its 
pate notice gt a trust register by reason only that the Official Trustee is a corporation ; 


and, in dealing with property, the fact that the person dealt with is the Official Trusteo 
shall not of itself constitute notice of a trust. > 
15. (Z) The revenues of the Government of India shall be liable to make good 
Liability of Govern- all sums required to discharge any liability which the Official 
ment, s Trustee, if he were a private trustee, would be personally liable 
to discharge, except when the liability is one to which neither the Official Trustee nor any 
of his officers has in any way contributed or which neither he nor any of his officers could 
by the exercise of reasonable diligence have averted, and in either of those cases the Offic- 
ial Trustee shall not, nor shall the revenues of the Government of India, be subject to 
any liability. j i 
(2) Nothing in sub-section (Z) shall be deemed to render the revenues of the 
Government of India or any Official Trustee appointed under this Act liable for anything 


done by or under the authority of any Official Trustee before the commencement of 





this Act, ~ 
~ 46. Nothing in section 80 of the Code of Civil Procedure, 
Notice of suit nob i it agai ps : p ; 
ecules ais cartaucon ca, 1908, Seli apply to pny suit against the Official Trustee in which 
no relief is claimed against him personally. . . 
PART IV. i 
- FEEs, : 
17. © (2) There shall be charged in respect of the duties of the 
Fees, Official Trustee such fees, whether hy way of percentage or other- 


wise, a8 the Government may prescribe : 
. 


d ‘¢@ 
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Provided that in the case of a trust. accepted by the Official Trustee before ‘the 
commencement of this Act-the fees prescribed under this section shall not exceed the 
fees leviable in respect of such trust under the Official Trustees Act, 1864, as subsequently 
amended. e 

(2) The fees under this section may be at different rates for different properties or 
classes of préperties or for differegt duties, and shall, so far as may be, be arranged so as to 
produce an amount sufficient to discharge the salaries and all other expenses incidental to 
the working of this Act (including such sum as Government may determine to ‘be required 
io iñsure the revenues of the Government of India against loss ‘under this Act.) 


18. Ju ) All expenses which might be retained or paid out of the trust fund, if 
the Official ‘Trustee were a private trustee, shall be so retained or 
paid, and any fees leviable under this Act shall be retained or 
paid in like manner as and in addition to such expenses, 

(2) The Official Trustee shall transfer and pay to such authority and in such 
manner and at such times as the Government may prescribe, all fees received by him 
under this Act, and the same shall be carried to the account and credit of the Govern- 
ment of India. 


Disposal of fees. 





. PART V. 
AUDIT. = 


49., (1) The accounts of the Official Trustee shall be audited at least once annual- 


Auditors “Ëo: be-p: ly and at añy other time if the Government so direct by the 


pointed to examine Offi- prescribed person and in the pr esoribed manner. 
cial Trustee's accounts, 


etc., and to report to (2) The auditor shall examine such accounts, and shall forward 
Government. to Government: a statement thereof in the prescribed form, 
together with a report thereon and a certificate signed by him showing— pe 

(a) ‘whether the accounts contain a full and true account of everything which 
ought to be contained therein, and ~ i g l 


(b) whether the books, which by any rules made under this Act are directed to 
be kept by the Official Trustee, have been duly and regularly kept, “and z 

(o) whether the trust funds and securities have been duly kept and invested and 
deposifed in the manner prescribed by this Act or any rules*made thereunder ; 

or (as the case may be ) that such accounts are deficient, or that the Official 
Trustee has failed to comply with this Act or the rules made thereunder, in such respects 
as may be specified in such certificate. : ` 


Auditors powèt to. 20. (2) Every auditor shall have the powers of a Civil Court , 


summon witnesses and under the Cade of Civil PN G 1908, 
to call for documents. 


` (a) ’ to summon any person whose presenco he may think noagaiary to attend him 
from time to time, ‘and o 


c 


8 `>.. THE BOMBAY LAW REPORTER. [VOL RV. 


(b) to examine any person, on oath to be by him administered, and 

(c) to issue a commission for the examination on interrogatories or otherwise of 
any person, and j 

(d) to summon any person to produce any document or thing, the production of 


. which appears to be necessary for the purposes of such audit or examination. 


. (2) Any person, who, when summoned, refuses, or without reasdnable cause 
neglects to attend or to produce any document or thing or attends and refuses to be 
sworn, or tô be examined, shall be deemed to have commitéed an offence within the 
meaning of, and punishable under, section 188 of the Indian Penal Code, and the auditor 
shall report every case of such refusal or neglect to Govegiment. 


- Costs of audit, ete, ° 24. The cost of and incidental to every such * audit and 


how paid. examination shall be determined in accordance with rules made 
by the Government and shall be defrayed in the prescribed manner. 


22, Every beneficiary under a trust which is being administered by the 
Right of beneficlary Official Trustee shall, subject to such conditions and restrictions 


to inspection and copies as may be prescribed, be entitled, at all reasonable times, to 


of accounts, g 
inspect the accounts of such trust, and the report and certificate 


of the auditor and, on payment-of the preseribed fee, to be furnished with copies thereof 
or extracts therefrom and nothing in the Indian Trusts Act, 1882, shall affect the 
provisions of this section. ` 


PART VI.” 
MISCELLANEOUS, 


23. When any moneys payable to a beneficiary under a trust have been in the 
hands of any Official 'Trustee for a period of twelve years or 
Trangfer to Govern- wards whether before: or after the commencement of this A 

ment of Accummulatiofs 1s Act 

gute hands of Official in consequence of the Official Trustee having been unable'to trace 

bd the person entitled to receive the same, such moneys shall be 

transferred in the prescribed manner to the account and credit of the Government of 
India : i 

Provided that no such moneys shall be so transferred if any suit or praseeding 


is pending in respect thereof i in any Courg. 


24. (1) Ti any claim is made to any moneys so transferred, and such claim ig 
Yode okaprocceding established to the satisfaction of the prescribed „authority, the 


by claimant to recover Governmeitt of India shall pay to the claimant fhe amount in 
money so transferred. respect of which the claim is established. 


(2) T£ such olaim is not established to the satisfaction of the presoribed sitions 
the claimant may, without, prejuflice to his right to take any other proceedings for the 
recovery of such moneys, apply by petition to the High Court against the Secreta ry of 


e e 
` 
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Bu for India ‘in Council, and, after ‘taking such evidence as it ‘thinks fit, such Court 
shall make such order on the petition in regard to the payment of such moneyg as it 
thinks fit, and such orđei shall be binding ‘on-all parties to the proceedings. e -~ 

(8) The Court may further direct by whom all or any part of the costs of suob 
proceedings shall be paid. ’ 

"Power of High Court ` 25. The High Court may make such orders as it thinks fil 
to make ordersein res- respecting any trust property vested in the Official Trustee, 


pect of property vested 
‘in Official Tristea, ‘or‘ the interest or’ producé thereof. 


26. ° Any order under this Ach may be made on T wppli- 
Who may apply for cation of any person beneficially interested in any trust proper ty 


À der Act, 
order under Ac or of any wustee thereof, 
e 


Order of Cout to 27. Any order may by a High Court” under this Act “shall 
have effect of adecree. have the same effect as a decree. 


_28.. The Official Trustee may, in addition to and not in dero- 
5 Paaie ei of gation of any other powers of expenditure lawfully exerciseable 
by him, incur expenditure— 

(a) on sucli acts as may be necessary for the proper care and management of any 
property belonging to any trust administered by him; and i 

(b) with the sanction of the High Court on salt religious, charitable and other 
objects and on such improvements as may be reasonable and proper- in the case of such 
property. . i a 
, Transfer of trust pro. 29.. (4) Nothing in this Act shall be deemed to prevent the 
pee cr ulna ce transfer by the Official Trustee of any property vested in 

any other trustee. - him to— è : 

(a) the original trustee (if any) ; or 

(b) ‘any other lawfully appointed trustee ; or 

(c) any other person if the Court so directs. 
, (2) Upon such transfer such property shall vest in such trustee, and shall be 
held by him upon the same trusts as those upon which it was held prior tù sich transfer, 
and the Official Trustee shall be exempt from all liability as trustee of such property 
exoept | in respect of acts done before such transfer : 

Provided that, in the case of any transfer under this section, the’ Oficial Trusteo 
shell be entitled to retain out of the property any fees leviable in accordance with the 
provisions ‘of this-Act, . ma r 

30.- (2) The Government shall make rules for carrying into effect the objects 
; „of this Act and for’ regulating -the proceedings of the Official 
Ru: “Trustee in the discharge of his duties. 

(2) In 1 particular and without ee to the generality of the foregoing “power, 


such rules may provide for— 
(a) the accounts to be kept by ihe Oneal Trustee ane the audit and inspection 
: thereof; coos f r : oe, 
. A “2 ao e 
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e 
(L): the safe custody and vd deposi of the funds and securities ie come into the 


hands of the Official Trustee ; 

KO the remittance of sums of money i in the hands of the Official Trustee in: cases 

in which such remittances are required; j 

` (d) the statements, schedules and other documents tp be submitted by the 
Official Trustee to Government or to any other authority and, the publication of such 
statements, schedules or other documents; ° 

(e) the realization of the cost of preparing “any such statements, schedules or 
other dotuments; 

(f) subject to the provisions of this Act, the fees to be paid thereunder and the 
collection and accounting for any fees so fixed ; 

(g) the manner in which and the person by whom the costs of ands incidental to 
any audit under the provisions of this Act are to be determined and defr ayed; 

“4k) the manner in which summonses issued under the provisions of section 20 are 
to be served and the payment of the expenses of any persons summoned or examined 
under the provisions of this Act and of any expenditure incidental to such examination; . 

KO) the acceptance by the Official Tr ustee of trusts for religious purposes and 
trusts which involve the management or carr ying on of business; and 

(j) any matter in this Act directed to be prescribed. 

(8) Rules made under the provisions of this section shall ` be published in the 
official Gazette, and shall thereupon have effect as if enacted in this Act. 


Bi. (Z) Notwithstanding anything in the foregoing provisions of this Act, 

Division of Presfilency. the Governor General in Council may, by notification in the. 
into Provinces. Gazette of India,— , - 

(a) remove any of the territories included in the Presidency of Bengal frond 
such Presidency and constitute the same into provinces for the purposes of this Act; 

(b) direct that for the purposes of this Act any of the territories of any Native 
State in India shall be included in any Province so constituted ; and 

(c) appoint any person qualified in accordance with the provisions of sub-section 
(2) of gection 4, or who holds office under Government to be an Official Trustee for any 
such Province, to be called the Official Trustee of the Province, 

and subject te the provisions of this section the following consequences shall 
thereupon ensue, namely :— . ` 

(i) the Official Trustee of a Province shall by that name have the dike rights, 
powers, privileges and liabilities, afd perform the like duties in the Province as the 
Official Trustee of the Presidency within which- such territories „were included had and 
performed as Official Trustee therein, and shall be deemed ta be his successor in office : 

d (i) the powers and duties of the Government under this Act shall, as regards 
the Province, be exercised and discharged by the Governor General in Council, or by 
such Local Government as the Governor General in Ceuncil may, by notification in the 
Gazette of India, appoint in this behalf ; and the Gazette of the Government exercising 
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and dihargai AN powers and duties shall be the official Gazette aof the Proviņcęe for 
the purposes ofthis Act : . 

i Ĝi) the powers and duties assigned by the foregoing provisions of this Act to 
the High Court shall be exercised and discharged in respect of such Province by such 
Court as the Governor General in Council may, by notification in-the Gazette of India, 
appoint in this"behalf : oe 

(iv) in the foregoing provisions of this Act, the’ word “ Presidency”, shall ba 
deemed to include a province ; and 

(v) generally, the provisions of the foregoing sections with respect to the High 
Court and the provisions of this Aot and of any thér enactment for the time being in 
force with respect to the Official Trustee of a Presidency shall, in relation to a Province, 
be construed sò far as may be to apply to the Court and the Official Trustee respectively 
appointed for the Province under this section. 

(2) “Any proceeding which was commenced before the publication of the notifica- 
tion constituting the province and to or in which the Official Trustee of any Presidency 
within which any territories constituted into a Province are situate was a party or was 
otherwise concerned shall be continued as'if the notification had not been published. 

‘(8) If by reason of the constitution of provinces“ for the purposes of this Aot 
it appears to the Governor General in Council that any property vested in the Official 
Trustee of any Presidency should be vested in the Official Trustee of a Province, he may 
e direct that the property shall be so vested, and thereupon it shall vest in the “Official 
Rte of the Province as fully and effectually for the purposes of this Act as if it had 
originally been vested in him under this Act. 

(4) Ifin accordance with the provisions of this’ section territories have been 
removed from the Presidency of Bengal and constituted a Province for.the purposes of 
this Act, the Governor General in Council may, by notification in the Gazette of India, 
direct that as regards the Presidency of Bengal excluding the territories so removed the 
powers and duties of the Government under the Act shall be exercised and dischargéd by 
- the Local Government of Bengal and that the official Gazette shall be the Cplcutta 
Gazette. j 

(4) . Upon the rescission of a notification constituting a Province under sub-sec- 
tion (1),-the territories comprised therein shall again form part of the Presidency within 
which they,were originally included, the office of Official Trusteeefor the Province shall 
determine and all properties vested in and all. proteedings by or against such Official 
” ‘Trustee pending at the date of the rescission shall vest in and be carried on by or against 
- such Official Trustee or Official Trustees as the Governor General in Council may dixect. 

: Sih 32. Nothing contained in this Act shall be deemed to 

a fe Plein affect the provisions ‘ of ae Sie Registration Act, 

Act, 1908. - 1908. . ° ° 
ar a 33. The enactments specified in “thè Schedule are hereby 
Repeals. fepealed to therektent specified in the fourth column thereof; 





_ commencement. Act, 1913. . 
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Provided that any property ‘subject to a trust. by, on, in. pursuance. of, any, euch, 
enactrñent vested in any Official Trustee at the commencement, of this, Act, shall.. be 
-deemed to"be vested i in the Official Trustee under. this, Act;,to be held. by,, him upon the 


_ Same-trusts as.those upon which such property was held, before Such commencement. - , - 


NOD _ THE SCHEDULE’ 
a -  BNACTMEN TS_REPHALED. 


(See section 83). 


mg Baten of oom Pee 











Year . No. s . Short title. , 
1864 ... ~ XVII The Official Trustees Act, 1864. So,, much as has. ‘not already. been . 
k repealed. ` 
1890 ... TI | The Probate and Administration Act, | So much of the title and preamble aş 
o 3 1890. g relates to the Official: Trustees Act, 
` 1864, and sections 1,to 8.- 
1902... | ° V | The Administrators . General-and.} So far asit refers ‘to. the office.. of 
: Official Trustees Act, 1902. . | Official Trustee, ors Deputy, Off cial 
“Trustee. . 
7 e, 
= ! & . 
2 
ACT No. III OF 1913: ss 


THE ADMINISTRATOR GENERAL'S: ACT, 1913. . 
RECEIVED THE ASSENT OF THE "GOVERNOR GENERAL 


e `` ON THE 27TH FEBRUARY 1913. , í PES 


an Act to consolidate and amend ihe. law relating to the ofice and duties of 
= oe - Administrator General. P o 
' WHEREAS it is expedient to consolidate and amend .. the, law, relating to, the, office 
‘and duties of Administrator General ; It.is hereby enacted as follows :— p 
E PART I: e Ste Bas 
3 ; _ PRELIMINARY. SSS r" 
L (1) This Act may | be ‘oalled the Administrator General’s 





1 


Short title, extent and 


. (2) It Stents to the whole of. British India, including ‘the *Sonthal Parganas 
and British’ Baluchistan, and applies. also to all British and Indian subjects. ‘of ; His 
Majesty inethe territories of Native States ip “india: 

(8) It shall come into force on such date, as the. Governor General in Council 

may, by notification in the Gazette of India, direch, . ' i 


e A ' 
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tet ees . 2, In this Act, unless ‘there is anything repugnant in the 
Interpretation clause. $ ; 
i ia subject or context,— . 

: (1) “assets,” means all the property, moveable and immoveable, of a deceased 
person, which is chargeable with, and applicable to, the payment of his.debts and-legacies, 
or available for distribution.among his heirs and next+of-kin : Pa 

(2) “exempted person” means an Indian Christian,- a' Hindu, ‘‘Muhammadan, 
Parsi or- Budhist, or a.person exempted under. section'332 of the ‘Indian~ Succession Act, 
1865, from the operation of that Act: ` Š m 

(8) “Government” means the Governor General in Council, sofar.as the Act 
relates to the Presidency of Bengal and:the ‘Local Governments of ` Madras- and Bombay 
respectively, so far 'asi the: Act relates to these Frósidoncies : ; F 

(4) “Indian Christian” means a Native of India who is or in good-faith ‘claims: 

- to be:of unmixed Asiatic descent, .and-who-professes any. form of. the: Christian religion : 

(8) “Letters of Administration ” includes.any- letters of . administration, whether 

i general or with a copy of the will annexed, or limited in time or otherwise : 
(6) \“Next-of-kin” includes a widower or widow of a deceased, person, or any 
_ other person who by law would be entitled to letters ‘of administration in preference to 
a creditor or legatee of the deceased ; AN ER : 

(7) “Official Gazette” means, in the. case of.the Presidency of Bengal, the Gazette 

of India, and in the cases of the"Presidencies of-. Madras and Bombay, the Fort St. 
. George and Bombay Government Gazettes, respectively ,: : f: 
_ (8) “ Prescribed ” means prescribed by rules under this Act. © acs 

(9) (a) “ Presidency of “Bengal” includes the territories for the time being 
under the government of-the Governor of Fort-William in’Bengal in Council, the United 
Provinces of Agra and Oudh, the provinces of'the' Punjab, !Burma, i Biban and: Orissa, 
the Central Provinces, Assam, the North-West: Frontier Province, thé'Provinee of Delhi, 
Ajmer and Merwara, the Andaman and Nicobar Islands, : and:sich of, the: territories: of 

_ Native States aforesaid as the Governor General in Council may,: by~ notification- in- the 

* Gazette of India, direct : - 7 
' (b) “Presidency of Bombay” ineludes: thé territories for the time being under 
the government of the Governor of Bombay in Council, the Province of British Baluchi- 
stan, and such of the territories of: Native States- aforesaid asthe ‘Governor: General in 
Councilemay, by notification in the Gazettewofdadia, direct: . 

(c) “Presidency of Madras” includes thé térritories for-the time being under the , 
government of the Governor of Fort St. George in Council, the province of Coorg, and 
such of the territories of Native States aforesaid-as the Governor, Generalin Council may, 

__ hy.,notification.in the Gazette of India, direct. © ` f i 

` (10) `“ Presidency ” means any. of the Presidencies, mentior.e Lin iclause (9), 


- . . 
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PART. II. 
- Tue OFFICE or ADMINISTRATOR GENERAL. . 
Appointment and de- 2. D In each. of the Presidencies of Bengal, Madras and 


oe o Bombay, the Government shall appoint an Administrator ` 


the three Presidencies, General. $ 


(2) No person shall be appointed to the oftice of Administrator General af any” 
of the said Presidencies who is not-— o 


(a) a Barrister ; 
(b) an A, Tuna or Vakil enrolled by a High Court ; or 


(¢) a person holding the office of Deputy Administrator General at thé commences 
ment of this Act. 


(3) The said Administrators General shall be called respectively the Administra- 


tor General of Bengal, the Administrator General of Madras, and the Administrator 
General of Bombay. 


4. The Government may appoint a Deputy or Deputies to assist the Adminis- 
Appointment and trator General ; and any Deputy so appointed shall, subject to` 
powers of Deputy Admi- the control of the Government and the general or special orders 
nistrators General, 
of the Administrator General,, be competent to discharge any of 
the duties gnd to exercise any of the powers of the Administrator General, and when 
discharging such duties or exercising such powers shall have the same privileges and 
be subject to the same liabilities as the Administrator General. 


Administrator General 5. The Administrator General shall be a corporation sole by 
to beag a Dl the name of the Administrator General of the Presidency, for 


ren Bae prda P which he is appointed and, as such Administrator General, 


in his corporate name, shall have perpetual succession and an official seal, and may sue 
and be sued in his corporate name. 


PART III. 
ERICH Powers, DUTIES AND LIABILITIES OF THE ADMINISTRATOR 
s GENERAL. ` 


(a) Grants of Letters of Administration and Probate, 


As regards Adminis- 6. So far as regards’ the Administratér General of any 
Gon, Mag er Pen Presidency, the High Court at the Presidency-town shall be 
owa ‘to dg canes By deemed to be a Court of competent jurisdiction for the pur ‘pose 
jurisdiction for the pur- of granting probate or letters of administration under any law 
pose el sir Bee for the ¢ime being in force wherescever within the Presidency the 


tration, estate to be admfnistered is situate. = 





t 


` 
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7. Any letters of administration, which are granted after - the commencement of 
Administrator General this Act by the High. Court at any Presidency-town, shall be 
entitled to letters of + ; q . 
granted to the Administrator General of the Presidenc}, unless 


‘administration, unless s 
grantéd to next-of-kin. they are granted to the next-of-kin of the deceased. 


Administrator General, 8. The Administrator General for the Presidency shall be 
entitled to letters of 


-administration in pre- deemed by all the Courts in the Presidency to havea right to 


ference toe creditor, letters of, administration other than letters pedente lite in pre- 


. ‘non-universal legatee or 


friend, ference to that of — 

(a) a oreditor's or e 

.(b) a legatee othor than an universal legatee ; or . 

(c) a friend of the decegsed. 
. When: Administrator 9. “If any person, not being an exempted person, has died 
Sane hie cane leaving within any Presidency assets exceeding the value of one 
than exempted persons. thousand rupees, 

and if no person to whom any Court would have jurisdiction to commit adminis- 
tration of such assets has, within one month after his death, applied in such Presidency 
for probate of his will, or for letters of administration of his estate, 
> ' the Administrator General of the Presidency in which such assets are shall, 
subject to any rules made by the Government, within a reasonable time after he has had 
notice of the death of such person, and of his having left such assets, take such proceed- 
ings as may be necessary to obtain from the High Court at the Eresidency:town letters of 
.administration_of the estate of such person. — = 
e ‘40: Whenever any person has died leaving assets within the local limits of the 

Power to direct Admi- ordinary orjginal civil jurisdiction of the High Court at a Presi- 

ani ior eae dency-town, the Court, on being satisfied that danger is to be 
tion. appréhended of misappropriation, deterioration or waste of such 
-gasets unless letters of administration of the estate of such person are granted, may upon 
the application of the Administrator General or of any person interested in such assets or 
in the due administration thereof, make an order, upon such terms as to indemnifying 
the Administrator General against costs and other expenses as the Court thinks fit, 
‘directing the Administrator General to apply for letters of administration of the estate of 


` such person : 


Provided that, in the case of an application being made under this section for 
letters of administration of the estate’ of an exempted perso, the Court may refuse to 
grant letters of administration, if itis satisfied that such grant is unnecessary for the, 
protection of the aysets; and in suchoase the Court shall make such order as to the 
costs of the application as it thinks fit. an ; 

Power to direct Ad- 44. (Z) Whenever. any, person has'died leaving assets within 
„ministrator General to Bf wg A eae oie) E ve teed 
collect and hold assets the local limits of the ordinary original civil jurisdiction of any 


antil right ot sucesion of che said High Courts, = 
Se | 
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and:such Court is satisfied that'there'is no- person -immòdiately' available, who is 
. legally entitled to the:succession’ to such assets, or that- danger is to be apprehended of 
_Inisappropriation, deterioration or waste: of such assets, before it can be determined who 
may be legally’ entitled to: the suceession théreto, or whether the Administrator General is 
_ entitled to letters of administration of the estate of such deceased person,” 


4 


thé Court inay, upan: the’ application’ of the Administrator’ General - sor of vany 
‘person interestéd în such assets, or in the die administration thereof, “forthwith direct the 
Administrator General to collect and take possession of such assets, and to hold, deposit, 
realize, sell or invest the same according to the directions of the'Court, and in default of 
any such directions according to the provisions of this Act so far as the same are applic- 
able to such assets. . i 

(2) ` Any or der” of the Court made under the provisions of this otan shall 
‘entitle the Administrator General, í 


- (a); to maintain. any suit or proceeding-for the recovery of such assets, and 
(L) -if 'he thinks fit, ta apply for letters of administration’ of the estate of -sucl 
deceased person, and 
(c) to retain out-of the assots of the estate any feos chargeable under rules made 
under this Act, and to reimburse himself for all payments made by him in respect ‘ef 
such assets which a private administrator might lawfully have made. 


` 


Grantor ‘probate or 42.. If,:in the course of proceedings to obtain letters 
U Ln ADARE i of .administration under :the provisions- of section 9, section 
thé‘course* of ‘proceed-' 10, 'or~section 11, any “person: appears’ and establishes lis . 
ings-taken by Adminis- ce 
“trator ` General “under Claim-— s 
sections 9, 10 and 11. 


(a) 'to-probate'of the -will of the-deceased; or! 

(b) : to letters‘of administration: as -next-of-kin of the: deceased,’ and ‘gives sual 
security as may! be reytived-vfhim: by law, 

the Court shall- grant ‘probate-of the will or letters ‘of -administration am 
‘arid'shall award to the Administrator General the costs of any proceedings taken by: him, ' 
urider those séctions to be paid out of the'estate-as ‘part of the teatumontary or “intestate 
expenses thereof. 


-18. Tf, ‘in the course of vproceedings to obtain letters of administration 
Granb of- administra- under the prov, jsions of section 9, section 10 or section 11s 
"tion to Administrator no person appears and establishes his claim to probate of a will, 
Sentral incerta eaei or to a grant of letters of administration ds next-of-kin of the 
deceased, Within such period as to the Court seems reasonable, "i 
or if a person who has established his claim to a'grant of letters: of administration 
as noxt-of-kin, of the deceased fails to give such security as may be reqitiréd df hint ‘by law,’ 
the Court may grans letters of adutinistration to the Adniinistrator * General,’ - 


z 
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Administrator General ` 14. Nothing in this Act shall be deemed to preclude 
ee teen ce: the Administrator General from’ applying to the Court for 
one month after death. letters of administration in any case within the periéd of one 


month from the death of the deceased. 


(bf Estates of Persons subject to the Army Act. 
Act nob Ha affect 15. Nothing in this Act shall be deemed to affect. the pro- 
Hem fatal Dee Both: visions of the Regimental Debts Act, 1893. 


- 16. Itshall not be necessary for the Administrator General to take ous 
Letters of administra- letters of administratian of the estate of any deceased person 
tion nob necessary in res- which is being administered by him in accordance with the 
pect of small estates ad- ne 3 eae ; j 
ministered by Adminis- provisions of the Regimental Debts Act,” 1893, if the value 
E E aai. of such estate does not on the date when such administration 
mental Debts Act, 1898. is committed to him exceed rupees one thousand,- but he shall 
have the same power in regard to such estate as he would have had if letters of 
administration had been granted to him. ; 

Power to grant Admi- 17. If the Administrator “General applies, in accordance 
nistrator General letters ith the provisions of the Regimental Debts . Act, 1893, for 
limited to purpose of ; = f S : 
dealing with assets in letters of administration of the estate of any person subject 
Rant Be es to the Army Act, _the Court may grant to him letters of 
1893, administration, limited to the purpose of dealing with such 


estate in accordance with the provisions of ‘the Regimental Debts Act, 1895. œ 


; (c) Revocation of Grants. ‘ 
18. Ifan executor or next-of-kin of the deceased, who has not been personally 
: eor i Mpa 
Recall of Administra- Served with a citation or who has tiot had notice thereof in time 
tor General’s adminis- “to appear pursuant thereto establishes to the satisfaction of the 
tration, and grant of BA oa SE Rie e ine : 
probate, ete, to executor Court a claim to probate of a will or to letters Of administration 
or next-of-kin, in preference to the Administrator General, any letters of. admi- 
nistration granted in accordance with the provisions of this Act to the Administrator 
General may be revoked, and probate or letters of administration may be granted to such 
executor or next-of-kin as the case may be: j 
` Provided that no letters of administration granted to the Administrator General 
shall be revoked for the cause aforesaid, except in cases in which a will of the deceased 
is proved in the Presidency, unless the application for that purpose is made within 
. na i t 
six months after the grant to the Administrator General and the Court -is satisfied that 
there has been no unreasonable delay in making the application, or in tvansmitting the 
authority under which the application is made. ` 7 
19. If any letters of administration ‘granted to: the Administrator -General sin 
Cost of obtaining ad- . agcordance,with the provisions -of this Act are revoked, the 
ministration, ete, may ss ae 
on revocation, be order- Court may order the qpsts of obtaining such letters of adminis- 
ed to be paid to Admi- tration, and the whole or any plrt of any fees which would 
nistrator Geñéral out of i . i 
assets, ptherwise have, been payable under this Act, together with the 


43 ‘ . š 
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costs of the Administrator’ General in any proceedings taken to obtain such revoca- 
tion, to,be paid to or retained by the Administrator General out of the estate: 
Provided that nothing in. this section shall affect the provisions — of clayse (o) 
of sub-section (2) of section 11. | - | 


20. If any letters of aatan granted to the Administrator General in 

After revocation, let- &æccordance with the provisions of this Act are revoked, the 
et Nay Laat e o same shall, so far as regards the Administrator ‘General and 
deemed as to him to all persons acting under his authority in pursuance “thereof, 
"heye heen voidhble oniy, be deemed to have been only voidalle, except as to any act done 
by any such ‘Administrator General or other person as aforesaid, after notice of a will or 

of any other fact which would render such letters void :* 

Pr rovided that nå notice of a will or of any other fact which would vender any 
such letters void shall affect the Administrator General or any person acting under his. 
authority in pursuance, of such letters unless, within the period of one , month from the 
time of giving such notice, proceedings are commenced to prove the will, or to cause the 
letters to be revoked, and such proceedings are prosecuted without unr eagsonable delay. 

ii 21. If any letters of administration granted to the Administrator General in 

oe adé by accordance with the provisions of this Act are revoked, upon the 
Administrator General grant of probate o of a will, or upon the grant of letters of ‘adminis- 
Bron to:rerocution tration with a copy of the will annexed, all ‘payments made or 
acts done by or under the authority of the Administrator General i in, pursuance of such 
letters of administration, prior to the revocation, which would have been valid under any 
letters of administration lawfully granted to him with a copy of such will armrest, shall 
be deeined valid notwithstanding such revocation. e |: l 5 : 

as (d) General. 

Administrator Cere- 99: Whenever any Administrator General applies, for 
rals petition for grant letters of administration in accordance with the provisions of 
of letters otadminisbra- ihig Act, .it shall‘be sufficient if the petition required, to, be 

= presented for the grant of ‘such letters states, 

(i) the time ayd place.of the death of the deceased to the best of the knowledge 
und belief of the potitioner, ` 

(it) the names and addresses of the surviving nest-of-kin- of the deceased 

aif known, Ea i 

(iii) tho particulars and value of the assets likely to come into the handy ‘of 
the petitioner, aces i 

(iv) particulars of the liabilities- of the estate if known. 


Probutes or letters to 23. (1) All’ probates - or.» ‘letters of administration 
be granted to Adminis- as ite , 
trator Geñeral by his granted’ to any Administrator General ghall be granted 


name of oftice, and pow {9 him by that name, and all probates or letters of admi- 
ors of that officer in cases t 

in which probate or let- nistration 'horetoforo granted . to , the Ecclesiastical Registrar; 
ters of adħinistration cy shall 
havo been grantedtothe O° toethe Administrator . General of any. Presidon y sh 
Ecclesiastical Registrar. ‘authorise , the -Administrator General of, the same Presidency 


a 


ao 


y 
1, 
U ` 
1 
a) 

‘ 
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fo act as “executor or sakna, as the case amy ve, of the estate to which 


such probate or leuters relate. ~~!” nes i . 

*(2) AU probates and detiors of administration granted to the ecclesiastical 
Registrar of any of the late Supreme Courts shall have the same effect in’ all reapects 
as to any act hereafter done or required to be done under this Act as if they had been 


granted to ‘the Administrator General. 


24. Probate or letters of * administration granted by the High Court at any 

Effeot of pr obate or Fesidgncy-town to the Administrator Genoral of any Presidency 

letters granted to Admi- shall have effect over all the assets' of the deceased throughout 

nilstraton -General such Presidency, and shall'be conclusive as to the representative 

title against all debtors of the deceased and all persons holding such assets, and shall 

afford full indemnity to all debtors paying their debts and all persons delivering up sueh 
assets, ‘to such Administrator General : 

Provided that the High Court “may direci, by iis grant, that. such probate or 
letters of administration shall have ` like enees Hbroughout one or more of the other 
Prosidencies. 

‘Whenever a granti is made by a High Court to the Administrator General with 
“such effect as last aforesaid, the Court shall send to the other High Courts a certificate 
that such grant has been. IHS and ‘guch cortifiente shall be filed by the Courts 
receiving the same. 


25. (1) Any private executor or EEE may, with the prev ioūs consent 
"Transfer ty private of the Administrator General of the Presidency in which any 
executor or administra- of the assets of the estate, in respect of which such executor or 
tor of interest under ; 
probate or, letters, administrator has-obtained probate or letters of administration, 
are situate, by an instrument in writing under his hand notified in the official Gazetie, 


transfer the assets of the estate vested in him by virtue of such probate or letters to the 


‘Administrator General by that name or any other sufficient description. 


(2) As from the date of such transfer the transferor shall bg exempt “from all 
‘liability as such executor or administrator, às the case may be, except in respeot of acts 
done before the date of such transfer, and the Administrator General shall have the 
‘rights which he would have had, ‘and be subject tothe liabilities to which he would have 
been subject, if the probate. or letters of administration, as the case may be, had been 
granted to him by that name at, ithe date of such transfer. e 


26. (1) When the Administrator General has given the presgribed notice for 
me * ereditérs ’ ‘and others: to send in to him their claims against the 
Distribution o ES estate af: “the deceased, he shall, at the expiration. ofthe time 


*thérein named for sending in claiis, be at liberty, to distribute tho assets or any part 
“thereof i in discharge of ‘such lawful claims’ ag he has notice of. 

@ He shall not be liable for the andels so distribated te any person of whose 
claim ‘he had not notige at the time gt such disirthution, 


$ t 
e ; á 
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_ (8) No notice of any claim which has been sent in and has been rejected or 
disallawed in part by the Administrator General shall affect him unless proceedings to 
enforce suth claim are commenced within one month after notice of the rejection or 
disallowance of such claim has been given in the prescribed manner and unless such 
proceedings are prosecuted without unreasonable delay. 


(4) Nothing in this section shall prejudice the right of any creditor-or other 
claimant to follow the assets or any, part thereof in the’hands of the persons who may 
have recetved the same respectively, ; ; i : ? 


(2) In computing the period of limitation for, any suit, appeal or application 
under the provisions of any law for the time being in force, the period between the date 
of submission of the cltim of a creditor to the Administrator General and the date of the 
final decision of the Administr ator: ‘General on such chim shall be excluded. 


77 
27. (1) When the Adminidtrator Canon: has, so far as may be, discharged 


Appointment of Offic- all the lialjilitios of an estate ‘administer ed by him, he shall notify 


` ial Trustee as trustee 
of assets after comple- 
tion of administration, writing, with the consent of: the Official Trustee and subject to any 


rules made by the Government, appoint the Official Frustee to be the trustee of any 


the fact in, the official Gazette,’ ‘and he may, by an instrument in 


assets then remaining in his hands./ i 


(2) oa such appointment such assets shall vest in the Official Trustee as if he 
had been appointed trustee in accordance with the provisions of the Official Trustees Act, 
1913, and shall be held by him upon’the same trusts as the same were held immediately 


before such appointment. oS 


Power iat High Dons 28. (7) The High Court at the Presidency-town may, on 
oe administration application made to it, give to the Administrator General of the 
of estate. presidency any general or special directions as to any estate in his 


charge ox in regard to the administration of any such estate. 


(2) Applicatiops under sub-section (7) may be made by the Administrator 
General or any person interested in the assets or in the due administration thereof. 
No security nor oath 29. (1) No , Administrator General shalt be required by any 
to be required from Ad- Court to enter into any adminigtration-bond, or to give other 
miinistrator General sogurity to the Court, on the grant of any letters of administra- 


tion to him by that name. : 


(2) No Administrator General or Deputy Administrator General shall be required 

a to verify, otherwise than by his signature, any petition presented 

_ Mamer m which by him under the provisions of this Act, and, if the facts stated 
titions to he verified 

by Administrator Gene- in any such petition are not within the Administrator General’s 


ra ana his: Depi, -own personal knowledge, the petition may be subscribed and 
yerified by any person L to mitke the ver ification, 


. e i d 
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ee _@) The entry ofthe Administrator General by that name in the books of a 
; Cempany shall not constitute notice of a trust, and a ‘Company 
Entry of Adminis- 
trator-General not to Shall not be entitled to object to enter the name of the Adminis- 
constitute notice of * trator General on its register by reason only that the Administra- 
trust, 8 y y 
tor General is a corporation and in dealing with assets the fact 
that the. person dealt with is the Administrator General shall not of itself constitute 
. notice of. a trust. ; 


Power to examine on 30. The Administrator General may, whenever he desires, 
oath, for the purposes of this Act, to satisfy himself regarding any 
question of fact, examine upon oath (which he is hereby authorised to administer) any 
person who is willing to be so examined by him regarding such question. 


` (e) Grant of Certificates, 


- 31. Whenever any person has died leaving assets within any Presidency, 

‘* tn what caso Admi- #24 the Administrator General of such Presidency is satisfied 

nistrator General may that such assets, excluding any sumof money deposited in a 
“grant certificates, A i ; i 

a Government Savings Bank, or in any Provident Fund to which 

the provisions of the Provident Funds Act, 1897, apply, did not at the date of death 

exceed in the whole one thousand rupees—in value, he may, after the lapse of one month 

from the death if he thinks fit, or before the lapse of the said month if he is requested aa 

e to do by writing under the hand of the executor or the widow or other person entitled 

to administer the estate of the deceased, - grant to any person, claiming otherwise than 

1 as a creditor to be interested in such assets, or in the due administration thereof, a certi- 


—_ 


ficate under his hand entitling the claimant to receive thé assets therein mentioned left 
by the deceased, within thg Presidency to a value not exceeding in the whole one thou- 
sand rupees : ; 
Provided that no certificate shall be granted under this section— 
(i) where probate of the deceased’s will or letters of administration of Tis estate 
vas. + + has or have'been granted, or e $ 
(iċ) in respect of any sum of money deposited ina Government Savings Bank 
- or in any Provident Fund to which the provisions of the Provident Funds 
Act, 1897, apply. 


-T T 9, IS in cases falling within section 3], no person claiming to be interested g 
Grant of certificate to otherwise than as a creditor in such assets or in the due 

Stake charge: govor a administration thereof obtains, within three months of the death 

' estates, ‘+ ~ > of the deceased a certificate from the Administratof General 

under the same section, or probate of a will or letters of administration of the estate e 

_of the-deceased, and such deceased was not an exempted person, or was an exempted 

person who:has left assets within the ordinary original civil - jurisdiction of the -High 


Court, or within any area notified aby the Goternment - jn -this behalf . in the official 


-> 


‘shall not be entitled to the refund of any fee paid thereon. 
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Gazette, the Administrator General may administer the estate without letters of admi- 


‘ nistration, in the same manner as if such letter: had been granted to him ; 


and if he neglects or refuses to administor such estate, he shall upon the “ppli- 
cation of creditor, grant a certificate to him in the same manner as if he were interested 


< in such assets otherwise than as a creditor, \ 


and such certificate shall have the same effect as „2 cor tificate granted under the 
provisions of section 31, and shall be subject to all the provisions of this Act which are 
applicable fo such certificate ; : 
Provided that the Administrator General may, before granting such certificate, if he 
thinks fit, require the creditor to give reasonable security for the due administration of 
the estate of the deceased. } 
33. The Administrator General shall not be bound to grant any cer tiflente 


Administrator General under section 31 or section 32, unless he i is satisfied of the 


not bound to grant certi- 
feats Unless Ertisfio d of title of mie olmiman and of the value of the assets left by the 
claimant's title, etc. deceased within the presidency, either by the oath of the claimant 


or: hy such other evidence as he requires. 
34. The holder of a certificate granted in accordance with the provisions of 
section 31 or section 32 shall have in respect of the assets specified 


‘Fillet of certificate, ` 
. in such certificate the same powers and duties, and be subject to 


the same_Jiabilities as he would have had or been subject to if letters of administration had 
been granted to him : 
Provided that nothing in this section shall be deemed to require any person holding 
auch certificate, ` e ; 
(a) to file accounts or inventories of the assets of the decoased hefore any Court. 
or other authority, or 
(b) save as provided in section $2 to give any bond for the due administration of 


the estate. 
Revocation of cer- 35. The Administrator General may rovoke a certificate 
tificate, e - granted under the provisions of section 31 or section 32 on any 


of the following grounds, namely :— 
(4) that the certificate was obtained hy fraud or misrepresentation made to him, 
(iz) that the certificate was obtained by means of an untrue allegation of a fact 
essential in® law to justify the grant though such allegation was made in 
ignorance or inadvertently. Z 
Surrender of revoked 36. (2) When a certificate is revoked im accordance with the 
corn provisions of section 35, -the- holder thereof shall, on the 
requisition of Administrator General, deliver it up to such Administr ator General, hut 
(2) “Tf such person wilfully and without reasonable cause omits to deliver ‘up 
the certificate, he shall be punishable with imprisonment which may extend to three 


y 


to 
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months, or, with fine which may extend to one thousand rupees, or with both. 

Administrator General 37. The Administrator General shall not be bound to iake 
not bound to takedutad- out letters of administration of the estate of any deceased person 
ministfation on account : So : . 
of assets for which he On account of the assets in respect of which he grants any certi- 
has granted certificate. o ficate, under section 31 or section 32, but he may do so if he 
revokes such certificate under section 35 or ascertains that the value of the estate ex- 
ceeded one thousand rupees. . 


38. Where a porson not having his ‘domicile in British India has died leaving 
Transfer of certain 298ets"in any Presidency and in the country in which he had 


` assets from British India his domicile at the time of his death, and proceedings for tho 


to executor or ad - èe : . ay! g 
trator in E administfation of his estate with respect to assets in any such 


domicile for distribution. Presidency have been taken under. section 31 or section 32, 
‘and there has been a grant of administration in the country of domicile with respect to 
‘the assets in that country, 

the holder of the certificate granted under section 31 or ‘section 32 , or the Admi- 
nistrator General, as the case may be, after having given the prescribed poling for credit- 
ors and others to send in to him their claims against the estate of the deceased, and after 
having discharged, at the expiration of the time therein named, such’ lawful claims as 
he has notice of, may, instead of himself distributing any surplus or residue of the deceas- 
ed’s property to persons residing out of British India who are entitled thereto, transfer, 
with the consent of the executor or administrator, as the case may be, in the cauntry of 
domicile, the surplus or residue to him for distribution to those persons. 
(F) Liability. . 
39. (1) The revenues of the Government of India shall be liable to make guod 
all sums required to discharge any liability which the Administra- 
tor General, if he were a private administr ator, would be personal: 
ly liable to discharge, except when the liability is one to which neither the Administrator 
General nor any of his officers has in any way contributed, or which netther hemor any of 
his officers could, by the exercise of reasonable diligence have ayerted, and iu either of 
those cases the Administrator General shall not, nor shall the revenues of the Govern: 
ment of India, be subject to any liability. 

(2) Nothing in sub-section (Z) shall be deemed to render the Government of India 
‘or the Administrator General liable for anything done before the commencement of this 
Act, by or under the authority of the Administrator General. — l 


g 40. (2) If any suit be brought by a creditor against any Administrator General, 

. Creditors’ suits against Such creditor shall be, liable to pay the costs of the suiteunless he 
Aciinistrator Genéral. „proves that not less than one month previous to the institution, of 
the suit he had applied in writing to the Administrator General, stating the amount and 
other particulars of his claim, and had givert such evidence,in support thereof as, in the 
cir cumstances of the case, the Administrator General was reasonbly entitled to require, 


Liability of Gover ument, 
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(2) If any such suit is decreed in favour of the creditor, he shall, nevertheless, 
unless he,is a secured creditor be only entitle to payment out of the assets of the deceased 
equally and rateably with the other creditors. i 

Notice of suit not re- 41. Nothing in section 80 of the Code of Civil Procedure, 


quired in certain cases. 1908, shall apply to any suit against the Administrator General 
in which no relief is claimed against him personally. 


PART IV. ° 


FEEs. 


7 i . 42. (1) There shall be charged in respect of the duties of : 
Tepsi the Administrator General such fees, whether by way of percent- ` 
age or otherwise, as may be prescribed by the Government : i 
Provided that, in thë case of any éstate, the administration of which has been 
committed to the Administrator General before the commencement of this Act, the „fees 
prescribed uner this section shall not exceed the fees leviable in respect of such estate 
under the Administrator Generals Act, 1874, as subsequently amended : 
Provided further that, in respect of the duties of the Administrator General 
under the Regimental Debts Act, 1893, the fees prescribed in this section shall be deter- 
_ mined in accordance with the provisions of that Act. 
(2)- The fees under this section may be at different rates for different estates or 
=æ classes of estates or for different duties, and shall, so far as may be, be arranged so as to 
produce an amount sufficient to discharge the salaries and all other expenses incidental 
to the working of this Act ( including such sum as Government may determine to be 
required io insure the revenues of the Government of India against loss under this Act.) 
43. (Z) Any expenses which might be retained or paid out of any estate in the 
Disposal of fees, charge of the Administrator General, if he were a. ‘private admi- 
nistrator _of such , estate, shall be so retained or paid and the fees prescribed under 
section 42 shall be retained or paid in like manner as and in addition to such expenses. 
(2f The Administrator General shall transfer and pay to such authority, in such 
manner and at such time as the Government may prescribe, all fees received by him 
under this Act, and the same shall be carried to the account and or edit of the Government 
of India. \ 


» hd t 





5 PART V. 


= ~ Avuprr OF- THE ADMINISTRATOR GENERAL'S Accounts. 


Audit of Administra- 44. The accounts of every Administrator General shall B 
tor General's Accounts. audited st least once ‘annually, and at any other time. if the 
Governmont so direct, by the prescribed person and i in the prescribed manner. 
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Audito to ease 45, The auditors shall examine the accounts and forward to the 
Gorernineas report to Government a statement thereof in the prescribed form, together 
with a report thereon and a certificate signed by them showing— 
(a) whether they contain a full and true account of everything which ought to 
be inserted therein, 
(b) whether the books which by any rules made under this Act are directed to 
be kept by the Administrator General, have been duly and regularly kept, and 
(c) whether the assets and securities have been duly kept and invested and depo- 
sited in the manner prescribed by this Act, or by any rules made thereunder, 
or (as the case may be) that such agcounts are deficient, or that the Administrator Gene- 
ral has failed tò comply with this Act or the rules made thereunder, in such respects as 
may be specified in such certificate. 
Power of auditors to 46. (1) Every auditor shall have the powers of a Civil Court 


sontes and Meira under the Code of Civil Procedure, 1908, 
3 . 


documents. 

(a) to summon any person whose presence he thinks necessary to attend him from 
time to time; and `» 

(b) to examine any person on oath to be by him administered ; and 

(c) to issue a commission for the examination on interrogatories or otherwise of 
any person; and i <! 

. (d) to summon any person to produce any document or thing the production of 
which appears to be necessary for the purpose of such audit or examinatidn. 

(2) Any person who when summoned refuses, or without reasonable cause, ne- 
giects to attend or to produce any document or thing or attends and refuses to be sworn, 
or to be examined, shall be deemed to have committed an offence within the meaning 
of, and punishable under, section 188 of the Indian Penal Code, and the auditor shall 
report every case of such refusal or neglect to Government. 

47, The costs of and incidental to such audit and “txamina- 


Costs of audit, eto. tion shall be determined in accordance with, rules made by the 


Government, and shall be defrayed in the prescribed manner. 





° PART VI. . 


e 
MISCELLANEOUS. 


Ueneral powers of 48. The Administrator General may, in addition to, and 
Administration, A i a $ 
not in derogation of, any other powers of expenditure lawfully 
éxerciseable by him, incur expenditure— 
(a) on such acts as may be necéssary for the proper care and management of any 
$ 4 . e 
property belonging to any estate in his oharge`; and, “ a 
Ad ; . “oe 
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(b) with the sanction of the High Court at the Presidency-town on such religious, 
charitable and other objects, and on such improvements, as may be reasonable and proper 


in the case of such property. . 


49, Any person interested in the sauntatseration of any estate, which is‘ in the 

Power of person charge of the Administrator General shall, subject to such 
ard years conditions and restrictions as may be prescribed, be entitled at 
trator Generals ac- all reasonable times to inspect the accounts relating to such estate 


el j: ete. and bake and the reports and certificates ef the Auditor; and on payment 
of the prescribed fee, to copies thereof and extracts therefrom. 
50. (Z) The Government shall make rules for carrying into 
Power to make rule. o ffect the objects of this Act and for regulating ‘the proceedings 
of the Administrator General. l 
(2) In particular and without prejudice to the generality of the foregoing power, 
such rules may provide for— 
(a) the accounts to be kept by the Administrator General and the audit and in- 
spection thereof, . ` ' 
(b) the safe custody, deposit and investment of assets and securities which come 
into the hands of the Administrator General, 
(c) the remittance of sums of money in the hands of the Administrator General, 
in cases in which such remittances are required, 
(d) subject to the provisions of this Act, the fees to be paid under this Act, and 
the collection ahd accounting for any such fees, 
(e) the statements, schedules and other decuments to be submitted to the Govern- 
ment or to any other authority by the Administrator General, and the publication of 
such statements, schedules or other documents, 


(f) the realization of the cost of preparing any such statements, schedules or other 
such documents, 


ty) the‘manner in which and the person by whom the costs of and incidental to 
any audit under the provisions of this Aot are to be determined and defrayed, 

(h) the manner in which summonses issued under the provisions of section 46 
are to be served and the payment of the expenses of any persons summoned or examined 
under the provisions of this Act and of any expenditure incidental to such examination, 
and l > f : 

(ìi) any matter in this Aot directed to be prescribed. 

(8) All rules made under this Act shall be published in the official Gazette and, 
on such publication, shall have effect as if enacted in this Act. 


5{. Whoever, during any examination authorised by this 
Act, makes upon „oath a statement which is false, and which 
he either knows or believes to be false or does not believe to be true, shall be deemed to 
have intentionally givon false evidence in a stagg of a judicial proceeding, 


False evidence. 
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` 52. All assets in the charge'of the ‘Administrator General which have been in 
eo unclaimed for - his custody for a period of twelve years or upwards | whether 


twelve years to be trans- before or after the commencement of this Act without any appl 


forred to Govern e t, 
a cation for payment thereof having been made and granted by him 


shall be Garafan i in the prescrihed manner, to the account and credit of the Govern- 
ment of India : 
Provided that this section shall not authorise the transfer -of any such assets a 
aforesaid, if any suit or proceeding is pending in respect thereof in any Court. ° 
53. (1) If any claim is hereafter made to any, part of the assets transferred 
Mode of proceeding to the accoupt and credit of the Government of India under the 
Dial eae provisions of this Act, or any Act ‘hereby repealed, and if such 
transferred. claim is established to the satisfaction of the prescribed authority, 
the Government of India shall pay to the claimant the amount of the principal so trans- 
ferred to its account and credit or so much thereof as appears to be due to the claimant. 
(2) If the claim is not established to the satisfaction of the prescribed authority, 
the claimant may, without prejudice to his right to take any other proceedings for the 
recovery of such assets, apply by potition to the High Court at the Presidency-town 
against the Secretary of State for India in Council, and such Court, after taking such 
evidence as it thinks fit, shall make such order in regard to the payment of the whole 
or any part of the said principal sum as it thinks fit, and such order shall be binding 
,on all parties to the proceeding. = 
(3) The Court may further direct: by whom the whole or any part of the cost of each 
party shall be paid. 


e 
District Judge in cer- 54. (1) Whenever any person, other than an exempted per- 
tain cases to take char- 
ge of property of deceas- son, dies leaving assets within the limits of the jurisdiction of a 


ed persons, and- to. se: _ District Judge, the District Judge shall report ‘the circumstance 
eneral, without delay to the Administrator General of the Presidency, 

stating the following particulars so far as they may be known to him >> =- == 

(a) the amount and nature of the assets, 

(b) whether or not the deceased left a will and,,if s0, in whose custody it is, 

(c) the names and addresses of the surviving next-of-kin of the deceased, 
and, on the lapse of one month from the date of the death, 

(d) » whether or not any one has applied for probate of the will of the deceased 
or letters of administration of his estate. ° 

(2) The District Judge shall retain the assets under his charge, or appoint an 
officer under the provisions of section 239 of the Indian Succession Act, 1865, to take 
and keep possession of the same until the Administrator General has obtained letters «of 
administration, or until some other person has obtained probate or such letters or a certi- 
‘cate from the Administrator General, under tle provisions of this Act, when the assets 
shall be delivered ever to the holder of such probate, letters of administration or certi- 


` 


ficate ; $ °° 


- estate, 


28 --THE BOMBAY. LAW REPORTER, [vol Xv. 


Provided that the District Judge may, if he thinks fit, yell any* assets which are 

subject ta speedy and natural decay, or which for any other sufficient cause he -thinks 
‘should bes sold, and he shall thereupon credit the proceeds of such sale to the estate, 

(5) The District Judge may cause to be paid out of any assets of which he or 
such officer has charge, or out of the proceeds of such assets or of any part thereof, such 
sums as may appear to him to be necessary for all or any of the following purposes, na- 
mely :— l e ; 

(g) the payment of the expenses of the funeral of the deceased and of obtaining 
‘probate of his will or letters of administration of his estato, or a certificate under this Act, 

i (L)* the payment of wages due for services rendered to the deceased within three 
months next preceding his death by any labourer, artiZan or domestic servant, ` 

(c) ‘the relief df the immediate necessities of the family of the deceased, and 

(€) such acts as may be necessary for the proper care anq management of the 
-~ assets left by the deceased, 

- and nothing in section 279, section 280 or section 281 of the Indian Succession Act, 1865 

-or in any other law for the time being in forze with respect to rights of priority of credit- 

- ors of deceased persons shall be held to affect the validity of any payments 80 caused to 
be made. 


Succession Act and 55. (Z) Nothing contained in the Indian Succession Act, 
Companies Act not to 
atiect Administrator Ge- _ 1865, or the Indian Companies Act, 1882, sball be taken to gu- 
` neral, and saving of “ persede or affect the rights, duties and privileges of any Adminis. 
oe Bele Act of Presidency 3 ° 
olice Acts as to petty trator General. a 


(2) Nothing contained in the Indian Succession Act; '1865, or in this Act, shall 
- be deemed to affect, or to have affected, any law for the time being in force relating to 
the moveable’ property under two hundred rupees in value of persons dying intestate 
within any of the Presidency-towns or in the town of Rangoon, which shall bea or has: 
-z -been taken charge of by the police for the purpose of safe custody. 


Order of Court to be 56. Any order made under this Act by any our shall have 
equivalent to decree, , the same effect'as a decree. 


57. Notwithstanding anything in this Act, or in any othér law for the time 
Provisión for adminis. being in force, the Governor Genersl in Council may, by general 
Bae a g ae or special order, direct that, where a subject of a foreign State 
` in certain circumstances . dtes in British India, and it appears that there is no one in Bri- 
of foreign subjects, peta i PN : , 
` go xe tish India, other than the Administrator General, entitled to 
- apply to a Court of competent jurisdiction for letters- of administration of the estate 
of the “deceased, letters of Administration shall, on the application to such Court of 
- any Consular Officer of such foreign State, be granted to such Consular Officer on 
such terms and conditions as the Court may, subject to any rules made in this behalf 
- by the Governor General i ia Cel by notification in the Gazette of India, think fit 
to impose, 
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e Si- a ' 58, (1) Notwithstanding anything in the foregoing provisions 
Fer ha oa Ton: of this Act, the Governor General in Council may, by aétification 
i - in the Gazette of India,—- 


(a) remove any of the territories included in the presidency of Bengal from such 


“presidency, and constitute the same into provinces for the purposes of this Act ; 


(6) direct that for the pyrposes of this Act any of the territories of any Native 
State in Tundis shall be included in any province so constituted ; and 

(c) appoint any person qualified in accordance with the provisions of sub-section 
(2) of section 3, or who holds office under Government to be an Administrator General 
for any such Province to be called the Administrator General of the Province, 
and subject’ to the provisions of this section, the following consequences shall thereupon 
ensue, namely :— 

(the Administrator General of a Province shall by that name have the like 
rights, powers, privileges and liabilities, and perform the like duties, in the Province as 
the Administrator General of the Presidency within which such territories were included 
had and performed fas Administrator General therein and shall be deemed to be his 
successor in office : ' 

(ii) the powers and duties of the Government under this Aot shall, as regards 


_ the Province, be exercised and discharged hy the Governor General in Council or by such 


r 


Local Government as the Governor General in Council may, by notification in the 
Gazette of India, appoint in this behalf ; and the Gazette of the Government exercising 
and discharging such powers and duties shall be the official Gazette of the Province for 
the purposes of this Act : š 

(ii) the powers and duties assigned by the foregoing pravisions of this Act to 
the High Court shall be exercised and discharged in respect of such Province by such 
_ Court as the Governor General in Council may, by notification in the Gazette of India, 
-appoint i in this behalf ; and probate or letters of administration granted to the Adminis 
trator General of the Province by the Court so appointed shall hāve”the"tame effect 
throughout the Province, or, if the Court so directs throughout the Presidencies of Bengal, 
Bombay and Madras, or any part thereof as probate or letters of administration granted 
to the Administrator General by the High Court ati a Presidenoy-town would or 
_ might have had: 

tiv) in the foregoing pistons of this Act the word “Presidency” shall bs 
“deemed to include a Province, and the expreasio:f “ Presidency-town” the place of sitting 


" of the Court appointed by the Governor General in Council under clause (ii) of this 


~fgub-section : 

(v) generally, the provisions of the foregoing sections of this Act with respect to 
the High Court at a Presidency-town and the provisions of those aections or of any other 
enactment with respect to the Administrator General of a Presidency shall, in relation to 


` a Province, be construed, so far as may be, to apply to the'Court and Administrator 


General, respectively, appointed forthe Province under this section, 
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` (2) Any proceeding which was commenced before the publication of the notifica- 
tion constituting the Province and, toorin which,the Administrator General of any: 
Presidency within which any of the territories constituted into a Province were situate 
was a party or was otherwise concerned, shall be continued as if the notification had not 
been published. 


(8) If, by reason of the an of Provinces,for the purposes of this Act, 
it appears to the Governor General in Council that any property vested in the Adminis- 
trator General of any Presidency should be vested in the Administrator General of a 
Province, he may direct that the property shall be so vested, and thereupon it shall vest 
in the Administrator General of the Province as fully and effectually for the purposes of 
this Act as if probate or letters of administration had been granted to him originally. 


(4) Ifin accordance with the provisions of this section territories have been 
removed from the Presidency of Bengal and constituted a Province for the purposes of 
this Act, the Governor General in Council may, by notification in the Gazette of India, 
direct that as regards the Presidency of Bengal excluding the territories so removed, the 
powers and duties of the Government under this Act shall be exercised and discharged by 
the Local Government of Bengal, and that the official Gazette shall be the Calcutta 
Gazette: ; 


(6) Upon the rescission ofa notification constituting a Province under sub- 
section (7), the territories comprised therein shall again form part of the Presidency 
_ within which they were originally included, the office of Administrator General of the 
Province shall determine and oll properties vested in and all proceedings by or against 
such Administrator General pending atthe date of the rescission shall vest in and be 
carried on by or against such Administrator General or Administrators General as the 
Governor General in Council may direct. 


Saving of provisions _ 59. Nothing in this Act shall be deemed to affect the pro- 
of Indian: Registration 


Act, 1908” me -= + visions of the Indian Registration Act, 1908, 
.60, The enactments specified in the Schedule are hereby 


Hepes repealed to the extent specified in the third column thereof : 


Provided that any administration, by or in pursuance of any Act’ hereby repealed, 
committed to any Administrator General at the commengement of .this Act shall be 
deemed to'be committed tó the Administrator General under this Act.. . 
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`. THE SCHEDULE. 


? ENACTMENTS REPEALED. - . 
2 (See section 60.) ° 
t —— aa acamammaamħiÁ 
pene and Short title, -< Extent of repeal. 











= e 
tt eer? 


TI of 1874 The Administrator Genoral’s Act, 1874. | So much as has not been repealed. 


IX of 1881 The Administrator General’s Act, 1881, Ditto. 
, Hof1890 * . | The Probate and Administration Act, | So much as of the Title and Preamble as 
1890, 


relates to the Administrator Generals 
Act, 1874, and sections 10 to 16, 


beg ‘ 
XI of 1891. | The Amending Act, 1891. So much relates to Act II of 1874, 


VI of 1901 - | The’ Native Christian Administration | In the Preamble the words ‘to exempb 
- t . of Estates Act, 1901. them from .....,..~ «are 
i exempted ” and section 4, 


V of 1902 ° „| The Administrators General and Offic- | So far as it relates to Administrators 
ial Trustees Act, 1902. coe and Deputy Administrators 
nera 


LoS ne ee 


W. H. VINCENT, 
° Secretary to the Government of India. 





ACT No. Iv OF 1913. 


—_— ae 


RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 


ON THE 27TH FEBRUARY, 1913. ` 


a An Act for settling certain properties belonging to Sir Currimbhoy Ebrahim, 


Baronet, s0 as to accompany * and support the title and dignity of a Baronet lately 
conferfed on him by His Majesty King Gearge.V to hold to him and the heirs male ot 
his body lawfully begotten and to be begotten, and for other purposes connected therewith. 


WHEREAS by Letters Patent KING GEORGE V by the Grace of God of the 
United Kingdom of Great Britain and Ireland and of the British Dominions beyohd the 
Seas King Defender of the Faith Dated at Westminister the 20th day of July 1911 in 
the First Year of His Reign and by Warrant under the King’s Sign Manual His said 
Majesty. made’ known that he of His Special Grace certain knowledge and mere 
motion had erected appointed and created His trusty and well-beloved Sir Currimbhoy 


} e 
e 
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Ebrahim of Bombay Knight to the dignity state and degree of a BARONET and him 
the said Sir Currimbhoy Ebrahim for himself his heirs and successors he did erect appoint 
and create a Baronet of the United Kingdom of Great Britain and Ireland by the said 
Letters Patent to hold the said dignity state.and degree of Baronet, unto him the said 
Sir Currimbhoy Ebrahim and the heirs male of his bady lawfully begotten and to be 
begotten AND WHEREAS the said Sir Currimbhoy Ebrahim i is desirous of settling in 
perpetuity such property on himself and the heirs male of his body who may succeed to 
- the title of Baronet-conferred by the said Letters Patent as shall be adequate to support 
the dignity of the title conferred on him and them as aforesaid AND WHEREAS the 
said Sir Currimbhoy Ebrahim is seized of and otherwise well and sufficiently entitled to 
the hereditaments described in Part I of the First Schedule hereunder written situate in 
: the Island of Bombay and the hereditaments described in Part II of the said First 
Schedule situate at Poona in the Presidency of Bombay AND WHEREAS the heredita- 
ments particularly described in the Second Schedule hereunder written were respectively 
by the several leases particularly specified in the Third Schedule hereunder written 
demised unto the said Sir Currimbhoy Ebrahim his heirs executors administrators and 
assigns with the appurtenances thereof respectively To Hold the same unto the said 
Sir Currimbhoy Ebrahim his heirs executors administrators and assigns from the respective 
days therein respectively mentioned for the respective terms thereby granted subject to 
_tha payment of the rents thereby respectively reserved and the performance and observ- 
ance of fhe covenants on the part of the Lessee and conditions therein respectively 
contained AND WHEREAS the said Sir Currimbhoy Ebrahim is desirous of settling 
. the.said hereditaments and premises particularly described in the First and Second 
Schedules hereunder written (all which are assessed to be of the aggregate market value 
of Rupees ( 20,000 000 ) Twenty Lacs UPON the trusts and for the purpeses hereinafter 
declared and contained concerning the same premises AND WHEREAS the said Sir 
Carrimbhoy Ebrahim is desirous that heirs male of his body to whom the said title of 
` Baronet comforted by the said Letters Patent shall descend shall at the time of such 

e descent upon them respectively take and bear the name of “ Currimbhoy Ebrahim ” 
in lieu of any other name or names whatever which they respectively may bear at the 
time of such descent on them respectively AND he is also desirous that the Accountant 
‘General, Bombay, the Collector of Bombay, the Chief Presidency Magistrate of Bombay 
all for the time being and the person in the actual enjoyment of the title of „Baronet 
- conferred by the said Letters Patent forthe time being shall be the Trustees of ‘the said 
hereditaments and premises and be likewise the Trustees for carrying into execution the 
"general purposes and powers and provisions of this Aot with relation to the said heredita- 
ments and premises AND’ WHEREAS the said Sir Currimbhoy Ebrahim is desirous 
of settling thie said hereditaments and premises so intended to be settled, by him as 
.aforesaid for the purposes of supporting the dignity of the said Baronetcy upon the 
‘  , trusts and for the. purpeses hereinafter limited and declared concerning the same 


AND WHEREAS it is expedient that the said trusis should be declared and the said 


’ 
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purposes should be effected by an` Act of the Council cf the Governor General for : 
making laws and regulations. It is hereby enacted as follows :— . 
z 1. This Act may be called” “The Sir Currimbhoy Ebrahim 
e Baronetcy Act, 1913.” 

2, Arthur Montagu Brigstocke, Esqr., the Accountant General of Bombay, 

Incorporation of ' Edward Little Sale, Esqr., the Collector of Bombay, Arthur 

Trustees. Henry Southcote Aston, Esqr., the Chief Presidency »Magistrate 
of Bombay, and the said Sir Currimbhoy Ebrahim, Baronet and their successors, the 
Accountant General of Bombay, the Collector of Bombay, the Chief Presidency Magis- 
trate of Bombay, all for the time ‘being and the heir male of the -body of the said Sir 
Currimbhoy Ebrahim to whom the said title and dignity of Baronet conferred by the 
said Letters Patent shall for the time being descend shall be and they are hereby created 
a Corporation with perpetual succession and a common seal under the style and title 
of “The Trustees of the Sir Currimbhoy Ebrahim Baronetcy” and the said Arthur Mon- 
tagu Brigstocke, Esqr., Edward Little Sale, Esqr., Arthur Henry Southcote Aston, Esqr., 
and Sir Currimbhoy Ebrahim, Bart. and their said suécessors (hereinafter styled “ the 
Corporation” ) shall be and they are hereby constituted as such Corporation the Trustees 
for executing the trusts powers and purposes of this Act, l 7 

3. The heirs male of the body of the said Sir, Currimbhoy Ebrahim to whom 


Heirs of Sir Currim- the said title and dignity shall descend persuant to the limitations 
bhoy Ebrahim to take 


Short Title 


* ‘his name. . of the Letters Patent whereby the said. title and dignity have 


been granted shall take upon themselves respectively the names of “Currimbhoy Ebrahim” 
in lieu and place of any other name of names whatever; and such heirs male severally 
and successively shall be called by the names of “ Currimbhoy Ebrahim” and by these 
names shall name style and write themselves respectively upon all occasions whatever. 
4. In case any person to, whom for the time being the said title of Baronet shall 
Devolution of interest Pave descended shall for the space of one whole year, thereafter 
where beneficiary refu- or being then under age shall for the space of one whole year 
seg asd ites a after he shall attain the age of eighteen yéars refuse or nèglect to 
“ Currimbhoy Ebrahim” use the names of “ Currimbhoy Ebrahim ” as hereinbefore enacted 
or in case any such person having so used these names shall for the space of one whole 
year discontinue to use the said names then in any or either of the said cases the estate or 
interest iit the said hereditaments and premises hereby settled and in the hereditaments and 
~ moneys which shall hereafter become vested in the said Corporation by virtue of this Act 
upon the trusts and for the purposes herein declared and contained, of the person who 
shall so refuse or neglect to use or having used shall so discontinue to use the said names 
shall during the remainder of his natural life be suspended and that during any and every 
such suspensions the benefits and trusts hereby created for the heir male of the body of 
the said Sir Currimbhoy Ebrahim who shall -use these names shall devolve on and belong 
to the heir male of the body of the said Sir Currimbhoy Ebrahim who would have suoceed- 
AB ae sor i i 


e j 
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sed to tho said title of Baronct conferred by the said Letters Patent on the said Sir 
Currimbhe¢y Ebrahim in case the heir male of the body of ‘the said Sir Currimbhoy 
Ebrahim so refusing or neglecting to use or discontinuing to use the said name had “dopart- 
ed this life ; and if there shall not be at such time any such male*heir of the body of the 
said Sir Currimbhoy Ebrahim thon the hereditaments and premises hereby settled as also 
the hereditaments and moneys which shall hereafter become vested in the said Corpora- 
tion by virtue of this Act shall be retained by the said Corporation and accumulated for 
the benefit of the malo issue of the said Baronet that mAy subsequently be born and 
succeed to the said title and in default of any sich male issue the whole of the said proper- 
ty shall devolve upon such person as would be entitled-to the same if there had boen a 
total failure of issue ntle of the said Sir Currimbhoy Ebrahim. s 


5. Immèdiately upon the passing of this Act by force and virtue thercof the 
Vesting of settled pro- hereditaments and premises particularly described in the first 
perty and trusis in res- 7 : . f 
pect thereof, Schedule hereunder written shall be vested in the said Corporation 
upon the trusts and for the purposes‘and with and subject to the powers provisions and 
declarations hereinafter declared and expressed and the hereditaments and promises 
particularly described in the Second Schedule hereunder written shall be vested in the 
said-Corporation for all the respective residues of the respective terms granted by the said 
lenses respectively to come and unexpired at the date of the passing of this Act upon the 
trusts nd for the purposes and with and subject to the powers provisions and declarations 
hereinafter declared and expressed that is to say upon trust to permit the said Sir Currim: * 
bhoy Ebrahim for and during the term of his natural life and from and immediately after 
` his decease to permit during the respective terms of .their natural lives the 
successive male heirs of the body of the ssid ‘Sir Currimbhoy Ebrahim ` 
who shall succeed to the title of Baronet’ conferred - ~by the said Letters 
Patent (if he or they shall .so desire) to use and occupy free of rent as 
their resideass the hereditaments and premises particularly described in the Second part 
of the First Schedule hercunder written and also to use and occupy as his residence free of 
rent afy one of the said hereditaments and premises particularly described in the First 
part of the First and in the Second Schedules hereunder written and to demise all or 
any of the remaining hereditaments and promises for any term of years not exceeding 
seven years to take effect in possession within three months from the date of the lease.. 


6» Out of the income of the” premises particularly described in the First and 
Taymer a rates, Second Schedules hereunder written ( other than the premises 
‘ton orp which shall for the time being be used and occupied as a 


rosidence by the said Sir Currimbhoy Ebrahim or the heir male of his body 
to whom the said title of Baronet conferred by the said Letters Patent shall 
have descended) the said Corporatio shall pay the rents and perform and 
observe the covenants by the Lesseeeand conditions by and in the said sevoral indentures 
of lease reserved and contained and pay all rates “faxes assessments dues and duties in 
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respect of the said hereditaments and premises partiouladly described in the First ‘and 
Second Schedules hereunder written and all buildings and erections standipg thereon 
respectfvely and defray the cost of all ordinary ropairs required for the purpose of main- 
taining such buildings ip a habitable condition and of insuring the same against fire and 
‘all other outgoings of every nature whatsoever. - 
7. The said Corporation shall out of the income referred to in section 6 hereof 
Raising of the “Sink- remaining after making the payments in the same section men- 
Pes the tioned form for the purposes hereinafter mentioned two funds to 
the credit of one of which (hereinafter referred to as the “ Sink- 
ing Fund”) the said Corporation shell carry every six months aa amount which shall bo 
equal to 00-61» por cent. calculated on the said sum of Rupees . ( 20,00,000 ) Twonty 
Lacs and in the event of other hereditaments being vested in the said Corporation upon 
thé trusts and for the purposes by and in this Act declared and contained under and by 
virtue of the provisions of section 25, of this-Act on the aggregate of, the said sum of 
Rupees ( 20,00,000 ) Twenty Lacs and the valuc of the additional hereditaments so vested 
and to the credit of the other of which ( hereinafter referred to as the “ Repairs Fund ”) 
the said Corporation shall carry every six months an amount which shall be equal to 372 
per cent. calculated on a Capital sum.of Rupees ( 2,00,000) Two Lacs until such fund 
shall amount to the sum of Rupees ( 2,00,000 ) Two Laos. 
8, The residue of the income referred to in section 6 hereof remaining after the 
. „ Payment of the resi- payments mentioned in the same section are made and affer the 
aue: ot ine ene severa] sums are carried to. the credit of the said Sinking Fund 
tıme being. and the said Repairs Fund respectively as provided in section 7 
hereof shall be paid to the said Sir .Currimboy Ebrahim and the heir male of his body 
who shall for the time being have succeeded to and be in the onjoyment of the title of 
Baronet conferred by the said Letters Patent and. shall be of full age for his own absolute 
use and benefit. 
9. The sums which shall from time to time under the provisions eofæság Act be 
Investment of sums set aside for tho formation respectively of the Sinking Fund 


eee soe formation and the Repairs Fund (as also the interest of the securities in 


which the same rospectively shall be invested ) shall be invested by the said Corporation 
in or on any stocks funds or other, securities of or the principal and interest of which is 
guaranteed by tho Government of the United Kingdom of Great Britain and Ireland ðr 
the Government of India and tho said Corporation shall be at liberty as often as the same 
shall be necessary or thought proper by them to alter vary and change such stocks funds 
and securities for others of the same or like nature. 
10. When and as often as the said Sinking Fund shail amount to the sum bf 
Devolution of proper- Ps. ( 20,00,000 ) Twenty Lacs and in the event of adidiional 
ties mentioned:in Eche- hereditaments having been vested in the said Ccrporation upon 
dule ILon full amount i : 
of Sinking Fund being the trusts and for the purposes by and in this Act declared and 
raised . contained undeyeand by virtue of the provisions of section 25 of 


. 
e . ` 
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) 


this Act to the sum which shall be equal to the said sum of Rs. (20,00,000 ) Twenty Lacs 
and thé value of the additional hereditaments so vested the said Corporation shall by force 
and virtue of this Act be divested of the hereditaments which shall then be vested én the 
said Corporation by force and virtue of this Act and such of them as shall be of a freehold 
tenure shall by force and virtue of this Act become vested absolutely and such of them as 
are of a leasehold tenure shall become vested for all the residues then unexpired of the 
several terms for which the same may be demised by the respective leases relating to them 
for his owh use and benefit in the heir male of the body of the said Sir Currimbhoy 
Ebrahim who shall then have succeeded him in the title of Baronet conferred by the 
said Letters Patent. ` 


44, When and as often as the said Sinking Fund shall amount to the said sum 
Investment of of Rs. ( 20,00,000 ) Twenty Lacs and in the event of such further 
Sinking Fund. hereditaments having been added as mentioned in the last section 
to the sum which shall represent the aggregate of the said sum of Rs. ( 20,00,000) 
Twenty Lacs and the value of such additional hereditaments the said Corporation shall 
with all convenient despatch invest the same in the purchase of land and hereditaments 
situate in the Presidency of Bombay of a freehold or of a leasehold tenure provided that 
in the event of the purchase of premises of a leasehold tenure the leases in respect of such 
premises shall ke renewable in perpetuity reserving a nominal rent and without any 
onerous, conditions'and covenants on the part of the Lessee. 


42, From and after the time that the capital of the said Sinking Fund shall 
poom po Sining amount to the said sum of Rs. (20,00,000) Twenty Lacs and in 
Fund in certain cases. the event mentioned in section 10 hereof to the sum which shall 
represent the aggregate of the said sum of Rs. ( 20,00,000 ) Twenty Lacs and the value 
of the additional hereditaments so vested as aforesaid the income thereof or of such part 
thereof as shall not be so invested as aforesaid shall be credited to the said Sinking Fund 
and investpdmes directed by section 9 hereof and shall not form part of the capital sum on 


which the same accrues. 


13. The said Rapairs Fund shall be applied by and at the discretion of the said 
Application’ of Repairs Corporation to the extraordinary structural repair of the buildings 

pant: or building standing upon the said hereditaments and premises 
particularly described in the First and Second Schedules hereunder written ore upon any 
other the hereditaments which may by virtue and operation of this Act at any time 
become vested in the said Corporation. 


~ 14 Ifand so soon as any part of the said Repairs Fund shall have been applied 
Repairs Fund to be for any of the purposes mentioned in section 13 hereof the same 
kept up to the sum, of . 7 
Rs. 2,00,000. shall be made up again to the said sum of Rs, 2,00,000 by setting 
aside and carrying to the credit thereof every six months out of the income of the here- 
ditaments and premises which shall att any such time he vested in the said Corporation 
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by virtue of this Act remaining after making the payments mentioned in section 6 hereof 
an amount which shall be equal to 3°72 per cent calculated on a Capital sum pf Rs. 
(2,00,Q00) Two Lacs and also by setting aside and carrying to the credit of sueh fund the 
income of the part thereof which shall not have been so applied as directed by section 
13 hereof until such find shall again amount to the said sum of Rs. 2,00,000. 


15. As often as the said Repairs Fund shall amount to the said sum of 


l Application of income Rs. 2,00,000 and so long as the same or any part thereof is not 


of Repairs Fund. ‘ applied to any of the purposes to which it is directed by section 
13 hereof to be applied the income thereof shall be applied in defraying the cost of all 
ordinary repairs which may be required to the hereditaments which may for the time 
being be vested in the said Corporation by force and virtue of thig Act and all outgoings 


in respect of such premises. 


16. The said Corporation shall be at liberty to sell the said premises particularly 
Power of Corporation described in the First and’ Second Schedules hereunder written 
ise Eee wie and also any other hereditaments for the time being vested in ' 
the Schedules. them by force and virtue of this Act or' any of them with the 
consent of the person entitled to and in the actual enjoyment of the title of Baronet 
conferred by the said Letters Patent and with the approval of the Governor of Bombay 
in Council to’be notified by a Resolution of the Government of Bombay. published in the 
Bombay Government Gazette and also with the like consent and approval: to exchange 
them or any of them for other lands and hereditaments in the Presidency of Bombay 
.of a frechold or leasehold tenure and upon any such exchange to give or receive any 
money for equality of exchange, provided always that the leases if any, in respect of. the 
premises proposed to be taken in exchange are renewable in perpetuity reserving a nomi- 
nal rent without any onerous covenants on the part of the lessee and conditions. 


’ Powers of Corporation 47. Any such sale as aforesaid: may be made either by public 
ag regards sale or ex- .- : ae wed : 
change. auction or private contract and the said Corporatter™shall be at 


liberty to make any stipulations as to title or evidence or commencement of title or other- 
“wise in any conditions of sale or contract for sale or exchange of the hereditaments pro- 
- posed to be sold or exchanged and may buy in or rescind, or vary any contract for sale 
or, exchange. ete Tk . 


18. In the eyent of a sale of any of the hereditaments for the time being vested 
Poemen of sale. IP the said Corporation “by force and virtue of this Act or an 
proceeds. exchange thereof the net sale-proceeds or the moneys received 
for equality of exchange shall with all convenient despatch be invested in the purphase 
- of lands and hereditaments of a freehold or leasehold tenure in the-Presidency of Bombay. 
- Provided always that-in the event of the purchase of premises of a leasehold tenure the 
leases in’respect of such premises are renewable in perpetuity reserving a nominal rent 


without.any onerous covenants on the part of thé lessees and conditions. Until so invest- 
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ed the same shall be invested in any of the securities mentioned in section 9 hereof and 
the income hereof shall be applied as directed by sections 6 and 7 hereof, 


19. The lands and hereditaments so to be purchased as directed by section 11 
Vesting of lands and hereof and the lands and hereditaments which may be taken in 
hereditaments in Corpo- exchange under the liberty in that behalf reserved to the said 
rabion: ' Corporation by section 16 hergof or which may be purchased 
under the liberty in that behalf reserved to the said Corporation by sections 18 and 26 . 
hereof shalf from and immediately after the completion of the purchase or exchange vest 
in the said Corporation upon the trusts arid for'tlie purposes by and in this Act declared 
and contained of and concerning the said hereditaments and premises particularly describ- 
ed in the First and Second Schedules hereunder written or such of them as ‘may then be 
subsisting and capable of taking effect and subject to the powers provisions and declara- 
tions in this Act contained concerning the same in the same manner and to the same 
effect as if such hereditaments had been expressly vested by this Act in the said Corpora- 
tion upon the trusts and for the purposes in this Act declared and contained. 


20. The said Corporation during the minority of any heir male of the body of 
Ápplication of toons the said Sir Currimbhoy Ebrahim for the time being entitled tó 
duringminority of Baro- and in the enjoyment of the title of Baronet conferred by the said 
ne : Letters Patent shall pay and apply for and towards the mainte- 
nance edycation and benefit of such Baronet during his minority so much only of the in- 
come of the hereditaments which shall be vested in them for the purposes and upon the 
trusts by and in this Act declared and contained, which by section 8 hereof is directed to 
be paid to the heir male of the body of the said Sir Carrimbhoy Ebrahim entitled to and 
in the enjoyment of the title of Baronet conferred by the said Letters Patent wha shall be 
of full age as the said Corporation shall in their discretion think proper and shall from 
time to time invest the residue thereof upon the securities specified in section 9 hereof and 
shall upon such Baronet attaining his age of majority pay over assign and transfer to him 
or as he shaff direct and for his absolute berefit such investments snd all accumulations 
thereof aud in the event*of the death of such Baronet before attaining his age of majority 
the said Corporation shall stand possessed of such investmerits and the accumulations there- 
of upon trust for the heirs of such Baronet absolutely. , 
21. ~ It shall be lawful for the said Sir Currimbhoy Ebrahim and for any heir male 
Pawar of Baronet to 08 his body on yhom the title ‘of Baronet conferred by the ‘said 
“appoint jointures in Tetters Patent shall from time to time descend of full age and 
lieu of maintenance and ` ; sJ ys - a 
other claims, when in the actual enjoyment of the said title and who shall not 
refusa or neglect or discontinue to use for tke period hereinbefore in that behalf mention- 
ed the said names of “Currimbhoy Ebrahim” as hereinbefore enacted either before or 
after his marriage with any woman or women by any deed or will (but subject and with- 
out prejudice to the annuity or Snnuities if any which shall then be subsisting and pay- 
able by virtue of any appointment made under and iy pursuance of this present power) to 
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limit and appoint unto any woman or women whom he shall marry for her or their life or 
lives and for her or their maintenance or jointure or jointures in bar of any legal dr cus- 
tomary right to maintenance or any other claim whatsoever, any annuity or annuities not 
exceeding in all the sum of Rs 10,000 to commence and take effect immediately after the 
decease of the Baronet limiting or appointing the same to be issuing and payable out of 
the said income payable under this Act for his own absolute use and bonefit to the heir 
male of the body of the said Sir Currimbhoy Ebrahim on whom the said title of 
Baronet conferred by the said Letters Patent shall have descended and ‘who shall 
be of full age and to be paid and payable by equal half-yearly payments the first of such 
half-yearly payments to be made on the first half-yearly day after the decease of the 
Baronet who'shall have appointed such annuity ; PROVIDED ALWAYS that in case 
any person on whom such title shall descend shall have refused or neglected to use the 
said names of “Currimbhoy Ebrahim” or shal! discontinue to use such names for a 
year during his life every such limitation and appointment either previously or after- 
wards made shall beand become inoperative and invalid and no such annuity thereby 
created or appointed shall take effect and be. payable. 


« 929. Provided always that such income as aforesaid shall not at one and the same 
Limit of total amount time be subject to the payment of more than the yearly sum of 


of such jointures charge- is A i ae 2 
able eee B% Rs. 20,000 for or in respect of any jointure or jointures which 


shall be made in pursuance of the power hereinbefore contained, so that if by virtue of or 
under the same power the said income would in case this present provision had not been 
inserted be charged at any one time with a greater yearly sum for jointures in the whole 
than the yearly sum of Rs, 20,000 the yearly sum which shall occasion such excess or such 
part thereof as shall occasion the same shall during the time of such excess abate and not 
be payable. i 


23. Ifany -heir male of the body of the said Sir Currimbhoy Ebrahim shall 


Provision for widow succeed to the title of Baronet conferred by the said Letters 
of Baronet dying under o vamm, 


age. Patent while he is still a minor under the age of Highteen years 
and shall thereafter die without attaining the age of majority leavtnug a widow him surviv- 
ing the said Corporation shall out of the said income during the minority of such widow 
apply for and towards the maintenance education and benefit of such widow while she 
continues to be a widow such stm not exceeding Rs. 500 per month as the said Corpora- 
tion in tReir discretion think proper end shall after such widéw shall attain her age of 
majority and so long as she continues to be a widow pay to her for her own absolute use * 
and benefit the yearly sum of Rs. 10,000 payable half-yearly the first of such half-yearly 
payments to be made on the 1st half-yearly day after she shall attain her age of majgrity. 


24. In estimating for the purposes of section 22 hereof the total amount payable 
Amount payable under out of the said income for jointure, the amount directed to be paid 
t 23 t 
a jointure, fox ace by section 23 hereof shall be deomed to be a jointure settled under 
of section 22. section 21 hevof. 
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25. Tf at the time when the said Sinking Fund shall first amount to the -sum 
Vestine cn Corpora- of Rs. ( 20,00,000 ) Twenty Lacs (but not afterwards ) the heir 
tion of lands and here- male of the body, of thie said Sir’ Currimboy Ebrahim who shall 
ditaments, other than , 

„those described in the then have succeeded to the said title ofe Baronet conferred by 
Aobeanlos =< the said Letters Patent shall be desirous of-vesting in the said 
Cor poration other lands and hereditaments upon the jrusts and for the purposes herein 
declared ‘and contained concer ning ‘the said her editaments and premises particularly 
déscribed*in the First and Second Schedules hereunder ‘written and subject to the powers 
provisions and declarations herein contained and for that purpose and with that intent 
shall at his own expense vest in the said Corporation such lands hereditaments and” pre- 
mises then the said Corporation may with the previous consent of the Goverhor of Bombay 
in Council notified as aforesaid accept such lands hereditaments and premises agd the 
same shall thenceforth be held by the said Corporation upon the same trusts and for - 
‘the bame purposes and subject to the same ' powers provisions’ and declarations as are ‘by 
and in this Act declared and contained with regard to the said hereditaments and premises 
particularly described in the First and Second Schedules hereunder written or upon such 
of them as shall then be subsisting and capable of taking effect in the same manner sand 
to the same effect as if such hereditamerits had been expressly vested by this Act iñ the 
said Corporation upon the trusts and for the purposes in this Act declared and contained. 
PROVIDED ALWAYS that the total value of the additional premises so vested in the 
said Cofporation shall not exceed Rs. (20,00,000) Twenty Lacs.) PROVIDED ALSO 
that if at such date the person who shall then have succeeded to the said title be a minor 
under the age of 18 years then he shall be entitled to exercise the liberty hereby reserved 
at any time before the expiration of one year after he ‘shall have attained: his age of 
majority.: Š 


-^> _ 26. In case any of the hereditaments which shall at any time be vested in 
Application of msur“ the said - Corporation shall be destroyed of damaged by fire 
P aa eg e the moneys received in respect of «such insurance shall in case 
or damaged by firs. —_, the premises so destroyed or damaged are any of the hereditaments ` 
and premises particularly described in the Second Schedule hereunder written or are 
comprised in any indenture of lease be applied in accordance with the provisions in that 
behalf contained in the lease by which the same are demised and in case of any ‘other, 
“premises be applied either in rebuilding or reinstating the premises so” destroyed or 
damaged ‘by fire or upon the applicatiof of the person for the time being entitled _ to and 
in the enjoyment of the said title of Baronet and with the consent of the Governor 
of Bombay i in Council notified as aforesaid may be laid out in the purchase of other here- 
'dīitàments in the Presidency of Bombay of a freehold or of a leasehold tenure provided 
that the léases in respect of such premisés are renewable in per petuity reserving a nominal ' 
rent without any onerous covgnants on the part of the lessee and conditions. ` Ta ` the 
event of sučh purchase ‘the hereditaments 80 ‘purchased shall immediately from and after 
the completion of the purchase thereof ^ vest in the %id Corporation upon the trusts and 


e 
6 


oes 


e 2 
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for the purposes by and in this Act declared and contained of and concerning the here- 
ditaments and premises particularly described in the First and Second Schedules’ hereunder 
written or such of them as may then be subsisting and capable of taking effect and 
subject to the powers provisions and declarations in this Act contained concerning the 
same in the same manner and to the same effect as if such hereditaments had expressly 
been vested by this Act in the said Corporation upon, the trust and for the purposes in this 
Act declared and contained. Until such insurance moneys shall be so laid owt the said 
Corporation shall invest the same in one or more of the securities specified i in section 9 
hereof and the income thereof shall be applied as the income of the premises so destroyed 
or damaged. « 
27. Upon failure and in default of heirs male of the hody of the said Sir Currim- 

Ultimate trust in bhoy Ebrahim to whom the same title of Baronet, may descend 
favour of heir on extinc- 
tion of Baronetoy. the said Corporation shall stand possessed of the said heredita- 
ments and premises particularly described in the First Schedule hereunder written and 
of any other hereditaments of a freehold tenure and of the funds which may then be 
vested in them by virtue and operation of this Act upon trust for the heirs of the last 
Baronet absolutely and shall also stand possessed, of the. said hereditaments and premises 
particularly described in the Second Schedule hereunder written or such of them as may 
then be still vested in the said Corporation and any other hereditaments of a leasehold 
tenure which may then be vested in the said Corporation by virtue of this Aet upon 
trust for the heirs of the last Baronet for all the*then residues of the terms granted by the 
leases by which the same are demised. 

28. It shall be lawful for the said Corporation out of any moneys which shall 

Reimbursement of ex- come to their hands by virtue of the trusts and provisions of this 
penses of Corporation. Act to retain and reimburse themselves all costs expenses and 
damages which they shall or may sustain expend or disburse in or about the execution of 
the trusts powers and provisions herein contained or in relation thereto.” ~""* 


29. The actual management of the hereditaments for the* time being vested in 
Management of here- the said Corporation including the collection of rents and carrying 


_ditaments .vested in 


Corporation. out repairs shall be in the hands of the person in the actual 
enjoyment for the time. being of ‘the said title of Baronet conferred by the said Letters 
Patent being of full age, subject nevertheless to fhe control and supervision of the said 
Corporation. 


30. SAVING ALWAYS to the King’s Most Excellent Majesty, his heirs and 
Saving of existing SUccessors and to all and every other person and persons bodies 
rights, ` politic and corporate and his her and their respective heirs execu- 
tors and administrators and successors and every of them (other than and except the 


said Sir Currimbhoy Ebrahim his devisees and heirs and assigns ) all such estate right title 


interest claim and demand whatsoevey.of into out of or upon the said hereditaments and 


A 6° e 
i) 
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“premies par ticulafly described in the First and Socom Schedules hereunder written ór 
any part or parts therèof respectively as they every or any of them had before thespassing 
of this Act and would could or might have had held or ea in case this Act had not 
been passed, 


THE FIRST SCHEDULE, 


, Part I. 


First :—All that piece or parcel of land or ground with the messuage tenement or 
bungalow standing thereon situate lying and being on the Western side of «Pedder Road 
“Cumballa Hill near Mahalaxmi in the Island of- ‘Bombay in the Sub-District of the 
Registrar of Bombay and containing by admeasurement two thousand one hundred and 
forty-seven square yards or thoreabouts be the same little more or less and bounded as 
follows that is to say on or towards the North by a loose stone Gudya and beyond that the ` 
vacant lind of Trimbuck Jugonnath on or towards the East by the Government Ground 
and beyond that by the said Pedder Road on or towards the West and South by a loose, 
stone Gudya and beyond that by the vacant land belonging to Nowroji Jehangir Gamadia 
registered by the Collector of Land Revenue under Old No. 616'Ņeəw No. 2861 Old 
Survey No. 81 New Survey Nos. 7075, .7113, 7 119 and assessed i by the Abeaiotealiy 
under Street Nos. 102, 112 Ward No. 3494. 

| Secondly,:—All that piece of Government ground with the rhessuage or dwelling s 
‘house standing thereon situate on the East side of _shainjee Hassajee Street now called 
Samuel Street in the Registration Sub-district , of Bombay containing by’ admeasurement 
two hundred and eighteen square yards or thereabouts assessed under Ward B No. 1667 
and Street Nos. 165—167 and registered in the books of the Collector of Land Revenue 
_ under Old No. 1023 and New No, 6751 Old Survey No. 198 and New Survey No. ‘2788 
and houndeder the East by a Sweeper’s passage on the West by Shamji Hassaji Street 
or Somuel Street on the ‘North by the pr operty. formerly of Khan Mahomed Habibbhoy 
but r now of Ebrahim Hassam and on the South by the’ property for marly of Cassum N atha 
but’ now' of Currimbhoy Ebrahim. 


or s b Par T i I. r 2 roy tt 
All that piece or parcel of an land or ground situate lying and being in the 


Civil Lines of Poona i in the Registration Sub- District of Haveli containing by admeasuye- 
ment three acres twenty-eight Gunthas‘and forty-one square yards being equal to seven- 


r 


teen thousand nine hundred and forty-nine square yards or thereabouts being portion of 
land registered i in the Books of the Collectoy under Old Survey No. 94 and the New No. 
126 and which said land i is Wounded as follows that is to say on or towards the East 
partly by the land belonging to K. B. *Dastoor Haskang Jamaspa and partly by the road 


. leading from Bund garden to the City on or towards the West by the land belonging to 


` 
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Narayan bin Raghoji Dhala on or towards the North by the property of Hari Rowji and 
on or towards the South by the road leading to Record Hall and beyond that by the 
property of ‘Dosai Hari Prasad together with bunglow and buildings standing thereon, 


THE SECOND SCHEDULE. 


First :—All that piece of land situate on the Wodehouse Road Estate of the 
Improvement Trust at the junction’of the Wodehouse Road and Colaba Causeway on the 
Esplanade in the City and Islaħd and Sub-Registration District of Bombay which has 
been computed to contain an area of Three thousand four hundred and seventy six square 
yards or thereabouts and which is bounded on the West by Wodehouse Road aforesaid 
on the East by Colaba Causeway on the North by the junction of the said two roads and 
on the South by the land known as Plots Nos. 11A and 11C on the said Improvement 
Trust Estate which said piece of land is known as Plot No. 11B Wodehouse Road And 
which said premises are assessed by the Collector of Land Revenue under New Survey 
No. 9561 and are assessed by the Municipality under Ward No. 886 (1-3) Street Nos. 
16, 16B Together with the buildings now erected and built thereon and known as Hotel 
Majestic. 

Secondly :—.All that piece of Leasehold Land situate on the Hast side of a New 
Road on the Esplanade in the City and Island and Sub-Registration District of Bombay 
which has been computed to contain the total area of one thousand five hundred and 
seventeen square yards or thereabouts and which is bounded on the North by a passage 
on the East by vacant land_of the Bombay Improvement Trust on the South by Plot 
No. 6 Wellington Lines and on the West by a New Road and which said piece of land is 
known as plot No. 7 Wellington Lines and which premises are assessed by the Collector 
of Land Revenue under part of New Survey Nos. 90562 and 90563 and are assessed by 
the Municipality under Ward No. 1301 (7) Street No. 3 Together with the buildings and 
premises erected and built thereon and which premises are known as Meher Mansions. 

Thirdly : ;—All that piece of Land situate on the Hast side of a New Road on the 
Esplanade i in the City and Island and Sub-Registration District of Bombay which has 
been computed to contain a total area of one thousand and five hundred square yards or 
thereabouts and which is bounded on the North by Plot No. 4 Wellington Lines on the 


` East by the land of the Bombay Fmprovement Trust proposed to be laid out as a central 


garden on the South by Plot No. 2 Wellington Lines and on thé West by the New Road 
aforesaid which said piece of land is known as Plot No. 3 Wellington Lines and which 
said premises are assessed by the Collector of Land Revenue under New Survey No. 9562 
and are assessed by the Municipality under Ward No. 1301 (3) Street No. 3 B Together 
with the buildings and premises now erected and built thereon. 

Fourthly :—All that piece of Leasehold land situate on the Colaba reclamation in 


“the Lower Colaba Division, of A Ward in the City -and Jsland >and Sub-Registration 


District of Bombay which piece of ing has been computed, to conthin a total area of two 
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thousand four hundred and forty-nine square yards or thereabouts be the same more or 
less and which is bounded on the North-East by Fazal Road on the South-East by a 40 
Feet Road and on the South-West by Plots Nos, 5 and 6 belonging to Fazalbhoy Currim- 
bhoy Ebrahim and on the North-West by Cuffe Parade which said piece of land is*kndwn 
as Plots Nos. 6 and 7 on the Colaba Reclamation and which said premises aro assessed 
hy the Collector of Land Revenae under New Survey No. 9765 and are assessed by the 
Municipality under Ward Nos. 120, 225 (11) Street No. 12 J Together with all buildings 
and premises now erected and built thereon. 

Fifthly :—All that piece of land situate on the Colaba Reclamation in the Lower 
Colaba Division of A Ward in the City and Island and Sub-Registration District of Bom- 
bay which piece of land has been computed to contain a total area of 2452 square yards - 
or thereabouts and bounded on the North-East by Plots Nos. 6—7 on the South-East by 
a 40 Feet Road on the South-West by Khatoo Road and onthe North-West by Cuffe 
Parade which said piece of land is known as Plots Nos. 5—6 on the Colaba Reclamation 
and which said premises are assessed by the Collector of Land Revenue under New Sur- 
vey No. 9765 and are assessed by the Municipality under Ward No. 225 (10) Street No. 
12 I Together with all-buildings and premises now erected and built thereon. 





ACT No. V OF 1913. ` 


bd RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 


KW- 


A ON THE 7TH Marcu, 1913. 


f i 5 N 
An Act to prohibit the importation, manufacture and sale of 
matches made with white phosphorus. 


Wuereas it is expedient to prohibit the importation, manufacture and sale of 
matches made with white phosphorus ; It is hereby enacted as follows :— 
Short titig etat and 1. (Z) This Act may be called the White Phosphorus Mat- 
commencement. ches Prohibition Act, 1913. 
s (2) Ib extends to the whole of British India ; and 
(8) It shall come into force on the first day of July, 1913, with the exception 
of section 6, which shall come into force on the first day of July, 1914. 


. 2. In this Act, “white phosphorus” means thg substance 
commonly knewn as white or yellow „phosphorus. 


Bian bition of import: 3. To section 18 of the Sea Customs Act, 1878, the following 


ation by addition to os 
section 18, Act VII of clause shall be added, namely :— 


1878. 


Definition. 


“ (g) matches made with white phosphorus.” 
Prohibition of use of’ 40 (1) No person shall use white phosphorus in the manu- 
white phosphorus inma- ~ 
nufaoture of matches. facture of matches, we 
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(2) Any person who uses, or permits the use by any person under his control of, 
white phosphorus in the manufacture of matches, shall be punishable with fine which 
may extend to.two hundred rupees. 


Power of Inspector of 5. (1) Every person who manufactures matches shall allow an 


eee eek + Inspector of Factories appointed under the Indian Factories Act, 
manufacture, 1911, at any time to take for analysis sufficient samples of any 


material in use, or mixed for use, jn such manufacture : 

Provided that any such person may, at the time the sample is taken, and on 
providing the necessary appliances, require the Inspector to divide the sample so taken 
into two parts, and to mark, seal and deliver to him one part. 

(2) Any person who refuses to permit any such Inspector of Factories as afore- 
said to take% sample, in accordance with the provisions of subsection (Z), shall be pu- 
nishable with fine. which’ may extend to two hundred rupees. 


6. (2) No person shall sell, or offer or expose for sale, or have 
in his possession for the purposes of sale, any matches made with 


Prohibition of sale. 


white phosphorus. 

(2) Any person who contravenes the provisions of sub-section (Z) may, on com- 
plaint to a Presidency Magistrate, Subdivisional Magistrate or Magistrate of the first 
class, be ordered to forfeit. any such matches in his possession, and any matches so 
forfeited shall be destroyed or otherwise dealt with as the Magistrate may direct. 





ACT NO. VI DF 190185. 


RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 7TH Marcu, 1913. 

` An Act to declare the rights of Mussalmans to make settlements 
of property by way of “wakf” in favour of their families, children and 
descendants. 

Wuertas doubts have arisen regarding the validity of wakfs created b? persons 
professing the Mussalman faith in favour of themselves, their families, children and 
descendants and ultimately for the benefit of the poor or for other religious, pious or 
charitable purposes ; and whereas it is expedient to remove such doubts; It is hereby 
enacted as follows :— : ma e i 

1. (Z) This Act may be called the Mussalman Wakf Vali” 
dating Act, 1913, : 
(2) It extends to the whole of British India. , 


2. In this Act unless there is anything repugnant in the 
subject or context, « 


Short title and extent. 


Definitions. 


1) “Wakf” means the permanent dedigation b a erson professing the Mussale 
p y, & p P gt 
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man faith of any property for any purpose recognized by the Mussalman law as religious, 
pious or charitable. £ 


- (£) “ Hanafi Mussalman ” means a follower of thie Mussalman faith who conforms 
to the tenets and doctrines of the Hanafi school of Mussalman law. 

Power of Mussalmans 3. It shall be lawful for any person professing the Mussalman 
to create certain wakfs. faith to create a wakf which in all other respects is in accordance 
with the provisions of Musselman law, for the following among other purposes :— = 

(a) « for the maintenance and support wholly or partially of his family, children 
or descendants, and 

(b) . where the person creating a wakf is a Hanafi aniona, also for his own 
maintenance and support during his life time or for the payment of his debts out of the 
the rents and profits of the property, dedicated : ; 

Provided that the ultimate benefit is in such cases expressly or impliedly reserv- 

‘ed for the poor or for -any other purpose recognised by the Mussalman law as a religious 

pious or charitable purpose of a permanent character. - - ' 

Wakts not to be inval 4. No such wakf shall be deemed to be invalid merely because 
IY E EA the benefit reserved therein for the poor or other religious, pious 
ete. . or charitable purpose of a permanent nature is postponed until 
after the extinction of the family, children or descendants of the person creating the wakf. 

Savingeof local and 5. Nothing in this Act shall affect any custom or usage 
sectarian custom. whether local or prevalent among Mussalmans of any particular 


class or sect. 


AGH o- VEIE of 12913. 


RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ocd ON THE 27TH Marcu, 1913. 


. The Indian Companies Act, 1913. 


An Act to consolidate and amend the law cate to Trading. Companies and 
other Associations. , ; 7 
Wueruas it is expedient to vonsolidate and amend the law relating to, Trading 
. Companies and other associations ; Tt isshereby onacted as follows :— 


* 


: "PART 1. 


F i J PRELIMINARY. , 


Short title, commence- {a <1). This Act may be called the Indian Companies Act, 
ment and extent, 7913. ° 


e y 


e ` 
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(2) “Tt shall come into force on the first day of April 1914; and R ° 
e (8) -< It extends to the whole of British India including British Baluchistan and 
the Santhal Parganas, 


2. In this Act, unless there is anything repugnant in the 


Definitions, subject or context,— 


(Z) “articles” means the articles of association of a company as originally framed 
or as altered by special resolution, including, so far as they apply to, the company, the 
regulations contained (as the case may be) in Table B in the Schedule annexed to Act N 0. 
XIX of 1857 or in Table A in the First Schedule annexed to the Indian Companies Act, 
1882, or in Fable A in the First Schedule annexed to this Act: - 

(2) “company” means a company formed and registered under this Act or an 
existing company : i 

(3) “the Court” means the Court having jurisdiction under this Act : 

(4) “debenture ” includes debenture stock : ` 


(5) “director ” includes any person occupying the position of a director by what- 
ever name called: 


(6) “District Court” means the principal Civil Court of original jurisdiction in 
a district, but does not include a High Court in the exercise of its ordinary original civil 
jurisdiction : : ° 

(7) “existing company” means a company formed and registered under the 
Indian Companies Act, 1866, or under any Act or Acts repealed thereby, or under the 
Indian Companies Act, 1882 : . 

(8) “Insurance company” means a company that carries on the business of 
insurance either solely or in common with any other business or businesses : 

(9) “ manager ” includes any person occupying the position of a managor by 
whatever name called and whether under a contract of service or not: wm « 


(10) “memorandum” means the memorandum of association of a company as 
originally framed or as altered in prsuance or the purovisions of this Act: 
(11) “officer” includes any director, manager or secretary but, save in sections 
235, 236, and 237, does not include an auditor. f 
: (12) “prescribed ” means, as respects the provisions of this Act relating to the 
winding up of companies, prescribed by rules made by the High Court, and as respects 
the other provisions of this Act, prescribed by the Governor General in Council ; 
(18) “private company ” means a company which ‘ 
/ (i) by its articles— ‘ 
(a) restricts the right to transfer its shares ; and f 
(b) limits the number of its members ( exclusive of persons who are in the 
_employ of the company ) to fifty ; and A Hus 
(c) prohibits any invitationeto the public to subscribe for any shares or’ deben- 
tures of the company : and | . 


~ 


. 


A e > 
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. (ii) continues to observe such restrictions, limitations and prohibitions: 

Provided that where two or more persons hold one or more shares in a cotapany 
jointly they shall, for-the purposes of this definition, be considered as a single member ‘ 

(14): “prospectus” means any ,prospectus, notice, circular, advertisement or- 
other invitation, offering to the public for subscription g or purchase any shares or deben- 
7 tures of a company : 

( 15 ) - “the registrar” means a registrar or assistagt registrar erent under 
this, Act the duty of registration of companies: and 

(16) “share” means share in the share capital of the company, and includes 
stock exoept when a distinction between stock and shares is expressed or implied. 

-3. (1) The Court having jurisdiction under this Act shall be the High Court 

Jurisdiction of the having jurisdiction in the place at which the registered office of 

Courts. the company is situate : i 

Provided that the Local Government may, by notification in the local official 
Gazette and subject to such restrictions and conditions as it thinks fit, empower any 
District Court to exercise all or any of the jurisdiction by this Act conferred upon the 
Court, and in that case such District Court shall, as regards the jurisdiction so conferred, 
be the Court in respect of all companies having their registered offices in the district. 

(2) For the purposes of jurisdiction to wind up companies, the expression 
‘ registered office’ means the place which has longest been the registered office of the 
company during the six months immediately preceding the presentation of the petition 


for winding up. 
(8 y Nothing in this section shall invalidate a r procoodioy by reason of its being, 


tèken in a wrong Court. 





i a PART IL. 
CONSTITUTION AND INCORPORATION, 


Prohibition of part- 4 
nerships exceeding cer- i 
- tain number, of more than: ten persons shall be formed for the purpose of 


carrying on the business of banking unless it is registered as a company under this Act, or 
is formed:in pursuance of an Act of Parliament or some -other Act of tha Governor 
General in Council, or of Royal Chartér or Lettérs Patent. . 

(2) No company, association or partnership consisting of more than twenty 


(1) No company, association or partnership consisting 


‘persons shall be formed for the purpose of carrying on any other business that has for 


ibs object the acquisition ‘of gain by the company, association or partnership, or by the 


_ individual members thereof, unless it is registered as a company under this Act, or is 


formed in pursuance of an Act of Parliameft or some other Act of the Governor General 
in Council or of Royal"Charter or Leéters Patent. 7 i 
Memorandum of Av8ociation. 
(5) Any seven or more persons (or, where the company to be donned will be a 


“as ` 
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Mode of forming in- Private company, any two or more persons) associated for any 
corporated company. lawful purpose may, by subscribing their names to memoran- 
dum of association and otherwise complying with the requirements of this Act in respect 
of registration, form aw incorporated company, with or without limited liability (that is 
to say ), either— 

(i) a company having the liability of its members limited by the memorandum 
to the amount, if any, unpaid on the shares respectively held by them (in this Act torm- 
ed a company limited by shares) ; or ° 

(it) a company having the liability of its members limited by the memorandum 
to such amount as the members may respectively thereby undertake to contribute to the 
assets of the tompany in the event of its being wound up (in this Act termed a company 
limited by guarantee ) ; or 

(tii) a company not having any limit on the liability of its members (in this 
Act termed an unlimited company). 

6. In the case of a company limited by shares— 


Memorandum of com- 
pany limited by shares, - 


(1) the memorandum shall state— 
(i) the name of the company, with “ Limited ” as the last word in its name ; 
(ii) the province in which the registered office of the company is to be situate ; 
(iii) the objects of the company ; 

è (iww) that the liability of the members is limited ; 
(x) the amount of share capital with which the company proposts to be registered, 


and the division thereof into shares of a fixed amount : 

(2) no subscriber of the memorandum shall take less than one share: 

(3) each subscriber shall write opposite to his name the number of shaves he 
takes. : ei 

Memorandum of com- 7. In the case of a company limited by guarantee— 

pany limited by guaran- ae «+ 
tee. 

(1) the memorandum shall state— - . 

(i) the name of the company, with “ Limited” as the last word in its name ; 

(ii) the province in which the registered office of the company is to be situate ; 

(vit) the objects of the company ; 

(e) that the liability of the members is limited ; é 

(v) that each member undertakes to contribute to the assets of the company in the 
event of its being wound up while he is a member, or within one year afterwards, for pay- 
ment of the debts and liabilities of the company contracted before he ceases to be a 
member, and of the cosis, charges and expenses of winding up, and for adjustment of 
the rights of the contributories among themselves, such amount as may be required, not 
exceeding a specified amount : . 
(2) ifthe company has a share capital— e 
aT B 
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eee y parrea 


KOJ the memorandum shall also state the amount of share capital with which the 
- company ‘proposes to be registered and the division thereof into shares of a fixed amount 

(id) no subseriber of the memorandum shall take less than one share; œ 

(iii) each subscriber shall write opposite to his name the number of shares he takes. 
8, In the case of an unlimited company— _ 


Memorandum of un- 
limited company. 


-(1) the memorandum shall state— 

(iJ the name of the company ; ; 

(ii) the province in which the registered office of the company is to be situate ; 
(iii) the objccts of the company ; 

(2) “if the company has a share capital— To 
(i) no subscriber of the memorandum shall take less than one share 3 ; 
(ii) each subscriber shall write opposite to his name the number of shares he takes, 


Signature of memo- 9. ‘The memorandum shall be signed by each subscriber in 
randum, the presence of atleast one witness who shall attest the signa- 
ture. ° . 
Restriction on altera- ` 40. A company shall not alter the conditions contained in 
tion of memorandum. its memorandum except in the cases and in the mode and to the 


extent for which express provision is made in this Act. 
11. (2) A company shall not be registered by a name identical with that by which 

Name of company and ® company in existence is already registered, or so nearly resem- 
; change of name. ` bling that name-as to be calculated to deceive, except where the ° 
“company in existence is in the course of being dissolved and signifies its consent in such 
manner as the registrar requires. : 

(2) Ifa company, through inadvertence-or ‘otherwise, is, without such consent 
as wforosaid, registered by a namo identical with that by which a company in existence 
is previously registered, or so nearly resembling it as to be calculated to deceive, the 
first-mentioneg company may, with the sanction of the registrar, change its name. 

(3) A company shall not be registered by a name which contains any of the follow- 
ing words, namely :—*“Crown”, “Emperor”, “Empire”, “ Empress”, “Imperial”, “King”, 
“Queen”, “ Royal”, or words expressing or implying the sanction, approval or patronage of 
the Crown or the Government of India ov a Local Government, except where the Governor 
General in Council signifies his consent to the use of sich words as part of ihe name 
of the Company by ordef in writing under the hand of one of the Secretaties to the 
Government of India: 

Provided that nothing in this: sub-section shall apply to companies registered 
before the commencement of this Act, 

. | {4) Any company may, by spocial resolution and abai to the approval of the 

Local Government signified i in writing, under the hand of one of the Sevretaries-to such 

_Government, change its name. 7 


(6) Where a company changes its name, dhe registrar shall enter the new name 


\ 


; ; 
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on the register in place of the former name, and shall issue a certificate of incorporation 
altered, to meet the circumstances of the case. On the issue of such a cortificate, the change 
of ‘name shall be complete. 


e 
(6) The change of name shall not affect any rights or obligations of the company, 
or render defective any legal proceedings by or against the company ; and any legal pra- 
. . bs hd KI . 
ceedings that might have been continued ór commenced against it by iis farmor name 
may be continued or commenced against it by its new name. i j 


Alteration of memo- 12. (1) Subject to the provisions of this Act, a company may, 
randum, by special resolution, alter the provisions of its momorandum ga 
as to change the place of the registered office from one province to another, or with 


respect to the objects of the company, so far as may be required to enable it— 


(a) to carry on its business more economically or more efficiently ; ar 

(b) to attain its main purpose by new or improved means; or 

(c) to enlarge or. change the local area of its operations ; or 

- (@) to carry on some business which under existing cireumstances may con- 
veniently or advantageously be combined with the business of the company ; or 

(e) to restrict or abandon any of the objects specified in the memorandum. 

(2) The alteration shall not take effect until and except in so faras it is confirm- 
ed by the Court on petition. Í . 

(3) Before confirming the alteration, the Court must be satisfied— 

(a) that sufficient notice has been given to every holder of debentures of the 
company, and to any persons or class of persuns whose interests will, in the opinion of the 
Court, be affected by the alteration ; and 

(b) that; with respect to every creditor who in the opinion of the Court is 
entitled to object, and who signifies his objection in manner directed by the Court, either 
his consent to the alteration has been obtained or his debt or claim has Ween ‘discharged 
or has determined, or has been secured to the satisfaction of the Court ; 


e 
Provided that the Court may, in the case of any person or class, for special reasons, 
dispense with the notice required by this section. 


The Court may make an order confirming the alteration either wholly or in 
‘ y 8 y 
Power of Court when Part, and on such terms and conditions s it thinks fit, and may 
confirming alteration, make such order as to costs as it thinks proper. 
14. The Court shall, in exercising its discretion under sections 12 and 13, have 
Exercise of discretion regard to the rights and interests of the members of the company 
by Comt, or of any class of them, as well as to the rights and interest of 
the creditors, and may, if it thinks fit, adjourn, the proceedings in order that an arrange- 
ment may be made to the satisfaction of the’ Court for the purchase of the interests of 
dissentient members; and may give syah directions and make such orders as it may 


think expedient for facilitating or carrying into effect any such arrangement: e 
’ 
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Provided that no part of the capitel of the company may Le oxpended in any such 
purchase, 
45. (1) A certified copy of the order confirming tho ‘alteration, together with 


Prosedure on'cónfieni: a printed copy of the memorandum as alteted, shall, within three 


ation of the alteration. months from the date of the order, be- filed by the company with 


the registrar, and he shall register the same, and shall‘tertify the registration under his 
hand, andsthe certificate:shall be conclusive evidence that all . the requirements of this 
Act with respect to the alteration and the confirmation théreof have been complied with, 
and thenceforth the memorandum so altered shall be the memorandum of the company. 
(2 ) Where the alteration involves a transfer of the. registered office from one 
province to another, a certified copy of the order confirming such change shall be filed by 
the company with the registrar in each of such provinces, and each of such registrars 
shall register the same, and shall certify under his hand the registration thereof, and the ` 
registrar for the province from which such office is transferred shall send to the registrar 
for the other province all documents relating to the company. registered. or ne in ‘his - 
office. a? 
(3) The Court may by order at any-time extend the time ii tho filing of. 
documents with the registrar under this section for such period as the Court thinks 
proper. ` i 
°16. . No such alteration shall have any operation until registration thereof has 


Effect of failure to been duly effected in accordance with the provisions of section 
register within +¢hree 


‘ months, , 15, and if such registration is not effected within three months 
next after the date of the order of the Court confifming the alteration, or within such 
further timé as may be allowed by the Court in accordance with the provisions of section 
15, such alteration and order and all proceedings connected therewith shall, at the expi- 
ration of such period of three months or "such further time, as the case may be] became 
absolutely. nuaand void : 

Provided that the Court may, on sufficient cause shown, revive the or der on 
applioftion made within a further period of one month. 


Articles of Association. 


17. (7) There may, in the case of a company limited by shares, and there 
Registration PANA shall, in the case of a company limited by guarantee on unlimited, 
be registered with the memorandum, articles of association signed 
by the subscribers to the memorandum and prescribing regulations for the company. 

. (2) Articles of association may adopt all or any of the regulations contained in 
Table A in the First Schedule. l 
l (8) In the case of an unlimited company ora company limited by guarantee, 
the artioles, if the company has a share capital, shall state the amount of share capital 
with which the company proposes to be registered. l 
(4) In the case of an ale company Or a company limited by guarantee, if 


j i 4 
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the company has not a share capital, the articles shall state the number of members with 
which the company pruposes to be registered, for the purpose of enabling the yegistrar to 
determine the fees payable on registration. l 


18. In the cage of a company limited by shares and registered after the commence- 
ment of this Act, if articles are not registered, or, if articles are 
registered,ein so far as the articles do not exclude or modify the 
regulations in Table A in the First Schedule, those regulations shall, so far ag applicable, 
be the regulations of the company in the same manner and to the same extentas if they 
were contained in duly registere articles. 


Form and signature ti $ — 7 
Bat twa 19. Articles shall 


(a)  bé printed ; 
(b) be divided into paragraphs numbored consecutively ; and 


Application of Table A. 


(c) besigned by each subscriber of the memorandum of association in the 
presence of at least one witness who must attest the signature. 


20. (1) Subject to the provisions of this Act and to the conditions contained 
„Alteration of articles “MUA memorandum, a company may by special resolution alter or 
by special resolution. - add to its articles ; and any alteration or addition so made shall 


be as valid as if originally contained in the articles, and be subject in like manner to 
alteration by special resolution. 


(2) The power of altering articles under this section shall, in thecase of any 
.... company formed and registered under Act No. XIX of 1857 and Act No. VII of 1860 
or either of them, extend to altering any provisions in Table B annexed to Act XIX of 
1857, and shall also, in the case of an unlimited company formed and registered under the 
said Acts or either of them, extend to altering any regulations relating to the amount 
of capital or its distribution into shares, notwithstanding that those regulations are 
contained in the memorandum. ae 
i General Provisions. 
21. (1) The memorandum and articles shall, wher registered, bind the © 
Fifect of memorandum Company and the members thereof to the same extent as if: they 
and articles, , respectively had been signed by each member and contained a 
covenant on the part of each nfember, his heirs, and legal representatives, to observe 
all the provisions of the memorandum and of the articles, Subject to the provisions of 
this Act, - ` H 
(2) All money payable by any member to the company under the memorandum 
or articles shall be a debt due from him to the company. : 


22. The memorandum and the articles (if any ) shall be filed with the registrar 
Recistration of memo- for the province intwhich the registered office of the company is 


randum and articles, stated by the memorandym to be situate, and he shall retain and 
' register them, i ee 
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p) 3. (1) On the registration of the memorandum of a company, the registrar 
shall certify under his hand that the company is incor porated, and 


Poore fegistestion: in the case of a limited company that the company is limited. 


(2) From the date of incorporation mentioned in the certificate of incorporation, 
the subscribers of the memorandum, together with such other persons as may from time to 
time become members of the company, shall be a boly *corporate by the name contained 
in the memorandum, capable forthwith of exercising all the functions of an incorporated 
company, and having perpetual succession and a common se&l, but with such liability on 
the part of the members to contribute to the assets of the’ company in the event of its 
being wound up as is mentioned in this Act. . 

24. (1) A certificate of incorporation given by the registrar in respect of 

Conclusiveness of cer- 22Y association shall be conclusive evidence that all the require- 
tificate of incorporation. , ments of this Act in respect of registration andof matters 


precedent and incidental thereto have been complied with, and that the association isa 
company authorised to be registered and duly registered under this Act. 

(2) A'declaration by an advocate, attorney or pleader entitled to appear before 
a High Court who is engaged in the formation of a company, or by a person named in 
the articles as a director, manager or secretary of the company, of compliance with all-or 
any of the said requirements shall be filed with the registrar, and the registrar may accept 
such a declaration as sufficient evidence of compliance. 

25. (1) Every company shall send to every member, at his request, and on 

Copies of memorandum ` payment of one rupee or such lesssum as the company may 

and articles to be given : ¥ : : 
“to members: prescribe, a copy of the memérandum and of the articles (if any). 


(2) Ifa company makes default in complying with the requirements of this 
` section, it shall be liable for each offence to a fine not exceeding ten rupees. 


Associations not for profit. 


26, (1) “Where it is proved to the satisfaction of the Local Government that an 


- Power „to dispense association capable of being formed as a limited company has 
with “ Limited ” in na- 
me of charitable and ; ! i i 
other companies. science, charity, or any other useful object, and applies or intends 
to apply its profits ( if any ) or other income in promoting,its objects, and to prohibit the 
payment of any dividend tovits mombers, the Local Government may, by license under 
` ethe hand of one of its Secretaries, direct that the association be registered as a com- 


pany with limited liability, without the addition of the word “ Limited ” to its name, 


been or is about to be formed for promoting commerce, art, 


and the association may be registered accordingly. 


- (2) A license by the Local Government under this section may be granted on 
such conditions and subject to such regulations as the Local Government thinks fit, and 
those conditions and regulations shall be binding on the association, and shall, if the 
Local Government so directs, ke inserted? in the memorandum and articles, or jn one af 


~ 


those documents, 
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(3) The association shall on registration enjoy all tho privileges of limited 
companies, and be subject to all their obligations, excopt those of using the yord “ Limi- 
ted” «as any part of its name, and of publishing its name, and of filing lists of membors 
and directors and managers with the rogistrar. 

(4) A license under this section may at any | time be rovoked by the Local 
Government, and upon revocation the registrar shall enter the word “Limited” at the 
end of the name of the association upon the register, and tho association shall couse to 
enjoy the exemptions and privileges granted by this section : z, 

Provided that, before a license is so- revoked, the Local Government shall give to 
the association notice in writing of its intention, and shall afford the association an 
opportunity of submitting a representation in opposition to the revocation. 

Companies limited by Guarantee. 


27. (1) In the case of a company limited by guarantee and not having a share 
Provision as to com- capital registered after the commencement of this Act, every 
tes Meee Oe: provision in the memorandum or articles or in any resolution 


of the company purporting to give any person a right to participate in the divisible profits 
of the company otherwise than as a member shall be void. 

(2) For the purpose of the provisions of this Act relating ‘to the memoran- 
dum of a company limited by guarantee and of this section, every provision in the 
memorandum or articles, or in any resolution, of any company limited by guarantee 
and registered after the commencement of this Act, purporting to divide the undertaking 
of the company into shares or interests, shall be treated as a provision for a share capital, 
notwithstanding that the nominal amount or number of the shares or interests is not 
specified thereby. 


PART III, 
SHARE CAPITAL, REGISTRATION or UNLIMITED COMPANY AS 
LIMITED AND UNLIMITED LIABILITY or DIRECTORS. » 
‘ Distribution of Share Capital 


28. _ (2) The shares or other interest of any member in a 
. company shall be moveable property, transferable in manner 
provided by the articles of the company. : 
(2) Each share in a company having a share capital shall be distinguished by its 
appropriate number. 


Certificate of shares 
or stock. 


Naturo of shares, 


29. A certificate, under the commoneseal of the company, 
specifying any shares or stock held by any member, shall be 
primå facie evidence of the title of the mentber to the shares or stock therein specified. 


Definition of “ mem- 30. (Z) The subsoribars of the memorandum of a company 
ber,” 


shall be deemed to have agreed to become mombors vf the com- 
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pany, and on its registration shall be entered as members in its register ‘of members. 
. (2) * Every other person who agrees to become a member of a company, ‘and 
whose name is entered in its register of members shall be a member of the company. 

34. (1) Every company shall keep in sone or more books’ a 


Registor of fonhe register of its members, and enter therein the following parti- 


ouilars : - 

“lie the names addresses, and the occupations, if any, of the members, and, in 
the case of a company having a share capital, a statemént of the shares held by each 
member, distinguishing each share by its nunber, and of the amount paid or agreed to 
be considered as paid on the shares of each member ; 

(ii) the date at which each person was entered in the register as a member ; 

- (iit) the date at which any person ceased to be a member. 

(2) Ifa company makes default in complying with the requirements of this seo- 
` tion, it shall be liable to a fine not exceeding fifty rupees for every day during which the 
- default continues ; and every officer of the company who knowingly and wilfully authori- 

sos or permits the default shall be liable to the like penalty. 


32. (4) Every company having a share capital shall once at least in every year 

Annual list of mem- make a list of all persons who on the day of the first or only 

bers and summary. ordinary general meeting in the year, are members of the com- 

ey and of all persons who have ceased to be members since the date of the last ‘return 
or (in the cage of the first return ) of the incorporation of the company. 


(2) The list shall state the names, addresses, and occupations of all the past and 
present members therein mentioned, and the nuinber of shares held by each of the 
existing, members at the date of the return, specifying shares transferred since the date 
of the last return or (in the case of the first Yeturn ) of the incorporation of the company 
by persons who are still members and-persons who have ceased to be members respectively 
and the dates of registr ation of the transfers, and shall contain a summary ` distinguishing 
ba between shares issued for cash and shares issued as fully or partly paid up orere than 


=. 


S tn cash? and specifying the following particulars :— ~ 
(a) the amount of thi\ share capital of the company, and the number of the shares 
into which it is divided ; \ 
` (b) the number of shares taken from’ the commencement of the company up to 
the date of the return ; x , 
(c) the amount called up on each share ; 
(d) the total amount of calls received ; 
(e) the total ¢ amount of calls unpaid ; 


a ` 


X 


- (f) the total amount of the sums (if any ) paid by way of commission in respect< 
' of any shares of debentures, or allowed by way, of discount i in respecl of any debentures, 
since the date of the last return ; i 


(g) tho total number of shares forfeited jte -= 
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(h) the total amount of shares or stock for which share-warrants are outstand- 

ing at the date of the return; ° 
° (i) the total amount of share-warrants issued and surrendered respectively since 
the date of the last return ; F 

(k) the number of shares or amount of stock comprised in each share warrant ; 

(2) the names and addresses of the persons who at the date of the return are tlic 
directors of the company and of the persons (if any) who at the said date are the mana- 
gers of the company jand , ~ : 5 

(m) the total amount of debt due from the company in respect of all mortgages 
and charges which are required to be registered with the registrar under this Act. 

(3) The above list and summary shall be contained in, a separate part of the 
register of members, and shall be completed within seven days after the day of the first 
or only ordinary general meeting in the year, and the company shall forthwith file 
with the registrar a copy signed by a director or by the manager or the secretary of the 
company, together with a certificate from such director, manager or secratary that the 
list and summary state the facts as they stood on the day aforesaid. 

(4) Ifa company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues, and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty. Leg 
‘ - 33. No notice of any trust, expressed, implied or construs- 

Trusts not to be en- sive shall‘be entered on the register, or be teceivable by the 
tered on register. ’ o > y 
- —  - registrar. e 

34. On the application of the transferor of any share or interest in a company 
eer the company shall enter in its register of members the name 
Registration of trans- ; : 
fer ab request of trans- of the transferee in the same manner and subject to the same 
: toe conditions as if the application for the entry agere made by the 
transferee. 


36. A transfer of the share or other interest of a deceased member of a‘company 

made by his legal representative shall, although the legal repre- 

Transfer by legal a. : ; : 
“vepresentative, sentatiye is not himself a member be as valid as if he had been 
. : a member atthe time of the exeqution of the instrument of 

transfer. -` i : z 
36. (1) The register of members, commencing from the date of the registration 

of the company, shall be kept at the registered office of the 

Pol site register company, and, except when closed under the provisions of this 
C Aot, shall during business hours (subject to such reasonable 
restrictions, as the company in general’ meeting may impose, so that not less than 
two hours in each day be allowed for inspection ) be open to the inspection of any 


ag S 
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member gratis, and to the inspection of any other person on payment of one rupee, or 
such less sum as the company may prescribe, for each inspection. a 

-(2)° Any member or other person may require a copy of the register, or ef any 
part thereof, or of the list and summary required by this Act, or ony part thereof, on 
payment of six annas for every hundred words or fractional part thereof required to be 
copied. 

(3) If any inspection or copy required under this section is refused, the company 
shall be liable for each refusal to a fine not exceeding twenty rupees and to a further 
fine not exceeding twenty rupees for every day during which the refusal continues, and 
every officer of the company who knowingly authorises or permits the refusal shall. be 
liable to the like penalty, and the Court may by order compel an immediate inspection 
of the register. ` Š 
37. A company may, on giving notice by advertisement in some newspaper 


i circulating in the district in which the registered office of the 
Power to close re 


gister. company is situate, close the register of members for any time or 


times not exceeding in the whole thirty days in each year. 
eee E OT 

(a) the name of any person is fraudulently or without sufficient cause entered 
in or omitted from the register of members of a company ; or 

“ "+ @) ‘default is made or unnecessary delay takes place in entering on the register 
the fact of any person having ceased to be a member, e 

the person aggrieved, or any member of the company, or the company, may apply 
to the Court for rectification of the register, 

(2): The Court may either refuse the application, or may order rectification of 
‘the register and payment by the company of any damages sustained by any party aggri- 
eved, and may make such order as to costs as it in its discretion thinks fit. 

(8) Omany application under this section the Court may decide any question 
relating to the title of any person who is a party to the application to have his name 
ontered fh or omitted from: the register, whether the question arises between members or 
ulleged members, or between membors or alleged members on the one hand and the 
company on the other hand; and generally may decide’ any question necessary or ex- 
pedient to be decided for rectification of the register : i . 

Provided that the Court may direct an issùe to be tried in which any question of 
lav may be raised ; and an appeal from the decision on ‘such an issue shall lie in the 
manner dirested by the Court of Civil Procedure, 1908, on the grounds mentioned in 
section 100 of that Cade. i 


39.: In the case of a company required by this Act to file a list of its members 

~- Notice to registrar of with the registrar, the Court, when making an order for rectifi- 

rectification of register.. cation of the register, shall, by its order, direct notice of the rectifi- 
tation to be filed with the registrar, k i 


-Aér‘VII oF 1913.] ACTS OF THE SUPREME LEGISLATIVE COUNCIL, 59 


40. ‘The register of membors shall be prima facie evidence 

ae pter to be evit. of any matters by this Act directed or authorised tobe inserted 
therein, 

Power tor osinnany te 4f. (1) A company having a share ospiti miy if a0 

keep branch register in authorised by its articles, cause to be kept in the United Kingdom 

ihe ater ‘Kingdom, a branch régister of members (in this Act called a British register), 


' (2) The company shall, within one month from the date of the opening of any 
British register, file with the registrar notice of the situation of the office where such 
register is ‘kept and, in the event of any change in the situation of such office or of ita 
discontinuange, shall within one month from the date of such change or discontinuance, 
as the case may be, file notice of such change or discontinuance. 


(8) Ifa company makes defaultin complying with the requirements of this 
section, it shall be liable to a-fine not exceeding fifty rupees for every day during which 
the default continues. : 
42. (1) A British register shall be deemed to be part of the 


Pegalations as: 40 company’s register of members (in this section called the prin- 


British register, 
-cipal register). 

(2) Tt shall be kept in the same menner in which the principal register is by 
this Act required to be kept, except thet the advertisement before closing the register” 
shall be inserted in some newspaper circulating i in the locality wherein the British 
register is kept. i 

(8) The company shall transinit to its registered office in India a copy of every 
entry in its, British register as soon as may be after the entry is made; and shall cause 
to be kept. at such office, duly entered up from time to timé, a duplicate of its British 
register, and the duplicate shall, for all the purposes of this Act, he cogaed to be part 
of the principal register. a 

(4). Subject to the provisions of this section with respect to the duplicate regis- 
ter, the shares registered in a British register shall be distingui$hed from the shares 
registered i in- the principal register, and no transaction with respect to any shares registered 
ina British register shall, during the continuance of that registration, he registered in 
any other’? ‘register. ° f : . i 

3 ( ) The company may discontinue to keap any British, register, and thereupon 
all entries, in that register shall be transferred. to the principal register. 

(6) _ Subject to the. provisions of this Act, any company may, by its articles, 
make such regulations as it may think fit respecting the keeping of a British register.+ 

a 43. A company limited by shares, if so authorised by its 
Pera ie iia articles, may, with: respect to. any fully paid-up shares, or to 
isi ee stock, issue under ity comyoun,seal a warrant stating that the 


bus 


faner of the warrant is entitled to te shares or stock therein specified, and may pro- 
6 4 S 
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N 


vide. by coupons or otherwise; for the payment of the future dividends on the shares or 
stock ‘included i in the warrant, in this Act termed a share-warrant. wo 


M 44. A share-warrant shall entitle the bearer thereof to the 
eae ect of share-war- shares or stock therein specified, and the Shares or stock may be 
i transferred by delivery of the warrant. 


: 7 45. The bearer of a share-warrant shall, subject to, the, ar- 
Registration of name 7 : a 
of Bearer of share-war- ticles of the company, be entitled on surrendering it for cancel- 
rant. : : S - y . 

- lation to have his name entered as a member in the -register- of 
-members ; and the company shall be responsible for any loss incurred by any persón 
by reason of the company entering in its register the name of a bearer of a share-warrant 


in respect of the shares or stock therein specified without the warrant being surr endered 
„and cancelled. 


46. The bearer ofa share-warrant may, if the articles of the company so 

o provide, be deemed to be a member of the company within the 

ee of meaning of this Act, either to the full extent or for any purposes 

defined in the articles, except that he shall not be qualified in . 

respect of the shares or stock specified in the warrant for being a director or manager 
of the company, in cases where such a qualification is required by the articles. 


“wees ; . 47. (2) On the issue of a share-warrant, the company shall 
Entries in register ý A : 7 

when share-warrant strike out off its register of members the name. of the member 

o then entered therein as holding the shares or stock. specified + in 

‘the T as if he had ceased to be a member, eand shall enter in the register ‘the 


following particulars, namely :— 
(i) the fact of the issue of the war rant ; 
(ii) a statement of the shares ôr stock moddi in the warrant, distinguishing 


os 


' 


‘each share by its: number ; and 


te G, k roy 
(iii) “the date of the issue of the warrant. 


ety 
~ n 


°(2) Ifa company makes default in complying with the requir ements of this 
‘section, it shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues, and every officer of the company who knowingly and wilfully . 
` continues or permits the, default shall be liable to the dike penalty. 


° 48. Until, the warrant is surrendered, the above Particulars 
Surrender of share- shall be deemed to be the particulars required by this Act to be 


warrant. 
j entered in the register of members ; and, on the surrender, the 
date of the surrender shall be éntered as if it were the date at which ẹ person ceased to 


“be a member. 


Power of company to 49. A company, if so authorised by its articles, may do any ¥ 


arrange for different . R ing things, namely :— 
- -amounts cbeing:paid on On" or more ofthe following gs, y 


- shares. í °° 
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- (1) make arrangements on the issue of shares fora difference between the 
shareholders in the amounts and times of payment of calls on their shares ; e 
* (2) accept from'any member who assents thereto the whole ora part of the 
amount remaining unpaid on any shares held by him although no part of that amount 
has been called up ; 
(3) pay dividend in proportion to the amount paid up on each share where a 
larger amount is paid up on some shares than on others. 


50: (2) A com pany limited by shares, if so authorised by its 
listed by oe ee articles, may alter the conditions of its memorandum as follows, 
ter its share capital (that is to say), it may— 

(a) ‘Increase its share capital by the issue of new shares‘of such amount as it 
thinks expedient ; 

(b) consolidate and divide all or any of its share capital into shares of larger 
amount than its existing shares ; 

(c) convert all or any of its paid-up shares into stock and re-convert that stock 
into paid-up shares of any denomination.; 

(d) sub-divide its shares, or any of them, into shares of smaller amount than 
is fixed by the memorandum, so however, that in the sub-division the proportion between 
the amount paid and the amount, if any, unpaid on each reduced share shall be the same 
as it was in the case of the share from which the reduced share is derived ; Or ei 
; (e) cancel shares which, at the date of the passing of the resolution in that 

behalf, have not been taken or agreed to be taken by any person, and diminish the 
-amount of its share capital by the amount of the shares so cancelled. 


(2) The powers conferred by this section vih respect to sub-division of shares 
must be exercised by special resolution, 


(3) Where any alteration has been made under this section inthe memoran- 


` “dum of a company, every copy of tlie memorandum issued after the date“of the alteration 
shall be in accordance with the alteration. 


(4) Ifa company makes default in complying with the requirements of sub- 
section (3), it shall be liable to a fine not exceeding ten rupees for each copy in respect 
of which default is made ; ; and every officer of the company who knowingly and wilfully 
authorises or permits the default shali be liable to the like penglty. 


(5) A cancellation of shares in pursuancé of this section shall not be deemed 
to be a reduction of share capital within the meaning of this Act. 

Notice to registrar of 51. (2) Where a company having a share capital has canso- 
Sa emi lidated and divided its share capital into shares of larger amount 
shares into stock, etc, than its existing shares or converted any of its shares into stock, 
-or re-converted stock into shares, it shall within fifteen days of the consolidation and 
division, conversion or re-conversion, file notice with the registrar of the same, specifying 
the share consolidated and divided, or converted, or the stock re-converted, 
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-€@) Ifa company makes default in’ complying with the requirements of this 
gestion; it sħall be liable to a fine not exceeding fifty rupees for every day during which 
the' default continues, and ever y Officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty.” 

52. Where a company having a share capital has converted any of its shares 

into stock, and filed notice of the conversion with the registrar, 


Effect of conversion of 41) the provisions of this Act which are applicable to shares only 


shares into stock. 
shall cease as to so much of the Share capital as is converted 


into stock ; and the register of members of the company, and the list of members to be 
filed with the registrar, shall show the amount of stock held by each member instead of 
the amount of shares and the particulars relating to shares hereinbefore ‘required by 
this Act. 
53. (2) Where a company having a share capital, whether its shares have or 
Notes SP Giese have not been converted into stock, has increased its share 
shore capital or of capital beyond the registerel capital, and where a company not 
membere; having a share capital has increased the number of its mem- 
bers beyond the registered number, it shall file with the registrar, in the case of an 
increase of share capital, within fifteen days afier the passing, or in the case of a special 
resolution the confirmation, of the resolution authorising the increase, and in the case 
of “aif increase of members within fifteen days after the increase was resolved on or 
took place, notice of the increase of capital or members, and the registrar shall record 
the increase. ` 
(2) Ifa company makes s cefault in complying with the requirements of this 
section, it shall be liable toa fine not exceeding fifty rupees for every day during which 
the default continues, and every officer of the company who knowingly and wilfully au- 
thorises or permits the default shall be liable to the like penalty. ' 
ete 54. (1),A company limited by shares may, by special reso- 
Reorganization of i" í oe ` 
share capital lution confirmed by an order of the Court, modify the conditions 
° container! in its memorandum so as to reorganize its share capital 
whether by the consolidation of shares of different classes or by the division of its shares Í 
into shares of different classes : i 
Provided that no preference or special privilege attached to or belonging to any 
class of shares shall be ifterfered with except by resolution passed by w majority in 
number of shareholders of that class holding three-fourths of the share capital of that 
class and confirmed at a meeting of shareholders of that class in the same manner as a 
special resolution of the company is required to be confirmed, and every resolution so 
passed shall bind all shareholders of the class. 
(2) Where an order is made under this section, a certified copy thereof shall 
be filed with the registrar within twenty-one days after the making of the ‘order, or 
within such further time as the Court*may allow, and the resolution shall not-take offect 


until such a copy has been so filed, 
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Reduction of Share Capital ° 


55. (Z) No company limited by shares shall have power to 
buy its own shares unless the consequent reduction of capital is 
* offected and sanctioned in manner hereinafter provided. 


Rediletion of share 
capital. 


(2) Subject to confirmation by the Court, a company limited by shares, if so 
authorised by its articles, may by Special resolution reduce its share capital i in any way, 
and in particular (without prejudice to the generality of the foregoing power) may— 

(a) extinguish or reduce the liability on any of its shares, in respect of share 
capital not paid up ; or 

(b) either with or without extinguishing or reducing liability on any of its 
shares, cancel any paid-up share capital which is lost or unrepresented by available assets ; 
or 
l (o) ‘either with or without’ extinguishing or reducing liability on any of its 
shares, pay off any p2id-up share capital which is in excess of the wants of the company, 
and may, if and so far as is necessary, alter “its memorandum by reducing the amount 
of its’ share capital and of its share’ accordingly. 

(8) A special resolution under this section is in this Act called a resolution 
for reducing share capital, 


Ri 56. Where a company has passed and confirmed a resolwttoit re 
hpi fe care for reducing share capital, it may apply by petition to the Court 
° ~ > ""“"* for an order confirming the reduction. 

.57, On and from the confirmation by a company of a resolution for reducing 

Addition to name of share capital, or where the reduction does not involve either the 
company of “and re- diminution of any liability in respect of unpaid share capital or 
speeds” the payment to any shareholder of any paid-up share capital, 
then on and from the presentation of the petition for confirming the reduction, the eum- 
pany shall add to its name, until such date as the Court may fix, the words “ and reduced” 
BS the last words in its name, and those words shall, until that date, be deemed *to be 
part of the name of the company : 

Provided that, where the reduction doos not involve either the diminution of any 
liability in respect-of unpaid share capital or the payment to any shareholder of any 
paid-up share capital, the Court may, if it, thinks expedient, aipania altogether with 
‘the addition .of the words “and reduced.” . . : 


58. (1) Where the proposed reduction of- share’ capital involves either dimin- 
Objections by credit. ution of liability in respect of unpaid share capital, or the paf- 
tee of objecting ret ment to any share-holder of any paid-up share capital, and in 
ors. any other oase if the Court so directs, every creditor of the 
vompany- who-at the date fixed by the Court is entitled to any debé or olaim which, if 
that-date were -the commencement of thg winding up of the company, would be admissi- 


ble in proof against the company, shall be, entitled to object to the reduction, ° 
; ae : 
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2) The Court shall settle a list of creditors so entitled to object, and for that 
purpose shall ascertain, as far as possible without requiring an application from any ore 
ditor, the names of those oreditors and the nature and amount of their debts or claims, 
and may publish notices fixinga day or days within which creditors not entered on the 
list are to claim to be so entered or are to be excluded from the right of objecting to 


the reduction. 5 ° 
Power ~to dispense 59. Where a creditor entered on the list of creditors whose 
with consent of creditor 


on security being given debt or claim is not discharged or “determined does not consent 
for his debt, to the reduction, the Court may, if it thinks fit, dispense with 
the consent of that creditor, on the company securing payment of his debt,or claim by 
appropriating, as the Court may direct, the following amount (that is to say),— 

(i) ifthe company admits the full amount of his debt or claim, or, though not 
admitting it, is willing to provide for it, then the full amount of the debt or claim ; 

(ii) if the company does not admit or is not willing to provide for the full 
amount of the debt or claim, or if the amount is contingent or not ascertained, then an 
amount fixed by the Court after the like inquiry and adjudication as if the oa were 
being wound up by the Court. : 


2 60. The Court, if satisfied, with respect to every creditor of the company who 

a under this Act is entitled to object to the reduction, that either 
his consent to the reduction has been obtained or his debt or 
claim has been discharged or has determined.or has been secured, 
may make an order confirming the reduction gh such terms and conditions as it 
thinks fit. 


Order confirming re- 
duction, « 


Gi. (1) The registrar on procaction to him of an order of: the Court confirm- 

ing the reduction of the share capital of a company, and on the 
Fer ae filing with him of a certified copy of the order and ofa minute 
gion | - (approved by the Court) showing, with respect to the share 
‘capital of the company as altered by the order, the amount of the share capital, the 
number of shares into which it is ta be divided and the amount of each share, and: the 
„amount (if any ) at the date of the registration deemed to be paid up on each share, 
shall register the ordersand minute. ; 


(2) On the registration, and’ not before, the resolution for reducing share capi- 
„tal as confirmed by the order so registered shall take effect. 


a (8) Notice'of the registration shall be published in such manner as the Court 
may direct. 

(4) The registrar shall certify under his hand the registration of the order and 
minute, and his certificate shall be qonclusive evidence that all the requirements of this 
Act with respect to reduction of share capitale have been complied with, and that the 

- share capital vf the company is such as is stated in the minute, ue 


t “ 
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‘62. (Z) The minute when registered shall be deemed to be substituted for the 
: corresponding part of the memorandum of the company, and shall 
Mintite tof l vad i 
PE E part be valid and alterable as if it had been originally contained 
. _  * therein, and shall be embodiedin every copy of the memorandum 
‘issued after its registration. 

(2) Ifa company makes‘default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding ten rupees for each copy in respect of 
which default- is made, and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty. 


` 63. (Z) A member of the company, past or present, sitall not be liable in res- 
Liability of memkers pect of any share to any call or contribution exceeding in amount 
in respect of reduced the difference ( if any ) between the amount paid, or (as the case 
shares, : ; oye 
may be ) the reduced amount, if any, which is to be- deemed to 
have been paid, on the share and the amount of the share as fixed by the minute: 


Provided that, if any creditor, entitled in respect of any debt or claim to object 
to the reduction of share capital, is, by reason of his ignorance of the proceedings for 
reduction, or of their nature and effect with respect to his claim not entered on the list 
of creditors, and, after the reduction, the company is unable, within the meaning of the 
provisions of this Act with respect to winding up by the Court, to pay the amounterftti” 

* -debt or claim, then— 


ian ` (i) every person who’ was a member of the company at the date of the registration 
of the order for reduction and minute, shall be ‘liable to contribute for the payment of 
that debt, or: claim an amount not exceeding the amount which he would have been 
~ liable to contribute if the company had commenced to be wound up on the day before 
that registration ; and 
(it) if the company is wound up the Court, on the application of any such creditor 
and proof of his ignorance as aforesaid, may, if it thinks fit, settle accordingly a list of 
‘persons so liable to contribute, and make and enforce calls and orders on the contributo- 
` ries settled on the list as if they were ordinary contributories in a winding up. 


(2) Nothing in this section shall affect the rights of the contributories among 
themselves. ° 


64. If any officer of the company wilfully conceals the name of any creditor 
$ entitled to object to the reduction, or wilfully misrepresents the 
_ Penalty on conceal- ; P ; 
ment of name of oredi- nature or amount of the debt or claim of any creditor, or if any 
ore i officer of the company abets any such concealment or misrepre- 
sentation as aforesaid, every such officer shall be punishable with imprisonment which 
may extend to onè year, or with fine, ‘or with both. . 
a9 = 
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65. In any case of reduction: of’share ‘capital, thé Court may require the com- 

i pany to publish as the Court directs the reasons for reduction, or 

as ee arabe of reasons such other information in regard thereto as the Court may think 
7 expedient with’ a view to give proper information to the public, 
and, if the Court thinks fit, the causes which led to the reduction. ' 
6G. A company limited by guarantee and registered after the commencement of. 
Increase and?reduction this Act may, if it has a share capital and is so authorised by. its 
oi en ited by „articles, increase or reduce its share%apital in the same manner 
guarantee having a and subject tothe same conditions in and subject to which a 
shiite oapitiisi> - company limited by shares may increase or reduce its-share capital 
under the provisions of this Act. í j ' 

: Registration of Unlimited Company as Limited. 

67. ' (1) Subject to the provisions of this section, any company registered’ as 
Registra fin ah salt unlimited may register under this Act as limited, or any company 
lumted company as already registered as a limited company` may re-register under 
imito this Act, but the registration of: an unlimited company as .& 
limited company shall not affeot any debts, liabilities, obligations or contracts incurred or: 
entered into by, to, with or on behalf of, the company before the registration, and “those 
debits, liabilities, obligations and contracts may be enforced in manner provided by Part 
VTtreshis Act in the case of a company registered in pursuance of that Part. 

(2) ‘On registration in pursuance of this section, the registrar shall close the 
former registration of the company, and may dispense with the delivery to him of copies 
of any documents with copies of which he was furntshed on the occasion of the origi- 


nal registration of the company ; but, save as aforesaid, the registration shall take-place . 


In the same manner and shell have effect as if it were the first registration of the com-- 
pany under this Act. i ; 

Power of limited com- . -68. An unlimited vompany having a share capital may, by 
pany to provide for re- itg resolution for registration asa limited company in pursuance 


serve share capital on 
registratien, “of this Act, do either or both of the following things, namely :— 


(a) increase the nominal amount of its share capital by increasing the nominal . 


amount of each of its shares, but subject to the sondition that no part of the amount by 
which its capital is so inereased shall be capable of being called up except in the event 
_ tnd for the purposes of the*company being wound up ; eo 
(b) provide that a specified portion of its uncalled share capital shall- not be 
vapable of being-called up except in the event and for the purposes of the company 
being wound up. l l g an ait 
‘ Reserve Liability of Limited Company. . 
69. A limited company may by spévial resolution determine that any portion of. 
i its share capital which has not been already called up shall not bo 
li ape teasrael of capable of being called up, except in the event and for the 
. purposes of the company being wound up, and thereupon that 


la 


~ 
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Meetings and Proceedings. 


76. (Z) A general meeting of every company shall be held once at the least in 
Annual general meeting, every year,and not more than fifteen months after the holding 


of the last preceding general meeting, and, if not so held, the company and every officer 
of the company, who is knowingly a party to the default, shall be liable to a fine not 
exceeding five hundred rupees. ° . 

(2) When default has beèn made in holding a meeting of the fompany in 
accordance with the provisions of this section, the Court may, on the application of any 
member of the company, call or direct the calling of a general meeting of the company. 


77. (1) Every company limited by shares, and registered after the commence- 
` Statutory meeting of ment of this Act shall, within a period of six months from the 
a date at which the company is entitled to commence business, hold 

a general meeting of the members of the company which shall be called the statutory 
meeting. i 

(2) The directors shall, at least ten days before the day on whioh the meeting is 

-held, forward a report (in this Act called “ the statutory report”) to every member of 

.the company and to every other person entitled under this Act to receive it. 

(3) The statutory report shall be certified by not less than two directors of the 
company or, where there are less than two directors, by the sole director and shall st 

(a) the total number of shares allotted, distinguishing shares allotted as fully or 
partly paid up otherwise than in cash, and stating in the case of shares-partly paid up the 

extent to which they are so paid up, and in either case the consideration for which they 
have been‘ allotted ; i 

l ` (b) ‘tho-total amount of cash received by the company in respect of all the shares 
allotted distinguished as aforesaid ; Sas , 

(c) am abstract of the receipts of the company whether from its share capital or 
from debentures, and of the payments made thereout, up to a date within seven days of 
the date of the report, exhibiting under distinctive headings the receipts of the company 
from shares and debentures and other sources, the payments made thereout and particu- 

“lars ‘concerning the balance remaining in hand and an account or estimate of the 
preliminary expenses of the company ; f 

i (d) the names, addresses and descriptions of the diyectors auditors (if any ), 
` managers (if any ) and secretary of the company p 

(e) the particulars of any contract, the modification of which is to be submitted 
to the meeting for its approval, together with the particulars of the modification or 
‘proposed modification, : i : 


l 
(4) The statutory report shall, so far as it relates to the - shares allotted by the 
: company -and to the cash received in respect of such shares and to the receipts and 
payments ofthe company-on capital account, be certified as ‘correct by the “auditors 
(if any) of the company, See i ae = 
EN: 


t 
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(5) - The directors shall cause a copy of the statutory report, certified as by this- 


section required, to be fiiled with the registrar forthwith after the sending thereof to the 
members of the company. : y 

(6) Every director of the company who knowingly and wilfully authorises or 
permits a default in complying with the provisions of sub-section (2) or sub-section (5) 
shall be liable to a fine not exceeding twenty-rupees for every day during which the 
default continues. . ' 

(7) The directors shall cause a list showing the names, descriptions and addresses 
of the members of the company, and the number "of shares held by them respectively, 
to be produced at the commencement of the meeting, and to remain open and accessible 
to any member of the company during the continuance of the meeting. : 


(8) The members of the company present at the meeting shall be at liberty to` 


discuss any matters relating to the formation of the company, or arising out of the 
statutory report, whether previous notice has been given or not, but no resolution of 
which notice has not been given in accordance with the articles may be passed. ` 

(9) The meeting may adjourn from time to time, and at any adjourned meeting 
any resolution, of which notice has been given in accordance with the articles, either before 
or subsequently to the former meeting, may be passed, and adjourned meeting shall have 
the same powers as an original meeting. i 


~ (10) Tf a petition is presented to the Court in manner provided by Part V for 


winding up the company ori the ground of default in filing the statutory report or in 
holding the statutory meeting, the Court may, instead of directing that the* company be 
wound up, give directions for the statutory report to be filed or a ‘meeting to be held, 
or make such other order as may be just. š ~ 

(11) The provisions of this section as to the ‘forwarding and filing of the statu- 
tory report shall not apply in the case of a private company. 


78. (1) Notwithstanding enything in the articles, the directors of a company 
Calling of extraordi- which has a share capital shall, on the requisition of the holders 
nary general meeting e of not less than one-tenth of the issued sharé capital of the com- 
on requisition. pany upon which all calls or other sums then due have been: paid, 

forthwith proceed to call an extraordinary general meeting of the company. 

(2) The requisition must state the objects of the meeting, and must be signed by 

"the réquisitionist and deposited at the registered office of the company, and may consist 
of several documents in like form, each signed by one or more requisitionists. 

(3) If the directors do not proceed within twenty-one days from the date of the 
requisition being so deposited to cause a meeting to be called, the requisitionists, or a 
majority of them in value, may themselves call the meeting, but in either case any 
meeting so called shall be held within three months from the date of the deposit of the 
requisition. r . l ‘ 

(4) If at any such meeting a resolution requiring confirmation at anothér meet- 
ing is passed, the directors shall foythwith call a futther extraordinary general meeting 

e . 


~ 


14, 


: and 
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for the purpose of considering the resolution and, if thought fit, of confirming itas a 
special resolution and, if the directors do not call the meeting within seven days from 
the date of the passing of the first resolution, the requisitionists, or a majority of them in 
value, may themselves call the meeting. 

(5) Any meeting called under this section by the requisitionists shall be called 
in the same manner, as nearly as passible, as that in which meetings ave to be called by 
directors. ~ : : 

Provisions as to meet- 79. °In default of, and subject to, any regulations in the 
ings and votes. articles, — z 
~ (Ù) a meeting of a company may be called by fourteen days’ notice in writing, 
served on every member in manner in which notices are required to be served by Table 
A. in the First Schedule ; 

(ii) five menibers may call a meeting ; 

(iii) any person elected by the members present ata meeting may be chairman 
thereof ; and’ 


` -(iv) every member shall have one vote. 


80. A company which is a member of another company may, by resolution of 
Representation of com- the directors, authorise any of its officials or any other person to 
panies at meetings of : : : 
other companies of 2¢t as its representative at any meeting of that other company, 
which they are members, and the person so authorised shall be entitled to exercise thetime 
powers-on behalf of the company which he represents as if he were an individual 


shareholder of that other company. 


81. (Z) A resolution shall be an extraordinary resolution when it has been 
i passed by a majority of not less than three-fourths of such mem- 
and bers entitled to vote as are present in person or by proxy (where 

proxies are allowed) at a general meeting of which notice 


Extraordinary 
special resolution, 


specifying the intention to propose the resolution as an extraordinary resolution has been 
duly given. 7 
(2) A resolution shall be a special resolution when it has been— 
(a) passed in manner required for the passing of an extraordinary resolution ; 


(6). confirmed by a majority of such members entitled $o vote as are present in 
porson or by proxy (where proxies are allowed) ata subsequent general meeting, of 
whioh notice has been duly given, and held after an interval of not less than fourteen 
days, nor more than one month, from the date of the first meeting. . 


(8) Atany meeting at which an extraordinary resolution is submitted to be 
passed or a special resolution is submitted to be passed or confirmed, a declaration of the 
chairman on a show of hands that the resolution is carried shall, unless a poll is demand- 
ed, ‘be conclusive evidence of the fact without’ proof of the number or proportion of the 
votes recorded in favour of or against the resolution. i 
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(4) At arly meeting at which an extraordinary résolution is submitted to be pass- - l 
ed or a special resolution is submitted to be passed or confirmed, a poll may be demanded 
by three persons for the time being entitled according to the articles to vote, unless the 
articles of the company require a demand by such number of such , persons, not in any 
case exceeding five, as may be specified in the articles. 


(5) Ina case where, if a poll is demanded, it may in accordance with the articles 
be taken in such manner as the chairman may direct ; it may, if the chairman so directs, 
be taken at the meeting at which it is demanded. 7 

(6) When a poll is demanded in accordance with this section, in computing the 
majority on the poll, reference shall be had to the number of votes to which each member 
is entitled by the articles of the company. ae 

(7) For the purposes of this section notice of a meeting shall be deemed to be 
duly given and the meeting to be duly held when, the noticeis given and the meeting 
held in manner provided by the articles. +. 


82. (1) A copy of every special and extraordinary resolution shall, within 
Registration and copies fifteen days from the confirmation of the special resolution or 
of special and extraor- from the passing of the extraordinary resolution, as the case may 
dinary resoletiong, be, be printed or typewritten and filed with the vogistrar who 
shall record the same. - : : 

2) Whore articles have been registered, a copy of every special resolution for 
the time being in force shall be embodied in or annexed to every copy of the articles 
issued after the date of the resolution. : 

(8) Where articles have not been registered, a copy of every special resolution 
shall be forwarded in print to any member at his request, on payment of one rupee or 
such less sum as the company may direct. i i -> 

(4) Ifacompany makes default in-so filing with the règistrar a copy of a 
special or extraordinary resolution, it shall be liable to a fine not exceeding twenty rupees 
for’every day during which the default continues. 

45) Ifa company makes default in embodying in or annexing to a copy of its 
articles or in forwarding in print to a member when required by this section a copy of a 
special resolution, it shall be liable to a fine not exceeding ten rupees for each copy in 
respect of which default is made. ees s 


(6) Every officer ‘ofa company, who knowingly and wilfully authorises or permits 
any default by the company in complying with the requirements of this section shall be 
liable tothe like penalty as is imposed by this section on the company for that 
default. , : 

Sia E S 83. (2) Every company shall oare minutes of all proceedings 
of meetings and direc- of general meetings and of its directors to be entered in books 
tors, -kept for that purpose. ` 


(2) Any such minute, if purporting to be styned by the chairman of the meeting 
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at which the-proceedings were had, or by the chairman of the next succeeding mesting, 
shall be evidence of the proceedings. 

° (8) Until the contrary is proved, every general meeting of the company or 
meeting of directors in respect of. the proceedings whereof minutes have been so made 
shall be deemed to have been duly called and held, and all proceedings had thereat to 
have been duly had, and all appointments of directors or liquidators shall be deemed to 
be valid. 


84. (1) A person shall not be capable of being appointed director of a company 
by the articles, and shall not be named as a director or proposed — 


Retrictions on ap- : : 
pointment or advertise- director of a company in any prospectus issued by or on behalf of 
pre eae the company or in relation to any intended company or in any 
statement in lieu of prospectus filed by or on behalf of.a company, unless, before tho 
registration of the articles or the publication of the prospectus, or the filing of the state- 
ment in lieu of prospectus, as the case may be, he has, by himself or by his agent author- 
ised in writing— 

(7) signed and filed with the registrar a consent in writing to act as such director ; 
and 

(ii) save in the case of a company limited by guarantee and not having a sharo 
capital, either signed the memorandum for a number of shares not less than his quali- 
fication (if any), or signed and filed with the registrar a contract in writing to takse fuant 
the company and pay for his qualification shares (if any). 

(2) On the application for registration of the memorandum ånd articles of a 
company the applicant shall file withthe registrar a list of the persons who have consented 
to be directors of the company, and, if this list contains the name of any person who has 
not so consented, the applicant shall be liable to a fine not exceeding five hundred rupees. 

(8) This section shall not apply to a private company nor toa prospectus issued 
by or on behalf of a company after the expiration of one year from the date at which 
the company is entitled to commence business. 


85. (Z) Without prejudice to the restrictions imposed by section 84, it 
os ‘ shall be the duty of every director who is by the articles required 
T of diee ig hold a specified share qualification, and who is not alroady 
qualified, to obtain his qualification within two months after his 
appointntent, or such shorter time as may be fixed by the artiéles. 


(2) Theroffice of director of a company shall be vacated if the director does not, 
within two months from the date of his appointment, or within such shorter time as may 
be fixed by the; articles, obtain his qualification, or if after the expiration of such period 
or shorter line he ceases at any time to hold his qualification ; and a person vacating 
office under this section shall be incapable of being re-appointed director of the company 
until he has obtained his qualification. 

a10 ° 
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(8) If, after the expiration of the said period or shorter time, any unqualified 
person acts as a director of the company, he shall be liable to a fine not exceeding fifty 
rupees for évery day between the expiration of the said period or shorter time and the 
` last day on which it is proved that he acted asa ditedtor. 


86. The acts of a director shall be valid notwithstanding any defect that may 
afterwards be discovered in his appointment or qualification: 


Validity of acts of provided that nothing in this section shall be deemed: to give 


directors. 


validity to acts done by à director after the appointment of such 
director has been shown to be invalid. 


87. (2) Ever y company shall keep at its egitia office a register containing 
the names and addresses and the occupations of its directors, and 
file with the registrar a copy thereof, and from time to time file 
+ with the registrar notice of any change “among its directors or 


List of ditectors to be 
seat to registrar. 


managers. 


(2) If default is made in complying with this section, the company shall be 
liable to a fine not exceeding fifty rupees for every day during which the default conti- 
nues; and every officer of the company, who knowingly and wilfully authorises or 


anita the default, shall be liable to the like penalty. - i 
~w 
uona Contracts, 
° 88 (2) Contracts on behalf of a company may be made as 


orayi gtk. Contents; follows (that is to say) i 


(i) any contract which; if sind between private persons, would be by law 
required to be in writing, signed by the parties to be charged therewith, may ‘be made 
ot behalf of the company in writing signed by any person acting under its authority, 
oxpress or implied, and may in the same manner be varied or discharged ; 

(ii) any contract which, if made between private persons, would by law be valid 
wlthouglt made by parol only, and not reduced into writing, may be made by parol on 
behalf of the company by any person acting under its anthony, express or implied, and 
may in the same manner be varied or discharged. 


(2) . All vontracts made according to this section shall be effectaal in law, and 
shall bind the company and its successofs and all other parties thereto, their heirs, or 
legal representatives as the case may be. 


89. A bill of exchange, hundi or promissory note shall be deemed to have 

been made, drawn, accepted, or endorsed on behalf of a company 

Bills of exchange aud if made,drawn, accepted or endorsed in the name of, or by or on 
promissory notos, behalf or on acoount of, the company by any person acting 
under its authority, express or implied, ° 
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90. A company may, by writing under its common seal, empower any person, 
either generally or in respect of any specified matters, as its 
Execution of deeds attorney, to execute deeds on its behalf in any place not situato 
abroad. 
in British India ; and every deed signed by such attorney, on 
‘behalf of the company, and under his’ neal: where sealing is required, shall bind the 
company, and have the same effect as if it were under its common seal. 


94. (Z) A company whose objects require or comprise the transactior of business 
beyond the limits of British India may, if authorised by its 

Power for company to 
have official seal for use articles, have for use in any- territory, district or place not situato 
abroad; in British Índia, an official seal, which shall be a facsimile of the 
common seal of the company, with the addition on its face of the name of every territory, 


district or place where it is to be used. 


(2) A company having such an official seal may, by writing under its common 
seal, authorise any person appointed for the purpose in any territory, district or place 
not situate in British India to affix the same to any deed or other document to which the 
company is party in that territory, district or place. 


(3) The authority of any such agent shall, as between the company and any 
person dealing with the agent, continue during the period (if any) mentioned in the 
instrument conferring the authority, or if no period is there mentioned then until poses’ 
of the revocation or determination of the agent’s authority has been given to the person 
dealing with him. en 

(4) The person affixing any guch official seal shall, by writing under his hand, 
on the deed or other document to which the seal is affixed, certify the date and place 
of affixing the same. 

(5) A deed or other document to which an official seal is duly affixed shall bind 
the company as if it had been sealed with the common seal of the company. 

Prospectus, 


92. (Z) Every prospectus issued by or on behalf of a còmpany or in ‘relation 
to any intended company shall be dated, and that date shall, 


Filing of prospectus. joss the contrary be proved, be taken as the date of public- 


ation of the prospectus. s 

(2) A' copy ofevery such prospectus, signed by evety person who is named 
therein as a director or proposed director of the oii, or by his agent authorised 
in writing, shall be filed for registration with the registrar on or before the date of its 
publication, and no such prospectus shall be issued until a copy thereof has beens so 
filed for registration, 

(8) The registrar shall not register any prospectus unless it is dated, and the 
copy thereof signed, in manner required by this section. 

(4) Every prospectus shall state on the faĉe of it, that a copy has been filed 
for registration as roaained by this Bootin, r 
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(8) Ifa prospectus is issued without a copy thereof being so filed, the company, 
and every person who is knowingly a party to the issue of the prospectus, shall. be liable 
“to a fine not exceeding fifty rupees for evory day from the date of the issue ‘of the 
prospectus until a copy thereof: is so filed. . 
Spenilie ‘seguienanite 93. (Z) Every prospectus issued by or on behalf of a com- 
as to particulars of pany, or by or on behalf of any person who is or has been engaged 

Renee or interested in the formation of the company shall state— 

(a)* the contents of the memorandum, with the names, descriptions and addresses 
of the signatories and the number-of shares subscribed for by them respectively ; and ‘the 
number of founders or management or deferred shares (if any) and the nature and 
extent of the interest of the holders in the property and profits of the company; and 

(b) the number of shares (if any) fixed by the articles as- the qualification of a 
director, and any provision in the articles as to the remuneration of the directors; and 

(c) the names, descriptions and addresses of the directors or proposed directors 
and of the managers or proposed managers (if any) ; and i 

(d) the minimum subscription on which the directors may proceed to allotment, 
and the amount payable on application and allotment on each share; andin the case of 
a second or subsequent offer of shares the amount offered for subscription on each 
previous allotment made- within the two preceding years, and the amount actually 

. allotted, and the amount (if any) paid on the shares so allotted; and 

~Me) the number and amount of shares and debentures which within the two 
. preceding years have been issued, or agreed to be issued, as fully or, partly paid up. 
ovherwise than in cash, and in the latter case the extent to which they are so paid up, 
and in either case the consideration for which those shares or debentures have been 
issued or agreed to be issued; and ' 

(7) the names and addresses of the vendors of any property purchased or aoquired 
by the company, or proposed so to be purchased or acquired, which is to be paid for 
wholly or partly out of the proceeds of the issue offered for subscriptions by the prospectus, 
or the purchase or acquisition of which has not been completed at the date of issue of the 
prospectus, and the amount payable in cash, shares or debentures to the vendor, and 
where there is more than one separate vendor or the company is a sub-purchaser, the 
amount so payable to each vendor: Provided that where the vendors or any of them 
are a tee the members of the firm shall not be treated as separate vendors ; and 

“` (g) the amount (it any) paid or payable as purchase-money in cash, shares or 
debentures, for any such property as aforesaid, specifying the amount (if any) 
payable for goodwill ; and ` 

>` (hA) the amount (if any) paid within the two preceding years or payable, ‘as 
commission for subscribing or agreeing to subscribe, or procuring or agreeing to procure 
subscriptions, for any shares in, or debentures of, the company, or the rate of any 
such commission :, Provided that it, shall not he necessary to state the commission 
payable to sub-under—writers ; and ° 
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(è) the amount or estimated amount of. preliminary expenses ; and 

(k) the amount paid within the two preceding years or intended to be paid to 
any promoter and the consideration for any such payment; and 

(l) the dates of and parties to, every material contract, and a reasonable time 
and place at which any material contract or a copy thereof may be inspected: Provided 
that this requirement shall not apply to a contract entered into in the ordinary course af 
the business carried on or intended to be carriod on by the company, or to any contract 
entered into more than two yearg before the date of issue of the prospectus ; and* 

(m) the names and addresses of the auditors (if any) of the company ; and 

(n) full particulars of the nature and extent of the interest (if any) of every 
director in the promotion of, or in the property proposed to be acquired by, the company, 
or, where the interest of such a director consists in being a partner in a firm, the nature 
and extent of the interest of the firm, with a statement of all sums paid or agreed to be 
paid to him or to the firm in cash or shares or otherwise by any person either to induce 
him to become, or to qualify him as, a director, or otherwise for services rendered by him 
or by the firm in connection with the promotion or formation of the company ; and 

(o) where the company is a company having shares of more than one class, the right 
of voting at meetings of the company conferred by the several classes of shares respectively. 

(2) ‘Where any such prospectus as is mentioned in this section is published as a 
newspaper advertisement, it shall not be necessary in the advertisement ‘to specify the . 
contents of the memorandum, or the signatories thereto, and the number of “thares 
subscribed for by them. : 

(3) This section shall not apply to a circular or notice inviting existing 
members or debenture holders of a company to subscribe either for shares or for 
debentures of the company, whether with or without the right to renounce in favour 
of other persons. 

(4) The’ requirements of this section as to the memorandum and the qualification, 
remuneration and interest of directors, the names, descriptions and addresses of directors 
or proposed directors, and of managers or proposed managers, and the amount or estimat- 
ed amount of preliminary expenses, shall not apply in the case of a prospectus issued 

more than one year after the date at which the company is entitled to commence business. 

(5) Nothing in this section shall limit or diminish any liability which any 
person may incur under the general law or this Act apart from this section, 

94. For the purposes of section 93 every person shall be deemed to be a 

vendor who has entered into any contract, absolute or condi- 


Meaning of “vendor” . tional, for the sale or purchase, or for any option of purchase, of any 


in section 93. 
property to be acquired by the company, in any case where— 


(a) the purchase-money i is not fully paid at the date of issue of the prospectus ; or 
(b) the purchase-money is to be paid or satisfied wholly or in part out of the 
proceeds of the issue offered for subscription by*the prospectus ; or 


+ 
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(c) the contract depends for its validity or fulfilment on the result of that 
issue” ee 

Applicstion of sec- 95. Where any of the'property to be acquired by the com- 
tion 93 to the case of pany is to be taken on lease, section $93 shall apply as if the 
Prope baken on leni; expression “vendor” included the lessor, and the expression 
‘“ purchase-money ” included the consideration for the lease, and the expression “ sub- 
purchaser ” included a sub-lessee. 


Invali dity of certain 96. Any condition requiring or binding any applicant for 
conditions asto waiver shares or debentures to waive compliance with any requirements 
or notice, R . ; epg cee 

of section 93, or purporting to affect him with notice of any 
contract, document or matter not specifically referred to in the prospectus, shall be void. 
Saving in certain 97. In B event of non-compliance with any of the require- 
cases of non-compliance ments of section 93, a’ director or other person responsible for 
Withsection 93. the prospectus shall not incur any liability by reason of the non- 
compliance, if he proves that— l 
(a) as regards any matter not disclosed, he was not cognisant thereof ; or 
(b) the non-compliance arose from an honest mistake of fact on his part : 
Provided that, in the event of non-compliance with the requirements contained 
in clause (n) of ‘sub-section (7) of section 93, no such director or dther person shall in- 
~an any liability in respect of the non-compliance unless it be proved that he had know- 
ledge of the matters not disclosed. ` 


/ 98. (2) A company which does not issue a prospectus on or with reference 
to its formation shall not Sllot any of its shares or debentures 

Obligations of com: , ; 
panies where no pros- unless before the first allotment of either shares or debentures 
pectus is issued. ‘there has been filed with the registrar a statement in’ lieu of 
prospectus signed by every person who is named ‘therein as a director or a proposed di- 
rector of the company or by his agent authorised in writing, in the form and containing 

the particulars set out in the Second Schedule. $ ' 


*(2) This section shall not apply to a private company or toa company which has 
allotted any shares or debentures before the commencemont of this Act or, in so far as 
it relates to the allotment of suares to a company limited by guarantee and not having a 
share capital. ` 


' Restriction on alter- ° 99, A company shall not, at any time, vary the terms of a 


adon of, terms men- contract referred to in the prospectus or statementin lieu of 
ti in prospectus or i 
atenent P Pieu of prospectus, except subject to the approval of the company in 


- Prospectus, general meeting. 


100. (Z) Where a prospectus invites persons to subscribe for shares in or deben-` 
` tures of a company every person who is a director of the 7 
- Liability. for state- compa; 


ments in prospectus, > ny at the timg of the issue of the prospectus, and every person 
4 who has authorised the naming of himself and is named in the 
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(4) If the conditions aforesaid have not been complied with on the expiration of 
one hyndred and twenty days after the first issue of the prospectus, all money received 
from applicants for shares shall be forthwith repaid to them without interest, and, if any 
such money is not so répaid within one hundred and thirty days after the issue of the 
, Prospectus, the directors of the company shall be jointly and severally liable to repay that 
money with interest at the rate of seven per cent. per annum from the expiration of the 
one hundred and thirtieth day: Provided that a director shall not be liable if he proves 
that the loss of the money was not due to any misconduct or negligence on his part. 


(6) Any condition requiring or bjnding any applicant for shares to waive compli- 
ance with any requirement of this section’ ‘shall be void. P 


i (6) . This section, except sub-section (8) théreof, shall not apply to any allotment 
of shares subsequent to the first allotment of shares offered to the public for subscription, 


(7) In the case of the first allotment of share capital payable in cash of a com- 
pany which does not issue any invitation to. the public to subscribe for its shares, no 
allotment shall be made unless the minimum subscription (that is to say)— 

` (a) the amount (if any) fixed by the memorandum or articles and named in the 
statement in lieu of-prospectus as the minimum subscription upon which 
the directors may proceed to allotment ; or 

(b) if no amount is so fixed and named the whole amount of the share gapital 

other than that issued or agreed to be- issued as folly or partly paid 
up otherwise than in cash ; 
has been subscribed and an amount net 1653 than five per cent. of the nominal amount of 
each share payable in cash has been paid to and received by the company. 


(8) Sub-section (7) shall not apply to a private company or to a company which 
has allotted any shares or debentures before the commencement of this Act. 


402. (Z) An allotment made by a company to an applicant in contravention 
of the provisions of section 101 shall be voidable at the instance 


faa) 


' Effect of irregular 


allotment, of the applicant within one month after the holding” of the 


statutory meeting of the company and not later, and shall be sv 
voidable notwithstanding that the company is in course of being wound up. 


(2) If any director of a company knowingly contravenes or permits or authorises 
the contravention of any of the provisions of sectioh 101 with respect to allotment, he 
shall be liable to compensate the company and the allottee respectively for any loss, 
damages or costs which the company or the allottee may have sustained or incurred 
thereby ; Provided that proceedings to recover any such loss, damages or costs shall not 
be commenced after the expiration of two years from the date of the allotment. 


Restelotowes oi oti: 103. (Z) A company shall not commence any business or 
mencement of business, exercise any borrowing powers unless— 
y o ng p 


all 4 i - 
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(a) shares held subject to the payment of the whole amount thereof in cash have 
been allutted to an amount not less in the whole than the minimum subsoription ; and 

(b) every director of the company has paid to the company on each of the shar es 
taken or contracted to be taken by him, and for which he is liable to pay in cash, a 
proportion equal to the proportion payable on application and allotment on the shares 
offered for public subscription or, in the case of a company which does not issue a pros- 
pectus inviting the public to subscribe for its shares, on the shares payable in cash ; and 

` (c) there has been filed with the registrar a duly verified declaration by the 
secretary or one of the directors, in the prescribed form, that the aforesaid conditions 
have been complied with ; and . 

(d) in the case of a company which does not issue a prospectus “inviting, ia 
public to subscribe for its shares, there has been filed with the registrar a statement in 
lieu of prospectus. i C 

(2) The registrar shall, on the filing of a duly verified declaration, in accordance 
-with the provisions of this section certify that the. company is entitled to commence 
business, and that certificate shall be conclusive evidence that the company is so entitled : 

Provided that, in the case of a company which does not issue a prospectus inviting 
the public to subscribe for its shares, the registrar shall not give such a certificate unless 
a statement in lieu of prospectus has been filed with him. j 
~- {3) Any contract made by a company before the date at which it is entitled to 
commence business shall be provisional only, and shall not be binding on the company 

. until that date, afd on that date it shall become binding. 


i 


(4) Nothing i in the section shall prevent thé simultaneous offer for subscription 
or allotment of any shares and debentures or the receipt of any money payable on 
application for debentures. Ful a 


(5) Ifany company vonhiiginees business or exercises borrowing powers in 
contravention of this section, every per son who is responsible for the contravention shall, . 
without prejudice to any other liability, be liable to 4 fine not exceeding five hundred 
rupees for every day during which the contravention continues. ; ; 

(6) Nothing in this section shall apply to a private company, or toa company 
registered before the commencement of this Act which does not issue a prospectus in- 
viting public to subscribe fpr its shares or, in so far as its provisions relate to shares, to a 
company limited by guarantee and not having a share capital. 


i 104. (1) Whenever a company having a share capital makes 
' wo a ED ellos any allotment of, its shares, the company shall, within one month 
thereafter; — 

(a) file with the registrar a return of the allotments, stating the number and 
nominal amount of the shares comprised in the allotment, the names, addresses and 
descriptions of the allottees, and the amount (if any ) paid or due and payable on eaoh 
sharo; and ‘ 


Agr VII of 1913.] ACTS OF THE SUPREME LEGISLATIVE COUNCIL. 33 

(b) in the case of shares allotted as fully or ‘partly paid up otherwise than in 

- cash, produce for the inspection and examination of tho registrar a` contract in , writing 
constituting the title of the allottee to the allotment tozether with any contraot of sale, 
or for services or other consideration in respect of which that allotment was made, such 
contracts being duly stamped, and file with the registrar copies verified in the prescribed 
manner of all such contracts and a return stating the number and nominal amount of 
shares so allotted, the extent to which they are to be treated as paid up, and the consi- 
deration for which they have been allotted. 

(2) Where such a cofttract as above-mentioned is not reduced to writing, the 
company shall, within one month after the allotment, file with the registrar the prescribed 
particulars of the contract stamped with the same stamp duty as would have been payable 
if the contract had been reduced to writing, and these particulais shall be deemed to be 
an instrument within the meaning of the Indian Stamp Act, 1899, and the registrar may, 
as a condition of filing the particulars, require that the Bd payable thereon be adjudi- 
cated under section 31 of that Act. 


(8) Tf default is made in complying with the requirements of this section, every 
officer of the company who is knowingly a party to the default shall be liable to a fine 
not exceeding five hundred rupees for every day during which the default continues : 

Provided that, in case of default in filing with the registrar within one month 
after the allotment any document required tobe filed by this section, the company, or 
any person liable for the default, may apply to the Court for relief, and the Court, if 
satisfied that the omission to file the document was accidental ‘or due to inadvertence or 
that on other grounds it is just and equitable to grant relief, may make an order ex- 
tending the time for the filing of tlfe document for such a period as the Court may think 
proper. ' 

Commissions and Discounts. 
405. (Z) Itshall be lawful for a company to pay a commission to any person 
Power to pay certain in consideration of his subscribing or agreeing to subser ihe, 


commissions and prohi- whether absolutely or conditionally, for any shares in the compa- 
bition of payment of all . 
other commissions, dis- 
counts, etc. 


agreeing to procure “subscriptions, * whether 
or any shares in the company, if the 
Jos, and the commission paid or 
thorised and if the amount or 








payment of the commisgj 
agreed to be paid d 


rata nar rent of t 
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(2) ` Save as aforesaid, no company shall apply any of its shares or capital money 
either directly or indirectly in payment of any commission, discount or allowance, to any 
person in consideration of his subscribing or agreeing to subscribe, whether absglutely 
or conditionally, for any shares of the company, or procuring, or agreeing to procure 
subscriptions, whether absolute or conditional, for any shares ‘in the company, whether 
the shares or money be so applied by being added to the purchase-money of any property 
acquired by the company or to the contract price of any work to be exeeuted for the 
company, or the money he paid out of the nominal purchase-money or contract price, 
or otherwise. 


° ry 


(3) Nothing in this section shall affect the power of any company to pay such 
brokerage as it has heretofore been lawful for a company to pay, and a vengor to,’ pro- 
moter of, or other person who receives payment in money or shares from, a company 


shall have and shall be deemed always to have had power to apply any part of the- 


money or shares so received in payment of any commission, the payment of which, if 
made directly by the company, would have been legal under this section. 


106.- Where a company has paid any sums by way of commission in respect of 


any shares or debentures, or allowed any sums by way of discount 


State t in bal og : $ 
sheet o em in respect of any debentures, the total amount so paid or allowed 


„and discounts. or so much thereof as has not been written off, shall be stated, 


in every balance-sheet of the company until the whole amount thereof has been 
written-off. 


Payment of interest out of Capital. 


107. Where any shares of a company are issued for the purpose of raising mo- 
Power òf company to: 2I to defray the expenses of the construction of any -works or 
pay interest out of capi- buildings or the provision of any plant which cannot be made 
tal in certain cases, 
on so much of that share capital as is for the time being paid up for the period and sub- 
ject to the conditions and restrictions in this section mentioned, and may charge the 
same to gapital as parteof the cost of constructi f the’ work or building, or the 
provision of plant: 

Provided that— 

(Z) no such payment s 
ov by special resolution; 







ised by the articles 


profitable for a lengthened period, the-¢ompany may pay interest , 


~ 
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as to the cifcumstances of the case, and may, before making the appointment, require the 
company to give security for the payment of the costs of the inquiry ; 

¢4) the payment shall be made only for such period as may be determine by 
the'Local Government ; and such period shall in no case oxtend beyond the close of the 
half-year next after the half-year during which the works or buildings have been actually 
completed or the plant provided ; 

(5) the rate of interest shall in no case exceed four per cent. per annum or 
such lower rate as the Governor General in Council may, by notification in th8 Gazette 
of India, prescribes ; 

(6) the payment of the interest shall not operate as a reduction of the amount 
paid up on the,shares in respect of which it is paid ; , 

(7) the accounts of the company shall show the share capital on which, and the 

rate at which, interest has been paid out of capital during the period to which the ac- 
counts relate ; ; i 

(8) nothing in this section shall affect any company to which the Indian Rail- 

way Companies Act, 1895, or the Indian Tramways Act, 1902, anpe, 


Certi ficates of Shares, ete. 


108. (Z) Every company shall, within three months after the allotment of 
garte f any of its shares, debentures or debenture stock, and within 
ice AR three months after the registration of the transfer of any such ` 
è shares, debentures or debenture stock, complete and have ready 
for delivery the certificates of all shares, the debentures, and the certificates of all deben- 
ture stock allotted or tr ansferred, unless the conditions of issue of the shares, debentures 
or debenture stock otherwise provide. 
(2) If default is made in complying with the requirements of this section, the com- 
pany, and every officer of the company who is knowingly a party to the default, shall be 
liable to a fine not exceeding fifty rupees for every day during which the default conti- 


nues, 
) 


j Information asto Mortgages, Charges, ete. ° s 
Ria 
vain morieagesand 109. Every mortgage or charge created after the commence- 
z ~e be void if ment of this Act by a company and being either— 
not a ed., 


@) a mortgage or charge for the purpose of „securing any issue of debentures ; or 
(b) a mortgage or charge on uncalled share capital of the company ; or 
(c) a mortgage or charge on any immoveable property wherever situate, or any 
interest therein ; or 7 
(d) a mortgage or charge on any book debts of the company ; or 
(e) a floating charge on the undertaking or property of the company ; 
shall, so far as any security on the company’s property or undertaking is thereby 


conferred, be void against the liquidaton and any creditor of the company, unless the 
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prescribed particulars of the mortgage or charge, together with -the instrument (if er) 
by which,the mortgage or charge is created or evidenced, or a copy thereof verified in the 
prescribed manner aro filed with the registrar for registration in manner required. by this 
Act within twenty-one days after the date of its creation, but without prejudice to any 
contract ar obligation for repayment of the money thereby secured, and when a mortgage 
ar charge becomes void under this section, the money secured thereby shall immediately 
become payable: 

Provided that— 

(é) in the case of a mortgage or charge created "out of British India comprising 
solely property situate outside British India, twenty-one days after the date on ‘which 

‘the instrument or copy could, in due course of post, and if despatched with due diligence, 
have been received in British India shall be substituted for twenty-one days after the 
date of the creation of the mortgage or charge, as the time within which the > particulars 
and instrument or copy are to be filed with the registrar ; ; and \ 

(ii) where the mortgage or charge is created in British India but comprises 
property outside British India, the instrument creating or purporting to create the 
mortgage or charge or a copy thereof verified in the prescribed manner may be filed for 
registration notwithstanding that further proceedings may be necessary to make the 
mortgage or charge valid or effectual according to the law of the country. 

. in which the property is situate: and j 

(iit) where a negotiable instrument has been given to secure the payment of any, 
book debts of a company, the deposit of the instrument for the purpose of securing” 

an advance to the company shall not for the purposes of this section be treated as a 
mortgage or charge on those book debts ; and ° 

(iv) the holding of debentures entitling the holder to a charge on immoveable ` 
property shall not be deemed to be an interest in immoveable property. 
110. Where a series of debentures containing, or giving by reference to any other 
Particulars in case of instrument, any charge to the benefit of which the debenture- 
ean of qebonturss oe holders of that series are entitled part passu is created by oe 

. PASE, company, it shall be sufficient for the purposes of section 109 > a 
if there are filed with the registrar within twenty-one days after the execution of the * 

deed containing the charge or, if there is no such deed, after the execution of, any 
debentures of the series, the following particulars :— 

(a) the total amount secured by the whole series ; and 

(b) the dates of the resolutions authorising the issue of the series and the dite of 

the covering deed (if any) by which the security is created or defined ; and ` 

a (c) æ general description of the property charged ; and i 

(d) the names of the trustees (if any) for the debenture- holders ; 

together with the deed or a copy thereof verified in the prescribed manner 
containing the charge, or if there is no such deed, one of the debentures of the series, and 
the registrar shall, on payment of the prescribed fee, enter those particulars in the register : 


~ 


i 
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Provided that, where more than one issue is made of debentures in the geries, 
there shall be filed with the registrar for entry in the register particulars of the 
date and amount of each issue, but an omission to do this shall not affect the 
validity of the debentures issued. 

111. Where any commission, allowance or discount has been paid or made 

Wi nate TS either aiveetly or indirently hy the company to any person in 
commission, etc., on Consideration of his subscribing or agreeing to subscribe, whether 
Reams y absolutety or conditionally, for any debentures of the company, 

or procuring or agreeing to procure subscriptions, whether absolute or conditional, for 
any such debentures, the particulars required to be filed for registration under sections 

109 and 110 shall include particulars as to the amount or rate per éent. of the commis- 

sion, discount or allowance so paid or made, but an omission to ‘do this shall not 
, affect the validity of the debentures issued : 

Provided that the deposit of any debentures as security for any debt of the com- 
pany shall not for the purposes of this provision be treated-as the issue of the deben- 
tures at a discount. 

112. (1) The registrar shall keep, with respect to each company, a register 

in the prescribed form of all the mortgages and charges created 
Register of mortgages by the company after the commencement of this Act and 
and charges. 
requiring registration under section 109, and shall, on payment 
of ‘the prescribed fee, enter in the register, ‘with respect to every such mortgage or 
charge, the date of creation, the amount secured by it, short particulars of the property 
mortgaged or charged, and the names of,the mortgages or persons entitled to the charge. 

(£) After making the entry required by sub-section (Z), the registrar shall 
return the instrument (if any) or the verified copy thereof, as the case may be, filed in 
accordance with the provisions of section 109 or section 110 to the person filing the same. 

(8) The register kept in pursuance of this section shall be open to inspection by any 
‘person on payment of the prescribed fee, not exceeding one rupee for each inspection, 

4 113. The registrar shall keep a chronological index, ia the 


f Index to register of prescribed form and with the prescribed particulars, of the mort- 


mortgages and charges. % ` ; 7 
8 a gages or charges registered with him, under this Act. 


114. The registrar shall give a certificate under his hand of the registration 

i of any mortgage or charge registered in pursuance of section 109, 
E a aaa of registra: stating the amount thereby secured, and the certificate shall 
be conclusive evidence that the requirements of sections 109 to 


112 as to registration have been complied with. - 
115. The company shall cause a copy of every certificate of registration 
Endorsement of certi- given under section 114, to be endorsed on every debenture or 
ficate of registration on ger tificate of debenture stock which is issued by the company, 


debenture rtifi 
of debenture by gees ‘ and the payment of whioh is secured by the mortgage or 


' charge so registered: - . 
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e Provided that nothing in this section shall be construed as requiring a ‘company 
to cause a ‘certificate of registration of any mortgage or charge so given to be endorsed 
on any debenture or certificate of debenture stock which has heen issued by the:company 
before the mortgage or charge was created. 


116. (Z) It shall be the duty of the company to file with the registrar for 

Duty essay and registration the prescribed particulars of every mortgage or 

right of interested party charge created by the company and of the issues of debentures 

as regards i late of @ series, requiring registration under section, 109, but registra- 

tion of any ‘such mortgage or charge may be effected on the application of any poreon 
interested therein. R ‘ : 


(2) Where the registration is effected on the application of some person other 
than the company, that person shall be entitled to recover from the company the amount 
of any fees properly paid by him to the registrar on the registration. 


117. Every company ‘shall cause a copy of every. instrument creating any 

Copy of instrument mortgage or’ charge requiring registration under section 109, 
ses bhai ia to be kept at the registered office of.the company: Provided 
gistered office, that, in the case of a series of uniform debentures, a copy 


of one such debenture shall be suficient. 


118. (1) If any person obtains an order for the appointment of æ receiver. of . 

: the property of a company, or appoints such ‘a receiver under 

Registration of appoint any powers contained,in any instrument, he shall, within fifteen 
days from the date of the order or of the appointment under 

the powers contained in the instrument, file notice of the fact with the registrar, and the, 
registrar shall, on payment of the prescribed fee, enter the fact in the register of 


mortgages and charges. ' ~ 


\ 


(2) Ifany person makes default in complying with the requirements of this 
sectior® he shall be lifble to a fine not -exceeding fifty rupees for every day during 
which the default continues. 


149., (2) Every receiver of the property of a company who has been appointed 
under the powers contained in any instrument, and who has 
Pasha of accounts of teken possession, shall once in overy half-year while he remains + 
j , in possession, and also on ceasing to act as receiver, file with the \ 
registrar an abstract in the prescribed form of his receipts and payments during, the 
period to which the abstract relates, and shall also on ceasing to act as receiver file with i 
the registrar notice to that effect, and the registrar “ial enter the notice in the register 
of mortgages and charges. i l 
(2) Every receiver who makes default in complying with the provisions of this 
section shall be liable to a fine not exceeding five hundred rupees, , 
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420. The Court, on being satistied that tex omission to register a mortgage or 

charge within the time required by section 109, or that the 

jabepiston ot fregis- omission or mis- -statement of any par ticular with respect to any 

‘such mortgage or charge, was accidental, or due to inadvertence 

or to some other sufficient cause, or is not of',a’ nature to prejudice the position of 

creditors or share-holders of the company, or that on other grounds it is just and 

equitable to grant relief, may, on the application of the company or any persor interest- 

ed, and on such terms and conditions as seem to the Court just and expedient, order 

that the time for registration be extended, or, as the case may be, thal the omission or 

mis-statement be rectified, and may make such order as to the. costs of the application 
as it thinks fit, 

121. The registrar may, on , evidence being given to his satisfaction that the 

debt for which any registered mortgage or charge was given 

has been paid or satisfied, order that a memorandum of satisfac: 

tion be entered on the eon and shall if required furnish the company with a 

copy: thereof. 


\ 


Entry of satisfaction. ; 


122. (1) If any company makes’ default in filing “with the 

registrar for registration the particulars— 

(a) of any mortgage or charge created by the company ; or - 

(b) of the issues of debentures of a series, 

requiring registration with the registrar under the foregoing provisions of this Act, 
then, unless the registration has been effected on the application of some other person, 
the company, and every officer of the company or other person who is knowingly a party 
to the default, shall on conviction be liable to a fine not exceeding five hundred rupees 
for every day during which the default continues. 


Penalties, 


(2) Subject as aforesaid, if any company makes default in odini with any 

f the requirements of this Act as to the registration with the registrar of any mortgage 

or charge created by the company, the company, and every officer of, the company, who 

knowingly and wilfully authorises or permits the default shall, without prejudice to any 
__ other liability, be liable on conviction to a fine not exceeding one thousand rupees. 


(8) any person knowingly and wilfully authorises or permits- the delivery 
of any debenture or certificate of debenture stock requiring registwation with the registrar 
under the foregoing provisions of this Act without a copy of the certificate of registration 

, being endorsed upon it, he shall, without prejudice to any other liability, be liable on 
conviction to a fine not exceeding one thousand rupees. 


423. (1) Every limited company shall keep a ‘register of mortgages and enter 
therein all mortgages and charges specifically affecting property 
mortgages register of ` of the company, giving in each, oase a short description of the 
property mortgaged or charged, the amount ofthe mortgage or 

i 2a i . 
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chargeand (except in the case of securities to bearer) the names’ of the mortgagees or 
persons entitled thereto. O” ia 


(2) ‘If any director; manager or other officer of the company knowingly, and 
wilfully authorises or permits the omission of any entry required to be made in pursuance 
‘of this section, he shall be liable to a fine not exceeding five hundred rupees. ' - l 


124. (2) The copies kept at the registered office of the company in pursuance of 
‘Right i TN oo. section 117 of instruments ‘creating any mortgage or charge 
pies of instruments cre- requiring registration under this Act with the registrar and ‘the 
ating mortgages and : ae ; aris Lars 
charges and company’s _"egister of mortgages kept in pursuance of 123, shall be open at 
register of mortgages. -ajl reasonable times to the inspection of any creditor or member 
of the company without fee, and the register of mortgages shall also be open io the ins- 
pection of any other person on payment of suck fee, not exceeding one rupes for each 
inspoctidn, as the company may prescribe. a i l a a 
© -~ (2) l inspection of the said copies or register is refused, the company shall ho 
liable to a fine not exceeding fifty rupeos and a further-fine not exceeding twenty rupees 
for every day during which the refusal continues, and every officer of the company - who 
knowingly authorises or permits the refusal shall incur the like penalty, and in addition 
io the above penalty, the Court may by order compel an immediate inspection of the 
vopios or register. |, . aes a : 


125. (23 Every rogistor of holders of dobentures of a-~ company shall, except 
“Tight to inspect the When closed in accordance with’ the articles‘ during such period’ or 
reor A gehs see ‘periods (not exceeding in the whole thirty days irany year) as 
copies of ‘tirust-deed. may be specified in the articles be open to the “inspection of 
the registered holder of any such debentures, and of any holder of shares in the company, 
but subject to such reasonable restrictions as the company my in geucral meeting impose, 
so that at loast two hous in eaol day are appointed for inspection, and every such holder 
way require a copy of the register or any part thereof on payment of six annas.for every 
one.hundred words or fractional part thereof required to be copied. 


(2) A copy of any trust-deed for securing any: issue of debentures shall” be for- 
warded to every holder of any such debentures at his request on payment in the case of a 
printed trust-deed of the sum of one rupee or such less sum as may be ‘prescribed by the 
company, or, where the trust-deed has not been printed, on payment of six annas ‘for 
every one hundred words or fractional part thereof required to be copied. “a 


a s 


Sats (3) If inspection is refused, or a copy is refused br not forwarded, the company 

' shall be liable to a fine not exceeding fifty rupees, and to „a further fine not exceeding 

_ twenty rupees for covery day during which the refusal, continues, and every .officer of 
the company who knowingly authorises or permits the refusal shall inour the , like - 
penalty, and the Court may by order compol an tmmediate inspeotion of the register, /, . 


. 


* 
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Debentures and Floating Charges, š 
~ 126. A condition contained in any debentures or in any deed for securing any 
debentures, whether issued or executed before or after the passing 
Perpetual debentures, . . j 
* of this Act, shall not be invalid by reason only that thereby 
the debentures are made irredeemable or redeemable only on the ‘happening of a contin. 
gency, however remote, or on the expiration of a period however long, 


127. (2) Where either before or after the commencement of this Act a company 
Powerto reiste ie. has redeemed any debentures previously issued, the company, 
deemed dehentures in unless the articles or the conditions of issue expressly otherwise 
See i provide, or unless the debentures have been redeemed in pursuance 
of any obligation on the company so to do (not being an obligation enforceable only 
by the person to whom the redeemed debentures were issued or his assigns) shall have 
power, and shall be deemed always to have had power, to keep the debentures alive for 
the purposes of re-issue, and where a company has purported to exercise such a power the 
company shall have power, and shall be deemed always to have had power, to re-issue the 
debentures either by re-issuing the same dehentures or by issuing other debentures in 
their place, and upon such re-issue the person entitled to the debentures shall have, and 
shall he deemed always to have had, the same’ rights and priorities as if the dehentures 
had not previously been issued. i 


(2) Where with the object of keeping debentures alive for the purpose of re-issue 
they have, either before or after the commencement of this Act, beon-transferred to a 
nominee of the company, a transfer from that nominee Shall be deemed to bhea re-issue 
for the purposes of this section. i 


“ (£) Where a company has, either'before or after the commencement of this Act, 
deposited any of its debentures to secure advances from time to time on current account 
or otherwise, the debentures shall not be deemed to have been redeemed by reason only 
of the account of the company having ceased to be in debit whilst the debentures re- 


mained'so deposited, . 7 


(4) The re-issue of a debenture or the issue of another debenture in its place 
under the power by this section given to, or deemed to have been possessed hy, a compa- 
ny, whether the re-issue or issue was made before or after the commencement of this Act, 


_ Shall be treated as the issue of a new debenture for the purposes of stamp-duty, but it 


shall not be so treated for the purposes of any provision limiting the amount or number of 
debentures to be issued : . ` 
Provided that any person lending money on the security of a debenturo ro- 
issued under this section which appears to be duly stamped may give the debenture in 
evidence in any proceedings for enforcing his security without payment of the stamp- 
duty or any penalty in respect thereof, unless he had notice or, but for his negligence, 
might have discovered, that the debenture was not duly stamped; but in any such case 
the company shall bẹ liable to pay the proper stamp-duty and penalty 
°, A 


0 
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( 5) Nothing in this section shall prejudice— `’ 

` (a) the operation of any decree or order of a Court of asiaani jurisdiction 
pronounced or made before the twenty-fifth day of February, 1910, as between’ thé, parties 
to the proceedings in which the decree or order was made, and apy appeal from any ‘auch 
decree ‘or order shall be decided as if this Act had not been passed ; or 

(b) any power to’ issue debentures in the place of any debentures paid off ar 
otherwise satisfied or extinguished, teseryed to a company by its dobonvuzes or the 
securities for the same, C 

Specific performance 128. A contract with a company to take up and pay for any: 

of contract to subscribe debentures of the company may be enforced by a decree for 


for debentures, * specific performance. i ° 


129. @ Where either a receiver is appointed on behalf of the holders of ' any 
Payments of certain debentures of a company secured bya floating charge, or ‘posses. 
debts out of assets sub- sion is taken by or on behalf of those debenture-holders of any 
ject to floating charge + j i 5 eee : a 
in priority to claims Property comprised in or subject to ,the- charge, then, if the com- 
under the charge. pany is not at the time in course of being wound up, the debts 
which in every winding up are under the provisions of Part V relating to preferential 
payments to be paid in priority to all other debts, shall be paid forthwith out of any 
assets coming to the hands of the receiver or other person taking possession as aforesaid 


in priority to any claim for principal or interest in respect of the debentures. 


(2) The periods of time mentioned in the said provisions of Part V shall be ree-” 
koned from the date of the appointment of the repoiver or of possession being : taken, as 
aforesaid, as the case may be. 


_ (8) Any payments made under this section shall be recouped, as far as may be, 
out of the assets of the company available for payment of general creditors, 3 
Statements, Books and Accounts. 


130. Every company shall keep proper books of account in 
which shall be entered full, {true and complete accounts oF the a 
affairs and transactions of the company. 


Gignac to keep pro- 
per hooks of account, 


. R eer es ‘ 131. (2) Every company shall, . once at least in every year 
and at intervals of not morë than“ fifteen months, ‘cause the 
accounts of. the company to be balanced and a balance-sheet to be prepared. : 


(2) The balance- sheet shall be audited _by‘the auditor of the company as hérein- 
after provided, and the auditor’s report shall be attached thereto, or there shall be’ insert- 
‘ed at the foot thereof a reference to the report, andthe report shall be read before the 
company in general meeting and shall be open to inspection by any member of the 
company. ; 


(3) Every company other ‘than a private company shall ‘send a copy of such 
` alance-sheet so audited to the registered address ‘af every member of the company at 
r „¢ 


g 
f 
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least seven days before the meeting at which it is to be laid before the members of the 
company, and shall deposit a copy at the registered office of the company for the 
inspestion of the members of the company during a period of at least seven days before 
that meeting, g 


(4) Ifa company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding one thousand rupees, and every officer of 
the company who knowingly and wilfully authorises or permits the default shall be liable 
to the like penalty. ` 


132. (1) The balance-sheet shall contain a summary of the 
ia Gh Palanga: property and assets and of the capital and liabilities of ‘the com- 
7 pany giving such particulars as will disclose the general nature 
..of those liabilities and assets and how the value of the fixed assets has been arrived at. 
(2) The balance-sheet shall be in the form marked F in the Third Schedule or 
as near thereto as circumstances admit. . 
133 (Z) Save as. provided by sub-section (2) the balance- 


Authentication of sheet shall— 


balance-sheet, f 
(i) in the case of a banking company, be signed by the manager (if any) and, 
‘where there are more than three directors of the company, by at least three of those 
directors and, where there are not more than three directors, by all the directors ; 
(ii) in the case of any other company, be signed by two directors or, when 
there are less than two directors, by the sole director and by the manager (if any) of 


the company. 


(2) When the total number of directors of the company for the time being in 
British India is less than the number of directors whose signatures are required by 
sub-section (1), then the balance-sheet shall be signed by all the directors for the time 
being in British India, or, if there is only one director for the time being in British India 
by such director, but in such a case there shall be subjoined to the balance-sheet a state- 
ment signed ‘by such directors or director explaining the reason for non-compliatice with 
the provisions of sub-section (2). i 


(8) ` If any copy of a balance-sheet which has not been signed as required by this 
section is issued, circulated or published, the company and every officer of the company 
who is knowingly a party to the default shall be punishable with fine which may extend 
to five hundred rupees. 

Copy of balance-sheet 434. (1) After the balance-sheet has been laid before. the 
and ae ae company at the general meeting, a copy thereof signed hy the 
registrar. manager or secretary of the company shall be filed with the 
_ registrar at the same time as the copy of the annual list of members and summary pre- 


pared in accordange with the requirgments of section 32, 


~ 
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(2) If the general meeting before which a balance-sheet is laid does not ‘adopt 
- the balance-sheet, astatement of that fact and of the reasons therefore shall be annexed 
to the balance-sheet and to the copy thereof required to be filed with the registrar. 
(8) This section shall not apply to a private company, r 

(4) If a company makes default in complyi ng with the requirements of this 
section, the company and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty as is provided by sec- 
tion 32 fora default in complying with the provisions of that section. 


«185. Save as otherwise provided in this Act, any member of'a company shall 
Right of member of be entitled to be furnished with copies of the balance-sheet and 
company to popes o + the auditor’s report at a charge not exceeding six annas for every 


the auditor's report. hundred words or fractional part thereof. 


4 Statement to be published by Banking and certain other Companies. 

136. (1) Every company being a limited banking company or an insur- 
Certain ne to #nce company or a deposit, provident or benefit society shall, 
publish statement in before it commences business, and also on the first Monday in 
#chedule, February and the first Monday in August in every year during ` 
‘which it carries on business, make a statement in the form marked G in the Third 


Schedule, or as near thereto as circumstances will admit. 


(2) A copy of tho statement shall be displayed and, until the display of the next 
following statement, kopt ‘displayed in a conspicuous place in the registered office of the 
company, and in every branch office or placè where the business of the company is 

‘carried on. aan 
(3) Every member and every creditor of the company shall be entitled.to a copy 


of the statement on payment of a sum not exceeding eight annas. \ 


(4) If a company -makes default in complying with the requirements of this . 
section, it shall be liable to a fine not exceeding fifty rupees for every day during which | 
the default continues; and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty., ` 


(5) This section shall not apply to a life assurance company or provident insur- 
ance society to which the provisions of the Indian Life Assurance Companies Act, 1912, 
or of the Provident Insurfnce Societies Act, 1912, as the case may be, as to the annual 
statements.to be made by such company or society apply with or without modifications, 
if the company or society complies with those provisions. 


j f Investigation by the Registrar. 


187. (1) Where the registrar, on perusal of any document which a company 

. is required to submit to him under the provisions of this Act, is 

Sui bee OETA z ‘of opinion that any information or explanation is necessary in’ 
explanation, order that such documént may afford full particulars of’ the’ 
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matter to which it purports to relate, he may, by a written order call on the company 
submitting the document to furnish in writing such information or explanation Within 
such time as he may specify in his order. 

(2) On the receipt of an order under sub-section (Z), it shall be the duty of all 
persons who are or have been officers of the company to furnish such information or 
explanation to the best of their power. 

(8) Ifany such person refuses or neglects to furnish any such information 
or explanation, he shall be liable to a fine not exceeding fifty rupees in a respect of evwh 
offence, 

(4) On receipt of such information or explanation the registrar may annex ç the 
game to the original document submitted to him ; and any additional document so annex- 
ed by the registrar shall be subject to the like provisions as to inspection and the taking 
of copies as the original document is subject. 


(5) Tf such information or explanation is not furnished within the specified time, 
or if after perusal of such information or explanation the registrar is of opinion that the 
document in question discloses an unsatisfactory state of affairs, or that it does not dis- 
close a full and fair statement of the matters to which it purports to relate, the registrar 
shall report in writing the circumstances of the case to the Local Government. 


Inspection and Audit. 


Tnvestijation of affairs 138. The Local Government may appoint one or more com- 
of company, by inspec- petent inspectors to investigate the affairs of any company and to 
torg: report thereon in such manner as the Local Government may 
dicot s 

(i) in the case of a banking company having a share capital, on the application 
of mombers holding not less than one-fifth of the shares issued ; 

(ii) in the case of any other company having a share capital, on the application of 
members holding not less than one-tenth of the shares issued ; 

(iii) in the case of a company not having a share capital, on the application of 
not less than one-fifth in number of the persons on the company’s register of memlrs ; 

(iv) in the oase of any company, on a report by the registrar under section 137, 
sub-section (5). 


439. An application by members of a company under section 138 shall be 
Application for inspec- supported by such evidens as the Local Government may require 
tion to be supported by for the purpose of showing that the applicants have good reason 
evidence; for, and are not actuated by malicious motives in, requiring the 
investigation ; and the Local Government may, before appointing an inspector, require 
. the applicants’ to give security for payment of the costs of the inquiry. 
. the di f all are or 
Tnepection of books 140. (Z) It shall be the duty of a Perrone who are or have 
and -examination of been oflicers of the company to produce tothe inspectors all books 


officers, and documents in their custody or power relating to the company, 
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(2) An inspector may examine on oath any such person in relation to its business, 
and may administer an oath accordingly. 


(8) If any person refuses to produce any book or document which under this 
seotion it is his duty to produce, or to answer any question relating to the affairs of the 
company, he shall be liable to a fine not exceeding fifty rupees in respect of each offence, 


144. (1) “On ihe conclusion of the investigation the inspectors shall report their 

E j opinion to the Local Government, eand a copy of the report shall 
poneis ot eramigabion be forwarded by the Local Government to the registered office of 
the company, anda further, copy shall, atthe request of the 

applicants for the investigation, be delivered to them. 


(2) The report shall be written or printed, as the Local Goveriment directs. 


(3) All expenses of, and incidental to, the investigation shall be defrayed by the 
applicants unless the Local Government directs the same to be paid by the company, 
which the Local Government is hereby authorised to do. 

442. (1) A company may by special resolution appoint 


Power of company to ingnectors to investigate its affairs. 
appoint inspectors. Be eas 


s 


(2) Inspectors sò appointed shall have the same powers and duties as inspectors 
appointed by the Local Government, except that, instead of reporting to the Local Gov-.- 
ernment, they shall report in such manner and to such persons as the company in’ 


_ general meeting may direct. . 


(8) Al persons who are or have been officers of the company shall incur the like 


penalties in case of refusal to produce any book or document required to be produced to 
inspectors so appointed, or to answer any question, as they would have incurred if -the 
inspectors had been appointed by the Local Government. 


` 


* ticated by the seal of the company whose affairs they have investi, 
aa ae gated, shall be admissible in any, legal proceeding as evidence of 
' the opinion of the inspectors in relation to any ‘matter, contained - 


in the report. 


144. (1) ‘No person shall be appointed or act as an auditor of any. company 
other than a private company unless he holds a certificate from 


Qualifications and the Local Government entitling him toaot as an auditor of 
appointment of auditors i 
companies : 


Proyided that the Governor General i in Council may, by notification i in the Gazette 
of India, declare that the members of any institution or association specified in ‘such 


notification shall be entitled to be appoilted and to act as auditors of companies through: ~ 


out British India, 


1 oot 


143. A copy of the Raper of any inspectors appointed under this Act, authen- l 


N 


\ 


Ae 
1 
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(2) The Local Government shall, by notification in the’ local official Gazette, 

_ make rules providing for ‘the grant of certificates entitling the holders thereof to act as 

auditors of companies, and may by such rules provide the conditions and restrictions on 

and subject to which sucle certificate shall be granted. The holder of such a certificate 

shall bé entitled to act as an auditor of companies throughout British India unless such 
certificate restricts or limits the exercise of the right. 

(3) Every company shall at each annual general meeting appoint an ayditor or 
auditors to hold office until the next annual general meeting. 

(4) If an appointment of an auditor is not made at an annual general meeting, 
the Local Government may, on the application of any member of the company, appoint 
an auditor of ths company for the current year, and fix the remuneration to be paid to 
him by the company for his services. 

(6) The following persons : that is to say, 

(i) a director or officer of the company ; and 

(ii) a partner of such director or officer ; and 

(iii) in the caseof a company other than a private company, any person ın the 

employment of such director or oflicer, 
shall not be appointed auditors of the company. 

(6) A person, other than a retiring auditor, shall not be capable of being appoint- 
ed auditor at an annual general meeting unless notice of. an intention to nominate that 
person to the office of auditor has been given by a member of the company to the compa- 
ny not less than fourteen days before such annual general meeting, and the Company shall 

` send a copy of any such notice to the retiring auditor, and shall give notice thereof to its 
members either by advertisement or in any other mode allowed by the articles not less 
than seven days before the annual general ‘meeting : 

Provided that, if after notice of the intention to nominate an auditor has been 
given to the company, an annual general meeting is called for adate fourteen days or 
less after the notice has been given, the requirements of this section as to time in respect 
of such a notice shall be deemed to have been satisfied, and the notice to be sent, or 
/ given by the company may, instead of being seit or given within the time required by 
this section, be sent or given at the same time as the notice of the annual general meeting. 

(7) The-first auditors of the oompany may be appointed by the directors before 
the statutory meeting, and if so appointed shall hold office until the first annual general 
mesting, unless previously removed by a resolution of the members of the company in 
general meeting, in which case such members at that meeting may appoint auditors, 

(8) The directors may fill any casual vacancy in the office of auditor, but while 
any such vaganty continues, the surviving or continuing auditor or auditors (if any ) 
may act. 

(9) , The remuneration of the auditors of a company shall be fixed by the company 


in general meeting , excopt that the remuneration of any auditors appointed before the 
. 
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statutory meeting, or to fill any casual vacancy, may be fixed by the directors. 

445. (Z) Every auditor of a company shall have a right of access at all times 
tu the books and accounts and vouchers of the company, ‘and 
shall be entitled to require from the directors and officers of the 
company such information and explanation as may be necessary 

for the performance of the duties of the auditors. 
(2) The auditors shall make a report to: the members of the company on the 
` accounts examined by them, and on every balance-sheet laid before the company in general 
meeting during their tenure of office, and the report shall state— s 2 
(a) whether or not they have obtained all the information and explanations 
’ they have required ; and : i 
(b) whether, in their opinion, the balance-sheet referred to in the report is 


Powers and duties of 
auditors. 


drawn up in conformity with the law ; and 
(c) whether stch balance-sheet exhibits a true and correct view, of the state, of 
the company’s affairs according to the best of their information and the 
explanations given to them, and as shown by the books of the company. 
(3) In the case of a banking company, if the company has branch banks beyond 
the limits of India, it shall be sufficient if the auditor is allowed access to such copies of 
and extracts from the books and accounts of any such branch as have been transmitted to 


the head oifice of the company in British India. 


446. (2) Holders of preference shares and debentures of a company shall 
Rights of préference have the same right to receive and inspect the balance sheets of 


shareholders, etc. as to z : 
receipt and inspection of the company and the reports of the auditors and other 


reports, etc. reports as is possessed -by the holders of ordinary shares” 


in the company. 
(2) This section shall not apply to a private company, nor to a company regis- 
tered before the commencement of this Act. 
Carrying on business with less than the legal minimum of members. 
. 447. Ifatany time the numler of members of a company is reduced, in the, 
Liability for carrying case of a private company, below two, or in the case of any \ 
oe ee other company, below seven, and it carries on business for more ` 
of a private company, than six months while the number is 80 reduced, every person 
two members. „whois a member of the company during the time that itso 
carries on business after those six months and is cognisant of the fact that it is carrying 
on business with fewer than two members or seven members, as, the case may be, shall be 
severally liable for the payment of the whole debts of the company contracted during 
that time, and may besued for the same without joinder in the suit of any other member. 
Service and Authentication of Documents. 
448. A document may be served on a company by leaving 


Service of documents it at, or sending it_by post to, the registered office of the 
on company. 
company. ° 


pi 
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149. å document may i served on the registrar by sending 
Tapi documents it to.him by post, or delivering it to him, or by leaving it for 
i him at his office, _ 

: 150. A document or Hiedi requiring authentication by 
aoe ofdocu- 4 oompany may be signed by a director, secretary or other author- 
te . ised officer of the company, and need not be under its common seal. 

` Tables, Forms and Rules as to preseribed matters, 7 
Application aad alter- 151. (4) The forms in the Third Schedule or forms as 


ation of aes and forms near thereto as circumstances admit shall be used in all matters 


as to prescribed matters. to which those forms refer. 

(2) The Governor General in Council may ‘alter any of the tables and forms in 
the First Schedule, so that he does not increase the amount of fees payable to the regis- 
trar in the said Schedule mentioned, and may alter or add to the forms in the 
Third Schedule. 

(3) Any such table or form, when altered, shall be published in the Gazette of 


“India, and on such publication shall have effect as if enacted in this Act, but no alteration 


made by the Governor General in Council in Table A in the First Schedule shall 
‘affect any company registered before the alteration, or repeal, as respects that company, 
any portion of that table. ` i 

(4) In addition to the powers. Nean conferred by this section, the Gover- 
nor General in Council may make rules providing for all‘or any matterg which by this 
Act are to be prescribed by his authority. 

(5) Every such rule shall be published in the Gazette of India, and on such 
publication shall have effect as if enacted in this Act. - 


Arbitration and Compromise. 


TRE re te ha T 152. (1) A company may by written agreement refer to 
to refer eee to arbitration, in accordance with the Indian Arbitration Act, 


“ arbitratiom 1899, an existing, or future difference between itself and any 


other company or person. 
(2) Companies, parties to the arbitration, may delegate to the arbitrator power 
to settle any terms or to determine any matter capable of being lawfully settled or deter- 


‘ mined by the companies themselves, or by their directors or other*managing body. 


(8) The provisions of the Indian Arbitration Act, 1899, other than those 
restricting the application of the Actin respect of the subject-matter of the arbitration, 
shall apply to all arbitrations between companies and persons in pursuance of this Act. - 


153. (7) Where a compromise or arrangement is proposed between a company 


e , and its creditors or any class of them, or between the company 
Power to.compromise Dae : 
with creditors and and its members or any class of them, the Court may, on the 


vy 
members. application ines summary way of the company.or of any creditor 


member of the company. or, in the case of a company being wound ‘up, of the 
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liquidator, order a meeting of the creditors or class of creditors, or of the members of the 
company or class‘of members, as the case may be, to be called, held and conducted in 
such manner as the Court directs, -~ E 

(2) Ifa majority in number representing three-fourths in value of the oreditors 
or class ‘of creditors, or members or class of members as the case may be, present either in 
person or by proxy at the meeting, agree to any compromise or arrangement, the 


compromise or arrangement shall, if sanctioned by the Court, be binding on all the 


creditors ðr the class of vreditors or on all the members, pr class of members, as the case 


may be, and also on the company, ‘or, in the case of a company in the course of being 
wound up, on the liquidator and contributories of the company. 

(8) In this section the expression “ company” means any ctmpany liable 
to be wound up under this Act. 


Conversion of private company into public company. 
. 154. (2) A private company may, subject to anything contained in its 
memorandum or articles, by a special resolution and by, ‘filing 
fate eae eli ate with the registrar a copy of such resolution and also such a state- 
ment in lieu of prospectus as the company, if a public company, 
would have had to file before allotting any of its shares or debentures, together with such 
a duly verified declaration as the company, if a public company, would have had to file 

hefore commencing business, turn itself into a public company. 


(2) Upon the filing of the documents mentioned in sub-section (1), the registrar . 
‘shall record thg change in his books relating to the ‘company. , 


e 
; Parr V. 
WINDING UP. 
“Preliminary, 


155. (7) The “winding up 


' ‘of a öompàåny miay ” be 
Mode of winding up. either— i ap y A y 


-> (i) bythe Court jor 
(ii) voluntary ; or 
(üi) subject to the supervision of the Court. Š 
(2) The provisions of this Act with respect to winding up apply, 
contrary appears, to the winding up of a company in any of these modes. 
g Contributories, 
156. (1) In the event of a company being wound up, 


unless ‘the 


every present and past 


. Liability as contribu- member shall, subject to the provisions of this section, be liable 
tories of present and to contribute to the assels, of the company to an amount sufficient 
past members. 


for payment of its debts and liabilities and the costs, charges and 
expenses of the windmg up, and for the adjustment of the rights of the contributories 
among themselves, with the qualifications followin (that is to say) :— ‘ ° 


4 


. . ` 


e x i 
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(i) a past member shall not be liable to contribute if he has ceased to be a member 
for one year or upwards before the commencement of the winding up; 

(ii) a past member shall not be liable to contribute in respect of any debt or 

liability’ of the company contracted after he ceased to be a member ; 

(iti) a past member shall not be liable to contribute unless it appears to the 
Court that the existing members are unable to satisfy the contributions 
required to be made by them in pursuance of this Act ; P 

(iv) in the case of a company limited by shares, no contribution shall be required 
from any member exceeding the amount (if any) unpaid on the shares 
in respect to which he is liable as a present or past member ; 

(v) ‘In the case of a company limited by guarantee, no contribution shall be re- 
quired from any member exceeding the amount undertaken to be contribut- 
ed by him to the assets of the company in the event of its being wound up ; 

(vi) ‘nothing in this Act shall invalidate any provision contained in any policy of 
insurance or other contract whereby the liability of individual members on 
the policy or contract is restricted, or whereby the funds of the company 
are alone made liable in respect of the policy or contract ; 

(vii) a sum due to any member of a company in his character of a member, by 
way of dividends, profits or otherwise, shall not be deemed to be a debt of 
the company payable to ‘that member in a case of competition between 
himself and any other creditor nota member of the company; but any 
such sum may be taken into account for the purpose of thé final adjustment 
of the rights of the coatributories among themselves. 


(2) In the winding up of a company limited by guarantee which has a share 
capital, every member of the company shall be liable, in addition to the amount under- 
taken to be contributed by him to the assets of ‘the company in the event of: its being 
wound up, to contribute to the extent of any. sums unpaid on any shares held by him. 


15'7. In the winding up of a limited company any director whether past or 
Liahility of directors present, whose liability is, an _Dubeuanbe of this Act, unlimited, 
whose liability is un- shall, in addition to his liability (if any) to contribute as an 
nite; ordinary member, be liable to make a further contribution as if 
he were at the commencement of the winding up a member of an unlimited company : 
Provided that— 
(i) a past director shall not be liable to make such further contribution if Äe has 
“ceased to hold office fora year or upwards before the commencement of the 
+ . winding up; $ i 
(ii) a past director shall not be liable to make such further contribution in res- 
<x ' pect of any debt or liability of the company contr aea after he ceased to 
hold office ; ; . 
(iii) subject to the articles a director shall not be liable t to make such further 


+r 


` 
o a ’ 
1 
, 
e 


102 |, THE BOMBAY LAW REPORTER. / l [voL RV, 


contribution unless the Court deems it necessary to require that contribu- 
tion in order to satisfy the debts and liabilities of the company, and: the 
costs, charges and expenses of the winding up. 
158. The term “ contributory” means every person liable to contribute to the 
assets of a company in the event of its being wound up, and, 
„in all proceedings for determining and in all. proceedings prior 
- ‘ tothe final determination ' of the persons who are to be deemed 
contributories, includes any person alleged to be a contributory. 
159. (Z) The liability of a contributory shall create a debt 


Nature of liability of accruing due from him at the’time when his liability commenced, 
contributory. 


Meaning of “ contri- 
butory.” 


"but payable at the times when calls are made for enforcing ‘the 
liability. ; 


‘any Court of Small Causes sitting outside the Presidency-towns. 
160. (Z) Ifa contributory dies either before or after he has been placed on the 


list of contributories, his legal representatives and his heirs shall | 


Contributor I case be liable in a due course of administration ‘to contribute to the 
assets of the company in discharge of his ee and shall be 
contributories accordingly. . 

(2) If the legal representatives or heirs make default in paying any money order- 
ed to be paid by them, proceedings may be taken for administering the property of the 
deceased ‘contributory, whether moveable or tamoveable, or both, and of compelling 
payment thereout of the money due. ! 

l Contributories i AS 164. Ifa contributory is adjudged insolvent either before or 
of aaplay of mem- after he has been placed on the list of contributories, then— 

(Z) his assignees shall represent him for all the purposes of the winding up, and, 
shall be, contributories accordingly, and may be called on to admit to proof 
against the estate of the insolvent, or otherwise to allow to be paid out of 
his assets in due course of law, any money due from the insolvent in 
respect of his liability to contribute to the assets of the company ; and 

(2) there may be proved against the estate of the insolvent: the eobimated value 
of his liability to future calls as well as calls already made. 


ji 


Winding up by Court. 


Ciyounsinnces in which 162. A company may be wound up by the Court— 
com ' 


up by Court. : i 
(i) if the company has by special resolution resolved that the company be wound 
up by the Court : ‘ 
(ii) if default i is made i in filing “the statutory, report or in “holding the statutory 
« meeting :' 


(2) No claim founded on the liability of a contributory shall be cognizable by | 


Z 
oo 
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(iii) if the company does not commence its business within a year from its incor- 
. poration, or suspends its business for a whole year : 
.(iv) if the number of members is reduced, in the case of a private company, 
below two or, in the case of any other company, below seven : 
(v) if the company is unable to pay its debts :' 
(vi) if the Court is of opinion that it is just and equitable that the company 
should. be wound up. 
Company when deemed 163. A company shall be deemed to be unable to pay its 
unable to pay its debts, deb Wares 
(i) if a creditor, by assignment or otherwise, to whom the company is indebted in 
. a sum exceeding five hundred rupees then due, has served on the company, 
by leaving the same at its registered office, a demand under his hand 
requiring the company to pay the sum so due and the company has for 
three weeks thereafter neglected to pay the sum, or to secure or compound 
for it to the reasonable satisfaction of the creditor ; or 
(ii) | if execution or other process issued on a decree or order of any Court in 
favour of’ creditor of the sompany is returned unsatisfied in whole or in 
part; or’ ' 
(üi) if it is proved to the satisfaction of the Court that the company is unable to 
pay its debts, and, in determining whether a company is unable to pay 
+ its debts, the-Court shall take into account the contingent and prospective 
liabilities of the company. - 


i 164. Where the High Court makes an order for winding up a company under 
this Act, it may, if it thinks fit, direct all subsequent proceedings 


Winding up may i . me 
spared t z Pba to be had in a District Court ; and thereupon such District Court 
Court. 


shall, for the purpose of winding up the company, te deemed 
to be “the Court” within the meaning of this Act, and shall have, for the purposes of 
such winding up, all the jurisdiction and powers of the High Court. 


465. If during the progress of a winding up in a Distriot Court itis made to 

A anstax of windin to appear to the High Court that the same could be more conve- 
up aa a District niently prosecuted in any other District Court having jurisdiction 
Goat teeny to wind* up companies, the High Court mey transfer the same 


to auch other Court, and thereupon the winding up shall proteed in such other District 
Court. ` f : 
466. An application to the Court for the winding up of a company shall be by 
sprasiniand: as toraP petition presented, subject to the provisions of this section, either 
plications for winding by the company, or by any creditor or creditors (including any 
up. contingent or prospective creditor or creditors), contributory or 
sarees or by all or any of those parties, together or separately : i 
`- Provided that— : : 
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(2) a contributory shall not be entitled to present a petition for winding up a 
company unless— 


, 


(i) either the number of members is reduced, in the case of a private company, 
“below two, or, in the case of any other company, below seven ; or 


(ii) the shares in respect of which he is a contributory or some of them eithor 

were originally allotted to him or have been held by him, and registered . 
in his name, for at least six months during the eighteen months before 

the commencement of the winding up, or h&ive devolved on him through 

the death of a former holder ; 


(b) a petition for winding up a company on the ground of default in filing the « 
statutory report or in holding the statutory meeting shall not be presented 
by any person except a shareholder, nor before the expiration of fourteen. 
days after the last day on which the meeting ought to have been held ; 

(c) the Court shall not give a hearing to a petition for winding up a company by 
a contingent or prospéctive creditor until such security for costs has been 
given as the Court thinks reasonable and: until a primd facie case for 
winding up has been established to the satisfaction of the Court. 


467. An order for winding up a company shall operate in 
wee of winding uP favour of all the creditors andof all the contributories of the 
' company asif made on the joint petition of a creditor and ofa 


contributory. . 
168. A winding up of a cympany by the Court shall be deem- 
Commencement of ed to commence at the time of the presentation of the petition for 
winding up by Court. 
: the winding up. 
169. ‘The Court may, at any time after the presentation of the petition for 
i winding up a company under this Act, and before making an 
_ Court may grant in- order for winding up the company, upon the application of the 
IVAOEOBE is company or ofany creditor or contributory of the company, 
restrain further proceedings in any suit or proveeding against the company, upon such 
terms as the Court thinks fit. 


170. (4) On hearjng the petition the Court may dismiss it with or without 

costs, or adjourn the hearing conditionally or unconditionally, or 

Powers of Court on make any interim order or any other order thatit deems just, but 

Rosine using the Court shall not refuse to make a winding up order on the 

ground only that the assets of the company have been mortgaged -to an amount equal to 
or in excess of those assets, or that the company has no assets, 


(2) Where the petition is presented on the ground of default in filing the statu- 
tory report or in holding the statutory meeting, the Court may order the costs to be paid 
by any persons who, in the opinion of the Court, are responsible for the default, 


j 


/ 
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AVL When a winding up order has been made, no suit or other legal proceeding 
shall be pr oceeded with or commenced against the company except 
by leave of the Court, and subject to such terms as the Court 
may impose. 

Copy of winding up ` 172. (Z) On the making of a winding up order, it shall be 


order to be filed with the duty of the company forthwith to file with the registrar a copy 
registrar. 


Suits stayed on 
winding*up order. 


of the order, and the pomioner in the winding up prospedingi; 
may so file a copy. 

(2) On the filing of a copy ofa winding up order, the registrar shall make a 
minute thereof in his books relating to the company, and shall notify in the local official 
Gazette that sych an order has been made. 

(8) Such order shall be deemed to be notice of discharge to the servants of the 
company, except when the business of the company is continued. 

. 173. The Court may at any time after an order for winding up, on the applicae 


tion of any creditor or contributory, and on proof to the satisfac- 
Power of Court to 
stay winding up. 


tion of the Court that all proceedings in relation to the winding 
up ought to be stayed, make an order staying the proceedings, 
either altogether or for a limited time, on such terms and conditions as the Court 
thinks fit. 

Court may have’ re 4174. The Court may, as to all matters relating to a-winding 
gard to wishes of credi- up, have regard to the wishes of the creditors or contributories 
tors or contri butories. g : : 

as proved to it by any sufficient evidence. è 

Pa Oficial Liquidators. 

175. (Z) For the purpose of “conducting the. proceedings in winding up a com- 

pany and porforming such duties in reference thereto as the 

‘Court may impose, the Court may appoint a person or persons, 
` to be called an. official liquidator or official liquidators. 

(2) The Court may make such an appointment provisionally .at any time after 
the presence of a petition and before the making of an order for „winding up. 

(3) If more persons than one are appointed to the office of official liquidator, the 
Court shall declare whether any act by this Act required or authorised to be done by the 
official liquidator is to be done by all or any, one or more of such persons. 

` (4) The Court may determine whether any, and what, security is to be given by 
any official liquidator on his appointment. 

(5y The acts of an official liquidator shall be valid notwithstanding any defect 
that may afterwards: be discovered in his appointment: Provided that nothing in this 
sub-section shall be deemed to give validity to acts done by an official liquidator after 
his appointment has been shown to be invalid. 

(6) A receiver shall not be appointed of assets in the hands of an official liqui- 
dator. . : eee e i 

aH e 


Appointment of offi- 
cial liquidator. 
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tions, remov- 
flee up vacancies by the Court on due cause shown. : 
"A compensation. ' j ; 

(2) Any vacancy in the office of an official liquidator appointed by the Court 
shall be filled up by the Court. 

(8) There shall be paid to the official liquidator such salary or remuneration, by 
way of per¢entage or otherwise, as the Court may direct ; and, if more liquidators than 
one are appointed, such remuneration shall be distributed Amongst. them in such propor- 
‘ tions.as the Court dirests. 

177. The official ante shall be deod by the style 
` of the official liquidator of the particular company in respect of 
„whioh hei is appointed, and not by his individual name. 

178. @ The official liquidator shall take into his custody, or 
under his control, all ihe property, effects and actionable claims 


ee liquidator, 


Custody of company’s 
“property. 
to which the company is or appears to be entitled. 


(2). TE no official liquidator is appointed, or during any vacancy in such appoint- 
ment, all the property of the company shall be dee ned to be in the custody of the Court. 
Powers ‘of official 479. The oflicial liquidator shall have power, with the sanc- 
liquidator. tion of the Court, to do the following things :— . 
O to institute or defend any suit or pr osecution, or other legal proceeding, civil 
oy criminal, in the name and ‘on behalf of the company ; 
(b) to carry on the business of the company so far as may be’ necessary for. the 
bene‘cial winding up of the same; ° 
(c) to sell the immoveable and moveable property of the company by public 
auction or private contract, with power to transfer the whole thereof to 
any person or company, Or to sell the same in parcels ; 


(@) to do all acts and to execute, in the name and on behalf of ihe company, 
„all deeds, receipts, and other documents, and for that purpose to use, when : 


necessary, the company’s:seal;  , 
(e) to prove, rank and claim jih the "insolvency of any contributory, for any 
balance against his estate, and to receive dividends in the insolvency, in 
respect of, that balance, as a separate dobt due from, the insolvent, and 
.  rateably with the other separate creditors ; : 

(f) to draw, accept, make and indorse any bill of exohange, hundi or promissory 
note in the name and on behalf of the company, with the same effeot with 
respect to the liability of the company as if the bill, hundi or ‘note had 
been drawn, accepted, made or indorsed by or on behalf of the company 
in the course of its business ; 

(g) to raise on the security of the assets.of the company any money requisite ; 

(h) to take out, in his official name, letters of administration to any deceased. 

-e wontributory, and to do in his official name any other aot PUSAN for 


j 


176. (2) Aug official liquidator may resign or be removed 
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obtaining payment ofi any money due from a contributory or his estate 
‘which cannot be conveniently done in the name of the company ; and in 
all such cases the money due shall, for the purpose of enabling the liquida- 
tor to take out the letters of administration or recover the money, be 
deemed to be duo to the liquidator himself: Provided that nothing herein 
empowered shall be deemed to affect the rights, duties and privileges of any 
Administrator General ; 

(é) to do all such other things as may be necessary for winding up the affairs 
of the company and distributing its assets. 


180, The Court may provide by any order that the official 
Discretion’ of official ji juidat : fth : 
liquidator. iquidator may exercise any 0 the above powers without the 
sanction or intervention of the Court, and, where an official 
liquidator is provisionally appointed, may limit and restrict his powers by the order 
appointing him. > 
Provision for legal 181. The official liquidator may, with the sanction of the 
assistance to official Court, appoint and advocate, attorney or pleader entitled to 
liquidator. ee : 
appear before the Court to assist him in the performance of his 
duties: Provided that, where the official liquidator is an attorney, he shall not appoint 
his partner, unless the latter consents to act without remuneration. 
482, The official liquidator of a company which is being wound up by the 
Official books to be Court shall keep, in manner prescribed, proper books in which 
kopt by liquidator in he shall cause to be made entriesor minutes of proceedings at 
ae meetings, and of such other matters as may be prescribed, and 
any oreditor or contributory may, subject to the control of the Court, personally or by 
his agent inspect any such books. . 


183. (2) Subject to the provisions of this Act thé official liquidator of a company 
ae which is being wound up by the Court shall, in the adminis- 
of Hnuidators pa tration of the assets of the company and in the distribution there- 
of among its creditors, have regard to any directions that may be 
given by resolution of the creditors or contributories at any general meeting. 


(2) The official liquidator may summon general meetings of the creditors of 
contributories for the purpose of ‘ascertaining their wishes, and it shall be his duty to 
summon meetings at such times as the creditors or contiibutories, by resolution, may 
direct, or whenever requested in writing to do so by one-tenth in value of the creditors 
or contributories, as the case may be. 


, (8) The oificial, liquidator may apply to the Court in manner prescribed for 
directions in relation to any particular matter arising in the winding up. 
(4) Subject to the provisions of this Act, the official liquidator shall use his own 
discretion in the administration of the assets, of the company and in the distribution 
© thereof amoag the creditors. °) p 


e 
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on If any person is aggrieved by any act or decision of the official liquidator, 
that person may apply to the Court, and the Court may confirm, reverse or modify the 
act or decision complained of, and make such order as it thinks just in the cireum- 
stances, 
Ordinary powers of Court. 


Settlement of list of 184. (Z) As soon as may be after making a winding up 
contributories and ap- order, the Court shall settle a list. of contributories, with power 
plication of assets, ; : s. 

to rectify the register of members in all cases where rectification 
is required in pursuance, of this Act, and shall cause the assets of the company to be 
collected and applied i in discharge of its liabilites. ` 
(2) In settling the list of contributories, the Court shall distinguish between 
persons who are contributories in their own right and persons who are contributoires as 
being representatives of or liable for the debts of others, 


'185. The Court may, at any time after making a winding up order, require 

‘any contributory for the time being settled on the list of contri- 

delivers of E butories and any trustee, receiver, banker, agent, or officer of 

the company to pay, deliver, surrender or transfer forthwith, or 

within such time as the Court directs, to the official liquidator any money, property 

or documents in his hands to which the company is primd facie entitled. 

186. (Z) The Court may, at any-time after making a winding up order, make 

Power to order “pay. 92 order on any contributory for the time being settled on the 

ment of debis hy con- list of contributories to pay, dn manner directed by the order, any 

TH pe TOS money due from him or from the estate of the person whom he 

repreceats to the company exclusive of any money payable by him or the estate by, vir- 
tue of any call in pursuance of this Act. 


(2) The Court in making such an order may, in ‘the case of an unlimited com- 
pany, allow to the contributory by way of set-off any money due to him or to the estate 
which he represents from the company on any independent dealing or contract with the 
company, but not any money due to him as a member of the company in respect of any 
dividend or profit; and may, in the case of a limited company, make to any director 
whose liability is unlimited or to his estate the like allowance : 

Provided that in the case of any company, whether limited or unlimited, when 
all the creditors are paid in full, any money due on any account whatever to a contributory 
from the company may be allowed to him by way of set-off against any subsequent call. 


187. (1) The Court may, at any time after making a winding up order, and 

either hefore or after it has ascertained the sufficiency of the 

Power of Ccurt to f q h f 
miske calls assets of the company, make calls on and order payment thereo 

; by all or any of the contributories for the time being settled on: 

the list of the contributories to the extent of their liability, for payment of any 
money which the Court considers necessary to satisfy the debts and liabilities of the 


x aie 
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company, and the costs, charges and expénses of winding up, and for the ad justment of 
the rights of the contributozies among themselves. 

(2) In making the call the Court may take into, consideration the probability 
that some of the contributories may partly or wholly fail to pay the call. 


188. The Court may order any contributory, purchaser or other person from 

` whom money is due to the company to pay the same, into the 

Garhi oe Pay? Bank ob Bengal, the Bank of Madras, or the Bank of Bombay, 

j i ` as the case may be, or any branch thereof, respectively, to the 

. account of the oficial liquidator instead of to the official liquidator, and any such order 

may be enforced in the same manner as if it had directed payment *to the official liqui- 
dator, ` : ‘ i : 

i ' 189. All moneys, bills, hundis, notes and other securities 

ita of account paid and delivered into the Bank of Bengal, the Bank of Madras 

or the Bank of Bombay, or any branch thereof, respectively, in 

the event of a company beinz wound up by the Court, shall be subject in all respects to 

the orders of the Court. : 


; E 190. (2) An order made by the Court ona contributory 
Pritam iaeiiaass shall (subject to any right of ‘appeal) be conélusive evidence that 
the money, if any, thereby appearing to be due or order to be 
+ paid is due. ~ 

(2) All other pertinent matters stated in the order shall be taken to he truly 

stated as against all persons and in alleproceedings whatsoever. 
` ae ian excln de 191. The Court may fix a time or times within which credi- 
creditors not’ proving” tors ave to prove their debts or claims, or to be excluded from 
20 time, the benefit of any distribution made before those debts are proved, 


j ; ' 192. The Court shall ‘adjust the rights of the contributories 
/ Adjustment of rights i 


of contributories, „among themselves, and distribute any surplus among the persons 
i i entitled thereto. = ; 
l 193. The Court may, in the event of the assets being insufficient to satisfy the 
| Soi liabilities, make an order as to the payment out of the assets of 
Power to order costs. 


__ the costs, charges and expenses incurred in the winding up in 
such order of priority as the Court thinks just. _ 


j ` 194. (1) When the affairs of acompany have been com- 
i oe of com- pletely wound up, the Court shall make an order that the 
E company be dissolved from the date of the order, and the company 
shall be dissolved accordingly. i 

-(2) The order shall be reported within fifteen days of the making thereof by the 
official liquidator to the registrar, who shall make in his books a minute of the dissolution 

of the company. f * n 
' (8) Ifthe official liquidator makes default in complying with the , requirements 
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of this section, he shall be liable toa fine not exceeding fifty ss for every day during 
which he is in default, 


. 


Exztraordinary powers of Court. 


195. (2) The Court may, after it has made a winding up order, summon before 

fona nk it any officer of the company or person known \or suspected to 

sons suspected of having have in his possession any property of the company, or supposed 
property òf company, 

. to be indebted to the company, or any person whom the Court 
deems capable of giving information concerning the trade, dealings, affairs or pro- 
perty of the company. y 

(2) The Court may examine him on oath concerning the same, either by word 
of mouth or on written interrogatories, and may reduce his answers to writing and 
J require him to sign them. : 
ait (8) The Court may require him to produce any documents in his custody or 

power relating to the company ; but, where he claims any lien on documents produced 
by him, the production shall be without prejudice to that lien, and the Court shall have 
jurisdiction in the winding up to determine all questions relating to that lien. 

(4) If any person so summoned, after being tendered a reasonable sum for his 
expenses, refuses to come before the Court at the time appointed, not having a lawful 
impediment (made known to the Court at the time of its sitting, and allowed by ah the 
Coart may cause him to be apprehended and brought before the Court for examination. 


196.° (7) When an order bas been made for winding up a company “by the 
Power to order public Court, and the official liquidator has applied to the Court stating - 
examination of promo- that in his opinion a fraud has been committed by any person 
ters, directors, etc, 
in the promotion or formation of the company or by any’ director 
or other officer of the company in relation to the company since its formation, the - 
Court may, after consideration of the application, direct that any person who has taken 
any part in the promotion or formation of the company, or has been a director, manager 
oreother officer of the company, shail attend before the Court on a day appointed by the 
Court for that purpose, and be publicly examined as to the promotion or formation or 
the conduct of the business of the company, or as to his conduct and dealings as 
director, manager or other officer thereof, i 
(2) The offiaial liquidator shall take. part in the examination, and for that 
purpose may, if specially authorised by the Court in that behalf, employ such: legal 
~- -assistance as may be sanctioned by the Court. 
(3) Any creditor or contributory may also take part in the examination either ` 
personally or by any person entitled to appear befere the Court. 
(4) The Court may put such questions to the person examined as the Court thinks fit. 
(6) The person examined shall be examined on oath, and shall answer all such 
questions as the Court may put or allow to be put to him. 
e (5) A person ordered to be examined*under this section may at his own cost 
. employ any person entitled to appear before the Court, who shall he at liberty to put 
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, to him such questions as the Court may deem just for the purpose of enabling him to 
explain or qualify any answers given by him: ‘ Provided that if he is, in the opinion'‘of 
the Court, exculpated from any charges made or suggested against him, the Court may 
allow him such costs as jn its discretion it may think fit. 

(7) Notes of the examination shall be taken down in writing, and shall be read 
over to or by, and signed by, the person examined, and may thereafter be used in 
evidence against him in civil proceedings, and shall be open to the nepection of any 
creditor or'contributory at all rpasonable times. 

(8) The Court may, if it thinks fit, adjourn the examination from time to time. 

(9) An examination under this section may, if the Court so directs, and subject 
to any rules in this behalf, be held before any District Judge or before any officer of the 
High Court, being an official referee, master, registrar or deputy registrar, and the 
powers of the Court under this section as to the conduct of the examination, but not as 
to costs, may be exercised by the person before whom the examination is held. 

197. The Court, at any-time either before or after making a winding up order es 


on proof of probable cause for believing that a contributory is 
' Power to. arrest ab- 


sconding contributory. about to quit, British India or otherwise to abscond, or te 


remove or conceal any of his property, for the purpose of evading 
' payment of calls or of avoiding examination respecting the affairs of the company, may 
cause the contributory to be arrested and his books and papers and moveable property to ba 

. seized, and him and them to be safely kept until such time as the Court may order. 

198. Any powers by this Act conferred on the Court shall ‘be «in addition to, 
and not in restriction of, any existing powers of instituting pro- 
ceedings against ' any contributory or debtor of the company, 
or the estate of any contributory or debtor, for the recovery 


Saving of other pro- 
ceedings. 


. of any call or other sums. 
Enforcement of and Appeal from Orders 
199. All orders made by a Court under this Act may be enforced in the same 
/ Power to enforce manner in which decrees of such Court made in any suit pending 


rf orders. ‘ therein may be enforced. 


200. Any order made by a Court for or in the course of the winding up of a 
int company shall be enforced in any place in British India other 
‘Order made in any ' : E ; 

Court to be enforced by’ than that in which such Court is situate, by the Court that would 
other roa have had jurisdiction in respect of such company if the registered 
office of the company had been situate at such other place, and in the same manner in all 
' respects as if such order had been made by the Court that is hereby required to enforce 

the same. i 
201: “Wherb any order made by one Court is to be enforced by another Court, 

: f the ord hi 

Mode of dealing wee S certified copy 0 e order so made shall be produced to the 
orders to be enforced ky proper officer of the Court required to enférce the same, and the 


other Courts, production of’such certified copy shall bo: sufliciant ovidonca of 
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such order having been made; and thereupon the last-mentioned Court shall take the 
requisite steps in the matter for enforcing the order, in the same manner as if it were 
the order of the Court enforcing the same. . 

202. Re-hearings of, and appeals from, any order or decision 
made or given in the matter of the winding up ofa company by 
the Court may be had in the same manner and subject to the same conditions in and 
subject to which appeals may be had from any order or decision of the same Court in cases 
within its ordinary jurisdiction. $ 


Appeals from orders. 


Voluntary winding up. 3 


a aps eae 203. A company may be wound up voluntarily — 


up voluntarily. 


(1) when the period (if any) fixed for the duration of thé company by the 
articles expires, or the event (if any ) occurs, on the occurence of which 
| the articles provide that the company is tobe dissolved and the company 


= i , in general meeting has passed a resolution requiring the company to be , 


wound up voluntarily ; 

(2) if the company resolves by special- resolution that the company be wound 
up voluntarily ; ; 

(3) -if the company resolves by extraordinary resolution to the effect that it 
cannot by reason of its liabilities continue its business, and that Wa is advi- 
sable to wind up. 

Commencement of 204. A voluntary winding up shall be deemed to commeénce 
Yoluntary winding up. at the time of the passing of the resolution authorising the wind- 
ing up., ' ° T 

`.. Effect of voluntary 205. When a company is wound up voluntarily, the com_ 
‘winding up on status pany shall, from the commencement of the winding up, cease to 


of company. 
carry on its business, except so far as may be required for the 
beneficial, winding up thereof : 


“ 


Provided that the corporate state and PEE powers of the company shall, ` 
notwithstanding anything to the contrary in its articles, continue until it is dissolved. 

206. (1) Notice of any special resolution or extraordinary resolution for 

; ; winding up a company voluntarily shall be given by the company 
wind up volantasly, is within ten days of the passing “of the same by advertisement in 
"the local official Gazette, and alsoin some newspaper (if any) 

circulating i in the district where the registered office of the company is situate. 

(2) If a company makes defaultin complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues ; and every officer of the company who knowingly and wilfully author- 
ises or permits the default shall be liable to a like penalty. i 
. . Consequences of vol-.” 207. The fqllowing consequences shall ensue on the voluntary 

uvtarily winding up. winding up of a company :#~- 


/ 


; 


j 


, 
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(i) the assets of the company shall be applied in satisfaction of its liabilities pare 
possu and, subject thereto, shall, unless the articles otherwise provide, 
be distributed among the members according to their rights and interests in 
the compény 3° 

. (ii) the company in general meeting shall appoint one or more liquidators for 
the purpose of winding up the affairs and distributing the assets of tho 
company, and may fix the remuneration to be paid to him or them ; 

(iii) on the appointment of a liquidator all the powers of the directors shall cease, 
except so far as the company in general meeting, or the liquidator, sanctions 
the continuance thereof ; 

(iv) the liquidator may, without the sanction of the Court, ‘exercise all powers by 
this Act given to the official liquidator in a winding up by the Court}; 

(v) the liquidator may exercise the powers of the Court under this Act of settling 
a list of contributories, and of making calls, and shall pay the debts of the 


company, and adjust the rights of the contributories among themselves ; PA 


(vi) the list of contributories shall be prima facie evidence of the liability of the 
persons named therein to be contributories ; l 
(vii) when several liquidators are appointed, every powor hereby given may be 
exercised by. such one or more of them asmay be determined by the 
company at the time of their appointment, or in default of such determin= 
ation by any number not less than two ; 
(viii) if from any cause whatever there is no liquidator acting, thd Court may, on 
the application of a contributory, appoint a liquidator ; and 
(ix) the Court may, on cause shown, remove a liquidator, and appoint another 
liquidator, 
208. (2) The liquidator in a voluntary winding up shall, 
within twenty-one days after his appointment, file with the 


` 


' Notice by: liquidator 
of his appointment. 
registrar a notice of his appointment in the form prescribed. 


(2) If the liquidator, fails to comply with the requirements of this section, he 
shall be liable to a fine not exceeding fifty rupees for every day during whioh the default 
continues. 

209. (2) Every liquidator appointed by a company ina voluntary winding 

Rights of oreditors in up shall, within seven days from his apphintment, send notice by 
a voluntary winding post to all persons who appear to him to be oreditors of the com- 
up. pany that a meeting of the creditors of the company will be held 
on a date, not being less than twenty-one days nor more than one month after his 
appointment, ; ‘and at a place and hour, to be specified in the notice, and shall also advertise 
notice-of the meeting once in the local official Gazette and once at least in some news- 
paper (if any) circulating in the district where the registered office or principal place 
of business of the company Was situatg, ` 

‘Wa i . 
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~- (2) At the meeting t to be held in pursuance of the foregoing provisions of this 


‘section the creditors shall determine whether an application shall be made to the Court 


forthe appointment of any person as liquidator in the place of, or jointly with, the 
liquidator appointed by the company, and, if the creditors so resobve, an application may 
be made accordingly to the Court at any. time not later than fourteen days after the 
date of the meeting, by any creditor appointed for the purpose at the meeting : 

Pr ovided that the Court may, by order at any time, extend the time for making 
an application under this sub-section for,such period as the Court thinks proper. 


(8) On any such application the Court may make an order either for the removal 
of the liquidator appointed by the company and for the appointment of some other person 
as liquidator or for the appointment of some other person to act as liquidator jointly with 
the liquidator appointed by the company, or such other order as, having regard to the 
interests of the creditors and contributories of the company, may seem just. 


(4) ‘The Court shall make such order as to the costs of the application as it 


‘may think fit, and, if it is of opinion that, having regard to the interests of the credi- 


tors in the liquidation, there were reasonable grounds for the application, may order the 
costs of the application to be paid out ofthe assets of the company, notwithstanding 
that the application i is dismissed or otherwise disposed of adversely to the applicant. 

210 (Z) Ifa vacancy occurs by death, resignation or other- 
wise in the office of liquidator appointed by the company in a 
‘voluntary winding up, the company in general- meeting. may, 
subject to any arrangement with its creditors, fill the vacancy. 

(2) For that purpose a general meeting may*be called by any contributory or, if 
there were more liquidators than one, by the continuing liquidators. 

(3) The meeting shall be held in manner presoribed by the articles, or, in such 
manner as may, on application by any contributory or by the continuing liquidators, 
be determined by the Court. 7 l 

Delegation of authori- 211. (7) A company about to be, or in course of being, 


ty to appoint liquida- ° ‘wound up voluntarily may, by extraordinary resolution, delegate 
tors. i 


Power to fill vacancy 
in office of liquidator. 


ing liquidators or any of them, and of supplying vacancies among the liquidators, or 
enter into any arrangement with respect to the powers tô be exercised by the liquidators 
and the manner in which they are to be exercised. 

(2) Any act done by creditors in pursuance of any such delegated power shall 
have the same effect as if it had been done by the oompany. 


212. (1) Any arrangement entered into between a jtipany 
about to be, or in the course of being, wound up voluntarily and 
its oreditors shall, subject to any right of appeal under this 
section, be ‘binding on the éompany if sanvtioned by an extraordinary resolution, and on 
the creditors if euceded to by three-fourths in numbér and value of the creditors... 


Arrangement when 
binding on creditors, * 


$ 


to its creditors, or to any committee of them, the power of appoint-' 


va 
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(2) Any creditor or contributory may, within three weeks from the completion 
of the arrangement, appeal to the Court against it, and the Court may thereupon, 
as it thinks just, amend, vary or confirm the arrangement. 

213. (1) Where a company is proposed to be, or isin course of being, wound 

Power for liquidators Up altogether voluntarily, and the whole or part of its business or 
panier errno 248 property is proposed to be transferred or sold to another company 
of property of company. (in this section called the transferee company) the liquidator 
of the first mentioned comparfy (in this section called the transferor company) may, 
with the sanction of a special resolution of that company conferring either a general 
authority on the liquidator or an authority in respect of any particular arrangement, 
receive, in _edmpensation or part compensation for the transfer or sale, shares, policies or 
other like interests in the transferee company, for distribution among the members of the 
transferor company, or may enter into any other arrangement whereby the members of 
the transferor company may, in lieu of receiving cash, shares, policies or other like 
interests, or in addition thereto, participate in the profits of, or receive any other benefit 
from, the tranferee company. NIFS 

(2) Any sale or arrangement in pursuance of this section shall be binding on 
the members of the transferor company. 


(3) If any member of the transferor company who did not vote in favour of the 
special resolution at either of the meetings held for passing and confirming the same 
expresses his dissent therefrom in writing addressed to the liquidator, and left at the 
registered office of the company within seven days after the confirmation of the special 
resolution, he may require the liquidator either to abstain from carrying the resolution 
into effect, or to purchase his interest ata price to be determined by agreement or by 
arbitration in manner hereinafter provided. 


' (4) Tf the liquidator ‘elects to purchase the member’s interest, the purchase- 
money must be paid before the company is dissolved, and be raised by the liquidator in 
such manner as may be determined by special resolution. 


l (5) A special resolution shall not be invalid for the purposes of this section 
by reason that it is passed before or concurrently with a resolution for winding up the 
company, or for appointing liquidators ; but if an order is made within a year for wind- 
‘ing up the company hy or subject to the supervision of the, Court, the special resolution 
shall not be valid unless sanctioned by the Court. 

214. (2) The price to be paid for the purchase of the interest 
of any dissentient member maybe determined by agreement, 
T£ the parties dispute about the same, such dispute shall be settled 


Mode of determining 
price, M 


by arbitration. 

(2) The provisions of the Indian Arbitration Act, 1899, other than those restrict- 
ing the application of the Act in respect of the subject-matter of the arbitration, shall 
apply toall arbitrations in pursuance of this section, 


eed 


SEG 7 _ TE BOMBAY LAW REPORTER, tvor. XV. 


215. (1) Where a company is being wound up voluntarily, the liquidator. or any 
contributory or creditor may apply to the Court to determine 
any-question arising in the winding up, or to exercise ag’ respects’ 
the enforcing of calls, or any other matters, all or any of the powers which the Court 
might exercise if the company were teing wound up by the Court. 


Power to apply to Court. 


(2) The Court, if satisfied that the determination of the question or the acquired 
exercise of power will be just and beneficial, may accede wholly or partially to the appli- ` 
_ cation on such terms and conditions as the Court think’ fit, or may make such other 
order on.the application as the Court thinks just. : 


216. (2) Where a company is being wound up voluntarily, the liquidator may, 
from time to time, summon general meetings of the company for 


the purpose of obtaining the- sanction of the company: by special 
or extraordinary resolution, or for any other purposes he may 


Power of liquidator to, 
. call general meeting. 


thin, fit, 


(2) In the event of the winding up continuing for more than one year, the 

liquidator shall summon a general meeting of the company at the end of the first year 

` from the commencement of the winding. up, and of each succeeding year, or as saon 

thereafter as may be convenient, and shall lay before the meeting a statement in the 

prescribed form containing the prescribed particulars with respect to the proceeding in 
and the positon of the liquidation. Loe 


any.” (1) In the case of every voluntary winding up, as soon as the affairs of 

~ the company are fully woud up, the liquidator shall make up 

‘i and an account of the winding up, showing how the winding up has 
i been conducted and the property of the company has been dis- 

posed of; and thereupon shall call a general meeting of the company for the purpose of 


laying: before it the account, and giving any explanation thereof. : 
x 


e (2) The mepting shall be called by advertisement, specifying the time, place an 
object thereof, and published one month at least before the meetingin the manner + 
specified in section 206. N 


(3) Within one week after the meeting, the liquidator shall file with the registrar \ 
a return of the holding tf the meeting, and of its date, and in default of so doing, shall 
be liable to a fine not exceeding fifty rupees for every day during which the default 
continues. \ 
(4) The registrar on the fling of the return shall forthwith register it, and, on 
the expiration of three months from the registration of the return, the company shall 
be deemed to be dissolved : l 
Provided that the Court may, on the PETETA of the liquidator or of any other 
person who appears to the Cqurt to bë interested, make, an order deferring the date 
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- at which the dissolution of the company is to take effect for, such time as the Court 
thinks fit. 


- * (5) Jt shall be the duty of the person on whose application an order of the 
Court under sub-section (4) is made, within twenty-one days after the making of the 
order, to file with the registrar a certified copy of the order, and if that person fails so 
to do, he shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues. 


218. All costs, charg’s and expenses properly incurred in the voluntary winding 
up of a company including the remuneration of the liquidator, 
shall be payable out of the assets of the company in priority to all 
other claims at the date of the winding up. 

219. The :voluntary winding up of company shall not bar the right of any 
creditor or contributory to have it wound up by the Court, if 


Cost of voluntary 
liquidation. , 


Saving for rights of Aa ý 
creditors and contribu- the Court is of opinion, in the case of an application by a creditor, 


tores, that the rights of the creditor or, in the case of an application hy 
a contributory, that the rights of the contributories will be prejudiced by a voluntary 
winding up. 

7 220. Where a company is being wound up voluntarily, and 

Power of Court to : fee : 

adopt proceedings of an order is made for winding up by the Court, the Court may, 
voluntary winding up. if it thinks fit, by the same or any subsequent order, provide 
for the adoption of all or any of the proceedings in the voluntary winding up. 


Winding up subject to supervision of Court. 


e 
224. When a company has by special or extraordinary resolution resolved to 
EE E E wind up voluntarily, the Court may make an order that the volun- 
ing up subjeot to super- tary winding upshall continue, but subject to such supervision of 
PAOR: tho Court, and with such liberty for cre litors, contributories or 
others to apply to the Court, and generally on such terms and conditions as the Court 
thinks just. i ‘ ‘ mn 
Effect of petition for 222. A petition for the continuance of a voluntary winding 
winding up subject to up subject to the supervision of the Court shall, for the purpose 
apennssior: of giving jurisdiction to the Court oyer suits, be deemed to be a 
_ petition for winding up by the Court. ° 
223. The Court may, in deciding between a winding up by the Court and a - 
ouga : vision, in th : ere 
Gomt niay. have rë: winding up subject to supervision, = e appointment of liquida, 
gard to wishes of credi- tors, and in all other matters relating to the winding up subject 
tors and contributories. a g i 
to supervision, have regard to the wishes of the creditors or con- 


tributories as proved to it by any sufficient evidence. 

Power for Court to 224. (1) Where an order is made fora winding up subject 
appoint ot remoye liqui- to supervisiop, the Court’ may by the same or any subsequent 
dators; i order appoint any additional liquidator. ¿ 


3118 . THE BOMBAY LAW REPORTER. o [Vot xv. 


(2) A liquidator appointed by the Court under this section shall have -the same 
powers, be subject to the same obligations, and in all respects stand in the same position 
as if he had been appointed by the company. i ° i 


(8), The Qourt may remove any liquidator so appointed by the Court ‘or any 
liquidator continued under the supervision order, and fillany vacancy occasioned by the 
removal, cr by death or résignation. , l 


225. _(Z) Where an order is made for a winding up subject to supervision, 
. be the liquidator may, subject to any restrictions imposed by the 
ae OP Po aaa Court, exercise all his powers, without the sanction or inter- 
. vention of the Court, in the same manner as ife the company 

were being wound up altogether voluntarily. 


(2) Except as provided in sub-section (Z), and save for the purposes of section 


196, ny order made by the Court for a winding up subject to the supervision of the 


Court shall for all purposes, including the staying of suits and other proceedings, be 
deemed to be an order of the Court for winding up the company by the Court, and ‘shall 
confer full authority on the Court to make calls, or to enforce calls made by the 
liquidators, and to exercise all other powers which it might have exercised if an order 
had been made for winding up the company altogether by the Court. 


(3) In the construction of the provisions whereby the Court is empowered to 


direct any actor thing to be done to or in favour of the official liquidator, the expression 

« official liquidator ” shall be deemed to mean the liquidator conducting the winding up 
e 

subject to the supervision of the Court. | 


°926. Where an order has been made for the winding up of a company subject 
Appointment in cer- to supervision, and an order is afterwards made for winding up 


tain cases of voluntary by the Court, the Court may, by the last mentioned order or by 
liquidators to office of : eas 
ofticial liquidators. any subsequent order, appoint the voluntary liquidators’ or any, 


of thtm, either provisionally or permanently, and either with or without the addition of \ 


any other person, to be official liquidator in the winding up by the Court. 


Supplemental Provisiops. 


924. (1) In the case of voluntary winding up every transfer of shares, except 

Avoidance of transfers, transfers made to or with the sanction of the liquidator, and 

etc., after commence- every alteration in the status of the members of the company made 
ment of winding up. after the commencement of the winding up shall be avoid. 


(2) In the case of a winding up by or subject to the supervision of the Court, 
every disposition of the property (including actionable claims) of the company, and every 
transfer of shares, 
ment of the winding up shall, unless the Court otlterwise orders, be void, 


> 


or alteration in the status of its members, made after the commence- ` 


\ 


- 
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228. In every winding up (subject in the case of insolvent companies to the 
application in accordance with the provisions of this Act of the 
law of insolvency) all debts payable on a contingency, and all 
élaims against the company, present or future, certain or contin- 
gent, shall be admissible to proof against the company, a just estimate being made, so 
far as possible, of the value of such debts or claims as may be subject to any 
contingency or for some other reason do not bear a certain value. fe 


Debts of all descrip- 
tions to be proved. 


229. In the winding up of an insolvent company the same rules shall prevail 


Appheation of inso!- and be observed with regard to the respective rights of secured 
vency rules in winding 
up of insolvent com- 
panies, 


and unsecured creditors and to debts provable and to the 
valuation of annuities and future and contingent liabilities as 

are in force for the time being under the law of insolvency with respect to the estates 

of persons adjudged insolvent ; and all persons who in any such case would be entitled 

to prove for and receive dividends out of the assets of the company may doine ini 
under the winding up, and make such claims against the company as they 
` respectively are entitled to’ by virtue of this section. 


230. (2) Ina winding up there shall be paid in priority 


Preferential payments. to all other debts— 


f (a) all revenue, taxes, cesses and rates, whether payable to the Crown or to a 
‘local authority, due from the company at the date hereinafter mentioned and having 
- become due and payable within the twelve months next before that date ; 

(b) all wages or salary of any clerk or servant in respect of service rendered 
to the company within the two months next before the said date, not exceeding 
one thousand rupees for each clerk or servant ; and 

¢ (e) all wages of any labourer or Jodan not exceeding five hundred rupees 
or each, whether payable for time or piecework, in respect of services Tendered 

“to the company within the two months next before the said date. 
f (2) The foregoing debts shall— 

(a) rank equally among themselves and be paid in full, unless the assets are, 

` insufficient to meet them, in which case they-shall abate in equal proportion ; and 

(b) av far as the assets of the company available for payment of general creditors 
are insufficient to meet them, have priority over the claims of holders of debentures 
under any floating charge created by the company, and be paid accordingly out of any 
property comprised in or subject to that charge. 


(8) Subject to the retention of such sums as “may be necessary for the costs 
and expenses of the winding up, the foregoing debts shall be discharged forthwith 
so far as the assets are sufliciont to meet them. 


’ 


(4) In the event of a landlord or other person distraining or having distrained 
on any goods or effects of the company within three months next before the dato of a 


i í 
° 


120 a THE BOMBAY LAW REPORTER. - `- [vorni xv. 


‘winding up order, the debts to which priority is given by this section shall be a first 
charge on the goods or effects so distrained on, or the proceeds of the sale thereof : , 


Provided that in respect of any money paid under any such charge the 


landlord or other person’ shall have the same rights of priority as the person 
to whom the payment is made. 

(5) The date hereinbefore in this section referred to is— 

(a) “in the case of a company ordered to be wound,up compulsorily which had not 
previously commenced to be wound up voluntarily, the date of the winding up order ; and 

(b) in any other case, the date of the commencement of the winding up. 


231 (1) Any’ transfer, delivery of goods, payment, execution “or other act 
relating to property which would, if made or done by or against 


Fraudulent preference. an individual, be deemed in his insolvency a fraudulent pre- 


ference; shall, if made or done by or against:a company, be deemed, in the event of its ` 


pane wound up, a fraudulent preference of its creditors, and be invalid accordingly. 


(2) For the purposes of this section the presentation of a petition for winding up 
in the case of a winding up by or subject to the super vision of the Court, and a resolu- 
‘tion for winding up in the case of a voluntary winding up, shall be deemed to 
correspond with the act of insolvency in the oase of an individual. E 


(8) Any transfer, or assignment by a company of all its pr operty to trustees 
for the benefit of all its creditors shall be void. 


232. (1) Where any company is being wottnd up by or subject to the super- 
Avoidance of certain Vision of the Court, any attachment, distress or execution put in 
attachments, execu- force without leave of the Court against the estate or effects of the 
Money ets company after the commencement of the winding up shall be void., 


(2) Nothing in this section applies to proceedings by the Government. - 


- 233. Wheres company is being wound up a floating charge on the undertaking 

or property of the company created within three months of the 

Peri of floating commencement of the winding up shall, unless it is proved that 

the company immediately after.the creation of the charge was 

solvent, be invalid excep’ to the amount of any cash paid to the company at the time of, 

or subsequently to the creation of, and in consideration for, the charge, together with 
interest on that amount at the rate of five per cent. per annum. 


234. (Z) The liquidator may, with the sanction of the Court when the Janmi 
General scheme of li- is being wound up by the Court or subject to the supervision of 
quidation may be sanc- the Court, and with the sanction of an extraordinary resolution 
tioned, of the company in the case of a voluntary winding up, do the 


following things or any of them :— 2 


(i) * pay any olasses of creditors in full ; 


N 


\ 


\ 


\ 


A 


\ 


l 
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(ii) make any compromise or arrangement with creditors or persons claiming to 
be oreditors or having or alleging themselves to have any claim, present 
or future, whereby the company may be rendered liable ; 

(iii) compromisé all calls and liabilities to calls, debts and liabilities capable of 
resulting in debts, and all claims, present or future, certain or contingent 
subsisting or supposed to subsist between the company and a contributory 
or alleged contributory or other debtor or person apprehending Jiability to 
the company, and’ all questions in any way relating to or affecting the 
assets or the winding up of the company, on such terms as may be agreed, 
and take any security for the discharge of any such call, debt, liability or 

J claim, and give a complete discharge in respect theredf. 


(2) The exercise by the liquidator of the powers of this section shall be joes to 
the control of the Court, and any creditor or contributory may apply to the Court with 
respect to any exercise or proposed exercise of any of these powers. 


235. (1) “Where, in the course of winding up a company, it appears that ‘any 


Power of Court to Pe who has taken part in the formation or promotion of the ` 
assess damages against company, or any past or present director, manager or liquidator, 


delinguent Gee or any officer of the company, has misapplied or retained or be- 
come liable or accountable for any money or property of the company, or been guilty of 


* any misfeasance or breach of trust in relation to the company, the Court may, on the 


application of the liquidator, or of any creditor or contributory, examinéinto tho con- 
duct of the promoter, director, manager, liquidator or officer, and compel him to repay or 
restore the money or property or any part thereof respectively with interest at such rate 
as the Court thinks just, or to contribute such sum to the assets of the company by way 
of compensation in respect of the misapplication, retainer, misfeasance or breach of trust 
as the Court thinks just. 


(2) This section shall apply notwithstanding that tho offence is one for whioh 
the offender may be criminally responsible. j 


(8) The Indian Limitation Act, 1908, shall apply toan application under this 
section as if such application werea suit. 


236. If any director, manager, officer or contributory “of any company being 

- wound up destroys, mutilates, alters or falsifies or fraudulently 
gone eg falsifica- secretes any books, papers or securities, or makes, or is privy to 
the making of, any false or fraudulent entry in any register book 

of account or document belonging to the company with intent to defraud or deceive any 
person, he shall be liable to imprisonment for a term which may extend to seven years, 


and shall also be liable to fine, : 2 


a S a 
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- 237. (Z) If it appears to the Court'in the course of a winding up by or subject 
‘to the supervision of the Court that any past or present director, 
manager, officer or member of the company has been guilty 
of any offence in relation to the company for which’ he is crimi- ` 
nally responsible, the Court may, on the application of any person ‘interested in the 
winding up, or of its own motion, direct the official liquidator or. the liquidator’ (as the 
case may,be ) to prosecute for the offence, and may order the costs and expenses to be 


Prosecution of delin- 
quent directors, etc. 


paid out of the assets of the company. 


(2) If it appears to the liquidator in the course of a voluntary winding ‘up that 
any past or present director, manager, officer or member of the company has been guilty 
of any offence in relation to the company for which he is criminally responsiblé, the 
liquidator, with the previous sanction of the Court, may prosecute the offender; and all 
expenses properly incurred by him in the prosecution shall be payable out o the assets 
of pi company in priority to all other liabilities. a bse 


Sa 238. Tf any person, upon any examination upon oath authorised under this Act, 


or in any affidavit, deposition or solemn affirmation, in or about 


Penalty for false evi- 


ence. the winding up of any company under this Act, or. otherwise 


SO: - in or about any matter.arising under. this Act, intentionally 
gives false evidence, he shall be liable to imprisonment for a term which may, extend 
to seven years, and shall also be liable to fine. ; , ' ' iea eee 


239. (2) ) Where by this Act the Court is mied in relation to winding up 
, to have regard to the wishes of creditors or contributories, as 
Meetings to,ascertain 

wishes of creditors or proved to it by any sufficient evidence, the Court may, if it 
contributories, , ~ thinks fit for the purpose-of ascertaining those wishes, ‘direct 
meetings of the creditors or contributories to be called, held and conducted in such ' 
manner as the Court directs, and may appoint a person to act as chairman of any sudh 
meeting and to report the result thereof to the Court. f ` 


(2) In the case of creditors, d shall be had to the value of eaoh creditor’ s debt, \ 
(3) In the case of contributories, regard shall be had to the number of votes \ 
conferred on each contributory by the articles. A 
240. Where amy company is being wound up, all documents of the company 
and of the liquidators shall, as between the contributories of .the 


Documents of company company; be primd facie evidence of the truth of all matters | 


to be evidence. 
7 purporting to be therein recorded. 
er an order for a winding u or subject to the supervision of “the 
241. Aft rder f ding up by bject to the sup Eth 
; ' Court, the Court may make such order for inspection by creditors 
nation of docu and contributories of the company of its doouments as the Court 
thinks just, and any doowtments in the possession of the company 


ing bo inispected by creditors of contributorios accordingly, but not further or otherwise, 


Act VII or 191 3.]  ACTS.OF-THE SUPREME LEGISLATIVE COUNCIL, 123 


t . .242. (1) When a company, has been wound up and is 
pees j documents about to be dissolved, the documents of the company and of the 
liquidators may be disposed of as follows (that is to say) :— . 
(a) in the ease ofa winding up by or subject to the supervision of the Court, in 
such way as the Court directs ; 
(b) in the case of a voluntary winding up, in such. way as the company by extra- 
ordinary resolution directs. ` 


(2) After three years from the dissolution of the company, no ‘ia doualbiity shall 
rest on the company or the liquidators, or any person to whom the custody of the docu- 
ments has been committed, by reason of the same not being forth-coming to any person 
claiming to be interested therein. : 

243. (2) Where a company has been dissolved, the Court may, at any time 

“Power of Court to within two years of the date of the dissolution, on an application 
declare dissolution of being made for the purpose by the liquidator of the company or 
company void, by any other person who appears to the Court to be interested, 
make an order, upon such terms as the Court thinks fit, declaring the dissolution to have 
been void, and thereupon such proceedings may be taken as might have been taken if 
the company had not been dissolved. 

(2) Itshall be the duty of the person on as sain the order was made, 
within twenty-one days after the making of the order, to file with the registrar a certi- 

*fied copy of the order, and if that person fails so to do, he shall be:liable toa fine not 

exceeding fifty rupees for every day during which the default continues. 

244. (1) Where a company isebeing wound up, if the winding up is not conclud- 

ed within one year after its commencement, the liquidator shall, 
E A topend- a+ such intervals as may be prescribed, until the winding up is 

concluded, file with the registrar a statement in the prescribed 
orm and containing the prescribed particulars with respect to the Proodedings in and 
position af the liquidation. 

(2) Any porson stating himself in writing to be a creditor or*contributory of the 
company shall be entitled, by himself or by his agent, at all reasonable times, on payment 
of the prescribed fee, to inspect the statement, and to receive a copy thereof or extract 
therefrom ; but any person untruthfully so stating himself to be a creditor or contribut- 
ory shall be deemed to be guilty of an offence under section 182 of the Indian Penal Code, 
snd shall be punishable accordingly on application of the liquidator. 

f (3): T£ liquidator fails to comply with the requirements of this section, he shall 
‘be liable to a fine not exceeding five hundred rupees foreach day during which the 
default continues. f 

245. (2) Any affidavit required to be sworn under the provisions or for the 
purposes of this Part may be sworn in British India, or elsewhere 


'' Court” or -person be- 
- fore whom affidavitmay within the domjnions of His * Majesty, before any Court, J udge 


he , 
e ayyor „or person lawfully authorised to take and recejva affidavits, op 


P 
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in any part of India other than British India before any Court authorised or continued 
by the Governor Generalin Council, or in any place outside His Majesty’s dominions 
before any of His Majesty’s Consuls or Vice-Consuls. 


(2) All Courts, Judges, Justices, Commissioners and persons acting judicially in 
British India shall take judicial notice of the seal or stamp or signature (as the case may 
be) ofany such Court, Judge, person, Consul or Vice-Consul, attached, appended or 
subscribed ta any such affidavit, or to any other document to be used for the purposes a 

this Part, 


Rules, 


| 246. (1) The High Court may, from time to time, make rules consistent with 

, this Act and with the Code of Civil Procedure, 1908, concerning 

Feats eke gh Comt the mode of proceedings to be had for winding up a company 

in such Court and in the Courts subordinate thereto, and’ for 

‘ giving/effect to the provisions hereinbefore contained as to the reduction of the capital 
and the sub-division of the shares of a company. 


(2) Without prejudice to the generality of the foregoing power, the High Court 
may by such rules enable or require all or any of the powers and duties conferred and 
, imposed on the-Court by this Act, in respect of the matters following, to be exercised or 
performed by the official liquidator, and subject to the control of the Court, that is to say, 
the powers and duties of the Court in respect of — 
(a) hdlding and conducting meetings to ascertain the “wishes of creditors and 
contributories ; e 
(2) settling lists of contributories and rectifying the register of members where 
required; and collecting and applying the assets ; 
(c) requiring delivery of property or documents to the liquidator ; 
(d) making calls ; 
(e) fixing a time within which debts and claims must be proved : 
ı © Provided that the official liquidator shall not, without the special leave of the 
Court, rectify the register òf members, and shall not’ make any call without the special 
leave of the Court. i. 


4 


Removal of defunct Companies from Register. 


"Re gistrar may atrike 247. (1) Where the registrar has reasonable cause to believe 
cone company offre- that a company is not carrying on business or in the operation, 
aoa f he shall send to the company by post a letter inquiring whether 
the` company is carrying on business in operation. 


(2) Ti the registrar does not within one month of sending the letter receive any - 
answer thereto, he shall within fourteen days after the expiration of the month send to 
the company by post a registered letter referring $o the first ‘letter, and stating that no 
answer thereto has heen received and-that, if an answer is not received to the second, 


oe 


x 
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letter within one month from the date thereof, a notice willbe published in the local 
official Gazette with a view to striking the name of the company off the register. 


(8) If the registrar either receives an answer from the company to the effect 
that it is not carrying “on business or in operation, or does not within one month after 
sending the second letter receive any letter, he may publish in the local official Gazette, 
and send to'the company by post a notice that, at the expiration of three months from 
the date of that notice, the name of the company mentioned therein will, unfess cause is 
shown to the contrary, be struck off the register and the company will be dissolved 


(4) .If, in any case where a company is being wound up, the registrar has reason- 
able cause ta believe either that no liquidator is acting or that the affairs of the company 
are fully wound up, and the returns required to be made by the liquidator have not been 
made for a period of six consecutive months after notice by the registrar demanding the 
returns has been sent by post to the company, or to the liquidator at his last khown place 
of business, the registrar may publish in the local official Gazette and send to the company 
a like notice as is provided in the last preceding sub-section.’ N 


Say 
(5) At the expiration of the tite mentioned in the notice the registrar mg W 


unless cause to the contrary is previously shown by the company, strike its name off the 
register, and shall publish notice thereof in the local official Gazette, and, on the publica- 
tion in the local official Gazette of this notice, the company shall be dissolved: Provid- 
ed that ‘the liability (ifany) of every difector and member of the company shall 
continue and may’be enforced as if the company had not been dissolvede 


(6) If, a company or any member or creditor thereof feels aggrieved by the 
company having been struck off the register, the Court, on the application of the’ company 
or member or creditor, may, if satisfied’ that the company was at the time of the striking 
off carrying on business or in operation, or otherwise that it is just that the company be 
restored to the register, order the name of the company to be restored to the register, 
and thereupon the company shall be deemed to have continued in existence as if its 
name hac not been struck off ; and the Court may by the order give such directions and 
make such provisions as seem just for placing the company and all other persons in the 
same position as nearly as may be as if the name of the company had not been struck off. 


(7) A letter-or notice under this section may be addressed to-the company at its 
registered office, or, if no office has been registered, to the care of some director, manager 
or other officer of the company, or, if there is no director, manager or other officer of the 
company whose name and address are known to the registrar, may be sent to each of 
the persons who subscribed the momorandum, addressed to him at the address mentioned 
in the memorandum. 


‘ 
: 
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PART VI. 
REGISTRATION OFFICE AND FEES. ° 


248. (7) For the purposes of the registration of compunies under this Act, 
there shall be offices at such places as the Local Government 
thinks fit, and no company shall be registered except at an office 
within the province in which, by the memorandum, the registered office of the company 
is declared to be estaLlishod. 7 . 


Registration offices. 


` 


(2) The Local Government may appoint such registrars and assistant registrars 
as it thinks necessary for the registration of companies undor this Act, and may make 
regulations with respect to ‘their duties, 


(3) Í The salaries of the persons appointed under this section shall be fixed by the 
Local Goveynment. 


(4) The Local Government may direct a seal or seals to be prepared for the 
Bato tion of documents required for or connected with the registration of companies. 


-7 (6) Any person may inspect the documents kept by the registrar on payment 
of such fees as may be appointed by the Local Government, not exceeding one rupee for 
each inspection ; and any person may require a certificate of the incorporation, of any ` 
company, or a copy or extract of any other document or any part of any other document, 
_ to be certified by the registrar on payment for the certificate, certified copy or extract, 
of such fees as tite Local Government may appoint, not’ exceeding three rupees for a 
‘certificate of incorporation, and not exceeding six apnas for every hundred words or 
fractional part thereof required to be copied. ) 


(6) Whenever any act is by this Act directed to be done to or by the registrar it 
shall, until the Local Government otherwise directs, be done to or by the existing 
registrar of joint stock companies or in his absence to or by such person as the Local ' 
Government may for the time being authorise ; but, in the event ‘of the Local Govern- 
ment aitering the constitution of the existing registry offices or any of them, any such 
act shall be done to or by such officer and at such place with reference to ‘the local 
situation of the registered offices of the companies to be registered as the Local . 
Government may appoint. . 

249. (1) There shall be paid to the waster in respect of the several matters 

mentioned in Table B in the First Schedule the several fees 
pe therein specified, or such smaller fees as the Governor 


General in Council may direct. 


(2) All fees paid to the registrar in pursuance of this Act shall be 
accounted for the Crown. i 


‘NSZ 
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PART VII. 


* APPLICATION OF ACT To CoMPANIES FORMED AND REGISTERED 
* UNDER FORMER COMPANIES ACTS. 


250. In the application of this Act to existing companies, it shall apply in the 
‘Application of Act to ame Manner in the case of a limited company, other than a 
companies formed under company limited by guarantee, as if the company had been 
former Companies Acts, e ; : ORA 
formed and registered under this Act as a company limited by 
shares ; in the case of a company limited by guarantee as if the company had been 
renee and registered under this Act as a company limited by guarantee; and, 
in the case of a company other than a limited company, as if the company had béen 
formed and registered under this Act as an unlimited company : 
Provided that— 
. (Z) nothing in Table A in the First Schedule shall apply to a company formed 
‘and registered under Act XIX of 1857 and Act VII of 1860, or either of them, or under 
the Indian Companies Act, 1866, or the Indian Companies Act, 1882 oo S 
(2) reference, express or implicd, to the date of registration shall be donstniad 
as a reference to the date at which the company was registered under Act No. XIX of 
1857 and Act No. VII of 1860, or either of them, or under the Indian Companies Act, 


1866, or the Indian Companies Act, 1882, as the case may be. 


251. This Act shall apply to every company registered but ngt formed under 
Application of Acb to Act No. XIX of 1857 and Act-No. VII’ of 1860 or either of 
Sot prone registered bub them, or under the Indian Companies Act, 1866, or the Indian 
Companies Acts. Companies Act, 1882, in the same manner as it is hereinafter in 
this Act declared to apply to companies registered but not formed under this Act : 
Provided that reference, expross or implied, to the date of registration shall be 


construed as a reference to the date at which the company was registered under the said 


‘Acts or any of them. 


252. A company registered under Act, XIX of 1857 atte Act VII of 1860 or 

f either of them may cause its shares to be transferred in the 
Mode of transferring. : ; A 
: manner hitherto in use, or in such other manner as the company 


may direct. f . 





PART VIII. 
COMPANIES AUTHORISED TO REGISTER UNDER THIS ACT. 


Companies capable of 253. (1) With the exceptions and subject to the provisions 
being registered, mentioned and contained in this seotion,— 
(i) any company consisting ef seven or more members, which was in existence» 
on the first day of May cightoon hundred and oighty-two, including any 


4 
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company registered under Act No. XIX of 1857 and Act No. VII of 
1860 or either of them, and ‘ 

(ii) any company formed after the date aforesaid, whether before or after the 
commencement of this Act, in pursuance of any Act of Parliament or Act 
of the Governor General in Council other then this Act, or of Letters 
Patent, or being otherwise duly constituted according to law, and consist- 

* ing of seven or more members ; 


o 


s 
s 


may at any time register under this Act as an unlimited company or as a company limi- 

ted by shares, or as a company limited by guarantee; and the registration shall not 

be invalid by reason that it ik taken “Place vithe a view to the company being wound 

‘up : 

(2) { Provided as follows :— 

(a)} a company having the liability of its ce limited by Act of Parliament’ 
or Act of the Governor General in Council or by Letters Patent, and not 
‘being a joint-stock company as hereinafter defined, shall not register in 


É pursuance of this section ; 


(ò) a company having the liability of its members limited by Act of Parliament 
or Aob of the Governor General in Council or by Letters Patent shall not 
register in pursuance of this section as an unlimited company or as a com- 
pany limited by guarantee ; 


a “(ee a company ‘that is not a joint -stock company as hereinafter defined shall not 
P , register in pursuance of this section as a company limited by shares ; 
* (d) acompany shall not register in pursuance of this section without the assent 


of a majority of such of its members as are present in person or by proxy 
(in cases where proxies are allowed by the articles ) at a general meeting 
. summoned for the purpose ; 

ie) wherera company not having the liability of its members limited by Act of 
Parliament or Act of the Governor General in Council or by Letters Patent 
is about to register asa limited company, the majority required to assent 
as aforesaid shall consist: of not less than ey -fourths of the members 

present i in person or by proxy at the mesting r 
(/) where a company is about to register as a company limited by guarantee, 
the assent to its being so registered shall be accompanied by a resolution 
declaring that each member undertakes to contribute to the assets of the 
ı company,in the event of its being wound up while hei isa member, -or 
within one year afterwards, for payment of the debts and liabilities of the 
company contracted before he ceased to be a member, and of the costs and 
expenses of winding up,' and for the adjustment of the rights of the contri 
butories among themselves such amount as may be reqaied not exceeding 

a specified amount. 
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--2 (8) In computing any majority under this section when a poll is demanded, 
regard’ shall be had to the number of votes to which cach member is entitled according to 
the articles. . 

(4) A company registered under the Indian Companies Act, 1882, shall not be 
registered in pursuance of this section, 


254. Tor the purposes of this Part as far as relates to registration of companios 

as companies limited by shares, a joint-stock company means a 

Pirta “joint company having a permanent paid-up or nominal share capital of 
Í i fixed amount divided into shares, also of fixed amount, or held 
‘and transferable as stock, or divided and held partly in one way and partly in the other, 
and formed on the principle of having for its mombers the holders of those shares or 
that stock, and no other persons; and such a company, when registered with limited 


liability under this Act, shall be deemed to be a company limited by shares. 


255, Before the registration in pursuance of this Part of a 
Requirements for re- $ ; 
gistration by joint-stock joint-stock company there shall be delivered to the registrar the 


eet following documents (that is to say) :— 

(1) a list showing the names, addresses and occupations of all persons who on a 
day named in the list, not being more than six clear days before the day of 
registration, were members of the company, with the addition of the shares 
or stock held by them respectively, distinguishing, in cases where the 
shares are numbered, each share by its number ; 

(2) a copy of any Act of Parliament, Act of the Governor General in Council, 
Royal Charter, Letters Patent, deed of settlement, contract of co-partnery 
or other instrument constituting or regulating the company ; and 

(3) if the company is intended to be registered as a limited company, a state- 
ment specifying the following particulars (that is to say) :— 

(a) the nominal share capital of the company and the number of shares, inte 
which it is divided or the amount of stock of which it consists ; 

(b) the number of shares taken and the amount paid on each share ; 

(c) the name of the company, with the addition of the word “Limited” as the 
last word thereof; and i; . 

(d) inthe case of a company intended to be registered as a company limited by 
guarantee, the resolution declaring the amount of the guarantee. 


956. Before the registration in pursuance of this Part of 
Requirements for re- : ey 
istration by other than any company not being a joint-stock company, there shall be 
joint-stock companies. delivered to the registrar— 
(i) a list showing the names, addresses and ovcupations of the directors of the 


company ; and . 
(2) a copy of any Act of Parliament, Act of the Governor General in Council, 


Wa 


n 
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‘Letters Patent, deed of settlement, contract of co-partnery or other instru- 

ment constituting or regulating the company ; and oO be 
(3) in the oase of a company intended to be registered gs a company limited by 

guarantee, a copy of the resolution declaring the amount of the guarantee. 


The lists of members and directors and any other 
Authentication of state- 257. PE aS i J 

ment of existing com- particulars relating to the company required to be delivered to 
panies. 


the registrar shall be duly verified by a declaration of any two 
or more directors or other principal officers of the company. 


F _ The registrar may require such evidence as he thinks 
Registrar may require. 258 °g y T ie i Š ; 
evidence as to nature necessary for the purpose of satisfying himself whether any. com- 
oF SOPARI, pany proposing to be registered is or is not a joint-stock company 


as-hereinbefore defined. 


On registration of (1) 259. Where a banking cómpany, which was in existence - 
ee cae ae. on the first day of May eighteen hundred and eighty-two propos- 
to be given to customers. es to register as a limited company, it shall at least thirty days 
before so registering, give notice of its intention so to register to: every person who has 
a banking account with the company, either by delivery of the notice to him, or by 
posting it to him at, or delivering it at, his last known address. ane 

(2) Tf the company omits to give the notice required by this section, then as” 
‘between the ‘company and the person for the time being interested in the account 
in respect of which the notice ought to have been given, and so far as respects the ac- 
count down to the time at which notice is given, but not further or otherwise, the oer- 
tificate of registration with limited liability shall have no operation. 


f 260. “No-fees shall be charged in respect of the registration in pursuance of thi 
: tofa sf ib is ae ‘limi 
Haéuption of cortin Par ofa company g it is 7 pegietere as a ‘limited compan 
vompanies from payment or if before its registration as a limited company the liability 
f fes. : 
SA ofthe shareholders was limited by some Act of Parliament or 


Act of the Governor. General in Council or by Letters Patent, 


: 261. Whena company xegisters in pursuance of this Part 
Addition of “ Limited” Saam ad basta ere 
nae. *with limited liability, the word “Limited” shall form and be 
i registered as part of its name. 
962. On compliance with the requirements of this Part with respect to regis- 


Certificate of TERN tration, and on payment of such fees, if any, as are payable 
tion of existing compa- under Table B in the First Sohedule, the registrar shall certify 
niea under his hand that the company applying for registration is 
incorporated as a company under, this Act, andin the case of a limited company 
that it is limited, and thereupon. ‘the company shall be incorporated, and shall have 


porpetual succession anda common seal. 
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263. All property, moveable and immoveable, including all interests and rights in, 

i to and out of property, moveable and immoveable, and including 

Fete a aed obligations and actionable claims as may belong to or be vested 
jn a company at the date of its registration in pursuance of this 

Part, shall, on registration, pass to and vest in the company as incorporated under 


this Act for all the estate and interest of the company therein. 


264, The registration of a company in pursuance of this 
ee of existing lin- Part shall not affect the rights or liabilities of the company in 
respect of any debt or obligation incurred or. any contract entered 

into, by, to, with, or on behalf of, the company before registration. 


265.. ‘All suits and other legal proceedings which at the time of the registra- 


tion of a company in pursuance of this Part are pending by or 
ie eta ot exists against the company, or the public officer or any member thereof, 
may be continued in the same manner asif the registration 
had not taken place ; nevertheless execution shall not issue against the effects of any 
individual member of the company on any decree or order obtained in any such suit or 
proceeding ; but, in the event of the property and effects of the company being insuffici- 
ent to satisfy the decree or order an order may be obtained for winding up the company, 
Effect of registration 266. When a company is registered in -pursuance of this 
under Act, Part— 
(i) all provisions contained in any Act of Parliament, Act of the Governor 
General in Council, deed of settlement, contract of co-partnery, Letters 
Patent, or other instrument constituting or regulating the company, 
including, in the case of a company registered as a company limited by 
guarantee, the resolution declaring the amount of the guarantee, shall be 
Ż deemed to be conditions and regulations of the company, in the same 
manner ani with the same incidents as if so much thereof as would, if the 
company had been formed under this Act, have been required to be ingerted 
in the mcmorandum, were contained in a registered memorandum, and the 
residue thereof were contained in registered articles 5 
(ü) all the provisions of this Act shall apply to the company and the members, 
contributories and creditors thereof, in the same manner in all respects as 
if it had been formed under this Act, subject as follows (that is to say) :—~ 
(a) the regulations in Table A in the First Schedule shall not apply 
unless adopted by special resolution ; 
(b) the provisions of this Act relating to the numbering of shares shall 
not apply to any joint-stock company whose shares are not numbered ; 
(c) subject to the provisions of this section, the company shall not have 
power to alter any provision con{ained in any Act of Parliament or 
Act of the Governos Genera] in Council] relating to the company ; 


g 
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. (d) subject ta the provisions of this section, the company shall not have 
power, without the sanction of the Governor General in Council, to 
alter any provision contained in any Letters Patent relating to the 
“company ; $ ; 

(e) the company shall not have power ‘to alter ény provision contained 
in a Royal Charter cr Letters Patent with respect to the objects of’ the 
company ; f 

. (f) inthe event of the company being wound up, every person shall be 
a contributory, in respect of the debts*and liabilities of the company 
contractéd before registration, who is liable to pay or contribute to the 
payment of any debt or liability of the company contracted before | 
registration, or to pay or contribute to the payment of any sum for 
the adjustment of the rights of the members among themselves in 
respect of any such debt or liability; or to pay or contribute to the 
payment of the costs and expenses of winding up the company, so far 
“as relates to such debts or liabilities as aforesaid ; and every contribu- 
tory shall be liable to contribute to the assets of the company, in the 
course of the winding up, all sums due from him in respect of any such 
liability as aforesaid ; and inthe event of the death or insolvency of 
any contributory, the provisions of this Act with respect to the 
‘legal representatives and heirs of deceased contributories, and with 
reference to the assignees of insolventcontributories, shall apply; o  ° 
` (iii) the provisions of this Act with respect to— 
(a) the registration of an unlimitedsompany as limited ; 
(b) the powers of an unlimited company on registration as a limited 
company to increase the nominal amount of its share capital and to - 
provide that a portion of its share capital shall not he capable . 
being called up oxcept in the event of winding up ; 
(c) the power ofa limited company to determine that a portion of its | 
. share capital shall not he capable of being called up except in the event t 
of winding up ; 
T shall apply notwithstanding any provisions contained in any Act of Parliament, ' 

l Act of the Governor General in Council, Reyal Charter, deed of settlement, 
contract of co-partnery, Letters Patent or other instrument constituting or 
regulating the company ; l 

(iv) nothing in this section shall authorise ‘the company to alter any such 
provisions contained in any deed of settlement, contract of co-partnery, 
Letters Patent or other instrument constituting or regulating the company, 
as would, if the company had originally’heen formed under this Act, have 
been required to be contained in the memorandum and are not authorised 


to be altered by this Act ; 


Act VII oF 1913.] ACTS OF THE SUPREME LEGISLATIVE COUNCIL, 133 


(v) nothing in this Act shall derogate from any lawful power of altering its 

constitution or regulations which may by virtue of any Act of Parliament, 

Act of the Governor General in Council, deed of settlement, contract of 

co-partnery, Letters Patent or other instrument constituting or regulating 

the compeny, be vested in the company. 

Power to susbstitute 267. (1) Subject to the provisions of this section, a company 
memordndum and arti- registered in pursuance of this Part may by special resolution 
cles for deod of settle- alter the form of its constitution by substituting a memorandum 
ment, and articles for a deed of settlement. 

(2) The provisions of this Act with respect to confirmation by the Court and 
registration of an alteration of tho objects of a company shall, so far as applicable, apply 
to an alteration under this section with the following modifications :— 

(a) there shall be substituted for the printed copy of the altered memo- 
randum required to be filed with the registrar a printed copy of the 
substituted memorandum and articles ; and, 

(b) on the registration of the alteration being certified by the regis- 
trar, the substituted memorandum and articles shall apply to the 
company in the same mannerasif it were a company registered 
under this Act with that memorandum and those articles, and the 
company’s deed of settlement shall cease to apply to the company. 

(8) An alteration under this section may be made either with or without any 
alteration of the objects of the company under this Act. 

(4) In this section the expression “deed of settlement ” includes any contract 
of co-partnery or other instrument constituting or regulating the company, not being an 
Act of Parliament, an Act of the Governor General in Council, a Royal Charter or 
Letters Patent. 

268. The provisions of this Act with respect to staying and restraining suits 

r and legal proceedings against a company at any time after the 

Tawar of et presentation of a petition for winding up and before the making 

°° ofa winding up order shall, in the case ofa company registered 

in pursuance of this Part, where the application to stay or restrain is by a creditor, extend 
to suits and legal proceedings against any contributory of the company. 

269. Where an order has been made for winding up a company registered in 

pursuance of this Part, no suit or other legal proceeding shall be 

Suits stayed on wind- ‘ were 
ing up order, commenced or proceeded with against the company or any con- 

tributory of the company in respect of any debt of the company, 
except by leave of the Court, and subject to such terms as the Court may impose. 


M 
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Part IX, °° 

“WINDING up oF UNREGISTERED COMPANIES., 4 
270. For the purposes of this ‘Part, the expression “ unregistered company ” shall 
not include a railway company incorporated by Act of Parliament 
or by an Act of the Governor General in Council, nor a company 
i registered under the Indian Companies Act, 1866, or under any 
Act repealed thereby, or under the Indian Companies Act, 1882, or under this Act, but, 
save as aforesaid, shall include any partnership, scoping. or company consisting of more 


than seven members. 


Meaning of “ unregis- 
tared company.” 


. 271. (Z) Subject to the provisions of this Part, any un. 
registered company may be wound up under this Act, and all the 
provisions of this Act with respect to winding up shall apply to 
an unregistered company, with the following exceptions and additions :— 


Winding up of un- 
registered companies, 


(i) an unregistered company shall, for the purpose of ditemi the Court 
having: jurisdiction in the matter of the winding up, be deemed to be 
registered in the province where its principal place of business is situate or, 

,ifithas a principal place | of business situate in more than one province, 
then in each province where it has a principal place of business ; and the 
principal place of business situate in that province in which proceedings are 
being instituted shall, for all the purposes of the winding.up, be deemed 
‘tos be’ the registered office of the company ; 

(ii) no unregistered company shall be woundeup under this Act voluntarily or 

, Subject to supervision ; i 

(iii) the circumstances in which an unregistered company may be wound up 
are as follows (that is to say) :— ? 


(a) if the company'is dissolved, or has ceased to TA on business or is i 


carrying on business only for the purpose of winding up its affairs ; 
o (b) if she company is unable to pay its debts ; 
(c) if the Court is of opinion that it is just and equitable that the 
company should be wound up ; 


' (iv) an unregistered company shall, for the purpdses of this Act, be deemed ta 
-be unable to”pay its debts— j 


(a) ifa creditor, by assignment or - otherwise, to whom the company is 
indebted in a sum exceeding five hundred rupees then due, has served 
on the company, by leaving at iis principal place of business, or by 
delivering to the secretar y, or some director, manager or principal 
officer of the company, or by otherwise serving in such manner as the 
Court may approve or direct, a demand under his hand requiring the 
company to pay the sum so due, and the company has for three weeks 


+ 


‘ 


{= 
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after the service of the demand neglected to pay the sum, or to secure 

"i or compound for it to the satisfaction of the creditor ; 

(6) if any suit or other legal proceeding has been instituted against any 
member for any debt or demand: due or claimed to be due, from the 
company or from him in his character of member, and notice in 
writing of the institution of the suit or other legal proceeding having 
been served on the company by leaving the same at its principal place 
of business or by delivering it to the secretary, or some director, 
manager or principal officer of the company or by otherwise serving 
the same in such manner as the Court may approve or direct, the 
company has not within ten days after service of the notice paid, 
secured or compounded for the debt or demand, or procured the suit 
or other legal proceeding ta be stayed, or indemnified the defendant to 
his reasonable satisfaction against the suit or other legal proceeding, 
and against all costs, damages and expenses to be inourred 
by him by reason of the same ; 

(c) if execution or other process issued on a decree or order obtained in 
any Court in favour of a creditor against the company, or any member 
thereof as such, or any person authorised to be sued as nominal de- 
fendant on behalf of the company, is returned unsatisfied ; and 

(d) if it is otherwise proved to the satisfaction of the Court that the 
company is unable to pay its debts, : 

.(2) Nothing in this Part shgll affect the operation of any enactment which pro- 
vides for any partnership, association or company being wound up, or being wound up 
ag a company or as an unregistered company, under any enactment repealed by this Act, 
‘except that references in any such first-mentioned enactment to any such repealed enactr 
ment shall be read as references to the corresponding provision (if any) of this Act, 

272. (Z) In the event of an unregistered company being wound up, every person 

Ce™pibutories in wind- shall be deemed to be a contributory whọ is liable to, pay or 
-ing È.. of unregistered contribute to the payment of any debt or liability of the com- 
if pany, or to pay or contribute to the payment of any sum for 
the adjustment of the rights of the members among themselves, or to pay or contribute 
to the payment of the costs and expenses of winding up» the company, and every 
contributory shall be liable to contribute to the assets of the company all sums due 
from him in respect of any such liability as aforesaid. 

(2) . In the event of any contributory, dying or being adjudged insolvent, tho 
provisions of this Aot with respect to the legal representatives and heirs of deceased 
sontributories, and to the assignees of insolvent contributories shall apply. 

273. The provisions of this Act with respect to staying and restraining suits 

and legal proceedings against a company at any time’ after the 
fea oe a presentation of a petition for winding up and before the 


making of a winding up order shall, in the case of an unregister- 


- cumulative. 
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ed company, where the application to stay or restrain is by a creditor, extend to suits 
and legal proceedings against any contributory of the company. : 


274. Where an order has been made for winding up ane unregistered company, 
no suit or other legal proceeding ‘shall be proceeded with or 
‘commenced against any contributory of the company in respect 
of any debt of the company, except by leave of the Court, and 
subject to such terms as the Court may impose. . 


Suits stayed on wind- 
ing up order, 


275. Ifan unregistered company has no power to sue and besued in acommon 

name, or if for any reason it appears expedient, the Court may by 

el ia Dr * the winding up order, or by any subsequent order, direct that all or 

any part of the property, moveable or immoveable, including all. 

interests and rights in, to and out of property, moveable and immoveable, and including 

obligations and actionable claims as may belong to the company or to trustees on its 

behalf, is to vest in the official liquidator by his official name, and thereupon the property 

or the part thereof specified in the order shall vest accordingly ; and the official liquida- 

tor may, after giving such indemnity (if any) as the Court may direct, bring or defend 

in his official name any suit or other legal proceeding relating to that property, or neces- 

sary to be brought or defended for the purposes of effectually winding up the company 
and recovering its property. 

276. The provisions of this Part with respect to unregistered companies shall 

° be in addition to, and not in restriction of, any provisions herein- 

Provisions of this Part tofore in this Act contained vith respect to winding up compa- 

nies by the Court, and the Court or official liquidator may 

exercise any powers or do any act in the case of unregistered companies which might 

“be exercised or done by it or him in winding up companies formed and registered under 

this Act ; but an unregistered company shall not, except in the event of its being wound 


up, be deemed to be a ie a under this Act, and then only to the extent provided A 


by this Part. 


PART X. 


COMPANIES ESTABLISHED OUTSIDE BRirIsa Inptra. 


\ 


277. (1) Every company incorporated outside British India which at the 


commencement of this Act hasa place of business: in’ British 
changements 05, to India, and every such company which after the commencement 
outside British India. of this Act establishes such a place of business within British 
India shall, within six months from the commencement of this 
Act or within one month from the establishment of | such place of business, as the case 
may be, file with the registrar in the province in which such place of business is 


Situated, — 


\ 


ee ‘ Sate ere Se ‘is A 
Act Vil or 1913.] acts OF THE SUPREME LEGISLATIVE COUNCIL. 137 


(2) 


(6) 
(e) 
(2) 


a certified copy of the charter, statutes or memorandum and articles 
of the company, or other instrument constituting or defining the 
constitution of the company, and if the instrument is not written in 
the English language, a certified translation thereof ; 

the full address of the registered or principal office of the company ; 
a list of the directors and managers (if any) of the company ; 

the names and addresses of some one or mere persons fesident in 
British India authorised to acccpt on behalf of the company service 
of process and any notices required to be served on tho company ; 


and, in the event of any alteration being made in any such instrument or in such address 
or in the directors or managers or in the names or addresses of any such persons ag 
aforesaid, the company shall, within the prescribed time, file with the registrar a notice 
of the alteration, 

(2) Any process or notice required to be served on the company shall be suffici- 
ently served, if addressed to any person’ whose name has-been so filed as aforesaid and 
left at or sent by post to the address which has been so filed. 

(8) Every company to which this section applies shall in every year file with 
the registrar of the province in which the company has its principal place of business— 


(i) 


(i) 


in a case where by the law, for the time being in force, of the country 
in which the company is incorporated such company is required to 
file with the public authority an annual belance-sheet,—a copy of 
that balance-sheet ; or 

in a case where no” such provision is made by the law, for the time 
being in force, of the country in which the company is incorporated, 
such a statement in the form of a balance-sheet as such company would 
if it were a company formed and registered under this Act, be 
required to file in accordance with the provisions of this Act: 


Provided that the Governor General in Council may, by notification in the 


Gazette of India subject to such restrictions and conditions, if any, ag 
he may therein prescribe, exempt any such company or any class of 
such companies from this requirement. 


(4) Every company to which this section, applies and which uses the word 
S ^ « limited” as part of its name, shall-— 


Wa 


(0) 


(b) 


in every prospectus inviting subscriptions for its share or debentures 
in British India state the country in which the company is 
incorporated ; and 

conspicuously exhibit on every place whero it carries on business in 
British India the name of the company and the country in which the 
company is incorporated in letters easily legible in English characters, 
and also, if any place where it carries on breiness is beyond the loval 
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limits of the ordinary ori ginal civil jurisdiction of a ‘High Court, in 
. the characters of, one of the vernacular Jaiiguagen used in that 
place ; and ` 


(c) have the name-of the company and of the ‘eotintiry in which the 
- company is,incorporated mentioned in legible, English characters in 
all bill-heads and letter paper, and in all’ notices, advertisements 
“8 and.other official publications of the company. 


' (6) If any company: to which this section applies fails to comply with any of the 
ETE of this section, the company, and every officer or agent ‘of the company, 
shall be liable to a fine not exceeding five hundred rupees or, in the case of a, continuing 
sa fifty rupees for every day during which the default continues. 

(6) For the put poses of this section—- © i 

(a) the expression “certified ” means certified in the proseribed manner to be 

- | a true copy or a correct translation ; 
„(by -the expression “ place of business” includes a share transfer or share regis- 
tration office ; 
“)-(e)> the expression “director” includes ‘any person occupying the position of 
‘director, by whatever name called ; and i 

(d) ` the expression “ prospectus ” means any prospectus, notice, circular, advertise- 

i ment or other’ invitation, offering to the public for sehennae or 

ia purchase any shares or debentures of the company. at 


(7) There shall be paid to the registrar for registering any document required by 
this section to be filed with him a fee of five rupees or such smaller fee as may be 
prescribed. . 5 





- "PART XI. 


: = ¥ * SUPPLEMENTAL, . 


Legal proceedings, offences, etc. 


248 (1) No Court inferior to that of a Presidency Magistrate or 
a Magistrate of the first class shall try any offence against this Act: 
(2) If any offence which by this Act is declared to be punishable by fine only is 
committed by any person witbin the local limits of the ordinary original civil jurisdiction 
of the High Courts of Judicature at Fort William, Madras and Bombay, such offence 
shall be punishable upon summary conviction by any Presidency 1 Magistrate of the place 
at which such ‘Court is held. . 


(3) Notwithstanding anything in the Code of Criminal Procedure, 1898, every 
offence against this Act shall, for the ad of the said Cade, be agents to be non- 
cognizable. , yo ' a 


Cognizance- of offences. 


+ 


“security for costs, 
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“279. Tho Court imposing any fine under this Act may direct that the whole or 
any part thereof be applied in or towards payment of the costs of 
the proceedings, or in or towards the rewarding of the person on 
whose information the fine is recovered. 
280. Where a limited company is plaintiff or petitioner.in any suit ar other legal 
Power to inquire proceeding, any Court having jurisdiction in the matter may, if 
limited company to give it appears that there is reason to believe that the. company will 
be uhable to pay the costs of the defendant if successful in his 
defence, require sufficient security to be given for those costs, and may stay all proceed- 
ings until the security is given. : 
281. If in any proceeding before any Court against a director of a company for 
Power of Court negligence or breach of trust it appears to such Court that the 
grant relief in pea director is or may be liable in respect of the negligence or breach 
CAPR of trust, but has acted honestly and reasonably, and ought fairly 
to be excused for the negligence or breach of trust, that Court may relieve him, either 
wholly or partly, from his liability on such terms as the Court may think proper. 
“282. Whoever in any return, report, certificate, balance-sheet or other document, 
asthe tie fea. “ required by or for the purposes of any of the provisions of this 
statements - Act wilfully makes a statement false in any material particular, 
knowing it to be false, shall be punishable with imprisonment of 
ee description for a term which may extend to three years, and shall also be liable to 
fine. 


Applications of fines, 


283. Ifany person or persons trade or carry on business under any name or 
i title of which “Limited ” is the last word, that person or those 
u a rS persons shall unless duly incorporated with limited liability, be 
liable to a fine not exceeding fifty rupees for every day upon 
which that name or title has been used. 

284. The provisions of this Aot with respect to winding up shall not apply to 
Saving of pending any company of which the winding up ha8 commenced before the 
proceedings for winding commencement of this Act, but every such company shall be 
PE, wound up in the same manner and with the same incidents as if 
this Act had not been passed, amd, for the purposes of the winding up, the Indian Com- 

panies Act, 1882, shall be deemed to remain in full force. ° 
285. core instrument of transfer or other document made before the com- 
mencement of this Act in pursuance of any enactment hereby 
repealed, shall be of the same force as if this Act had not been 
passed, and for the purposes of that instrument or document the repealed enactment 


shall be deemed to remain in full force. 
S ` 986. (2) The offices existing at the commeneement of thia 
Former registration 7 $ PA : eae 
offices, register, and Aot for registration of joint-stock companies shall be continued 
nopitrare continued, as if they had been established under this Act, e 


Saving of document, 
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(2) Registers of companies kept in any such existing offices shall respectively he 
deemed part of the registers of companies to be kept under this Act. . 


(3) -The existing registrars, assistant registrars and officers in those offices shall, 
during the pleasure of the Local Government, “hold the offices and receive the salaries 
hitherto held and received by them, but subject to any ReH of the Local Government 
with regard to the execution of their duties. 


Savings for Indian 287. Nothing in this Act shall affect the provisions of the 


Life Assurance Com- Indian Life Assurance Companies Act, 1912, or of the Provident 
panter Act, 1912, and 


rovident Insurance Insurance Societies Act, 1912. 
Societies Act, 1912. - 


Constraction of “ re- 288. In sections 1 and 18 of Act No. XXI of 1860 (for the 
era ioe? one eT registration of Literary, Scientific and paces Societies), the 
of 1860. words “registrar of joint-stock companies” shall be construed to 


r mean the registrar under this Act. l 


Aat dot tubal 289. Save as provided in seen 188 and 189, nothing. i in 
Banks of Bengal Ma. this Act shall be deemed to apply to the Bank of Bengal, the 
anes i Boimbay, Bank of Madras and the Bank of Bombay. 


Repeal of Acts and 290. (2) The enactments ‘mentioned i in the Fourth Schedule _ 


Savings. are hereby repealed to the extent ae in the fourth’ column 


- thereof : : 
Provided that the repeal shall not affect— 
(a) the incorporation of any company registered’ under any ‘enactment as 
i repealed ; nor 
(0) Table Bin the Schedule annexed to Act No. XIX of 1857, or any part 
thereof, so far as the same applies ‘to any company existing at the com- 
». mencement of this Act ; nor ee 


x Table Ai in the First Schedule annexed to the Indian Companies Act, 1882, 


or any part thereof so far as the same applies to any company ens at 
the commencement of this Act. 


(2) “All fees directed, resolutions passed and other things duly done under any 


_ | enactment hereby repealed, shall be deemed to have been directed, passed or done ‘under 


this Act. 


(3) ‘The mention of particular matters in this section or in - ‘any other section of 
this Act shall not prejudice the general application of section 6 of the General Clauses 
Act, 1897, ae regard to the effect of repeals. 


`, 
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SCHEDULES. 





THE FIRST SCHEDULE. 
(See sections 2, 17, 18, 79, 266). 





TABLE A. 


REGULATIONS FOR MANAGEMENT OF A COMPANY LIMITED BY SHARES, 


Preliminary. 


i, In these regulations, unless the context otherwise requires, expressions defined 
in the Indian Companies Act, 1913, or any statutory modification thereof in force at the 
date at which these regulations become binding on the company, shall have the mean- 
ings so defined ; and words importing the singular shall include the plural, and vice versé, 
and words importing the masculine gender shall include females, and words importing 
persons shall include bodies corporate. 


Business. 


2. The directors shall have regard to the restrictions on the commencement of 


business imposed by section 103 of the Indian Companies Act, 1913, if, and so far as, 


' those restriotions are binding upon the company. 


ae 


Shares, i 
3. Subject to the provisions, if any, in that behalf of the memorandum of asso- 
ciation of the company, and without prejudice to any special rights previously conferred 
on the holders of existing shares in the company, any share in the company may be issued 


-with such preferred, deferred or other special rights, or such restrictions, whether in 


regard to dividend, voting, return of share capital, or otherwise, as the company may from 
time to time by special resolution determine. 


4, If at any time the share capital is divided into different” classes of shates, the 
rights attached to any class (unless otherwise provided by the terms of issue of the shares 
of that class) may be varied with the consent in writing of the holders of three-fourths 


‘of the issued shares of that class, or with the sanction of an extraordinary resolution 


` passed at a separate general meeting of the holders of the sharês of the class. To every 


such separate general meoting the provisions of this regulations relating to general 
meetings shall mutatis mutandis apply, but so that the necessary quorum shall be two 


persons at least holding or representing by proxy one- -third of the issued shares of 
the class. 


5. No share shall be offered to the public for subscription except upon the 
terms that the’amount payable on application ghall be at least five per cent. of the 
nominal amount of the share ; and the directors shall, as regards any allotment of shares, 


e 
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duly comply with such of the provisions of sections 101 and 104 of the Indian Companies 
Act, 1913, as may be applicable thereto. 

6. Every person whose name is entered as a member in the register of members 
shall, without payment, be entitled to a certificate under the cémmon seal of the company 
specifying the share or shares held by him and the amount paid up thereon: Provided 
that, in respect : f a share or shares held jointly by serveral | persons, the company shall 
not be bound to issue more than-one certificate, and delivery of a certificate for a share to 
one of several joint-holders shall be sufficient delivery te all. 

7. Ifa share certificate is defaced, lost or destroyed, it may be renewed on pay- i 
ment of such fee, if any, not exceeding eight annas, and on such terma, if any, as to 
evidence and indemnity as the directors think fit. 

8. No part of the funds of the company shall be employed in ite purchase of, „or 


in loans upon the security of, the company’s shares.. l , AS 
Lien. 


- 9. The company shall have a lien on every share (not being a fully-paid share) 
. for all moneys (whether presently payable or not) called or payable at a fixed timé in 
respect of that share, and the company shall also havea lien on all shares (other than 
fully-paid shares) standing registered in the name of a single person, for all moneys 
presently payable by him or his estate to the company ; but the directors may'at any 
time declare any share to be wholly or in part exempt from the provisions of this 
clause. The company’s. lien, if any, on a share shall extend to all dividends payable 
thereon. me 
10. The company may sell, in such manner as the director thinks fit, any shares 
on which the company has a lien, but no sale shall be made unless some sum in respect 
of which the lien exists is presently payable, nor until the expiration of fourteen days 
‘after a notice in writing, stating and demanding payment of such part of amount} in. 
respect of which the lien exists as is presently payable, has been given to the registered 


holder for the time being of the mare or ‘ee person entitled by reason of his death or 


insolvency to the share. à 
11. The proceeds of the sale shall be applied i in rane of such cad of the 
` amount in respect of which the lien exists as is presently payable, and the residue. shall 
(subject to a like lien for sums not presently payable as existed upon the shares prior 
to the sale ) be paid to the person entitled to the shares at the date of the sale. The 
purchaser shall be registered as the holder of the shares, and he shall not be bound | to 
see to the application of the purchase-money, nor shall his title to the shares be affected 
\ by any irregularity or invalidity in the proceedings in reference to the sale. 


Calls on shares. `, 


12. The directors may from time to time make calls upon the members in respect 
of any moneys unpaid on their shares, provided ł that no call shall exceed one-fourth of | 
the mene amount of the share, or be payable at less than one month from the last 
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call ; and each member shall (subject to receiving at least fourteen days’ notice speci- 
fying the time or times of payments) pay to the company at the time or times so 
specified the amount called on his shares. " i 

13. The joint-holders of a share shall be jointly and severally liable to pay all 
calls in respect thereof. 

14, If a: sum called in et of a a share i is not paid before or on the day 
appointed for payment thereof, the person from whom the sum is due shall pay, interest 
upon the sum at the rate of five pêr cent.’ per annum from the day appointed for the 
payment thereof to the time of the actual payment, but-the directors shall be at liberty 
to waive payment of that interest wholly or in part. 


15. The provisions of these regulations as to payment of interést shall apply in the 
case of non-payment of any sum which, by the terms of issue of a share, becomes payable 
at a fixed time, whether on account of the amount of the share, or by way of premium, 4s 
if the same had become payable by virtue of a call duly made and notified. 

MA 16. The diréctors may make arrangements on the issue of shares for a difference , 
between the holders in the amount of calls to be paid and in the times of payment. 

17. The directors may, if they think fit, receive from any member’ willing to 
advance the same all or any part of the moneys uncalled and uopaid upon any shares held 
by him; and upon all or any of the moneys so advanced may (until the same would, but 
for such advance, become presently payable) pay interest at such ‘rate (not exceeding, 
Without the sanction of the company in general meeting, six per cent.) as may be agreed 


upon between the member paying the sum in advance and the directors. 
Í i Transfer and transmission of shares. 

18. The intrument of transfer of any share in the company shall be executed 
both by the transferor and transferee, and the transferor shall be deemed to remain 
holder of the share until the name of the transferee is entered in the register of members 
int respect’ thereof. 


ye 19, Shares in the company shall be transferred in the following form, or in any 
u e 


f 


sual or common form which the directors shall approve : 


T, A B of , in consideration of the sum of rupees paid to: 
me by C D of (hereinafter called “ the said transferee ” ), do hereby transfer 
to the said transferee the share [07 shares] numbered - in the yndertaking called the 


Company, Limited, to hold unto the said transferee, his executors, adminis- 
trators and assigns, subject to the several conditions on which I held the same at the time 
of the execution thereof, and I, the said transferee, do hereby agree to take the said 
share [or shares] subject to the conditions aforesaid. As witness our hands the 
day of ann? i 

Witness to the signatures of, eto. 
20, The directors may decline to register any*transfer of shares, not being fully- 
paid shares, to a person of whom they do not approve, and may also decline to, register 
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any transfer of shares on which the company has a lien. The directors may also suspend 

the registration of transfers during the fourteen days immediately preceding the ordinary 

general meeting in each year. The directors may decline to recognise any instrument of 
transfer unless— i 

(a) a fee not exceeding two rupees is paid to the company in respect thereof ; and 

(b) the instrument of transfer is accompanied by the certificate of the shares to 

+ whivh it relates, and such other evidence as the directors may reasonably 

require to show the right of the transferor fo makoa the transfer. 

91. The-executors or administrators of a deceased sole holder of a share shall ba 
the only persons recognised by the company as having any title to the share. In the 
case of a share registered in the names of two or more holders, the survivors or sur- 
vivor, or the executors or administrators of the deceased survivor, shall be the only 
persons recognised by the company as having any title to the share, 

22. Any person becoming entitled, to a share in consequence of the death or 
insolvency of a member shall, upon such evidence being produced as may from time to 
‘time be required by the directors, have the right, either to be registered as a member in 
respect of the share or, instead of being registered himself, to make such transfer of the 

_ Share as the deceased or insolvent person could have made; but the directors shall, in 
either case, have the same right to decline or suspend registration as they would have had 
in the case of a transfer of the share by the deceased or insolvent person before the death 
or insolvency, 

23. A “person becoming entitled to a share by reason of the death or in- 
solvency of the holder shall be entitled to the same tlividends and other advantages to 
which he would be entitled if he were the registered holder of the share, except that he 
shall not, before being registered as a member in respect of the share, be entitled in 
respect of it to exercise any right conferred by membership in relation to meetings of me 
company, i 

Forfeiture of shares. 

“84. Ifa member fails to pay any call or instalment of a call on the day appointed 
for payment thereof, the directors may, at any time thereafter during such time as any 
part of such call or instalment remains unpaid, serve æ notice on him requiring 
payment of so much of the call or instalment as is unpaid, together with any interest 
which may have accrued. 

25. The notice shall name a further day (not earlier than the expiration of 
fourteen days, f om the date of the notice) on or before which the payment required by 
the notice is to be made, and shall state that, in the event of non-payment at or before the 
time appointed, the shares in respect of which the call was made will be liable to be forfeited. 

28. If the requirements of any such notice as aforesaid are not complied with, 
any share in respect of which the ngtice has been given may at any time thereafter, 
before the payment required by the notice has been*made, be forfeited by a resolution of 
the directors to that effect. 


\ 


\ 


r 
ri 
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27. Asforfeited share may be sold or otherwise disposed of on such terms and in 
such manner as the directors think fit, and at any time before a sale or disposition the 
forfeiture may be cancelled on such torms as the directors think fit. 

28. A persun Whose shares have been forfeited shall cease to be a member in 
respect of the forfeited shares, but shall, notwithstanding, remain liable to pay to the 
company all moneys which, at the date of forfeiture, were presently payable by him to 
the company in respect of the shares, but his liability shall cease if and when the company 
receive payment in full of the nomina} amount of the shares. 

29. A duly verified declaration in writing that the declarant is a director of the 
company, and that a share in the company has been duly forfeited ona date stated in the 
declaration, shall be conclusive evidence of the facts therein stated’ as against all persons 
claiming to be entitled to the share, and that declaration, and the receipt of the company 
for the consideration, if any, given for the share on the sale or disposition thereof, shall 
constitute a good title to the share, and the person ta whom the share is sold or disposed 
of shall be registered as the holder of the share and shall not be bound to see to the 
application of the purchase-money.-(if any), nor shall his title to the share be affected by 
any irregularity or invalidity in the proceedings in reference to the forfeiture, sale or 
disposal of the share. 


30. The provisions of these regulations as to, forfeiture shall apply in the case of 
non-payment of any sum which, by the terms of issue of ashare, becomes payable ata 
fixed time, whether on account of the amount of the share, or by way of premium, as if 
the same had been payable by virtue of a call duly made and notified. 


e 
Conversion of shares into stock. 


3I. The directors may, with the sanction of the company previously given in 
_ general meeting, convert any paid-up shares into stock, and may with the like sanction 
re- -convert any stock into paid-up shares of any denomination. 

32. The holders of stock may transfer the same, or any part thereof, in the same 
manner, and subject to the same regulations, as, and subject to which, the shares from 
which the stock arose might previously to conversion have been transferred, or as near 
thereto as circumstances admit; but the directors may from time to time fix the minimum 
amount of stock transferable, and, restrict or forbid the transfer of fractions of that 
minimum, but the minimum shall not exceed the nominal ameunt of the shares from 
which the stock arose. 


33. The holders of stock shall, according to the amount of the stock held by them, 
have the same rights, privileges and advantages as regards dividends, voting at meetings 
of the company, and other matters, as if they held the shares from which the stock arose, 
but no such privilege or advantage (except participation in the dividends and profits of 
the company ) shall be conferred by any such aliquot part of stock as would not, if 
existing in shares, have conferred that privilege or advantage 


9a 
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34. Such of the regulations of the company (other than those relating to share- 
war ranta), as are applicable to paid-up shares shall apply to stock, and the words. “share” 
and “ shareholder” therein shall include “ stock” and “stockholder.” . 


Share-warrants. 
wth ; 
7 35, The company may issue share-warrants,, and accordingly the directors may 


in their disoretion, with respect to any share which is fully paid up, on application in 
writing signed by the person registered as holder of the share, and authenticated by Such 
evidence (if any) as the directors may from time to time require as to the identity, of the 
person signing the request, and on receiving the certificate (if any) of the share, and, the 
amount of the stamp-duty on the warrant and such fee as the directors may from time 
to, time require, issue under the company’s seal a warrant, duly stamped, stating, that 
the bearer of the warrant is entitled to the shares therein specified, and may provide by 
coupons or otherwise for the payment of dividends, or other moneys, on the shares 
included in the warrant. 


36. A share-warrant shall entitle the'bearer to the shares inoluded in it, and the 
share shall be transferred’ by the delivery of the share-warrant, and the provisions of the 
iegulations of the company with Feapaol to transfer and transmission of shares shall not 
apply thereto. 


37. The bearer of a share-warrant shall, on surrender of the warrant to the 


company for caticellation, and on payment of such sum as the directors may from time to 
time prescribe, be entitled to have his name entered as a member in the register of mem- 
bers in respect of the shares included in the warrant. - 


38. The bearer of a share-warrant may at any time deposit the warrant at the 


office of the company, and so long as the warrant remains so deposited, the depositor shall, ; 


have the same right of signing a requisition for calling a meeting of the company, and at 
attending and voting and exercising the other privileges of a member at any meeting held 
after the expiration of two clear days from the time of deposit, as if his name were 
inserted in thé register of members as the holder of the shares included in the deposited 
warrant. Not more than one person shall be recognised ‘as depositor of the share- 
warrant, The company shall, on two days’ writtert notice, return the deposited 
shave-warrant to the depositor. AS ' 


39. Subject as herein otherwise expressly provided, no person shall, as bearer of 
a share-warrant siga a requisition for calling a meeting of the company, or attend, or 
vote or exercise any other privilege of a member at a meeting of the company, or be 
entitled to receive any notices from the company ; but the ‘keirer of a share-warrant 
shall be entitled in all other respect to thé same privileges and advantages as if hé were 


named i in the register of memters as the holder of the shares included in the warant, and , 


1.¢ shall be & member of the company. P 


t 


\ 


i 


\ 
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40, The directors may from timo-to tinie make rules as to the terms on which 
(if they shall think fit ) a new share-warrant or coupon may he issued hy way of renewal 
in case of defacement, loss or destruction. 


Alteration of Capital. 


41, The directors may, with the sanction of an extraordinary resolution of the 


company, increase the share capital by such sum, to be divided into shares of such 
amount, as the resolution shall prescribe. f 

42. Subject to any direction to the contrary ihat may be given by the resolution 
sanctioning the increase of share capital, all new shares shall, before issue, be offered to 
such persons,as at the date of the offer are entitled to receive notices from the company 
of general meetings in proportion, as nearly as the circumstances admit, to the amount 
of the-existing shares to which they are entitled. The offer shall be made by notice 
‘specifying the number of shares offered, and limiting a time within which the offer, if 
not accepted, will be deemed to be declined, and after the expiration of that time, or on 
the receipt of an intimation from the person to whom the offer is made that he ‘declines 
to accept the shares offered, the director may dispose of the same in such manner as they 
think most beneficial:to the company. The directors may likewise so dispose of any new 
shares which (by reason of the ratio which the new shares bear to shares held by 
persons entitled to an offer of new shares) cannot, in the opinion of the directors, be 
conveniently offered under this article. 

43. The new shares shall be subject to the same provisions with reference to the 
payment of calls, lien, transfer, transmission, forfeiture and otherwise as the shares in 
the original share capital. . 

44, The company may,.by special resolution,— 
(a) consolidate and divide its share capital into shares of larger amount 
than its existing shares ; A 
(b) by sub-division of its existing shares or any of them, divide the whole 
or any part of its share ‘capital into shares of smaller amount than is 


‘ fixed by the memorandum of association, subject, nevertheless,*to the 
provisions of paragraph (d) of sub-section (Z) of section 50 of the 
Indian Companies Act, 1913 ; 
e (c) cancel any shares which, at the date of the passing of the resolution, 
E have not been taken or agreed to be taken by any person ; 
reduce its share capital in any manner and with, and suhvect to, any 


\ (@) 
: S à 
ie incident authorised, and consent required, by law. 


~ General Meetings. 

45., „The statutory general meeting of the company shall be held within the 
period required by section 77 of the Indian Companies Act, 1913. 

46. A general.meeting shall be held omcein every year at such time (not 
being more than fifteen months After the holding -of the lust preceding general 
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meeting) and place as may be prescribed by the company in general meeting, or, in default, 
at such time in the month following that in which the anniversary of the company’s 
incorporation occurs, and at such place as the directors shall appoint. In defaulf of a 
general meeting being so held, a general meeting shall be held inethe month next follow- 
ing, and may be called by any two members in the same manner as a, as possible as 
`- that in'which meeting are to'be called by the directors. 


47. „The above-mentioned general meetings shall be called ordinary meetings ; all 
other general meetings shall be called extraordinary. ü 


48. The directors may, whenever they think fit, call an extraordinary general 
meeting, and extraordinary general meetings shall also be called on such requisition or in 
default, may be called” by such requisitionists, as provided by section 78 of the Indian 
Companies Act, 1913. If at any time there are not within British India sufficient 
directors capable of acting to form a quorum, any director or any two members of. the 
company may call anextraordinary general meeting in the same manner as nearly as 
‘possible as that in which meetings may be called by the directors, Lä 


Proceedings at General Meeting. yes 


49. Fourteen days’ notice at the least (exclusive of the day on ‘which the notice 
is served or deemed to be served, but inclusive of the day for which notice is given) 
specifying the place, the day and the hour of meeting and, in case of special business, the 
general nature of that business, shall be given in manner hereinafter mentioned, or in 
such other manner, if any, as may be prescribed by the company in ‘general meeting, to l 
such persons as are, under the regulations òf the company, entitled to receive such notices 
from the company; but the non-receipt of the notice by any member-shall not invalidate 


the proceedings at any general meeting. i 


N, 
50. All business shall be deemed special that is transacted at an extraordinari 
meeting, and all that is transacted at an ordinary meeting with the exception of sanction- \ 


ing a dividend, the consideration of the accounts, balance-sheets and the ordinary report \ 


of the directors and quditors, the election of directors and other officers in the place of 
thet retiring by rotation, and tho fixing of the remuneration of the auditors. 


51. No business shall be transacted at any general meeting unless a quorum of 
members is present at the time when the meeting proceeds to business 3 save as herein 
otherwise provided, threeemembers personally present shall bea quortim. 


52. If within half an hour from the time appointed for the meeting a quorum is 
not present, the meeting, if called upon the requisition of members, shall be dissolved ; 
in any other case, it shall stand adjourned to the same day in the next week at the same 
time and place, and, if at the adjourned meeting à quorum is not present within half an 
hour from the time appointed for the meeting, the members present shall be a quorum. 


53 The chairman, if any, of the board of directors shal preside ag chairman at 
very general meeting of the company. o 


s 
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54, If there is no such chairman, or if at ‘any meeting he is not present within 
fifteen minutes after the time appointed for holding the meeting, or is unwilling to act 
as chairman, the members present shall choose some one of their number to be chairman. 

55. The chairman may, with the consent of any meeting at which a quorum is 
present (and shall if so directed by the meeting), adjourn the meeting from time to time 
and from place to place, but no business shall be transacted at any adjournment meeting 
other than the business left unfinished at the meeting from which the adjournment took 
place. When a meeting is adjeurned for ten days or moro, notice of the adjourned 
meeting shall be given as in the case of an original meeting. Save as aforesaid, it shall 
not be necessary to give any notice of an adjournment or of the business to bo transacted 
at an adjourned meoting. . 

56. At any general meeting a resolution put to the vote of the meeting shall be 
decided on a show of hands, unless a poll is (before or on the declaration of the result 
of the show of hands) demanded by atleast three members, and, unless a poll is so 
demanded, a declaration by the chairman that a resolution has, on a show of hands, been 
carried, or carried unanimously, or by a particular majority or lost, and an entry to that 
effect in the book of the proceedings of the company, shall be conclusive evidence of the 
fact, without proof of the number or proportion of the votes recorded in favour of, or 
against, that resolution, ` 

57. Ifa poll is duly demanded, it shall be taken in such manner as the chairman 
directs, and the result of the poll shall be deemed to be the resolution of the meeting at 
which the poll was demanded. $ 

58. In thecase of an equality of votes, whether on a show of hands or on a poll, 
the chairman of the meeting at which the show of hands takes place, or at which the poll 
is demanded, shall be entitled to a second or casting vote. 

59. A poll demanded on the election of a chairman or on a question of -adjourn- 

ent shall be taken forthwith. A poll demanded on any other question shall be taken 
at such time as the chairman of the meeting directs. 
; Votes of Members, . - . 

60. On a show of hands every member present in person shall have one vote. 
On a poll every member shall have one vote for each share of which he is the holder. 

61. In the case of joint-holders, the vote of the senior who tenders a vote, 
whether in person or by proxy shall be accepted to the exclusionsof the votes of the other 
joint-holders ; and for this purpose seniority shall be determined by the order in which 
the names stand in the register of members. 

62. A member of unsound mind, or in respect of whom an order has been made 
by any Court having jurisdiction in lunacy, may vote, whether on a show of hands or on 
a poll, by his committee or other legal guardian, and any such committee or guardian 
may, on a poll, vote by proxy. 

- 63.. No member shall be entitled to vote at any general meeting unless all calls or 
-ather sums presently payable by him in respect of shares in the company have been paid, 


oy 
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64, Ona poll votes may be given either personally or by proxy: Provided that 
no company shall vote by proxy as long as a resolution of its directors in accordance 
with the provisions of section 80 of the Indian Companies Act, 1913, is in force. 

65. The instrument appointing a proxy shall be in writing under the hand of 
the appointor or of his attorney duly authorised in writing, or, if the appointor is a 
corporation, either under the common seal, or under the hand of an officer or attorney so 
authorised. No-person shall act as a proxy unless either he is entitled on his own behalf 
to be present and vote at the meeting at which he acts as proxy, or he has been appointed 
to act at that meeting as proxy for a corporation. 


66. The instrument appointing a proxy and the power-of-attorney or other author- 
ity (if any), under whtch it is signed or a notarially certified copy of that power or author- 
ity shall be deposited at the registered office of the company not less than seventy-two 
hours before the time for holding the meeting at which the person named in the instru- 
ment proposes to vote, and in default the instrament of proxy shall not be treated as 
volid. : l l . 

67. An instrument appointing a proxy may be in the following form, or in any 
other form which the directors shall approve:— Se 

Company, Limited. 

oy of in the district of , being a member of the 
Company, Limited, hereby appoint “of as my proxy to vote for me 
and on my behalf at the [ordinary or extraordinary, as the case may be] gertéral meeting ° 
of the company to be held on the day of and atany adjournment 
thereof,” . a See 

Signed this day of. 
Directors. i AC 
\ 

68, ‘The number of the directors and the names of the first directors shall — 
determined in writing by a majority of the subscribers of the memorandum of association 

69. The remuneration of the directors shall from time to time be determined 2 
the company in general meeting. ` 

70. The qualification of a director shall be the holding of at least one share in the 
company, and it shall be his duty to comply with ne provisions of section 85 of the 
Indian Companies Act, 1913, 


Powers and duties of Directors. 

7 L The business of the company shall be managed by the directors, who may 
pay all expenses incurred in getting up and registering the company, and may exercise 
all such powers of the company as are not, by the Indian Companies Act, 1913, or any 
statutory modification thereof for the time being in force, or by these articles, required to 
be exercised by the company in general meeting g, subject nevertheless to any regulation 
of these articles, to the provisions of the said Act, and to such regulations being not 
inconsistent with the aforesaid regulations or provisions, as may be presoribed -by, the 
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company in general meeting ; but no regulation made by the company in general meeting 
shall invalidate any prior act of the directors which would have been valid if that regu- 
lation had not been made. 


72. The directors may from time to time appoint one or more of their body to 
the office of managing director or manager for such term, and at such remuneration 
(whether by way of salary, or commission, or participation in profits, or partly in one , 
way and partly in another) as they may think fit, and a director so appointed shall not, 
while holding that office, be subject to retirement by rotation, or taken into account in 
determining the rotation of retirement of directors, but his appointment shall be subject 
to determination ipso facto if he ceases from any cause to be a director, or if the company 
in general meeting resolve that his tenure of the office of managing director or manager 
be determined. 


73. The amount for the time being remaining undischarged of moneys borrowed 
or raised by the directors for the purposes of the company (otherwise than by the issue of 
share capital) shall not at any time exceed the issued share capital of the company with- 
out the sanction of the company in general meeting. 


74. The directors shall duly comply with the provisions of the Indian Companies 
Act, 1913, or any statutory modification thereof for the time being in force, and in 
particular with the provisions in‘regard to the registration of the particulars of mortgages 
and charges affecting the property of the company or created by it, and to keeping a 
register of the directors, and to sending to the registrar an annual list ofmembers, and 


a summary of particulars relating thereto and notice of any consolidation or increase - 


A 


f 


hee 


of share capital, or conversion of shares into stock, and copies of special resolutions and a 
copy of the register of directors and notifications of any changes therein. 
75, The directors shall cause minutes to be made in books provided for the 
urpose— 
(a) of all appointments of officers made by the directors ; 
(6) of the names of the directors present at each meeting of the directors and of 


any committee of the directors ; 


(c) of all resolutions and proceedings at all meetings of the company, and, of the 
directors, and of committees of directors ; ; 3 

and every director present at any meeting of directors or committee of directors 

réhall sign his name in a book to be kept for that purpose. 

Lhe Seal. 


76. The seal of the company shall not be affixed to any instrument except by 


Dy. 


the authority of a resolution of the board of directors, and in the presence of at least two 
directors and of the secretary or such other person as the directors may appoint for the 
purpose ; and those two directors and secretary or other person as aforesaid shall sign 


every instrument to which the seal of the company is so affixed in their presence, 
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- Disqualifications of Directors. 


77, The office of director shall be vacated if the director— š 

(a) ceases to be a director by virtue of section 85 of the Indian Companies 
Act, 1913; or ° : 

(b) holds or any partner of his, or the firm of which he isa member, holds any 
other office of profit under the company except that of managing director 

* or manager ; or . 

(c) is adjudged insolvent ; or 

(d) is found lunatic or becomes of unsound mind ; or 

(e). is concerned or participates in the profit of any contract with „the company ; 


‘ 


or 
(f) is punished with imprisonment for a term exceeding six months : 


Provided, however, that no director shall vacate his office by reason of his being , 


a member of any company ‘which has entered into contracts with, or done any work for,. 
the company of which he is director ; but a director shall not vote in respect of any such 
contract or work, and ifhe does so vote, his vote shall not be counted. - 


Rotation of Directors. 


78, At the first ordinary meeting of the company, the ‘whole of the directors. 
shall retire from office, and at the ordinary meeting in every subsequent year, one-third 
of the directors for the time being or, if their number is not three or a multiple of three, 
then the number nearest to one-third shall retire from office. . 

79. The directors to retire in every year shail be those who have been longest in 
office since their last election, but as between persons who became directors on the 
same day those to retire shall (unless they otherwise agree among themselves) be 


i 


Nie 


determined by lot. r 
80. A retiring director shall be eligible for reelection. f ` 
81. The company at tlie general meeting at which a director retires in manner 
aforesaid may fill up the vacated office by electing a person thereto. 

82. If at any meeting at which an election of directors ought to take place, the 
places of the vacating directors are not filled up, the meeting shall stand adjourned till 
the same day in the next, week atthe same time and place, and, if at the adjourned 
meeting the places of the vacating directors are not filled up, the vacating directors or such 
of them as have not had their places filled up shal] be deemed to have been re-elected at 


) 


the adjourned meeting. 
83. The company may from time to time in general meeting increase or reduce 
`” the number of directors, and may also determine in what rotation the increased or 
reduced number is to go out of office. 
84, Any casual vacancy occurring on the board of directors may be filled up by 
the directors, but the person so chosen shall be subject to retirement’ at the same time ' 
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as if he had become a director on the day on which the director in whose place he is 
appointed was last elected a director. - f 

85. The directors shall have power at any time, and from time- to time, to 
appoint a person as an additional director who shall retire from office at the next 
following ordinary general meeting, but shall be eligible for election by the company at 
that meeting as an additional director. f 

86. The company may by extraordinary resolution remove any director before the 
expiration of his period of officepand may by an ordinary resolution appoint another 
person in his stead ; the person so appointed shall be subject to retirement at the same 
time as if he had become a director on the day on which the director in whose place he 
is appointed wds last elected a director. . 


Proceedings of Directors. 


87. .The directors may meet together for the despatch of business, adjourn and 
otherwise regulate their meetings, as they think fit. Questions arising at any meeting 
shall be decided by a majority of votes. In case of an equality of votes, the chairman 
shall have a second or casting vote. A director may, and the secretary on the requisition 
of a director shall, at any time, summon a meeting of directors. l 

. 88. The quorum necessary for the transaction of the business of the directors 
may be fixed by the directors, and unless so fixed shall (when the number of directors 

exceeds three) be three. 

i 89. The continuing directors may act notwithstanding any vacancy in their 
body, but, if and so long as their number is reduced below the number fixed by or 
pursuant to the regulations of the company as the necessary quorum of directors, the 
continuing directors may act for the purpose of inoreasing the number of directors to 
that number, or of summoning a general meeting of the company, but for no other 
mrirpose. : 

90. The directors may elect a chairman of their meetings and determine the period 
for which he is to hold office ; but if no such chairman is elected, or if at any meeting the 
chairman is not present within five minutes after the time appointed for holding the tame 
the directors present may choose one of their number to be chairman of the meeting. 

91. The directors may delegate any of their powers to committees consisting of 
such member or members of their body as they think fit ; any committee so found shall, in 


the exercise of the powers so delegated, conform to any regulatioñs that may be imposed 
on them by the directors. . 


92. ` A committee may elect æ chairman of their meetings: if no'such chairman 
is elected, or if at any meeting the chairman is not present within five minutes 
after the time appointed for holding the same, the members present may choose one of 
their number to be chairman of the meeting. 

93. A committee may meet and adjourn as they think proper. Questions 
arising at any meeting shall be determined by a majority. of votes of the members 

20 4 
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present, and, in case of an equality of votes, the chairman shall have a second or 
casting vote. 

_ 94, All acts done by any meeting of the directors or of a committee of directors, 
or by any person acting as a director, shall, notwithstanding that it be afterwards discover- 
ed that there was some defect in the appointment of any such directors or persons acting 
‘as aforesaid, or that they or any of them wore disqualified, be as valid as if every such 
pordon had been duly appointed and was qualified to be a director, 

Dividends and Reserves ' 

95. The company in general meeting may declare dividends, but no dividends 
shall exceed the amount recommended by the directors. 

96. The directors may from time to time pay to the members such interim divi- 
dends as appear to the directors to be'justified by the profits of the company. 

97. 'No dividends shall be paid otherwise than out of profits. 

‘98. Subject to the rights of persons (if any) entitled'to shares with special rights 
as to dividends, all dividends shall be declared and paid according to the amounts paid on 
the shares, but if and so long as nothing is paid ‘up on any of the shares ‘in the company, 

_ dividends may-be declared and paid according to the amounts of the shares. No amount 
paid on a share in advance of calls shall, while carrying interest, be’ peed for the 
purposes of this article as paid on the share. 

99.. The directors may, before recommending any dividend, set aside out of the 
profits of the company such sums as . they think proper as a reserve or reserves which . 
shall, at the discretion of the directors, be applicable for meeting contingencies, or. for 
equalizing dividends, or for any other purpose to which the profits of the company may 
be properly applied, and pending such application may, at the like discretion, either be } 
employed in the business of the company or be invested in such investments (other than 
shares of the company) as the directors may from time to time think fit. — 

100. If several persons are registered as joint-holders of any share, any one or, 
them may give effectual receipts for any dividend payable on the share. 

, 101. Notice,of any: dividend that may have been declared shall be given in manner 
hereinafter mentioned to the persons entitled to share therein. 

102, No dividend shall bear interest against the company. 

Accounts. 
103. The directors shall cause true accounts to be kept— , 
(a) of the sums of money received and expended by the company, and 
the matter in respect of which such receipt and expenditure takes \ 
place ; and i 
(b) of the assets and liabilities of the company. 

104. The books of account shall'be kept at the registered office of the company, 
or at such other place or places as the directors think fit, and shall always be open to the 
inspection of the directors. =” 

105. The directors shall frdm time to time “determine whether and to what 
extent and at what times and places and uae “what conditions or regulations tha 
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accounts and books of tlie company or any of them shall be open to.the inspection of 
members not being a director and no member (not being a director) shall have any right 
of inspecting any account or book or document of the company except as conferred by 
law or authorised by thé directors or by the company in general meeting. 


. 106. Once at least in every year the directors shall lay before the company in 
general meeting a profit and loss account for the period since the preceding account or 
(in the case of the first account) since the incorporation of the company, made up toa 
date not more than six months before stich meeting. 


107. The profit and loss account shall show, arranged under the most convenient 
heads, the amount of gross income, distinguishing the several sources from which it has 
been derived, and the amount of gross expenditure, distinguishing the expenses of the 
establishment, salaries and other like matters. Every item of expenditure fairly charge- 
able against the years income shall be brought into account, so that a just balance of 
profit and loss may be laid before the meeting, and, in cases where any item of expendi- 
ture which may in fairness be distributed over several years has been: incurred in any 
one year, the whole amount of such item shall be stated, with the addition of the reasons 
why only a portion of such expenditure is charged against the income of the year. 


108, A balance-sheet shall be made out in every year and laid before the com- 
pany in general meeting made up to a'date not more than six months before such meeting. 
The balance-sheet: shall be accompanied by a report of the directors as to the state of the 
company’s affairs, and the amount which they recommend to be paid by way of dividend, 
and the amount (if any) which they propose to carry to a reserve fund. 


109. A copy of the balance-sheet and report shall, seven days previously to the 
meeting, be sent to the persons entitled to receive notices of general meetings in the 
manner in which notices are to be given hereunder. i 
7 


/ 110, The directors shall in all respects comply with the provisions of sections 130 
to 135 of the Indian Companies Act, 1913, or any statutory modification thereof for the 
time being in force. . 


I 


Audit. 


111. Auditors shall be appointed and their duties regulated in accordance with 
sections 144 and 145 of the Indian Companies Act, 1913, or any statutory modification 
thereof for the time being in force. 


Notices. 


112. (Z) A notice may be given by the company to any member either person- 
ally or by sending it by post to him to his registered address, or (ifhe has no registered 
address in British India) to the address, if any, within British India supplied by him to 
the company for the giving of notices to him. 


i (2) Where a notice is sent by*post, seryiçe of the notice shall, be deemed to be 
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effected by properly addressing, prepaying and posting a letter containing the notice and, 


unless the contrary is proved, to have been effected at the time at which the letter would 
be delivered in the ordinary course of post. , 


113. Ifa member has no registered address in British India, and has not supplied 
to the company an address within British India for the giving of notices to him, a notice 
addressed to him and advertised in a newspaper circulating in the neighbourhood of the 


registered oifice of the company shall be deemed to be duly g given to him on the day on 
which the advertisement appears. 


114. A notice may be given by the company to the joint-holders of a share by 
giving the notice to the joint-holder named first in the register in respect of the share. 


115. A notice may be given by the company to the persons entitled to a share in 
consequence of the death or insolvency of a member by sending it through the post- in 
a prepaid letter addressed to them by name, or by title of representatives of the deceased, 
or assignee of the insolvent or by any like description, at the address (if any) .in British 
India supplied for the purpose by the persons claiming to be so entitled, or (until such 
an address has been so supplied) by giving.the notice in any manner in which the same 
might have been given if the death’ or insolvency had not occurred. 


116. Notice of every general, ineeting shall be given in some manner stihareitibetore 
authorised to (a) every member of the . company. (including bearers of share -warrants) 
except those members who (having no registered address within British India) ‘have not, 
supplied-to the company. an address within British India for the giving of notices to them, 
and also to (b) every person entitled to a share in consequence of the death or insolvency 
of a member, who, but for his death or insolvency, would be entitled to receive notice of 
the meeting. No other persons shall be entitled to receive notices of general meetings. 


m ete oe | 


Aér VII of 1913.] ACTS OF THE SUPREME LEGISLATIVE COUNCIL. 157 
f 


TABLE B. me pel 
(See sections 249 and 262.) 
TABLE OF FEES To BE PAID To THE REGISTRAR. 


I.—By a company having a share capital. II.— By a company not having a shara 


' Rs, A. P. capital.. 

1. For registration of a company , 
whose nominal share capital does i i Rs, A. P, 
not exceed Rs. 20,000, a fee of 40 0 0 ; ; 

2. For registration of a company l.. For registration of a company 
whose nominal share capital ex- ve pass i mernbers, as stat- 

Rs. 20,000, the above fee ed in the articles of association, 
pyrene ees, with the following does not exceed 20 ... ee . 49 0 0 
additional fees regulated accordin 2. For registration of a company 
to the amount of nominal capita whose number of members, as 
vee - 1000 xapecs Ach aed mie Flares of association, 

share capital, or part of 10,000 100 a E m Sea poral 100 0 0 
‘rupees, after the first’ 20,000 F : , KEA Sa 
rupees up to 50,000 rupees 200, 3. For registration of a company 
For evéry 10,000 rupees of nominal whose number of members, as stat- 
share capital, or part of 10,000 ed in the articles of association, 
rupees, after the first 50.000 exceeds 100, but is not stated to be 
pees, ’ : 
rupees up to 10,00,000 rupees .. 5 0 0 eae above fee of Rs, 100 
For every 10,000 rupees of nominal 50 Penis ns ae Re, 6 ie pies 
share capital, or part of 10,000 50 Lasse he tee pnan 
rupees after the first 10,00,000 en Ors after the first 100. 
rupees . a y . 100 4, aH Hate of a company in 
: : ? which the number of members is 

3. For registration of any increase of stated in articles of association to 
share capital.made after the first be unlimited, a fee of 400 0 0 
registration of the.company, the : ee 980. ; 
same fees per 10,000 rupees or, part 5, For registration of any increase on 
of 10,000 ee as would have the number of members made after 
Sua al ba aed ae aoa bes wont Ret 

a) i o ve been 
the original share capital at the ° payable if such increase had been 

nue ot registration : ET peate m M ot association 
ovided that no company shall be at the time of registration : . 8 0 
liable to pay in respect of nominal 
share capital on registration, or ERTA T teat no one the a hall 
afterwards, any greater amount of table ay on the whole a 
fees than 1,000 rupees taking into co ie th A Rs, iat in repect 
account, in the case of fees pay- ot its number of members, taking 
able on an increase of share capital into account the fee paid on the 
after registration, the fees paid on first registration of the company. , 

Pa aan ne asf 6. For registration of any existing 

or Jegi srati n è py vee ing company except such companıes as 
moea sapere are by this, Aot exempted from 
y RO p ; payment of fees in respect of regis- 
payment o ees in respect of regig- tration under this Act, the same 
tration under this Act, the same fee as is charged for registering a 
fee as is charged for registering a ~ new company. 
new company. 

5, For filing any document by this T. For filing any document by this 
Act required or authorised to be ' Act required or authorised to be 
filed, oer than ora aet oner than the ro anot 
or the abstract required to be filed or the abstract required. to be file 
with the registrar by a poe or vis the registrar by a receiver or 
the statement required to be filed the statement required to be filed 
with the registrar by the liquidator 500 with the registrar by the liquidator 
in a winding up „e. ss ts mawindingup .. we D 0 

6, For miking¥a record of any fact 8, For making a record of any fact 
by this Act authorised or requir- by this Act authorised or required 
ed to be recorded by the registrar, to be recorded by the registrar, a 
a fee of in w e a 50O fee of... fs bidity Pada? oa 
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THE SECOND SCHEDULE. 
(See section 98.) R 
STATEMENT IN LIEU OF PROSPECTUS. 
f : , filed by g - 
Lurren, 
pursuant to section 98 of the Indian Companies Act, 1913. 
Presented for filing by 
: i Tur Inpran Companies Acr, 19 
LIMITED 


The nominal share capit&l of} Rs, 
the company. 





| Shares of Rs, 


Divided into... o ' 
` each. 


1 2 » 





Names, descriptions and edd- 
resses of directors or propos- 
ed directors and of the 
mangera or proposed 
managers. i : 





U Minimum subscription (if any) 
fixed by the memorandum 
or articles of agsociation on 
which the company may 
proceed to allotment. 





Number and amount of shares | 1, shares 
i and debentures „agreed to} of Rs, fally 
~ be issued as fully or partly; paid. 
paid up otherwise than in 
cash. 3 
The consideration for the}9 shaves 


intended issue of those] upon which 
shares‘and debentures, Rs. per 
. `> Se share credited 
as paid. 
3. debenture 
Rs. 


4, Consideration. 
Names and addresses of (@) 
vendors of property pur- 
chased or acquired, (b) or 
proposed to te purchased or 
acquired by the company. 
Amount (in cash, shares or 
debentures) payable to each 
separate vendor., 
en nn 


(a) For definition of vendor, see section 49 
of the Indian Companies Act, 1913. . 

(b) See section 95 of the Indian Companies 
Act, 1913, . 


STATEMENT IN LIEU OF PROSPECTUS. 


Amount (if any) paid or pay- } Total pur- 


able-(ın cash or shares or) chase 

debentures) for any such} price ....Rs. 
property, specifying amount | Cash . .~,, 
Gif any) paid or payable| Shares ... + ,, 
for goodwill, Debentures’, 


Goodwill... Rs. 





Amount (if any) paid or pay-| Amount paid. 
} able as commission for subs- » payable, 


.» errbing or agreeing to subs- 


cribe or procuring or agree- 
ing to procure subscriptions 
for any shares or debentures 
in the company or 


Rate of the commission .| Rate per cent. 





e 
Estimated amount of prelimi- 
nary expenses. 


Rs. 





| 
Amount paid or intended to be | Name of promo- 
paid to any promoter, ter N 
Consideration for the payment] Amount Rs. 
Consideration:— 








Dates of, and parties to every 
material contract(other than 
contracts entered into in the 
ordinary course of the bus- 
mess intended to be carried 
on by the company or en- 
tered into more than two 
years before the filing of this 
statement). 


Time and place ab which the 
contracts or copies thereof 
may be inspected. 





Names and addresses of the 
auditors of the company 
(uf any). zi - 


\ 


4 


\ 


\ 
\ 
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THE SECOND SCHEDULE.—Condd. 





—+ 








Full particulars of the nature Whether the articles contain! Nature of th 
and extent of the interest of any provisions precluding! provisions, ' e 
every director in the promo- holders of shares or deben- 
tion of or in the property tures receiving and inspect- 
proposed to be acquired by ing balance-sheets or reports 
the company, or, where the ‘ of the auditors or other 

_ interest of such a director reports, 

4 cag in Boing a partner ae ee eee A eee {eee eee 
in a firm, the nature and e 45 i 
extent of the interest of the pomu of oe P peas 
firm, with a statement of all above-named as directors or 
sums paid or agreed to be proposed directors, or of their 

aidto him or to the firm agents authorised in writ- 
in cash or sh&res, or other- ing) . a 
wise by any person either to p 
induce him to become, or to : ` 
qualify him as a director, or 
otherwise for services ren- 
dered by him or by the firm 
in connection with the pro- 
motion or formation of the 
company. es 
Sneed 





THE THIRD SCHEDULE, 
FORM A. 


(See sections 6 and 161.) 


MEMORANDUM OF ASSOCIATION OF A COMPANY LIMITED BY SHARES. 


Zst.—The name of the company is “The Eastern Steam Packet Company, 
Limited.” j 


2nd.—Tho registered office of the company will be situate in the province of 
Bombay. 


Srd.—The objects for which the company is established are “the conveyance of 
passengers and goods in ships or boats between such places as the company 
may from time to time determine, and the doing all such other things as 
are incidental or conducive to the attainment of the above object.” 


4th.—The liability of the members is limited. 


5th,—The share capital of the company is two hundred thousand rupees, divided 
into one thousand shares of two hundred rupees each. E 


We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a company in pursuance of this memorandum of association, and we 
respectively agree to take the number of shares in the capital of the company set opposite 
our respective names, tae: 


A - e 
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S nS 
Number of shares taken 











Names, addresses and descriptions of subscribers. by each subscriber. 
l. A. B., of, merchant iar bes ia vis wf e 200 
2 CD, y s in mooo "dss as 25 
3 EF, 4 5 e ii ees we iae 30 
4 GH, » ae a s paan a 40 
& Ld, yo tas a a ae nes 15 
6 K. np s ma. i ce Á aal *5 
7 MN, » ests re i a eee 10 : 
Total shares taken poe 325 
Dated the _ day of 19 


Witness to the above signatures, 


vo X. Y., of 


FORM B. 
(See sections 7 and 151.) 


MEMORANDUM AND ARTICLES OF ASSOCIATION oF A CoMPANY LIMITED 
BY GUARANTEE, AND NOT HAVING A SHARE CAPITAL, y 


` 


Memorandum of Association. \ 


elst.—The name of the company is “The Mutual Calcutta Marine Association, 
Limited.” 

2nd.—The registered office of the company will be situate in Calcutta. 

3rd.—The objects for which the company is established are “the mutual insur- 
ance of ships belonging toemembers of the company, and the doing all such other things 
as are incidental or conducive to the attainment of the above object.” 

4th.—The liability of the members is limited. 

5th.—LEvery member of the company undertakes to contribute to the assets of the 
company in the event of its being wound up while he is a member, or within one year 
afterwards, for payment of the debts and liabilities of the company contracted before he 
ceases to be a member, and the costs, charges and expenses of winding up and for the 
adjustment of the rights of the contributories among themselves, such amount as may be 
required not exceeding ono hundred rupees. 


4 
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We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a company, in pursuance of this memorandum of association. 


Names, Addresses and Descriptions of Subscribers. 


“J, A.B. of °’ 
“2. 0. D. of 
“#3, ELF of 
“4. Q. H. of : 
“5 I J. of °. 
“6. K.L. of 
“7, M.N. of 
Dated the ° day of : 


Witness to the above signatures, 
X. Y., of 


on, 


ARTICLES OF ASSOCIATION TO ACCOMPANY PRECEDING MEMORANDUM OF ASSOCIATION. 
Number of Members. 


1. The company for the purpose of registration is declared to consist of five 
hundred members. 
. 2. The directors hereinafter mentioned may, whenever the business of the 


association requires it, register an increase of members. . 
i 


i Defihition of Members. 
‘3, Every person shall be deemed to have agreed to become a member of the 
ee who insures any ship or share in a ship in pursuance of the regulations herein- 
fter contained. 


General Meetings. 


4. The first general meeting shall be held at such time, not*being less thah one 
month nor more than three months after the incorporation of the company, and at such 
} place, as the directors may determine. 


5. A general meeting shall be held once in every year at such time (not being 
more than fifteen months after the holding of the last preceding general meeting g) and 
- place as may be prescribed by the company in general meeting, or, in default, at such 
time in the month following that in which the anniversary of the company’s incorpora- 
‘tion occurs, and at such place, as the directors shall appoint. In default of a general 
meeting being so held, a general meeting shall be held in the month next following, and 
may be called by any two members in the same manner as nearly as possible as that 
‘in which meetings are to be called by the directors. ? 
ala ° 


: a g era 
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6. The above-mentioned general meetings shall be called ordinary meetings ; 
all other general meetings shall be called extraordinary. Jai 

7. The directors may, whenever they think fit, and shall, on a requisition made 
in writing by any five or more members, call an extraordinary general meeting. 


8. “Any requisition made by the members must state the ebject of the meeting 


proposed to be called, and must be signed by the requisitionists and deposited 


at the registered office of the company. : 


9. On receipt of the requisition the directors shall forthwith, proceed to call a 
general meeting : if they do not proceed to cause a meeting to be held within twenty-one 
days from the date of the requisition being so deposited, the ‘requisitionists: or any other 
five members may themselves call a meeting. 


Proceedings at General Meetings. 


10. Fourteen days’ notice at the least, specifying the place, the day and the hour 
of meeting, and in case of special business the general nature of the business, shall be 
given to the members in manner hereinafter mentioned, or in‘such other manner (if any) 
as may be prescribed by the company in general meeting; but the non-receipt of such a 
notice by any member shall not invalidate the proceedings at any general meeting. 


11. All business shall be deemed special that is ‘transacted at an. extraordinary’ 
meeting, and all that is transacted at an ordinary meeting, with the exception of the 
cousideration pf the accounts, balance sheets and the aa report of the directors and 
auditors, the election of direorors and other officers i in the place of those retiring by rota- 
tion, and the fixing of remuneration of the auditors. 


12, No business shall be transacted at any meeting except the declaration ofa 
dividend, unless a quorum of members is present at the commencement of the business, 
The quorum shall be ascertained as follows (that is to say) :—if the members of the oom- 
pany at the time of the meeting do not exceed ten in number, the quorum shall be'five ; $ 
if they exceed ten, there shall be added to the above quorum one for every five additional 
members with this limitation, that no quorum shall i in any case exceed ten. 


13. If within one hour from the time appointed for the meeting a quorum ‘of: 
mombers is not present, the meeting, if called on the requisition of the members, shall 
be dissolved ; in any otłfer case it shall stand adjourned to the same day in the following 
week at the same time and place ; and if at such adjourned meeting a quorum of members 
is not present, it shall be adjourned sine die. 


“14. The chairmen (if any ) of the directors shall preside as chairman at ever y 
general meoting of the company. 


15. Tf there is no such chairman, or if at any meeting he is not present a the: time. 
of holding the same, the members present shall choose some one of their num ber to be 
chairman of that meeting. j 


i Oe 
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16. The chairman may, with the consent of the meeting, adjourn the meeting 
from time to time and from place to place, but no business shall be transacted at any 
adjourned meeting other than the business left unfinished at the meeting from which the 
adjournment took place.* 


17. At any general meeting, unless a poll is demanded by at least three members, 
a declaration by the chairman that a resolution has been carried, and an entry to that 
effect in the book of proceedings of the company, shall be conclusive evidence’of the fact, 
without’ proof of the number or proportion of the votes recorded in favour of or against 
the resolution. 


18, Ifa poll is demanded in manner aforesaid, the same shall be taken in such 
manuer as the chairman directs, and the result of the poll shall be deemed to be the 
resolution of the meeting at which the poll was demanded. 


€ 


Votes of Members. 
19, Every member shall have one vote and no more. 


20. If any member is a lunatic or idiot, he may vote by his committee or other 
legal guardian. 


21. No member shall be entitled to vote at any meeting unless all moneys due 
from him to the company have been paid. 


22, Ona poll votes may be given either personally or by proxy; „Provided that 
no company shall vote by proxy as long asa resolution of its directors in accordance 
with the provisions of section 80 of the Indian Companies Act, 1913, is in force. A 
proxy shall be appointed in writing under the hand of the appointor, or, if such appoint- 
oy is a corporation, under its common seal. 


/ 23. (Z). No person shall act as a proxy unless he is a member, or unless he is 
~” appointed to act at the meeting as proxy for a corporation. 


(2) The instrument appointing him shall be deposited at the registered office of 
the company not less than forty-eight hours before the time of holding the meeting at 
which he proposes to vote. 

24, Any instrument appointing a proxy shall be in the following form :— 

Company, Limited, 
I, , of being a Member of 
the Company, Limited, hereby appoint of 
as my proxy, to vote for me and on my behalf at the [ordinary 


or extraordinary, as the case may be] general meeting of the company to be held on 
the ° day of and at any adjournment thereof. 


t 


Signed this ° day of 


e 
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- Directors. 

25. The number of the directors and the names of the first directors shall be 
determined by the subscribers of the memorandum of association. 

"26. Until directors are appointed, the subscribers of the’ memorandum of asso- 
ciation shall, for all the purposes of the Indian Companies Act, 1913, be deemed to be 
directors. 

Š Powers of Directors. 

27. The business of the company shall be mana%ed by the directors, who may 

exercise all such powers of the company as are not by the Indian Companies Act, 1913, or 

by any statutory modification thereof for the time boing in force, or by these articles, 

required to be exercised by the company in general meeting ; but no regulation made by 

the company in general meeting shall invalidate any prior act of the directors which 

would have been valid if that regulation had not been made. i 
Elections of Directors. 

28. The directors shall be elected annually by the company in general meeting, 
Business of Company. 
(Here insert rules as to mode in which business of insurance is to be conducted.) 
Audit.. 

29. Auditors shall be appointed and their duties regulated in accordance with 
sections 144 and 145 of the Indian Companies Act, 1913, or any statutory modification 
thereof for the time being in force, and for this purpose the said sections shall have effect. « 
as if the word 4“ members” were substituted for “share holders,” and as if «first general 


meeting ” were substituted for “statutory meeting.”, 
Notices.. : \ 
30. A notice may be given by the company to any member either personally, ‘or 
by sending it by post to him to his registered address. \ 


31. Where a notice is sent by post, service of the notice shall be deemed to be’ 
effected by properly addressing, prepaying and posting a letter containing the notice and, 
unlesg the contrary js proved, to have been effected at the time at which the letter 
would be delivered in the ordinary course of post. 

Names, Addresses and Descriptions of Subscribers, 

“JAB. of 

“2.0. D. of . 

“3. E. F. of 

“4, G. H. of 

“5.1. J. of 

“6. K. LL. of 

‘7. M. N. of 
Dated the day of 19 

Witness to the above signatures. 


Z. Yy of 


& 
~i 
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FORM C. 


: (See sections 7 and 151.) 
MEMORANDUM AND ArTICLES OF ASSOCIATION OF A COMPANY LIMITED 


BY GUARANTEE, AND HAVING A SHARE CAPITAL, 
Memorandum of Association. 

lst.——The name of the company is “ The Snowy Range Hotel Compgny, Limited”. 

‘ 2nd.—The registered Office of the company will be situate in the province of 
. Bengal. 

3rd.—The objects for which the company is established are “the facilitating tra- 
velling in the Snowy Range, by providing hotels and conveyances by sea and by land for 
the accommodation of travellers, and the doing all such other things as are incidental or 
cenducive to the attainment of the above object.” 

4th.—-The liability of the members is limited. 

5th.—Every company of the member undertakes to contribute to the assets of the 
company in the event‘of its being wound up while he is a member, or within one year 
afterwards, for payment of the debts and liabilities of the company, contracted before he 
ceases to be a member, and the costs, charges and expenses of winding up the same and 
for the adjustment of the rights of the contributories amongst themselves, such amount 
as may be required, not exceeding fifty rupees. 

6th.—The share capital of the company shall consist of five hundred thousand 


2 rupees, divided into five thousand shares of one hundred rupees each, * 


\ . 
We, the several persons whqse names and addresses are subscribed, are desirous 


of being formed into a company, in pursuance of this memorandum of association, and 


` we respectively agree ta take the number of shares in the capital of the company sot 
: Opposite our respective names. 


aeaaaee eee 


eye 3 Number of shares taken 
Names, Addresses and Descriptions of Subcrikers. by each Subscriber. 


“l ALB, of 

a2, ©, D. of 

“3, EBF oi ... i si wei aid 
“4. G.H of 

J. of oes Sas Soi ii fae 
“3 K L of 


“J. M. Nef... ses sel nS e 


e Total shares taken, 
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Dated the day of y 19 . 
Witness to the above signatures. | 
X. Y., of 
Articles of Association to accompany preceding Memorandum of Association, 


1, The share capital of the company is five hundred thousand rupees, divided 
into five thousand shares of one hundred rupees each. 

2, The directors may, with the sanction of the cempany in general meeting, 
” reduce the amount of shares in the company. 

3. The directors may, with the sanction of the company in general meeting, can- 
cel any share belonging.to the company. 7 

4, All the articles of Table A of the Indien Companies Act, 1913, shall be. 
deemed to be incorporated with these articles and to apply to the company. oy 

Names, Addresses and Descriptions of Subscribers. 

“1, A. B. of , merchant, 

“9.0. D. of f 

“3. E. F. of 

“4, G. H. of 

“5. I J. of 

“6. K. L. of 

“7. M. N. of ; : 
Dated the - day of 19 

Witness to the above signatures. BS og 

X. Y., of ° K 


_ FORMD. 
(See sections 8 and 151.) l 


MEMORANDUM AND ARTICLES OF ASSOCIATION OF AN UNLIMITED COMPANY 


HAVING A SHARE, CAPITAL. 2 
Memorandum of Association. 

1st.--The name of the company is “ The Patent Stereotype Company.” 

2nd.—The registered office of the company will be situate in the a of 
Bombay. 

3rd.—The objects for which the company is established are “the working of a 
patent method of founding and casting stereotype plates of which method P. Q. of 
Bombay is the sole patentee.” 

We, the several persons whose names are subsoribed, are desirous ef being formed 
into a company in pursuance of this memorandum of association, and we respectively 
agree to take the number of shares in the capital of, the company set Opposite our res 
pective name, ` 


Q 


; ; 
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Number of shares taken 


Names, Addresses and Descriptions of Subscribers. by each Subscriber. 


“1, A. B. of 
“2, C.D. of 
“3, E. F.ʻof ` 
“4, GH of 
“5. LJ. of 
“6. K. L of 
“7, M.N. of 


Total shares taken eee tee 12 


Dated the day of 19 


Witness to the above signatures. 
X.Y 


Articles of. ‘Association to accompany the preceding Memorandum of Association, 


1—The share capital of the oompany is twenty thousand rupees, divided into 
twenty shares of one thousand rupeés each. 


i 2. All the articles of Table A of the Indian Coripanies Act, 1913, shall be deemed 
to be incorporated with these articles, and to apply to the company. 


Names, Addresses and Descriptions of Subscribers. ' 


“1, A. B. of , merchant. 
«9.0. D. of ` l Ey . 
“3, E. F. of ' : i 
“4, G. H. of 
“5. I J. of s 
“6, K. L, of 
“7, M. N. of 
Dated the . day of Ly 


Witness to the above signatures. 
X. Y., of 
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AS REQUIRED BY Parr II OF THE ACT. 


o. e 


(See section 32.) 


Sunimary of Share Capital and Shares of the Company, Limited, made up to the: 
day of 19 (being the day of the first ordinary general meeting in 19 >} 


€ 


f Rs. h. 
Nominal share capital Rs. divided into? f siare of Re, saan 
Total numter of shares taken up* to the day of 19 which’) 


number must agree with the total shown in the list as held by existing } 
‘members, J 


Number of shares issued subject to payment wholly in cash. wees 
Number of shares issued as fully paid up otherwise than in cash ... 


. Number of shares issued as partly paid up to the extent of per share other- | 
wise than in cash... Whee occas M ee ee si Si ave es 
+ There has been called up on each—of shares... Rs. 


There has been called up on each—of shares... Rs. 
There has been called up on each—of shares... Rs, 


t Total amount of calls received, including payments on application and allotment... Rs, 


Total amount (if any) agreed to be considered as paid on shares which have been } ‘Re, 2 
issued as fully paid up otherwise than in cash .., is aie aes . 


Total amount (if any) agreed to be considered as paid on shares which have bee | Ra. - 


issued as partly paid up to the extent of per shara a. vee ss 
Total amount of calls unpaid ae at sale aa .. Rs, : 
` Total amount (if any) of sums paid by way of commission in respect of shares or} Re, 
debentures or allowed by way of discount since date of last summary ... a 
Total amount (if any) paid on $shares forfeited... see ous a. Rs, 
Total amount of shares and stock for which share-warrants are outstanding . Rs. 
Total amount of sharc-wårrants issued and surrendered respectively siace date of | Re 
st summary ... See se ng Se tee vee | j 
Number of shares or amount of stook comprised in each share-warrant ... Re. 


Total amount of debt due from the company in respect of all mortgages and charges) p 
which are required to be registered with the registrar under this Act, a S: 








a When there are shares of different kinds or amounts (6.g., Preference and Ordinary or 
Rs, 200 or Rs. 100), state the numbers and nominal values separately. 


+ Where various amounts have been called or there are shares of different kinds, state them 
separately, 


- ¢ Include what has been received on forfeited as well as on existing shares, 
§ State the aggregate number of shares forfeited. e 


A 


/ 
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List of Persons holding shares in the Company Limited, on the 
day of 19 „and of persons who have held shares herein at any 


time ‘since the date of the last return, showing their names and addresses and an account 
of the shares so held. . 





























E NAMES, ADDRESSES AND 7 
A OCOUPATIONS, ACCOUNT o¥ SHARES. 
bp i 
S aye FE 2s 
3 Raa ee 
a . KEE PERRA 
S pa AEE BBB 
È 2g EET a eRe 
g g kS FERE EEE ; 
Plata s |3 |g 8384 | gee, g 
S 3 g S PE FITE SEA ZAï 
t - a ra 5 ar ERT BEg EEA uO BS ad 
s 4 S S a $3 KEEPTE SELERT E 3 
"Eh D $ 5 © ng NEOA H iS) < 
+ Ga am wn 
sia E & | eee i 
O Oo g p 
eet A 8 Jäle lps] = | Bz 
Gi Fis 5 mae 5 eae 
io 43's Ss aa 2 5 ua 9 
* £ S'S 8 S o3 g 
5 | gaa 3 BES 
a 3? Z a 
g a 
A S D 
* State the aggregate number of shares forfeited (if any). È . 


+ The aggregate number of shareg held, and not the distinctive numbers, must be stated, and 
hecolumn must be added up throughout so as tomake one total to agree with that stated in the 
summary to have been taken up. 


t When the shares are of different classes, these columns may be sub-divided so that the number 
of each class held or transferred may be shown separately, 


§ The date of registration of each transfer should be given as well as the number of shares 
transferred on each date, The particulars should be placed opposite tho name of the transferor and 
not opposite that of the transferee, but the name of the transferee may ho ‘inserted in the Romarks 
qolumn immediately opposite the particulars of each transfer, 
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Names and addresses of the persons who are the Directors of the 
Limited, on the day of 19 





i 


Names., ` ; | Addresses. 


, 





amane LD a, 


a A, 





Names and addresses of the persons who are the managers of the 
Limited, on the day of 9, à 


et RS 


i Names. | ; Addresses. 


pt LE 9 


Lo Se SS e 


Nors,—Banking companies must add a list of all their places of business. 


I, i do hereby certify that the above list and summary 
truly and correctly states the faots as they stood on day of 19 
(Signa ture) nmm 


( State whether director, manager or secretary.) ` 


g. 7 Ta 
- 


° . : \ 


ONS a) 
Sej ~ 
/ 0 ` y 


PS 
H 
y 
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3 
-t 
r 

aD 
ame | 


(ri 


P 
we 


43 1 
‘ 
1 28 
an i 
a? 
$ 


crs 
pte 
Teal 
TE 


Woe 


4 


X 


y 


B i o 1 ne 
FHE SUPREME! 


1 
ot ` 
ef 


shen D.. 


é Third Schedule ) 
aL FORM F.i; 


11 4(See seotion 182)? 





Balance-sheet as at 





CAPITAL AND LIABILITIES. 


CAPIT u— 
Authorised ®apital...shares of Rs. 
PENN eac 
Issued Capital...shares of Rs...... 
each, 
Subscribed Capital...shares of Rs... 
each, $ 
Amount called up at Rs......... per 
share. i 
Less—Calls unpaid 
‘Add—Forfeited shares (amount 
paid up.) 
ResekveD Fuxp or DEVELOPMENT 
Funp. 

















NY Srvkine Funp ae oe 
OTHER FUND CREATED OUT OF NET 
ROFITS, È 
Y PENSION OR INSURANCE FUND ... 
ROVISION FOR Bap AND DOUBTFUL 
DEBTS, i 
Loans ON MORTGAGE OR MORTGAGE 
DEBENTURE Bonps. 
LOANS OTHERWISE SECURED... Pe 
(Stating the nature of security) 
LOANS UNSECURED, 
INTEREST... as es wed 
Accrued on Mortgages, Debentures 
or other Secured Loans, 
SNCLAIMED DIVIDENDS 


» Acceptances 
» Other Finance 


ADVANCE PAYMENTS AND UNEXPIRED 
Discounts, 
(For the portion for which value 
has still to be given, e.g., in the case 
of the following classes of Compa- 
nies—Newspaper, Fire Insurance, 
. Theatre, Club, Banking, Steamship 
Companies, &e.) ` 














p 





PROPERTY AND ASSETS. 


Fixep CAPITAL EXPENDITURE ie 
(Distinguishing as far as possible 
between- expenditure upon good- 
will, ‘land, buildings, leaseholds, 
railway sidings, plant, machinery, 
furniture, development of property, 
patents, trade marks and designs, 
interest paid out of Capital during 
construction, etc., and stating in 
every case the original cost and 
the total Depreciation written off 
under each head.) 


"| PRELIMINARY EXPENSES 


COMMISSION OR BROKERAGE 
(Commission or Brokerage paid for 
underwriting or placing shares or 
debentures until written of.) , 


STORES AND SPARE GEAR. 
Loosr Toors 
Live Sroox 


Srocg IN TRADE... his Sg 
(Stating mode of valuation, ¢. g., 
cost or market-value.) 

Bris or EXCHANGE 


Book Drsts 


(Distinguishing in the case of a Bank 
between those considered good and 
in respect of which the Bank is 
fully secured and those considered 
good for which thé Bank holds no 
security other than the debtor's 
personal security, and distinguish- 
ing in all cases hetween debts con- 
sidered good and debts considered 
doubtful or bad. Debts due by 
Directors or other officers of the 
company or any of them either 
severally or jointly with any other 
persons to be separately stated in 
all cages.) 
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_ (The Third Schedule). —(vontd.) 





PROFIT AND Loss .,, 


Balance as per previous Balance 
Sheet. 
Less—appropriation thereof 


Balance broughé forward , 
Profit since last Balance Sheet 


N.B —These details need not be giv- 
en if the same be contained in a 
Profit and Loss account-attached 
to the Balance Sheet.) 


UONTINGENT LIABILITIES— Å 
Claims against the Company no 
acknowledged as debts. 
Moneys for which the Company is 
contingently liable. 
Arrears of Cumulative Preference 
Dividends, 











ADVANCES sea es 


(Recoverable in cash orin kind or 
for value to be received, e.g., Rater, 
Taxes, Insurance, etc.) 


INVESTMENTS ... 
i 


(Nature of Investment and mode of ` 
valuation, ¢.y.,cost or market-value,) 





INTEREST ACCUERED ON INVESTMENTS 
CASH AND OTHER BALANCES 


Amount in hand 


Balances with Agents and. Bankers 
(in detail showing whether on De- 
posit or current account, etc.) 





Profit and Loss (giving, in the case of 
a debit balance. details as far as 
possible as in the case of a credit 
balance.) 





FORM G. 
(See section 736). 


” FORM OF STATEMENT TO BE PUBLISHED BY BANKING 
AND INSURANCE COMPANIES AND, DEPOSIT, PRO- 
VIDENT, OR BENEFIT Socieries. 

* The share capital of the company is Rs. 
divided into shares of each 
The number of shares issued is 
Calls to the amount of Rs, per ‘share have been made, 
under which the sum of Rs. has been received. i 
The liabihties of the company on the thirty-first day of 
December (or thirtieth of June) were :— 
Debts owing to sundry persons by ‘he company : 
Under decree, Rs. ' 
On mortgages or bonds, Rs. . 
Onmotes, bills or hundis, Rs. 
On other contracts, Rs. 
On estimated liabilities, Rs. 
The assets of the company on that day were: 
Government securities [stating them], Rs. 
Bills of exchange, hundis and promissory notes, Rs, 
Cash at the Bankers, Bs. F 
Other securities, Rs. 7 


*If the company haş'no capital divided into shares, the 
portion of the statement relating tọ capjtal and share must be 
omitted. i i j 
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_ (See section 290). 


ENACTMENTS REPEALED 























1 2 ° 3 4 
Year. | No. j, Subject or short title. _| Extent of repeal, 
1882...| VI | The Indian Companies Act, 1882... A ... | So much as has not been 
s : i repealed. 


1887...| VI |The Indian Companies Act (1882) Amendment Act, 1887 ... | The whole. 


1891...) XII | The Amending Act, 1891... m ee ...| 80 much of the Second 


Schedule as relates to 
the Indian Companies 


Act, 1882, 
The Indian Companies (Merorandum of Association) Act,| The whole. 
1895, ' 
a ri phann 
The Indian Arbitration Act, 1899 ... cae -| The second proviso to 
section 3 relating to the 
` Indian Companies Act, 
1882, 
The Indian Companies (Branch Registers) Act, 1900 .. | The whole, 
The Indian Companies (Amendment) Act, 1910 ... ... | Tho whole, 
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ACT No. VIII oF 1913. 
An Act further to amend the Indian Penal Code and the Code e of Criminal « 
Procedure, 1898. 
Whereas it is expedient further to amend the Indian Penal Code and the Code 
of Criminal Procedure, 1898 ; It is hereby enacted as follows :— 


l. This Act may be called tho, Indian Criminal Law Amendment 
Short title. Act, 1913:'* ° 5 


Amendment of section 2. In section 40 of the Indian Penal Code, after the word 
40, Indian Penal Code. and figures “ Chapter IV”, the word, figure and letter “ Chapter 
VA” shall be inserted. A 
Insertion of ew Chapter © 3. After Chapter V of the said Code, the following Chapter 
in the Indian Penal Code, shall be inserted, nam ely : = 


. “CHAPTER VA: 
CRIMINAL CONSPIRACY. 


NDF a n two or more ‘pe agree t 
Definition of criminal 120A. ` Whe o or more ‘persons agree to do, or cause to 
conspiracy. ; be done, — 


r 


‘(1) an illegal act, or 

(2) an act which is not illegal y illegal means; sah an agreement is designated 
a criminal conspiracy : 

Provided that no agreement-except an agreement to commit an offence shall 
amount to a criminal conspiracy unless some act besides the agreement is done by one 
more parties to such agreement in pursuance thereof, 







Explanation.—It is immaterial whether the illegal act isthe ultimate object 

such agreement, or is merely incidental to that object. 
120B. (Z) Whoever is a party to a criminal conspiracy to commit an offence punish- 
able with death, transportation or rigorous imprisonment for a 


Punishment of criminal 
conspiracy. term of two years or upwards, shall, where no express provision” ` 
is made in this Code-for the punishment of’such a conspiracy, be punished in the same i 
. manner as if he had abetted such offence. 

(2) Whoever is a party to a criminal conspiracy other thana criminal conspi- 
racy to commit an offence punishable as aforesaid shall be punished with imprisonment 


of either description for a term not exceeding six months, or with fine or with both.” 


Amendment of section 4, In section 195, sub-section (8) of the Code of Criminal 
195, Code of «Criminal a ” ` 
Procedure, 1898. Procedure, 1898, before the word “ the abetment”, the words “cri- 


minal conspiracies to commit such offences and to” shall, be inserted. . 


, Tahon of nae 5. After section 196 of the Code (of Criminal Procedure, 
al Procedure, TA Aat 1898), the following section shall be inserted, namely :— 


Prosecution for cer- “196A. No Court shall take cognizance of the offence of - 
tain classes of criminal are re : í 3 : 
conspiracy. criminal conspiracy punishable under section 120B of the Indian. | 


Penal Code, 


+ 
3 
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(1) ina case where the.cbject of the conspiracy is to commit either an illegal 
act other than an: “offence, or a legal act by illegal means, or an offence to 
which the provisions rof section 196 apply, unless upon complaint made by 
order or under authority from the Governor General in Council, the Local 
Government or some ouficer empowered by the Governor General in Council 
in this behalf, or | ; 
in a case where the object of the conspiracy is to commit any non-cognizable 
offence, or a congaizable offence not punishable with death, transportation 

‘or rigorous imprisonment for a term of two years or upwards unless the 


(2) 


Local Government, or æ Chief Presidency Magistrate or District Magistrate 
tmpowered in this behalf by the Local Government has, by order in writing, 
consented to the initiation of the proceedings : 
Provided that where the criminal conspiracy is one to which the provisions of 
sub-section (3) of section 195 apply no such consent shall be necessary. 
6. In Schedule IL of the Code (of Criminal Procedure, 1898), 
after the entries relating ta Chapter V, 


Amendment of Sche- 


dule IL -ofthe Gone ot the entries contained in 



































oe ee et itr 


Criminal Procedure, 
1898. the Schedule hereto annexed shall be inserted. 
SCHEDULE. ‘Caapter VA.” Criminal Conspiracy. 
1 2 3 Ct 4 5 6 7 8 
120B./Criminalcons-| May arrest | Accgrding as|According| Not  com-| The same pun- | Cour of 
piracy to| without war- | a warranbor|as_ thej poundable. jishment _ as | Session 
commit an| rantif arrest | summons offence |, that provided | when the 
offence pun-| for the offence] may issue for | which is for the abet- | offence 
ishable with| which is the | the offence | the object ment of the |which is the 
death, trans-| object of the | which is the | of the offence which | the object 
portation or | conspiracy | object: of the; cons ira- is the object of | of the cons- 
rigorous im- | may be made | conspiracy. ay is ail- the conspiracy.| piracy is 
prisonment | without war- able or triable ex- 
for a term of | rant, but not not. clusively by 
two years or otherwise. ° sych Court: 
upwards. in the case 
of all other 
offences 
Court of 
$ Session, 
z Presidency 
Magistrate 
or Magis- 
; trate of the 
' first clas». 
Any other cri-| Shall nôt ar- | Sunmons ... |Bailable...} Ditto Imprisonment [Presidency 
minal cons- | rest without ; of either des- | Magistrate 
piracy. a warrant. cription for six | or Magis- 
months and|trate of 
fine or both, jthe first 
. class,” 
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BOMBAY AGT NO. X OEF 19:13. 
An ACT FURTHER TO AMEND THE City oF BoMBAY ImMpRovEMENT 
* Act, 1898, 


WHEREAS it is expedient further to amend the City of Bombay Improvement 
Act, 1898, hereinafter called “the said Act,” in manner hereinafter appearing ; It is 
' hereby enacted as follows :— 
1. This Act may be called the City of Bombay Improvement 
(Amendment) Act, 1913. 
2. In'section 15, sub-section (Z), clause (b), of the said Act, for the words “six 
_Amendment of section consecutive ordinary meetings of the Board” the words “all the meet- 
5. ings of the Board for a period of three months ” shall be substituted. 
` 3. In section 16, sub-section (2), of the said Act, for the words “which he may 
[5 mendment of section be liable to pay under the Civil Service Regulations” the words 
y 5 “payable on his account under any general or special orders of 
overnment for the time being in force regulating the transfer of Government servants 
to foreign service ” shall be substituted. . 
4. (1) In section 22, sub-section (2), of the said Act, for the words “the Civil 
Amendment of section Service Regulations” the words 1“lany general or special orders 
: of Government for the time being in force regulating the trans- 
fer o Coemi servants to foreign service” shall be substituted. 
(2) After sub-section (3) of section 22 of the said Act, the following sub-section 
~hall be inserted, namely :— 
“(4) Ifthe Chairman is a Goverment servant, the Board shall be liable to pay 
Leave allowance and such contribution for his leave and pension as may be prescribed 
pension of Chairman, in any general or special orders of Government for the time being 





Short title. 


in force regulating the transfer of Government servants to foreign service atid shall not 
be liable to pay his leave allowances or pension otherwise than as may be prescribed in 
such orders,” 
Amendment of seotion 5. In section 23 of the said Act, after the words “the improve- 
3. 


= ment of such area”, the following words shall be inserted, namely :— 
“ But the Board shall be at liberty to postpone making a scheme for the i improve- 
ment of such area until such time as they may deem expedient, if they are satisfied for 
reasons to be recorded by them that it is inexpedient rR to proceed to make a 
scheme for the improvement of such aroa,” 


al ° 


- reference to direct 


š , 
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Insertion of new sec- 6. After section 23 of the said Act, the following sooțioñ ' 
tion after sooton 23. ~ shall be inserted, namely :— ' . 
23A. (1) When an official representation as hereinafter mentioned has been 
Government on official made to the Board and the Board have been satisfied as to the 
Board to make an im- truth of such representation and of the sufficiency of their resoure- 
provement scheme. . es, but have decided for reasons to, be recorded by them that it 
is inexpedient forthwith to proceed to'inake a scheine, fog the improvement of the area 
indicated in such representation, and when an official: ‘reference as hereinafter mentionéd i 
` is made to Government complaining of such decision, Government shall take such refer- 
ence into consideratiqn and, if they consider that’ it.is expedient under all the circums- 
tances that a scheme for the improvement of such area should forthwith be made, shall 
direct the Board forthwith to proceed to make such a’ scheme and the Board shall comply 
with such direction. ' Ri « Ta i l 


(2) When an official representsdtion as hereinafter mentioned has been made. to 
or to pass decision on the Board and the Board ‘have: failed for a period of. twelve 
official representation. months after the receipt’ of sich representation to, pass any 
decision thereon, and when an official reference, as: hereinafter mentioned, is -made to 
Government complaining of such failure,. Government shall take such reference „into 
consideration and, if they consider that the Board ought under all the circumstances to 
have passed a decision on such representation within that period, shall fix such further 
time as may appear to Government reasonable within which the Board shall pass a 
decision thereon and shall direct the Board to pasg a’ decision thereon within that time 
and the Board shall comply with such direction.” x 
7. After section 24 of the said Act tite following scotidn 


tion 24A, 
New section shall be inserted, namely :— 


x 


Definition of official “ 24A., (2) An oficial reference for the purposes of this Act 

reference. ; shal] mean a reference made to Government by the Commissioner, 
8 ‘Such reference may be made by the ‘Commissioner of his own motion, and 

shall be made by the Commissioner on a resolution béing si by the Cor poration i in 
that behalf.” Í 

Amendment of section , 8. In section 27, alsotis (1), bie (a) of ae said ‘Act 
on. for the words “thirty days” the words “three months » shall be 
substituted. i | 

New sections 27A and 9. After section 27 of the saig Act, the ‘following sections shalt 
27B.. .' be inserted į — 
«27A, Tf any land is included i in any statement specifying the land oraid to 

Right of owner to be acquired made in accordance with any notification drawn up 
demand aoimo on under section 27, and if the | owner of such land shall prove to the 
whon building opera- satisfaction of the Collector that at the date of the said notifica- 


tions are it progress. tion building. operations “were in progress on such land on or 
i £ t 


N 


O 
e 
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any part thereof and the building was structurally complete up to the first floor level, the 
Collector shall proceed forthwith with the acquisition of such land or such part thereof, 
as the case may be, with a view to its transference to the Board as if a declaration had 
been made under section 6 of the Land Acquisition Act, 1894. 
2B. (1) The owner of any land included in any statement of the land proposed 
, to be acquired made in accordance with any notification drawn up 
Right of owner to : i PE 
demand acquisition or Under section 27 may at any time before the publication of a decla- 
‘withdrawal by the yation'under section 29 and after the expiry of one year from the 


Board after the lapse : š : : ; . 
of one year from the date of such notification by written notice setting out the parti- 


date of the notification. Gulars of such lend call upon the Board to acquire such land. 
(2) On receipt of such notice the Board shall either decide to acquire the land 
set out in the notice or shall give written notice to the owner that they have withdrawn 
‘from the proposal ta acquire, as the case may be. 
(3) Ifthe Board decide to acquire the land they shall give notice of such decision 
to the-Collector and to the owner, and the Collector shall proceed as if a declaration had 
_\ been made in respect of the land in question under section 6 of the Land Acquisition Act,1594, 
(4) Ifthe Board withdraw from the proposal to acquire any land under sub- 
section (2) such land shall not be included in ary statement of land proposed to be 
acquired made in accordance with any notification drawn up under section 27 until the 
expiry of two years from the date of the issue of written notice to the, owner.” 
Amendment of section 40. (Z) In section 32 of the said Act after the expression 
, 82 and new section 382A. « 97”, the expression “27A, 27B” shall be inserted. 
(2) After section 32 of the,said Act the following heading and section shall be 
inserted :— Dees it 
$ “ Deferred Street Schemes. 
32A. (1) (a) Whenever the Board are of opinion that it is expedient for any 
‘The. Board to have purpose mentioned in section 30 to provide for the ultimate 
pe makoa i widening of any street by altering the existing line or lines of 
` such street to an improved line or lines to be prescribed by the Board, but that it is 
not expedient immediately to acquire all or any of the properties lying within the 
` proposed improved line or through which the proposed improved line would pass, the 
Board, if satisfied of the sufficiepcy of their resources, may pass a resolution to that 
effect, and shall forthwith proceed to make a scheme to beecalled a. ‘deferred street 
‘* schome’ prescribing a line on each side of such street. 
(b) The line so prescribed shall be called the improved line of the street. 
(e) No person shall construct any portion of any building within the improved 
line of the street except with the written permission of the Board. 
(d) The Commissioner shall, on receipt of any notice under section 337 or section 
(342 of the Municipal Act, in respect of any property lying within the limits 
i of a deferred street scheme, forthwith give intimation thereof to the Board, 
(2) The deferred street scheme shall provide for—- | 


i 


fm 


e 
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Particulars to b š eji x 
vided for in eae (a) the acquisition of the whole or any part of any property 
street Seige: lying within the improved line or through which the improved 


line passes ; : i 

(b) the re-laying out of all or any such property including the construction and 
reconstruction of buildings and the formation and alteration-of the street ; 

(c) the draining and lighting of the street so formed and altered, 

.(8) Upon completion of a! deferred street scheme the provisions of sections 27, 

28 and, subject to the special provisions hereitiifter® set out, section 29, shall with all 
necessary modifications ke applicable to the scheme'in the same manner,as if the scheme 
were ati improvement scheme. 

(4) The*execution of a doferred street scheme shall be subject tothe following 

special provisions :— 

(a) Before proceeding to acquire any property within the limits of the scheme 
the Board, unless’ they have received intimation under clause (c), shall give 
six months’ notice'to the ownet of their intention to acquire the property, 
and the provisions of section 49 (2) shall apply to the said: property after 













the date of the said notice as if the notification under section 27 had been 
published on the said date. . 

(b) In such case the owner shall be entitled to receive; in addition to any com- 
pensation to which he may be ‘otherwise entitled under this Act, a sum of 
fifteen per centum on the market value of the property at the date of th 

° expiration of the period meritioned in clause (4). 
(c) The owner of any ‘property included in a deferred stroet scheme may at an 
time after'the scheme has been sanctioned by Government give the Boar 
intimation requiring them to acquire such property before the expira j 
of six months from the date of such intimation, and the Board shall ac 
such property accordingly. 
@ Upon the scheme being sanctioned ‘by Government and notwithstandi! 
° . anything contained in the City of Bombay Municipal Act, 1888, the Co 
missioner shall not have power to prescribe a regular line of the street 
within the limits of the scheme and any such regular line previously pros- 
eribed ‘within such limits shall cease to be the regular line of the street 
-~  notwéthstanding anything in the last mentioned Acb contained.” 
New sections 32B to 11. After section 32A ofthe said Act the following heading 
21. and seotions shall be inserted :~— - 


“ Poorer Classes Accommodation Schemes. 


32B. (1) Any person employing members .of the poorer ‘classes in the course of 
Appheation by em- his business may make an application to the Board stating that 

i f Poor s $ 
eses Acconimodsaen he wishes to provide poorer classes’ dwellings for the use of all or 


Schome, some of such members and desiring the Board to make a scheme 


si 
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¿ezte for’such purpose. Such person shall-hereinafter be called ‘ the employer, which term 
ta - , shall include his heirs, executors, administrators, assigns and successors. 

(2) The Board on consideratién of the said application, if they are of opinion 

The Board may påss thatit is expedient to provide the said poorer classes’ dwellings, 

3 resolution ana makea may pass a-resolution to that effect and proceed to make a 

scheme for that purpose. ' 


4 


' Particulars to be pro- (8) The paneer classes accommodation scheme shall „provide 
, +,  Vided for in the scheme, for— ‘ 
(a) -the construction of poorer classes’ dwellings 
; KO) by the Board, - 
r - (ii) by the employer under-the supervision of the Board and in accordance 
with plans and specifications prepared by the Board, and 
rr on .(b) the letting on lease to the employer of the dwellings so constructed (herein- 
Be te : after called ‘the dwellings’). 
te, (4) Such scheme may provide for all matters incidental to the scheme, including 
the acquisition, raising, lowering or levelling of land required for the execution of the 
scheme and the construction of accessory dwellings of any description that may be 
necessary for the purposes of the scheme. 
 _ Land on which dwell- 32C. The poorer classes accommodation scheme may provide for 
a may, Be igonstruet the construction of the dwellings on land— 
fees . (a) acquired by the Board or vesting in the Board either absolutely or for a 
sufficient number of years, or 
fists .(6) vesting in the employer either absolutely or for a sufficient number of years : 
a rv’ + ©. Provided that the scheme shall not provide for the construction of dwellings on 
«ai'e. land alleged to vest in the employer has proved to the satisfaction of the Board that he 
Ceta has such title to the land as shall be good and suficient for the purposes of the scheme. 
/ 32D. Upon the completion of a poorer classes accommodation scheme, the provi- 
fi „iit Procedure on comple- Sions of sections 27, 28 and 29 shall, with all necessary modifica- 
feko tion of scheme. tions, be applicable to'the scheme in the*same manner *as if the 
j _-., Scheme were an improvement scheme: 
ae , 32E. When such scheme provides for the construction of dwellings upon lands 
ini?» Procedure when forming part ofany of the lands specified in Schedule C or 
lib ava aaa ea ` Schedule D Government or the Corporation, as the case may be, 
asidin or D land, shall, on the scheme being sanctioned, forthwith resume the land. 
The board shall thereupon pay in cash to Government or to the Corporation, as the case 
may be, a sum equal to the market value of the land as determined by the Collector 
under the Land Acquisition Act, 1894 ; and such sum shall be deemed to be part of the 
pe _ cost 7 thé scheme to the Board. The nnd shall thereupon vest in the Board. 


yy Gees f 32F. (Z) The construction of the dwellings shall not be 
“jeli and ake 
' commencgd— 


ir 


Food 


aes a (a) where the land vests in or has been acquired by the Board, until the employ- 


e 
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er has deposited with the Board as security a sum equal to twenty per 
cent. of the estimated oost of the scheme ; 

(b) where the land vests in the employer, until the employer has submitted to 

the Board a proposal in writing that the land shall be transferred to the 
Board for the purpose of a poorer classes accommodation scheme and until 
the Board shall have served a notice in writing upon the employer signify- 
. ing their acceptance of such proposal ; provided further that if in the 
opinion of the Board the value of the land falls short of twenty per cent. 
of the estimated cost of the scheme, the shortage shall be made good by a 

' deposit in cash or securities. : 

(2) On the gervice upon the employer of the notice referred to in*sub-section (2), 
clause (b), all the estate, right, title and interest of the employer in and to the land 
referred to in the proposal shall forthwith vest in the Board. 

(8) The employer shall be entitled to the gradual refund of his deposit by annual 
payments equal to the annual Sinking Fund Charges on all moneys spent by the Board on the 
scheme, which shall be calculated in the manner described in sub-section (2) of section 32G. 

32G. (Z) The Board shall then proceed with the scheme and on completion 

Term of lease and Of the building shall lease the same with the site to the employer 
amount of rent. for a term of 28 years, l 

(2) The lessee shall during the said term pay to the Board as annual rent a sum 
equal to the total of— 

(a) * annual interest payable by the Board on all moneys which they have 

spent on the scheme, and 7 
(b) Sinking Fund Charges so calculated that at the end of the term of the lease 
the aggregate in the Sinking Fund shall amount to the total sum spent on 
the scheme. 
Such total sum shall include— 


\ 


\ 


(i) all moneys spent on Interest and Sinking Fund Charges up to the date of}, 


. -  theecommencement of the lease, 

(i) if and so far as the land included in the scheme has not been provided by 
the employer the cost of such land, 

(iii) preliminary expenses and an allowance for management and supervision up 
to the date of the commencement of the lease. 

(8) The cost of such land for the purposes of this section shall be deemed to be— 

(a) if and so far as the land has been acquired for the scheme, the actual cost of 
its acquisition ; 

(b) if and so far a the land is vested in the Board as being part of the lands 


specified in Schedule C or Schedule D, the sum paid by the Board under 


section 32C ; ; 
(c) in all other cases the nfarket value of the land at the date of the ‘declaration 
of the soheme, 


\ 


T 
1 


e 
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32H. (Z) Every lease under a poorer classes accommodation scheme shall eom- 
mence from such date subsequent to the completion of the dwell- 
ings as may be fixed by the Board. 


e 
Provisions as to lease, 


oN 


i (2) The following conditions shall be expressed or implied in every lease, namely :—~ 


(a) that the lessee shall be liable for repairs and insurance ; ` 

(b) that the lessee shall be liable for the payment of all rates and taxes ; 

(c) that the lessee shall, sub-let the dwellings (except such portions thereof as 
contain shops, care-takers’ quarters and the like) only to persons employed 
by him in the course of his business or their families except in so far as 

there may not be sufficient numbers of such persons „willing to occupy the 
' dwellings and in any case only to members of the poorer classes ; 

(d) that the lessee shall not demand or receive in respect of any room or 
tenement in the. dwellings any rent in excess of the amount fixed as next 
hereinafter provided ; , i 

(e) -that the maximum rent of each room or tenement in the dwellings (except 
such partions thereof as contain shops and the like as hereinbefore set out) 
shall be fixed by the Board ‘after consulting the lessee and that such 
maximum rent shall be written or printed up by the lessee in a conspicuous 
position in each such room or tenement. Such maximum rent shall not 
be subject to alteration save with the consent of the Board. 


=` 82I. (1) (a) On default being made by the lessee in any of the conditions of the 
| Default and determina- lease, all the yight, title and interest of the employer to the 
' -tion of lease, dwellings and in and to the land on which the dwellings are 


constructed and any deposit or other moneys paid by the employer to the Board whether 
y before or after the commencement of the lease shall be dealt with in the following 
manner : = 


(iy ‘The deposit by the employer shall be credited to the Board, and 

(2) The Board shall put the said right, title and interest ôf the “employer to 
auction, 

(b) The Board shall then iai the option either of transferring the right, title 
and interest to the highest bidder at the auction or of themselves taking 
over the right, title and interest on payment to the employer of the highest 
sum bid at the auction. 

(c) If no sum is bid at the auction but some person is willing to take over thé 
right, title and interest, on receiving payment of any sum, the Board shall 
have the option either of making such payment and transferring the right, 
title and interest to that person or of themselves taking it over. The 
Board shall be entitled to recover the sum in question from the defaulting 
lessee for non-fulfilmenteof the contract, 

(dy If no sum is bid at the auction but some person is willing to takë over the 


s 
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right, title and interest without either paying or receiving payment of any 
sum, the Board shall have the option either of transferring the right, tiple 
and interest to that person or of themselves taking it over without either 
receipt or payment of any sum. E 

(2) Where no default is made in the conditions of the lease, then on the deter- 
mination of the lease all the right, title and interest of the Board in and to the dwell- 
ings and in and ġo the land on which the dwellings are constructed shall vest in the 
employer free from all liabilities created by this Act.” 

. Amendment of section 42. In section 35, sub-section (1), of the said Act, for the 
5. i words “thirty days” the words “three months” shall be substituted. 
Atnendment of section 43. For section 40 of the said Act the following section shall 
' be substituted, namely :—- 
«40, (1) When such scheme is sanctioned by Government, in the case of land 
Vesting of land in Specified in Schedule C or Schedule D or land reclaimed within 
Board. the limits specified in Schedule E Government or the Corporation, 
as the case may be, shall resume the land. 

. In the case of land specified in Schedule C or land reclaimed within the limits 

specified in Schedule E the land shall thereupon vest in the Board. 

In the case of land specified in Schedule D the Board shall pay to the Corpora- 
tion the market value of the land as on the date of resumption as aforesaid, as determined 
by the Collector under the Land Acquisition Act, 1894. The land shall thereupon vest 
in the Board. 

(2) The Board shall then “proceed to executa the Police 
Accommodation Scheme. 


(8) “Any building constructed under this section shall with the site be leased to 


Execution of Scheme. 


Terms of; lease’ to 


. Government shall during the period of such lease pay yearly to the Board 

by way of rent a sum equal to the total of— 

(a) theannual interest payable by the Board on all moneys which they have 
spent on the soheme, and 

(b) Sinking Fund Charges so calculated that at tho end of the term of the lease 
the aggregate in the Sinking Fund shall amount to the total sum spent on 
the scheme; 

Such total sum shall include- 

(2) all moneys spent on Interest and Sinking Fund Charges up tothe date of 
the commencement of the lease ; 

(ii) if and so far as the land included in the scheme is not part of the land 
specified in Schedule C or rtclaimed within the limits specified in Schedule 
E, the cost of such land ; 


Government for police purposes on a repairing lease for a term of - 
Government. f sixty years from the date of the completion of the building, and ' 


l 


‘ 
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(tit) “preliminary expenses and an ‘allowance ‘for management and super vision up 
to the date of the commencement of the lease. 


“The cost of land” (4) The cost of such land for the purposed of this section 
detined. slfall be deemed to be— 


(a) if and so far as the land has been Soquired for the scheme, thé actual cost of 
its acquisition, : 

(bò) if and so far as the land i is vested in the Board as being part of the lands 
specified in Schedule D, the sum paid by the Board to the Corporation 
under sub-section (Z), 

(c) in all other cases the market value of the land at the date of the declaration 
of ‘the scheme. 


Land finally to vest (6) On the expiration of the lease the building and the land 
in His Majesty. forming the site thereof shall vest absolutely in His Majesty.” 
` 44. For section 41 ofthe said Act and the heading appearing immediately above 


Sainio aiioa ihota ihe following heading and section shall be substituted, 
for section 41. namel: 


d Ve esting of Streets, ete. 
41. (1) Whenever under any scheme of the Board the whole or any part of an 
Municipal street re- existing public street vested in the Corporation is required for 
quired i sae oud the purpose of such scheme, or whenever the whole or any part 
required for staet tobe of any vacant land vested in the Corporation is required to be 
vogter ir thie Boara, included in the gite of any street to be formed or altered by the 
Board under such scheme, the Board shall give notice to the Commissioner, 
which notice shall be signed by the Chairman and put up in or near so much 
of such existing street or vacant land as is required by the Board, that the 
whole or a part, as the case may be, of such existing street or vacant land 
(hereinafter called the ‘part required ’) is required by them as aforesaid, and 
the part required shall thereupon, subject to the provisiens of sub-section 
2) of section 45, be vested in the Board free of all rights and encum- 
brances: provided that nothing in this section contained shall be deemed to 
; affect the rights or powers of any Municipal authority under Chapters IX 
' and X respectively of the Municipal Act, in or over any Municipal drain 
or water-work : l 
Provided further that i 
` (è) the Board shall not take over the part required until three months have 
Et elapsed-after the publication on or near the part required of a notice to the 
effect that the said part is required by the Board and until the objections, 
if any, made in writing to the proposal and received before the date preġ- 
' oribed: in this behalf in the notice have’ heen considered ; 


Ba?’ - ees, ee l . 
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(ii) unless the part required can be entirely closed without damage or substan- 
tial inconvenience to the properties adjacent thereto or to the residents in the 
neighbourhood, the Board shall provide some other reasonable means of access 
to be substituted in lieu of the use, by those entitled, of the part required 
and shall pay such compensation for loss of or damage to any private rights 
occasioned by the closing of the part required as may appear reasonable 
after taking into consideration such other means of access, and shall pass 
a resolution i in such behalf and communimte it to the party concerned. 


(2) If any question or e arises between the Board and any person entitled 
Questions arising to use the part required otherwise than as a mere licencee as to 
under the provisos to whether the part required can be entirely closed "without damage 
sub-section (1) to be de- 

termined by the Collect- or substantial incovenience to the properties adjacent thereto or 
on to the residents in the neighbourhood, or whether the other 
means of access substituted, or proposed to be substituted, or whether the 
compensation paid or proposed to be paid by the Board under the provisos 
.40 sub-section (Z) are reasonably sufficient, it shall be determined by the 

Collector : 


provided that such question or dispute shall be referred to the Collector for deter- 
mination within three months of the communication of the resolution of the 
Board, upon which such question or dispute has arisen. Otherwise the 

, decision embodied ‘in such resolution of the Board shall be final. 


w 3) An appeal shall lie from any determination of the Collector under this sec- 
tion to the Tribunal constituted under section 48.” 
Änmendmentot section 45. After sub-section (2) of section 45 of the said Act, the 
5, z following sub-section shall be inserted :— ie 
“(2A) Service passages for sanitary purposés need not be more and usually shall 
sn _ not be less than 10 feetin width, and,,in the case of such passages, the \ 
s - _ Baard may enter into an agr eement with the Commissioner or any. other \ 
he person as to the supervision, repair, lighting and general ‘management 
p S thereof, but such service passages shall not be considered to be streets for 
-, «the purpose of this Act.” . BEEE 


Amendment of section™ 46, Tn'seotion 47 of the said Act, | 


(a) in sub-section (2) for the expression “ 25, 30 or 38” the expression “23, 30, 
32B or 88” shall be substituted ; and i oe 

(b) in sub-section (3) for the expression “29, 32 or 39” the expression “29, 32, 

32D or 39” shall be substituted. _ i “ 

‘(c)’ to sub-section (8) the following provisos shall be added :-- na ae ix 


“Provided that: where land-is acquired under section 27A. or sub-section (2) of 
j section 27B the date of the notifidation under section 27'or the date of the - 


» 


\ 


i 
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~ t7  » receipt by the Board of the written notice as the case may be shall be 
CAEDE deemed to be date of publication of a declaration under section 6 of the 
o. said Act: 


Provided further that the provisions of sub-section (2) of section 23 of the said 
. Act shall apply when land, other than land forming part of any sanctioned 
ay "~ scheme prepared in accordance with the provisions of sections 23 and 30, 
"is acquired specifically under this Act for the purpose either 6f a police 
accommodation scheme or of a poorer classes accommodation scheme.” 


aeaio of section, 417. (2) For sub-section (2) of section 48 of the said Act the 
48, . following shall be substituted :—— . 


‘2 “ (2): The decision: of all questions of law and procedure and costs and apportion- 
n+ + iment of compensation shall rest solely with the President ; and any such 
question may he tried and decided.in the absence «f the Assessors if in the 
Ai, oe opinion of the President their: presence is unnecessary ; and when any 
such question is so tried and decided the decision of the President shall be 

deemed to be the decision of the Tribunal.” 


. (2) After sub-section (12) of section 48 of the said Act the following sub-section 
/Shall be added, namely :— 


s “(13) The Tribunal shall have power-to summon and enforce the attendance 
‘of witnesses, including the parties interested‘or any of them, gnd to com- 
pel the production of documents by the same means and (so far as may be) 
in the same manner, as i8 provided in case of a Civil Court under the Code 


iat: ,,¢ of Civil Procedure.” 


„Amendment of section 48. For section 51 of the said Act the following shall be 


p. ka, ; substituted :—— ee 
ies ae “51. » Whenever any land specified in Schedule C or D is resumed by Government 
Compensation to Board’ OT the Corporation, respectively, or any land reclaimed within the 
/ on Jand resumed, limits specified in Schedule E is taken possession of by Govern- 
ment, under the provisions of this Act, the market value of the land as at 
the date of resumption, as determined by the Collector, or, in’ appeal, by 
4 _ the Tribunal, shall be paid to the Board by Government or by the Corpo- 

ration as the case may be.” f 


19, After section 51 of the said Act the following shall be 
inserted :—— 


PL orah S 


New section 51A. 

ooa 51A. ` For the purposes of the last preceding section the ‘ cost of effecting the 
Definition of term reclamation’ shall be deemed to mean the total cost of executing 

i Cost of Reclamation, the scheme in which the area is comprised, including the cost 
© gf preliminary expenses sud an allowanoe for supervision and interest and 
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sinking fund charges durin ing construction, which shall be calaulated up .to 
: the date of the completion of the scheme,” 


Amendment of section 90. In section 53 of the said Act after the word “which ” 
53, the words “and the time at which” shall be inserted. ys 


J te 
Repeal of section 54. 24. Section 54 of the said Act is hereby repealed, 
New sictions 58A and 292. After section 58 of the, said Act the following sections 
OSB. ee 


shall be inserted :— 
“DBA, (Z) Notwithstanding anything in section 45 of the Indian Contrdet 
Payment to survivérs ` Act, 1872, when any debenture or security issued under the 
of joint payees, _ Provisions of this Act is payable to two or more persons jointly, 
and either or any of them dies, the debenture or security shall be payee, to 
tho survivor or survivors of those persons. 


(2) Nothing herein contained shall affect any claim which the representative of 
the deceased person may have against the survivor or survivors in respect 


of the debenture or ooy jointly payable to him or them and the 
deceased. 


(8) This section shall apply whother the death of the person to whom the deben- 


ture or security was jointly payable occurred or occurs before or after this 
section comes into force. ‘ 


58B. Notwithstanding anything in section 45 of the Indian Contract Act, 1872, 
e 
Power of one or more where two or more persons are Joint holders of any debenture or 
joint holders to grant ae 22 ipa 

receipts. security issued under the provisions of this Act, any one of those 
persons may give an effectual receipt for any interest or divident payable 

, in respect of such debenture or security, unless notice to the contrary has, 

been given to the Board by any other of those persons.” \ 


senate of section (1) For sub-section (2) of section 60° of the said Act the \ 
0. 


mae shall be substituted :—— 


# (2) (a) In respect of the lands specified ‘in Schedule C, referred to as the 

PERA, Flats, the lands specified aseplots 1 (a) to 1 (d), both inclusive, 

* shall, subject to the power of resumption reserved by sub-section 

a ` (7), be permanently appropriated as open spaces and may at any time be 

laid out by the Board as reorentioñ grounds or parks for the free use of the 
public. 

(6) The lands specified as plot 1 (n) shall, subjest as aforesaid, be. permanently 
appropriated as an open space, but such appropriation shall not pre¢lude 
the ‘Board from letting the said ‘and: from time to time on lease for a term 
not exceeding-one year, or withthe previous sanction af Government and 


` 
~ 
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on such conditions as may be approved by Government for a term not 
` exceeding 30 years, for the purpose of a race-course or for any purpose of 
public recreation or amusement, 


(c) All the‘lands specified as plots 1 O wi (m) both inclusive, shall vest 
absolutely in the Board.” 


(2) In sub-section (5) of the said section, for the words “ remain unappropriat- 


ed” the words “remain, unsurrendered, unappropriated to building ‘purposes ” shall 


be substituted, and the word “and” where it occurs after the word “Act” shall be 
repealed. 


. (3) In sub-section (6) of the said TAA for the words except those appropriati 
ed to the. purpose mentioned in clause (a) of subsection (3)” the words “ except those 
appropriated as open spaces shall be substituted. 


(4) After sub-section (6) of the said section the following sub-sections shall ho 
inserted :~- 


“ (6A) It shall be lawful for the Board from time to time with the sanction of 
Howes of the eae Government in the case of land specified in Schedule C, and with 
a AA oxchange. efect he sanction of the Corporation in the case of land specified in 


Schedule D, to take any land out of the said Schedules in exchange for 
any freehold land, the property of the Board, which they wish to bring on 
‘the said Schedules, An exchange made under this section shall operate 
to transfer the land taken out of the Schedule to the Board free from all 
conditions of resuntption and ‘revesting created by this Act and free of all 
encumbrances and to vest the land brought on to the Schedule in the 
Board as if it were part of the property originally entered in Schedule C 
or Schedule D, as the case may be, to the said Act, 


(6B) Without prejudice; and in addition to the powers conferred on the Board 
Power of the Board by section 63, it shall be lawful for the Board te take pver and 
to Bad. a a hold any other lands within the Gity of Bombay of which they 
ment or the Corpora- may be, or have previous to the passing of this sub-section been, 
tipi: put in possession by the Secretary of State for India in Council or 
| with the sanction of the Government by the Lorporation, to the intent 
that such lands shall vest in the Board in the same manner and subject to 
the same conditions as if such lands, if taken over from the Secretary ot 
State for India in Council, had originally been included in Schedule C, or, 
if taken over from the Corporation, had originaily been included in 
i Schedule D, and such vesting shallin every such case take effect, or, in 
‘the case of lands of which possession has been’ delivered previous to the 
, passing of this sub-section, shall be deemed to have taken effect, upon 
delivery to the the Board of possession of the land,” 


7 ae, 
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(5) In sub-section (7) of the said section the last 24 words and the figures “51 
(1) ” shall be deleted. ; 

(6) After sub-section (7) of the said section the following sub-section shall be 
added :—= 7 


“(8) Government may, with the concurrence of the Municipality in the case of 


Power of Government land specified in Schedule D, by notifitation in the Bombay Gov- 
to alter entries iy sche- 
dules and deposited P" 
plans. in Schedule C or Schedule D so far as may be necessary in conse- 


ernmené Gazette from time to time add to or amend the entries 


quence of any exchange, resumption, acquisition or other transfer of land, 
and correct mistakes in the said schedules or in the deposited „plans, and 
upon such notification the said schedules or plans shall be read subject to 
such addition, amendment or correction. Such notification shall in the 
case of any alteration of Schedule C or Schedule D include a notification 
of the whole schedule or schedules as so altered.” 


24. (1) In sub-section (8) of section 61 of the said Act for the words “the 
Amendment of section Value of the land as determined under section 51 (2) and the 
61. liability (if any) of the Board to Government under section 70 
in respect of the land shall be remitted” the following words shall be substituted 


namely '— l 

“the market value of the land as determined under section 51.” 

Proviso regarding (2) To section 61 of the said Act the following proviso shall 
agreement Bowen ye added, namely:— «| 
Board. , 

“Provided that notwithstanding anything contained in this section Government 
may by arrangement with the Board carry out any reclamation within the: 
limits specified in Schedule Eand may make any agreement with the 
Board regarding the ostate, right, title and interest of the land so 

$ réclaimetl.” 


Amendment of section 25. For section 62 of the said Act the following section shall 
62. be substituted, namely :— 


“62, Upon the determination of the further period mentioned in sections 60 
Vesting of property 6 d 61 J tively, th rt; t i 
pye Moet ane ty ( 1 n respectively, the proper 7 ed in the Board 
Corporation respective. Under the sai sections in any part of the lands specified in 
Te ea the Schedule C (except those appropriated as open spaces, and the 
Board, plots 1 (e) to 1 (m) of the Flats), and of the lands specified in 
Schedule D, and of the lands reclaimed within. the limits specified in Sche- 
dule E, shall be forthwith divested and such part of such lands shall vest 
_ or revest absolutely in Hjs, Majesty or in the Corporation, as the case 


may be,” tus ad ot 


see 
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' Amendment of section 26. For section 64 of ‘the said Act the following shall be 
68. substituted :— 


“64. (Z) The following moneys shall be applied either to meet current capital 
plication of bie: expenditure or in liquidation of bs principal sum ofany dobt 
Ez of salo and’ ex- contracted by the Board under section 52, if the same or any 
change of property, ` vd - f : bis 
portion of the same is at the time payable, or by way of addition 
to the amounts payable in respect of sinking funds under seetion 55 :— 

(a) the proceeds of*the sale or exchange of, or the compensation awarded 
under the Land Acquisition Act, 1894, for the acquisition by Government 

q ji 
of, any portion of the lands or buildings vested or vesting in the Board 

under this Act; 


(4) the proceeds of the sale or exchange of any moveable property of the Board 
t including securities for moneys which have been purchased by debit ta the 
capital account ; 


(c) fines or premia levied on granting leases, and sums za in composition or 
part composition of rent under leases. 
(2) All other receipts shall be carried to the credit of the General Account,” 


Repeal of sections 66, 27. Sections, 66, 67, 68, 69,70 and 71 of the said Act are 
67, 68, 69, 70 and 71. hereby repealed. ` 


27A. After section 71 of the said Act the following shall be 


i tion 71A, 
Now section eredi 


STLA. (Z) When Government are satisfied that there is no longer any neces- 

< Provision for dissolv- sity for the continuance of the Board of Trustees, they may by 

ing the Board and notification in the Bombay Gover mment Gazette, with the previous 

mene pe mineluciene | sanction of the Government of India, dissolve the Board from a 
date to be specified in the notification : 

“provided that before making an application to the Government of India under this 
sub-section, Government shall obtain the opinion of the Cor poration on the 
proposed dissolution of the Board, and, when the said application is made 
the opinion of the Corporation shall be forwarded to the Government of 

45 - India with the application. - 
” k Thereupon, nothwithstanding anything AIE in any section of the said 
: Act, $ 
=t © (æ) -all the right, title and interest of the Board on that date in the lands 
D reg n specified in Schedules O and D and in the lands reclaimed within the 
> 7- `” Hmits speoiffed in Schedule E shall vestin the Corporation ; 
O the Corporation shall take over all the assets and liabilities of the Board.” 
“‘Amendinent of section 28. For'section 72 of.the said Act the following shall be 
12 substituted 2- . i, 


e 
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“72, The Commissioner shall pay from the Municipal Fund to the Board on the 


Amount of payment first day of May 1913 and every succeeding first day of May a 
to be made by the Com- 
missioner to the Board : f . 
on the first day of May. tions of the Corporation in the preceding, financial -year under 


the head of General Tax or payments made in lieu of General Tax (includ- 
ing arrears and payments in advance), divided by the rate fixed for the 
General Tax for the said: financial year, provided that no part of any 
arrears of General Tax for 1911-1912 and pr evious years shall be taken 


lump sum equal to double the amount of the actual net realiza- 


‘into account in determining the amount of contribution a by the 
Commissioner to the Board.” , 


Repeal of section 73. 29. ( 1) Saoir 75 of the said Act is hereby repealed. 


(2) The amendment contained in ae section 0) shall be deemed to hia been 
made and to have effect from the 30th November 1911 so that no further 
. payment shall be made by the commissioner to, the Board or by the Board | 
to the Commissioner, as the case may be, under section 73 (8) subsequent 
to the above date. 


: f section 76 
Mort mo ection 30. (Z) Section 76 of the said Act is hereby reponga: 


77. , j 
(2) In clause (a) of sub-section (Z) of seotion 7 of the said Act the words “ sid 
all payments for interests charges due under sections 68 and 70” are hereby repealed. < 


Amendment of section 31. (Z2) Sub-section (3) of section 79 of the said Act is, hereby 
79. reapealed, 


(2) The amendment contained in sub-section (1) shall be deemed to have eon 

made and to have effect from the 31st March 1912, so that the provisions of sub-section 

- (8) of section 79 of the Act shall not apply to any balance remaining at the end of the 
official genr ending on the 31st March 1912. 


Avaendment of Ea 32. For sections 80 to 82 of the said Act the following shall 
80 to 82, be substituted :-- 


Procedure in. event of : 80. (1) Tf the Board fail i 
stefan by Bonne oa e (a) to pay any interest due in-respect of any loan taken in 
vestment of sinking _ pursuance of section 52, 


ca (b) to pay or to set aside and invest any sum as required 
` by section 55, 
the Accountant General of Bombay shall make such Sai or shall set 
aside and invest such sum as ought to have. been set aside and invested 
-undor section 55; and the Commissioner shall forthwith pay from the 
Municipal Fund to the said Accountant General a sum equivalent to the 
_ sum so paid or invested by him; and Government may attach the rents 


i 
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‘and other income of the Board and thereupon the provisions of sub-sections 
; (2) and (8) of section 99 of the Municipal Act, 1888, shall with all neces- 
sary modifications be deemed to apply. 
(2) Whenever tlfe Commissioner has made any payment to the Accountant 
General under sub-section (7) Government shall reimburse the Corporation 
out of the rents and income attached under that sub-section, and if such 
rents and income prove insufficient for the purpose the Corporation may 
with the previous Sanction of Government levy any such special tax as may 
be sufficient to repay to the Municipal Fund the amount withdrawn by 
the Commissioner as aforesaid.. Such special tax shall be in addition to 
the taxes from time to time leviable under the Municipal Act. 
Procedure an pana ui 81. If the Commissioner fails to make any payment as requir- 
default by Commission- ed by section 72 or section 80 Government may attach the 
o Municipal Funds or any tax leviable by the Corporation: and 
thereupon the provisions of sub-sections (2) and (8) of section 99 of the . 
Municipal Act, 1888, shall with all modifications be deemed to apply and 
Government may further require the Corporation to levy, a special tax as 
provided in the last preceding section. 
Cto heed 82. All moneys paid by the Commissioner under sub-section 
charge upon the proper- (1) of section 80 and not reimbursed by the Local Government 
ty ole Boar, under sub-section (2) of that section and all monoys payable 
under section (Z) of section 80 and leyied under section 81 shall constitute 
a charge upon the propeyty of the Board.” 

33. After section 89 of the said Act the following heading 


Nory seotion 89A; and section shall be inserted, namely :— 


“ Banking. 
89A. All moneys at the oredit of the Board which cannot 
All moneys to be de- nae ; 

posited in prescnbod immediately be applied in the manner or to the purposes specified 
Bank, in this Act shall be deposited in such Bank or Banks™ind subject 
to such conditions as may from time to time be prescribed by Govern- 

ment; provided that nothing in this sevtion shall be deemed to prohibit 

an investment in any of the securities specified in section 20 of the Indian 


Trusts Act, 1882. i $ 
Amendment of Sche- 34. In Schedule C to the said Act, for the entry relating to 
dule C, plot 1, the Plats, the following shall-ve substituted :— 


t 
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shown on the de 


sited plans. 
Ward No. 
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°3389| Bounded on She North partly by Clerk Road| 
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Lozality and description of plot. 
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Tar Friars, 
2 (Leposited Plan A.) 


Bounded on the North partly by plot (2), part- 
ly by land belonging to the B. B. & Ù, I. 
Railway Company; onthe South by Haines 
Road ; on the East partly by James Greaves 
Mills and partly by Mr, David Gostling’s land ; 
on the West by the Tulsi Pipe Road. 

Bounded on the North by Clerk Road; on the 
South partly by plot (d) und partly by Muni- 
cipal land ; on the East by the old main drain 
and on the West by plot (d). 

Bounded on the North by Clerk Road; on the 
South and East by Municipal land and on the 
West by the old main drain. E 

(Excepting 2,133 square yards forming part to 
the approach road to the Katchra Sidings 
running North to South across the plot.) 


and partly by Municipalland; on the South 
by the properties of Nowroji Jehangirji Gama- 
dia, Chhabildas Lallubhai, Nanabhai Ganpat- 
rao Shrikrishna and Ramlal Vasudeo and 





Narayan Vasudeo, Narayan Dadaji, the 
Trustees of the Victoria Memorial School for 
the Blind; Byramji Jijibhoy, C.S.1L, Awaba, 
widow and Executrix of Ferdunji Framji 
Colah, Sir D, M. Petit ; Bai Nawazbai, wife of 
Ranjibhoy Maneckji Menbattiwala, Muncher- 
sha Ranjibhoy Menbattiwala ; Bai Putalibai, 
wife of Munchersha Ranjibhoy Menbattiwala; 
Rustamji Ranjibhoy Menbattiwala and the 
Alliance Spinning and Weaving Company, 
Limited; on the Kast partly by plot (b) and 
partly by Municipal land; and on the West 
by the properties of the Municipal Oorpora- 
tions, Nowroji Jehangirji Gamadia, Chhabildas 
Lallubhai, Nanibhai Ganpatrao Shrikrishna 
and Ramlal and Narayan Vasudeo, Narayani 
Dadaji, the Trustees of the Victoria Memorial 
School fcr the Blind, Byramji Jijibhoy, O,S I., 
Awabai, widow and Executrix of Ferdunji 
Framji Colah, Sir D. M. Petit, Navazbai, wife 
of Ranjibhoy Maneckji Menbattiwala, Rus- 
tomji Ranjibhoy Menbattiwala ; Munchersha 
Ranjibhoy Menbattiwala and Putalibai, his 
wife, and the Alliance Spinning and Weaving 
Company, Limited, 





[voL. XV. 
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pond- 
po- 


to the Number 


g 
shown on the de 


of plot corres 
sited plans, 
Ward. No. 


Consecutive Numbe: 
in 





1 
(e) 


9) 


(9) 











3014 


3415| 





2768 





Locality and description of plot, 





Area. 





Value, 
Amount. 








Bounded on the North by the Worli road; on 


the South by the Worli Low Level Channel ; 
cn the East by the Century Mills; and on the 
West partly by the sluice drain and partly by 
the Worli Low Level Channel. 


Bounded on the North partly by the property 


of Radhabai widow of Jagannath Hiraji 
partly by that of Purshottam Madhoji and 
partly by that of Shanwar Balu Gun Vaity ; 
on the South by a public passage : on the East 
by the Worli Low Level Channel; and on the 

est by the properties of Purshottam Madhoji, 
Ratanji Jamsetji Tata, Shanwar Balu Gun 
Vaity, Dadaji Habaji, Vinayak Govind, Pedro 
and Bastiao Doomiug Kinny and Harischan- 
dra Mukundji Dhuru, ' 


Bounded on the North by the properties of 
Shivram Harischandra, Ratanbai, widow ot 
Sorabji Jijibhoy, Doongajı Bheraji and 
Waman and Khushal Sadashiv ; on the South 
by the properties of Doongaji Bheraji, Damo- 
dar Lakhamidas Mills Company and Wamani 
and Khushal Sadashıv ; on tho East partly 
by the Worl: Low Level Channel and partly 
by the property of Wrman and Khushal 
Sadashiv and on the West by the properties 
of Ruttonbai, widow of Sorabji Jijibhoy, 
Balkrishna Arjunji, Jagannath Cookji, Wa- 
man and Khushal Sadashiv, Doongaji Bheraji, 
Keroba Janardan Mantri and Damodar 
Lakhamidas Mills Company. 





Bounded on the North partly by a footpath and 
partly by the properties of Balkrishna Vitho- 
a and Bhaskar Pendarang, Narayan and 
Purshottam Wasudevji; on the South by the 
Municipalland ; on the East partly by the 
roperties of Dadaji Ramji, Bhauram Ragho- 
a, Tmbhuwandas Mangaldas Nathubhai, 
Balkrishna Vithoba, Bhaskar Pandurang, 
Narayan and Purshottam Waesudevji, and 
Damodhar Bhaskar Mantri, partly by a foot- 
path and partly by the properties of Kai- 
khusru Muncherji Hiramariek and Raghoba 
Harischandraji; and on the West by the 
Worli Low Level Channeh : 


Sq. yds. 
7,96734 


3,20312 


30,014°34 


62,109-06! 38,818 





Re. a. p. 
9,970 6 9 


2,402 5 5 


18,758 15 4 
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a 
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19 
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5 6 7 














(b) 


_ (m) 











t 


3142 








I 


Bounded on the North by Municipal land; on 
the South and West by plot (m); and on the 
East by the properties of Balkrishna . Vithoba 
and Narayan Madhawarao Dange. 


Bounded on the North-East by the property of 
Fazalbhai Bhojabhai Allarakhia; on the 
South-East by the B. B, and C. I. Railway; 
on the South-West by Municipal land ; and on 
the North-West by the Arthur Road. 


Bounded on the North by B. B. & C. L Railway 
premises ; on the South and East by plot (a); 
and on the West by the Tulsi Pipe Road. 


Southern portion, s 


Bounded on the North partly by the property of 
Peroo Mahamad, Bai Rahat, wife of Hansraj 
Lali, Ratanji Vasta and Jiwan Sunderji and 
Partly by that of Multani Chuttomal Jethanand, 
on the South ky the Municipal land; on the 
East by the Tulsi Pipe Road; and on the 
West partly by Government vacant land and 
partly by the property of Radhabai, widow of 
Shantaram Narayan. 





Lastern portion, 


Bounded on the North partly by Municipal 
land, partly by plot (¢) and partly by the pro- 
perty of Dadaji Habaji; onthe South by the 

roperty -of Radhabai, widow of Shantaram| 
Varayan; on the East partly by plot (i), part- 
ly by the properties of Murarji_ Narottam, 
Banchoddas Vithaldas, Dadaji Habaji, and 
Peroo Mahamad, Bai Rahat, wife of Hansraj 
Lalji, Ratanji_ Vasta and Jeewan Sunderji ; 
and on the, West by the Worli Low Level] 
Channel. 





Sq. yde Rs. a. p. 
6,981| 4,363 1 10 


5,681) 14,202 8 0 


10,179) 33,081 12 0 


8,036] 9g 117 0 0 


Per rs rr) 
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sited plans. 
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Lo 
2 
eN 
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—— 
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| Western poviton. Sq. yds. Rs, a ps 








RE Bounded on the North by the properties of Jat ones ran 
nardan Govindji Mantri, Cursondas Dharam- 
sey, Abdullabhai Lalji and Mahamadbhail \ 
Hasanalli; on the South partly by the proper- : 
ties of Cursondas Dharamsey, Janardan Go- ! ! 
vindji Mantri, Cursondas Dharam on Abdul- ‘ 
labhai Lalji and partly by the Worli Low 

Level Channel; on the East by the Worh Low } 
Level Channel; and on the West partly by 
the properties of Edward Sassoon Mills, 
Gursondas Dharamsey, Janardan Govindji 
Mantri, partly by a water passage, partly b} 
the properties of Abdullabhai Lalji, Dadoba 
Ramchandra and Mahomedali Husgeinally and 
partly by the Haines Road. 











Southern portion. 


teen Bounded on the North by the Worh Low Level 60,091:07! 60,091 1 1 
Channel ; dh the South and Hast by Municipal 
property ; and on the West by Haines Road. 


(n) oe 3378| Bounded on the North and West by the Mum- 787,435)... 
cipal Storm Water Reservoir; on the South 
partly by Clerk Road, partly by Municipal 
land and purtly by the Junction Road ; and 
on the East by the Worli Low Level Channel 
beyond which is the Haines Road. ` 

















: Ld Danna 


BOMBAY ACW No. IX OF 19013. 
AN Act TO AMEND THE BompBay Court or Warbs ACT, 1905. 
Wuerzas it is expedient to amend the Bombay Court of Wards Act, 1905, in 
manner hereinafter appearing; It is hereby enacted as follows:— 


Short title f. This Act may be called’ the Bombay Court of Wards 
A merdment Act, 1913. 


2. In section 2 of the Bombay Court of Wards Act, 1905, 
* hereinafter called “ the said Act, ” 


Amendment of section 2, 


N (a) for paragraph (ii) of clause (b) the following shall be substituted, namely : — 
“ (ii) in all other cases, a zamindar, jagirdar, saranjamdar, inamdar, talukdar, 
malek and a khot, and any person not hereinbefore specified who is 
interested in land and whom the Governor in Council has declared 
on account of the extent and value of his interest to be a land—holder 
for the purposes of this Act. ” 


(b) after clause (b) the following shall be inserted, namely :— 
“ (bb) ‘ pension-holder ’ shall mean a person lawfully entitled to the whole or 
a part of a pension or cash-allowance granted or continued by 
. Government on political considerations or of a hereditary pension 


or cash allowance. ” 
e 


3. In section 4 of the said Act, after the word “land” the 
Amendment of section + words “ or of any pension-holder receiving a pension” shall be 
inserted. 


4. (1) Jn sections 4, 8, 9, 10,.11, 12, 13 and 40 of the said 
Amendmont of sections Act, after the word “ land-holder,” wherever it occurs, the words 


4, 5, 8,9, 10, 11, 12, 13 ‘i 
and 40. °= ° œ “or pension-holder ” shall be inserted. 


(2) In sections 5, 8 and 40 of the said Act, after the word“ land-holders” 
the words “ or pension-holders ” shall be inserted. 


(3) In section 12 of the said Act, after the word “land” the words “ or receives 
a pension ” shall be inserted. 
POM eM RT eer 5. ay sub-section (1) of section 8 of the said Act, the 
following words shall be added namely :— 
“ or where all the co-sharers other than those who are disqualified under 
sub-section (Z) of section 5 agree to the Court of Wards assuming 
such superintendence. ” 


Amendment of section 27, 6. For section 27 of the said Act, the following shall be 
aubstituted, namely :— * 


t i ‘ x 
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«27. The Court of Wards may sell, exchange, mortgage, charge or let the 

Power of Court of ; : . f 
Wanless to Seopa property of a Government ward and may do all such things as it 
of Government wards. may judge to be best for the benefit of the property and the 


“advantage of the Government ward: provided that— 


(a) the previous sanction of the Governor in Council shall be required to any 
sale, exchange or mortgage of, or charge on, immoveable property and to 
any lease of such, property for a term exceeding ten years, and” 


(b ) where one-fourth of the immoveable property of a Government ward has 
been sold or exchanged no further sale or exchange shall be made. ” 


J. Fot section 29 of the said Act the following shall be substituted, namely :— 


Recovery of arrears “29, For the purpose of the recovery of rents, profits and 
of rent as arrears of š 
land-revenue. other sums due in respect of property under the superintendence 

of the Court of Wards (whether such arrears become due before 
or after the assumption of such superintendence) the Court of 
Wards shall have all the powers possessed by a Collector under 
the law for the time being in force for the recovery of land- 
revenue due to Government, including the power conferred by 
section 176 of the Bombay Land-revenue Code, 1879. 


8. To sub-section (1) of section 43 of the said Act, the 


Amendment of section 43. snowing proviso shall be added, namely :— 


“ Provided that where any such officer or Board has been appointed to be 
Court of Wards and the order has been passed by any officer sub- 
ordinate to such Court 6f Wards for the purposes of this Act, the 
Governor in Council may direct that appeals shall lie to such officer 
or Board. ” 

9. After section 44 of the said Act, the following section shall be inserted, namely : 


Power to compel ate “44A. For the purposes of this Act, the Gourt of Wards *may 
tendance of witnesses, gymmon and enforce the attendance of witnesses and compel 
them to give evidence, and compel the production of documents, 
by the same means and, as far as possible, in the same 
manner, as is provided in the case of a Cifil Court by the Code 

‘of Civil Procedure, 1908.” — 


BOWBAY ACT No. III OF 1913. 


Ay ACT FURTHER TO AMEND tan Bombay Porr Trust Act, 1879. 


Wueruas it is expedient further to amend the Bombay Port Trust Act, 1879 
( Bom. VI of i j; It is hereby enacted as follows :——~ 

Short title. 4. This Act may be called the Bombay Port Trust ( Amend- 
ment ) Act, 1913. 

2. In section 13 (2) of the Bombay Port Trust Act, 1879 
hereinafter called “the said Act” for the words “ shorter 
period ” the words “ period not longer ” shall be substituted. 

3. In section 16 (6) of the said Act for the words “taro-thirds” 
the words “one-half, not being less than three in number,” 


Amendment of section 13. 


Amendment of section 16. 


shall be substituted, 
Amendment of section a ird par j 
39 and repeal of section 4. ¢ 1) For the seuone and third paragraphs of section 39 of 
0, the said Act the following shall be substituted :— 
Borrowing powers. “The Board may, after notification in the Bombay Government 


Gazette, raise money for the said purposes ar for the purpose of repaying, 
either in whole or in part, any moneys heretofore or hereafter borrowed or 
oying by the Board: 

Provided that — 

(i) No loan shall be raised without the previous sanction ef Government, and 
if the amount of the loan exceeds five lakhs of rupees, or if the repay- 
ment of the loan is to be made after a period exceeding thirty years, of 
the Governor General in Council ; 

(it) When the amount of any loan to be raised exceeds five lakhs of rupees 
the previous sanction of the Governor General in Council shall be re- 
quired to the dates within which the loan is to be’ raised or, if the loan 
is to be raised in instalments to the dates within which each instalment 
is to be raised ; 

(itt) No expenditure shall be charged by the Board to capital, except with 
the express sanction of Government.” 

(2) Section 40 of the said Act is hereby repealed. 

Tisettion Ghnow’ ‘Bae: 5. After section 41 of the said Act the following sections 
tions 41A and 413. shall be inserted :--— 
l “IA. (Z) In respect of every losn raised by the Board after the commence: 

Establishment of ment of this section for a term exceeding one year (except a loan 

sinking fund. taken from the Seoretary of State for India in Council), the 
Board shall provide a sinking fund, „Payments shall be made half-yearly 
to such sinking fund, and such payments shall be of such amount as shall 
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aiid. ith’ ‘interest ‘sufficed tó liquidate'the loan withiti-suchperied not exceeding 
ee _ ‘sixty’ yeat's from the'date of the contracting” of the: same as- the Governor 

= General’ in: Council’ may in‘each: “case directs" 6 sete | 
Sd: The Board may apply the: whole’ or-any part ofthe ‘sums accumulated in the 
i ginkifig fund in‘or towards the: discharge of-the: moneys for the 
Yepayment of which‘ the fund has‘ been-established, provided that 
sve ‘they pay into. the fund in. each year, and, accumulate: until the whole 
i dan in se@fthemoneys-borrowed are discharged, a::sum, equivalent to the interest 
which would have been produced by the sinking fund, or,the part of the 

waka sinking fund. so applied... Li. ty 

The s sums se ee ape as a sinking sng shall be invested i in public securities as 


“pt of’ sink! 
und, 


f appreve j in nthis behalf and, shall be held ir in trust for the purposes of this 
a... Agb-by the Beard. 
- 41B. The sinking fund vestablishéd “for. the Tiquidation of any loaa shall be 
Annual examination Subject, a annual examination by the Accountant General, 
oi sining iuga: SE Bombay, kb shall ascertain whether the ‘cash and the value of 
the securities at the credit of thie’ fund ` are ‘actually equal to the amount 
which "would, have’ ‘beon ‘accumulated, “had ‘investments been regularly 
l “made, ¢ and had the rate of interest as ‘originally ‘estimated beea ebtained 
_ thereon, The Board shall, pay forthwith inte’ ‘the ‘sinking fund any 
amount which the ‘Accountant ‘General may certify to be deficient, unless 
the Gevernor General i in Council specially sanotions ‘a gradual re-adjust- 


‘ 
doa vas das ee 4! vo db ala abe doa, “eden veh 


ment. ni 


Amendment of section 42. 6. To the first paragraph of section 42 óf the said Act the 


“following Shall be added ets nfo bes 
“ — thatin the case of leans raised out of India- the formof the debentures 
:.. shall require the previeus sanction of the Governor General in Council.” 


i ; 
TH cy 


Insertion of. new sec- | ...%.,..After.. section 42B the fellewing’ sections shall be in- 
tions 420, 42D and : 7 
2E Mala serted :—~ eset wetted ° ~~ ; 


“6490, ‘Netwithstanding-anything in section 15-of'the: Negotiable Instruments 

ae ee uf endorse” Act; 1881, 'the holder of-any debenture issued under the provi- 

ments, on allonges.. -> ‘sions of this Act and transferable -by endorsement shall not be 

said to endorse the debenture, or be called the endorser : thereof, if when 

; he signs the same for purpose of negotiation he subscribes his signature 
for that purpose elsewhere than on the back of the debenture itself. 

42D. (1) Te Board may at its disoretion at the time of issue er at any time 

Testis oi aE e „oopbi- : daring the ourrency of any debentures or “securities issued under 

flcates, . 4 ` tho provisions of this Act, upon i the application of the subscriber 


"ee 8 


for, or holder of, any such debentures or securitios, issue to him, in lieu of 


44 = 


1 pAr 
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the debentures or securities deliverable to or held by him, a certificate in 
the nature of a stock certificate in respect of each loan te which such 
debentures or securities relate, which sha)l be in such form as the Board, 
with the previous consent of Government, shall from time to tinfe deter- 
mine; and all the provisions of section 4] as tp the interest en deben- 
tures shall apply to the interest en stock certificates. 


(2) The Board shall upon the application ef the holder of a stock certificate 


relates. $ 
Board empowered to 42E. (Z) The Board may from time to time make rules to 
make rules, prescribe— 

(a) the amounts for which stock certificates may be issued ; ` 

(b) the fees to be levied in respect of the issue of stock certificates ; 

(c) the mode in which payment ef interest in respect of all debentures, steck 
certificates and other securities issued under the provisions of this Act 
is to be made, recorded and acknowledged ; 

(d) the circumstances in which such debentures and other securities must be 
renewed before further payment of interest thereon can be claimed ; 

(e) the fees to be levied in respect of the issue of renewed debentures or ether 
securities ; 

(f) the form of transfer to be used, the formalities te be observed and the 

_ _ fees to be levied on a transfer of stock ; 

(g) the form in which debentures er other securities delivered for renewal are 
to be receipted ; : 

(h) the proof te be produced by persons applying for duplicate debentures or 
other securities ; i 

(è) -the circumstances and manner in which duplicate debentures or other , 
securities may ‘be issued in case of debentures and other securities alleg- 

s — æd to have been wholly or partly lost or destroyed and the period after 
which interest may be paid, er a duplicate be issued, in the case-of such 
debentures er other securities alleged to have been wholly or partly lost 
or destroyed, and the fees to be levied in respect of the issue of duplicate 
debentures or other securities ; 

(k) the cireumstances and manner in which duplicate stock certificates may 
be issued and the fees to be levied on any such issue ; 

U) the nature and amount of indemnity to be given by a person applying for 


. «convert the same into debentures or securities of the loan to which it 


the payment of interest on debentures or ether securities alleged to 
have been wholly or partly lost or destroyed, or ‘the issue of duplicate 
debentures or other securities ; ; 
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«(m) generally the measures to be adopted for carrying out the purposes of 
this Part., 


2) The Board may also from time to time, vary, alter er revoke any such rules 
se made by them. 


No rule, or alteration er revocation of a rule, shall have effect. until the 
same shall have béen approved by Government, and such approval shall 
have been published in the Bombay Government Gazette ; and no rule, or 
alteration or revocation of a rule, shall be approved by Government until 
the same shall have been published fer three weeks successively in the 
said Gazette. 


Tt shall be lawful for Government at any time by notification in the said Gazette 
to cancel any rule published under the provisions of this section. 


| Repeal in part of sec- 8. In sub-section (2) of section 43-B of the said Act the 

tion 43-B. words “with the previous sanction of Government” are hereby 
repealed. 

_ Insertion of new sec- 9. After sectien 60 of the said Act the following section 

tion 60-A, shall be inserted :— 


“GOA. All moneys at the credit of the Board which cannot immediately be 
_ How the balances of #PPlied in the manner er to the purposes specified in this Act 
the board may be em- shall be deposited in such bank and subject to such conditions 
Pleyel as may from time to time be prescribed by Government: provided 
that nothing in this section shall be deemed to prohibit an investment in 
public securities as defined in section 3 (12) or in such other securities 
as Government may approve in this behalf; andthe said securities shall 

be held in trust for the purposes of this Act by the Board.” 


o mn e 


BOMBAY ACT No. IV OF 1913, 


Aw Act TO AMEND THE ‘BomBAy LAND-REVENUE Cope, 1879, 

THE Koti SETTLEMENT ACT, 1880, AND THE GUJARAT TALUKDARS 
Act, 1888, AND To REPEAL THE Bompay LAND RECoRD-OF-RIGHTS 
ACT, 1903. 

WHEREAS itis expedient to amend the Bombay Land-revenue Cede, 1879, the 
Khoti Settlement Act, 1880, and the Gujarat Talukdars Act, 1888, in manner herein- 
after appearing, and to repeal the Bombay Land .Record-of-rights Act, 1903; and 
whereas the previous sanction ef the Governor General required by section 5 of the Indian 
Councils Act, 1892, has been obtained for the passing of section 41 of this Act; It-is 
hereby enacted as follows ;— 


. 
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PARTI `.. : = 
GENERAL. : 
4. This Act may be ‘called the Bombay Land-revenue 
(Amendment) Act, 1913. 


ae 2. The Bombay Land Regord- ofrights Act, 1903, shall be 
repealed. ` ` 


Short title, 


' Repeal. 


3. Wherever this Act amends an enactment which has previously been amended 
by an Act passed before the commencement of this Act, then | 


ao amending any of the provisions of such previous amending Act which may 


be inconsistent with any of the provisions of this Act shall be\ 
repealed to the extent to which they are inconsistent therewith, 





PART II. 
Tue Bombay Lanp-REVENUE CODE, 1879. 
4. (1) The first paragraph of section 1 of the Bombay Land- 


revenue Code, 1879 (hereinafter in this Part called “ the said 
Act i shall, ‘be numbered sub-section (Z) of section 1. 


Amendment of section 1. 


(2) For the second paragraph of the said section the following sub-section shall 
be substituted :— 


:“ (2) Save as ieni provided by Chapter XA, this Act extends to the whole 
of the Presidency of Bombay, except the City of Bombay, Aden, and the 
Scheduled District ef the Mehwassi Chiefs’ villages as defined in the , 
Scheduled Districts Act, 1874.” 


* (37 For the third paragraph of the said section the following sub-section shall 
~ be substituted :— 


R “@ Provided that Chapter IIT “ise extends to the City of Bombay injet to 
the modification that the ' expression ‘ Revenue-officer’ means every 
officer of any rank whatsoever appointed under section 5 or 6 of the 
Bombay City Land-revenue Act, 1876, and employed in er about the 
business of the land-revenue in the City of Bombay, or of the surveys, 
assessment, accounts or records connected therewith, instead ef as 
defined in clause (1) of section 3 Ge this-Act.” - - : a 


Sie ta 


Repeal of section 2. 5. Section, 2 of the, said Act shall be raa 


6. The following amendments shall be made in section 3 af 


Amendment of section 3, the said Act :-— 
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T 


a’, 


(a) clause (3) (defining “Collector”) shall be repealed ; 


(6) in clause (6) (defining “survey number.”) for the words “ other particulars” 
the word “assessment” shall be substituted ; for the words “ survey 
records ” the words “ land records” shall be substituted ; and the portion 
from the words “survey records” to the end of the clause shall be repealed ; 


(c): for clause (7) (defining “recognized share of a survey number ”) the following 
shall be substituted : 


“sub-division of a survey number’ means a pertion of a survey number of 
which the area and assessment are separately entered in the land records 
under an indicative number subordinate to that of the survey number of 
which it is a portion ;” 


(2) after the last mentioned definition the following clause shall be inserted : 


«t chavdi? means, in any village in which there is no chavdi, such place as the 
Collector may direct shall he deemed to be the chévdi for the purposes 
of this Act ;” i 


(e) for clauses (10), (11) and (12) the following shall be substituted : 


' “< to hold land’, or to be a ‘landholder’ or ‘holder’ of land means to be law- 
fully in possession of land, whether such possession is actual or not ; 


“* holding’ means a portion of land held by a holder; ” 


(f) for clauses (13) and (14) the following shall be substituted : 


“í superior holder’ means a landholder entitled to°receive rent or land-revenue 


from other landholders (hereinafter called ‘inferior holders °), whether 
he is accountable or not for such rent or land-revenue, or any part 
thereof, te Government: provided that where land has been „granted 
freo of rent or land-revenue, subject to the right of resumption in certain 
specified contingencies, by a Jágirdàr, Inàmdár or other such holder of 
alienated land whose name is authorizedly entered as such in the land 
` records, such Júgirdár, Inamdar or holder shall, with reference to the 


pas - grantee, be deemed to be the superior holder of land so granted by him 


and the grantee shall, with reference to the grantor, be deemed to be 
the inferior holder of such land and for the purposes of section 8 of the 
Bombay Local Funds Act, 1869, shall, notwithstanding Anything herein- 
after contained in the defination of the word “tenant”, be deemed to be 
the tenant of such grantor. 


E (g) for clause (15) the following shall be substituted : 


. tenant’ means a lessee, whether holding under an instrument or under an 
oral agreement, and includes a mortgagee of a tenant’s rights with 


F . . fr Pet 
30 | THE BOMBAY LAW REPORTER, -< . [von xvi 


possession ; bub does ‘not include a lessee holding directly under 
Government ; 


” o 
‘Jandlord’ means a lessor ;” 


(h) for clauses (16), (17) and (18) (defining “occupant”, “ registered occupant” 
and “ occupancy”), the following shall be substituted : 

“ c occupant’ means a holder in actual possession eof unalienated land, ovher 
than a tenant: provided that where the holder in actual possession is a 
tenant, the landlord or superior landlord, as the case may be, shall be 
deemed to be the occupant ; 


? 


‘ occupancy’ means’a portion of ‘land held by an occupant ; 
‘to eccupy land’ means to possess or take pessession of land’; . 
‘occupation’ means possession ; ” 
(4) for clause (20) (defining “village, town or city”) the following shall be 
substituted :— 
“c village’ includes a town or city and all the land belonging to a village, town 
or city ;” - 


(j ) the following clauses shall be added to the said section : 

“the term ‘joint holders,” er ‘joint ‘occupants’, means holders ór occupants 
who hold land as co-sharers, whether as co-sharers in a family undivided 
according to Hindu law or otherwise, and whose shares are not divided 
by metes and bounds; and where lénd is held by joint holders or 
joint occupants, ‘holder’ or ‘occupant’, as the case may be, means all 
of the joint holders or joint occupants ; 

‘land records’ means records maintained under the provisions of, or for the 
purposes of, this Act ; 

‘certified copy’ or ‘certified extract’ means a copy or extract, as the case may 


~M be, certified in tle manner prescribed by section 76 of the Indian 
Evidence Act, 1872; ` 


in Sind the word ‘ Mukhtyérkar’ shall be deemed to be substituted for the 
word ‘ Mámlatdár’, wherever it occurs in’ this Act ;” 


(k) the clauses of the said section, as hereinbefore amended. shall be numbered 
consecutively. 


Amendment of Hes 7. To the third paragraph of section 4 of the said Act the 
tion 4. f following words shall be added :—— 
“and for the purposes of this Act the territories comprised in the Province of 
Sind shall be deemed to forma division and the Commissioner in Sind 
shall be deemed to be the Commissioner of that division.” 


_ Amendment of sec- 8. In section 7 of the said Act, the words « number of ” 
tion 7, wherever they occur, shall be repealed, 
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9. (2) In section 13 of the said Act, for the words “appoints Mahdlkari to 
«Amendment “of seo- be in charge of a defined portion of a táluká” the words “ap- 
tions 13 and 14. ' point toa táluká one or more Mahálkaris” shall be substitut- 
ed ; for the words “assign to him” -the wards “assign to a Mahdlkari ’ 


shall ke substituted ; and the follsWing words shall be added to the said 
section : 


“when a defined portion of a táluká is alsedá in charge of a Mahálkari, such por- 
tion shall be called a mahál,” 


_ (8) In ponton 14 ofthe said Act the last sixteen words shall be repealed. 


; . Amendment of. sec- 10. In sections 21 and 32 of the said Act the words “or 
‘tions 2 and 32, orders” shall be repealed. 


Amendment. of yec- 11. In section 38 of the said Act for the words “ appropriated 


tion 38, or assigned ” the word “used” shall be substituted. 
j Amendment of sec- 


tion 42, 42. In section 42 of the said Act-- 
(a) for the first paragraph the following shall be substi tuted :-— 
“all road-side trees which have been planted and reared by, or under the orders 
‘of, or at the expense of Government, and all trees which have been planted 
and reared at the expense of Local Funds by the side of any road, which 
vests in Government, vest in Government,” 


(b) the third and fourth paragraphs are hereby repealed. 


13. In section 47 of the said Act, the words “ nor less than ‘one-tenth of the 
Amendment fof sec- holding”, gnd the portion from the phrase “ The word ‘ holding’ ” 
tion 47, « to the end of the section, shall be repealed. 


. eee df. ded 14. For section 48 of the said Act, the following shall be 
tion 48, substituted :— 


fe a eee “48. (1) The land-revenue leviable on any land under the 

and alteration of assess- provisions of this Act shall be assessed, or shall be deemed to 

ment, have been assessed, as ,the case may be, with reference to the use 
of the land 

” Prohibition of use of (a) for the purpose of agriculture, 

land for certain pur- (b) for the purpose of building, and 

poses, {¢) for a purpose other than agriculture or building. 


(2) ‘Where land assessed for use for any. purpose is used for any other purpose, 
the assessment fixed under the provisions of this Act upon such land shall, 
notwithstanding that the term for which such assessment may have been 
fixed has not expired, be liable to be altered and fixed at a different rate 
by such authority and subject to such rules as the Governor in, Council > 
may preseribe in this behalf. +: 
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(3) Where land held free of assessment on condition of being used for any 
purpose is used at any time for any other purpose, it shall be liable te 
assessment. 

(4) The Collector or a survey officer may, subject to any rules made in this behalf 

under section 214, prohibit the use for certain purposes of any unalienat- 


ed land liable to the payment of land-revenue, and may summarily evict 
any holder who uses or attempts to use the same for any such prohibited 


purpose,” 
e 

Amendment of se 15: Insection’52 of the said Act, the words “or orders” and 
tion 62,0 > the words “ by general or special orders of Government in this 
behalf” shall be repealed, . 

' Amendment of sec- 16. In section 54 of the said Act, the portion from the 
tion 54. phrase “I£ the said person” to the end of the section shall be 
repealed. l 

Amendment of sec- 14. In section 56 of the said Act, the words “or orders” 
tion 56. shall be repealed. 

_ Amendment of `sec- 18. In section 57 of the said Act, the words “ the land em- 
Mob 97. braced within” shall be repealed. 


19. For the title of chapter VI of the said Act, the following shall be substituted : 
“OF THE GRANT, USE AND RELINQUISHMENT OF UNALIENATED 


Title of chapter VI.. » 
LAND. l ` 


20. In section 61 of the said Act for the phrases “appropriated to” and appro- 
Amondmeni of Gee. priated it to” respectively, the phrases “used for” and “used it 


tion 61, for” shall be substituted; and the words “or orders” ‘shall be 
repealed, 

Amnion SE ee. 21. For section 62 of the said Act the following shall be 
tion 62, | =m « substituted: 


“62, It shall be lawful for the Collector subject to such rules as may from time to 
Unoccupied land may time be made by the Governor in Council in this behalf, to require 
be granted on condi- the payment of a, price for unalienated land or to sell the same 


oe by ‘auction, and to annex such conditions to the grant as he‘ may 
deem fit, before permission to occupy is given under section 60. The price 
(if any) paid for such land shall include the price of the Government right 
to all trees not specially reserved under the provisions of section 40, and 
shall be recoverable as an arrear of land-revenue.” 

P Amendment of set: 22. For section 63 of the said Act the following shall be 

ZON Qa. 


substituted == ° 
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“63. When it appears ‘to the Collector that’ any alluvial land, which vests 
Grant of alluviallang Vrae any law for the time being in force in Government, may 
vesting in Government.  with-due regard to the-interests of the public revenue be disposed. 
of, he shall ‘offer the same to the occupant (if any) of the bank or shore 
on which such alluvial land has formed. 
The price of the land so offered shall not exceed three times the annual assessment 
thereof. : ° 
Tf the said occupant shall fefuse the offer, ‘the Collector may dispose of the land 
without any restrictions as to the price to be asked. 
For the purposes of this section, notwithstanding- anything contained in section 3, 
if the bank or shore has been mortgaged with possession, the mortgagor 
shall be deemed to be the occupant thereof.” 


-28.° In section 640f the said Act the words “and occupation”, the words 
Amendment of sec- “2nd also exceeds one-tenth of the area of his holding.”, and 


section 64. the portion from the phrase “The word ‘holding’” to the end 
of the section, shall be repealed, and for the words “half an” the word 
“ane” shall be substituted. 
Amendment of sec ` : 
tion 6. 24. In section 65 of the said Act, 


(a) for the words “ appropriated for purposes ‘of agriculture” the words “assessed 
or held for the purpose of agriculture” shall be substituted ; for the words “ occupation 
for the purposes aforesaid” the words “use for the purpose aforesaid” shall be sub- 
stituted ; for the words “wishes to appropriate his holding. or any part thereof to any 
other pinpon? ’ the words “ wishes to use his holding or any part thereof for any other 
purpose” shall be substituted; and for the words “appropriated to any purpose 
unconnected with agriculture” the words “ permitted to be used for any purpose 
‘unconnected with agriculture” shall be substituted ; 

(6) the word “registered”, where it occurs ak shalt be repealed, — 
EE ee 25. In section 66 of the said Aot, 

(a) for the word “appropriated”, wherever it occurs, the words “used” shall be 
substituted ; and for the words “appropriate any such land to” the words “use any such 
land for” shall be substituted ; 

(b) the words “co-occupant or any”, and the word “ registered”, wherever it 
occurs, shall be repealed, 


x ene of sec- 26. In section 67 of the said. Act, the words “in. special 
AO Of. 


cases” shall be repealed, and for the words “agreed on between Government and the 
registered ocoupant ” -the words “ prescribed by the Collector, subject to any rules made 
in this behalf by the Governor in Council” shall he substituted, 

ag oe 


e 
aoe vit 
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Amendment of sec- Q4. In section 68 of the said Act for the word “ occupancy ”, 
tion 68. in the first and second places where it occurs, the word “ tenure” 
shall be substituted ; and for the words “the orders of Government” the words “rules 
made by the Governor in Council in this behalf ? shall be substituted. 

_Amendment of sec- 28. In section 70 of the said Act, 
tion 70. 

(a) the portion from the beginning of the section to, and including, the words 
“ provided that” shall be repealed ; . 

(b) for the words “ the occupancy or interest of the occupant in the land” the 
words “an occupancy” shall be, substituted ; for the words “the transfer” the words 
“a transfer” shall"be substituted; and for the words “ordered by ‘the Court” the 
words “ ordered by a Civil Court” shall be substituted ; Í 

(c) the phrases “or interest” and “or interest in the land”, wherever they 
occur in clauses (æ) and (b), shall be repealed. 


Repeal of section 72, 929. Section 71 of the said Act shall be repealed. 


‘30. In section 73 of the said aot for the phrases “The right of occupancy ” 
Amendment of sec. 2nd “occupancy” respectively, the phrases “An occupancy ” 


tion 73. and “tenure” shall be substituted. 
_Admendment of sec- 31. In section 73A of the said Act for the words “the 
tion 73A. occupancy or interest of the occupant in the land” the word 


occupancies ” shall be substituted. 


Amendment of sec- 32. For section 74 of the said Act, the following shall be 
tion 74. substituted :— 
“74, The occupant may relinquish his land, that is, resign it in favour of 


Relinquishment, Government, but subject to any rights, tenures, incumbrances or 
equities lawfully subsisting'in favour of any person (other than Govern- 
ment or the occupant), by giving notice in writing to the Mámlatdár or 

A «= Mahálkari before the 31st March in any year or before such other date 
as may from time to time be prescribed in this behalf by the Governor in 
Council, and such relinquishment shall have effect from the close of the 
current year : 

provided that no portion of land which is ‘Jess in extent than a whole survey 
number or sub-division of a survey number may be relinquished.” 


Repeal of section 75 
an see of sec- 33. (Z) Section 75 of the said Act shall be-repealed. 
non . 


(2) In section 76 of the said Act, for the words “the two last sections” the 
words “ the last section” shall be substituted. 
34. In section 78 of the said Act, for the phrase “ sections 75 and 76” the phrase 


Amendment of sec. “section 72” shall be substituted; and clause (ay and the letter 
tiaa 78. “(6)” at the commencement of clause (b) shall be repealed. 


ON 
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‘ Repeal of section 79. ` ` 86. Section 79 of,the said Act shall be repealed. 


l $6. In section 79A of the said Act, for the phrase “of which the occupancy 
Amendment of sec. “ight” the word “which” shall be substituted ; and for the words 


' tion 79A, “ annexed to the occupancy” the words “annexed to the tenure” 
shall be substituted. 
Am 
go men iment ofsection g9, In section 80 of the said Act, : 
e 


(a) for the words “ co-occupant, tenant, mortgagee or other person interested in 
the continuance of the occupancy ” the words “ person interested ” shall be substituted ; 
69,28 (b) after the words “the Collector may” ‘the expression “under section 86” 
shall be inserted ; ` 
(c) for the words “such aid for the recovery of the proportional amounts ” the 
words “aid for the recovery of any portion of such land-revenue” shall be substituted ; 
(d) the word “ registered,” wherever it occurs, shall be repealed ; 
: (e) the words “in occupation of parts of a field or survey number as he might 
legally have given, had the persons so paying'been the registered occupants » shall be 
repealed. ` ce i 


_ Repeal of section 81. 38. Section 81 of the said Act shall be repealed. 


Amendment of sec- 39. In section 87 of the said Act the four paragraphs shall 
tion 87. be numbered sub-sections (Z), (2), (8) and (4) and the following 


_ sub-section shall be added thereto :— 


(5) One appeal only shall lie ftom any order passed under this section.” 
Amendment of sec- 40. (7) In section 88 of the said Act for the words “Gover- 
tions 88 and 89, nor in Council” the word “Commissioner” shall be substituted. 


(2) In section 89 of the said Act, for the word “Government” the words “ the 
Commissioner” and for the words “Governor in Council” the word “Commisioner ” 
shall be substituted. . 


‘New section 944. Af. After section 94 of the said Act the following section 
shall be inserted :— Ry , 
“94h. (1) The superior helder of an alienated village or of an alienated share 
Recovery as revenue of a village, in which there are a hereditary patel and a heredi- 
Geen? ace Feel po tary village accountant, and to which a survey settlement has 
for specified period. been extended under section 216, may by application in writing 
to the Assistant or Deputy Collector in charge of the táluká request that 
the rent or land-revenue due to such superior holder may during a period | 
named in the application be recovered as a revenue demand. 


(2) The Collector may in his discretion sanction the application for a period, 
` not exceeding that namedeby the applicant, and in such case the following 
a provisions shall apply — i ! 


e 
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(a) ‘Any rent or land-revenue that accrues or has accrued due to the superior 
holder during the sanctioned period or a period of six years ‘previous 
thereto shall, to an extent not exceeding the assessment fixed on the 
land, be recoverable under the orders of the revenue authorities as a 
revenue demand during the sanctioned period. 

(6) Where any proportion of the land-revenue that accrues or has accrued 

. due to Government in respect of unalienated land in the same neigh- 
bourhood during the said sanctioned or previous period has been 
suspended or remitted by proper authority, the Collector may suspend 
or remit an equal or lesser proportion of the rent or land-revenue that 
accrues or has accrued due to the superior holder during the correspond- 
ing period. Any such suspension or remission shall, notwithstanding 
anything i in the Bombay Revenue Jurisdiction Act, 1876, be binding 
upon the superior holder in any subsequent proceedings in any Civil 
Court between the superior and inferior holders or their legal represen- 
tatives, and any proceedings pending at the date of such suspension 
or remission shall abate to the extent of any claim that may be inconsis- 
tent therewith ; and no Civil Court shall entertain any suit against the 


Secretary of State or Government in respect of any such suspension or, 


remission. 
(c) ‘Where any such suspension or remission has been granted to an inferior 
holder, the Jand-revenue (if any ) payable by the superior holder shall 
be suspended or remitted, as the tase may be, to a proportionate extent. 
(d) The balance of any sum recovered under clause (a) shall be paid to the 
superior holder after deduction of the costs, if any, of recovery and 
of any sum lawfully chargeable upon the sum recovered. ” 


Title of chapter VIII. 42. For the title of’ chapter VIII the following’ shall ‘be 
substituted  “ Or SURVEYS, ASSESSMENTS AND SETTLEMENTS or LAND-REVENUT. ” ' 
e 
Amendment of section 43. In section 98 of the said Act, for the words “survey 
98. 


records ” the words “ land records ” shall be substituted. 
Repeal of ‘section 99. 44, ` Section 99 of the said Act shall be repealed. 


Amendment of section’? 45, In section 100 of the said Act, the words “or orders” 
100, shall be repealed. 


Amendment ‘of section 46. For section 103 of the said Act the following: shall be 
103. substituted :— 


N 
Introduction of settle- “ 103., When the levy of the assessment fixed under sections 
` ments, 100 and 101 upon any land has been sanctioned under section 
102 , and notice of the’same has been given in avcordance with rules made 
by the Governor in Council i in this ‘behalf, the settlement shall be deemed 


Lae 
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to. have been introduced with respect to the lands of which the assessments 

‘ have been sanctioned. ” 
Amendment of section, 47. In section 104 ofthe said Act, after the words “survey 
104. numbers” the words “ or sub-divisions of survey numbers ” shall 


be inserted ; after the word “ number ” the words “or sub-division ” shall be inserted ; 


‘and for the expression “sections 74 and 76” the expression “ sections 74” shall be 
substituted. ' . 


Amendment of section 48. In section 108 of the said Act, for the words “ together 
108. - with the name ofthe registered occupant of such survey 

number ” the words “ with any other particulars that may bè prescribed” shall be 

substituted. 

Repeal of sections 109 49. Sections 109 and 110, of the said Act, shall be 
and 110. repealed. 


Amendment of section 50. In section 111 of the said Act, for the words “to sell 
1. the occupancy of unoccupied lands by auction” the words “ to 


grant unoccupied lands on lease ” shall be substituted. 


Amendment of section -5{. For section 113 of the said Act the following shall be 
113. substituted :— : 


Partition. “113. Expenses properly incurred in making partition of 
estates paying revenue to Government shall be recoverablé as a revenue 
demand in such propertions as the Collector may think fit from the shares 

‘ at whose request the partition is made, or from the persons interested in 
the partition. ” 
_Amendment of section 52. Insection 114 of the said Act the words “ subject to 
114, the rules contained in the last preceding section” shall he 
repealed, and for the words “ under rule (3) of the last preceding section” the words 
“as a revenue demand ” shall be substituted. : 


Repeal of section 115, 58. Section 115 of he said Act shall be repealed. 


Amendment oi ii: 54. For section 116 of the said Agt the following shall be 
tion 116. ` substituted :— 


“116. . When any portion of cultivable land is permitted to be used under the 
Division of survey the provisions of section 65 or 67 2 any non-agricultural pur- 
numbers into new sur- poseor when any portion of land is specially assigned under 
vey numbers. ; : . . 

section 38, or when any assessment is altered or levied on any 
portion of land under sub-section (2) or sub-section (3) of section 48 such 
portion may, with the sanction of the Collector, be made into a separate 


number at any time notwithstanding the provisions of section 98,” 
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_ Amendment of sec- 55. In section 117 of the said Act the phrase “ 113, 115 or” 
tion 117. shall be repealed, and for the word “ sections ” the word “section” 


shall be substituted. 4 
New sections 117A 56. After section 117 of the said Act the following sections 
and 1178. shall be inserted :— 

“117A. (Z) Survey numbers may from time to time and at any time be 

Division of survey divided into so many sub-divisions as may be requiredin view of 
numbers into sub-divi- rangi è 
sons. the acquisition of rights in land or for any other reason. 

(2) The division of survey numbers into sub-divisions and the fixing of the 
assessment of the sub-divisions shall be carried out and from time to 
time revised in accordance with rules made by the Governor in Council 
in this behalf : 

provided that the total amount of the assessment of any survey number or sub- 
division shall not be enhanced during any term for which such assessment 
may have been fixed under section 102, unless such assessment is liable to 
alteration under section 48. . 

(3) The area and assessment of such sub-divisions shall be entered in such land 
records as the Governor in Council may prescribe in this behalf.” 


117B. If any sub-division of a survey number is relinquished under section 74 
Provisions applicable or is forfeited for default in payment of landrevenue, the 
on relinquishment or for- Collector shall offer such sub-division at such price as he may 
Toiture OF arent atvasicn: consider it to be worth tœ the occupants of the other sub- 
divisions of the same survey number in such order as in his discretion he 
may think fit;in the event of all such occupants refusing the same, it 
shall be disposdd of as the Collector shall deem fit: 
provided that until the said sub-division shall be occupied or until the entire 
survey number shall be relinquished, whichever event may first occur, 
. {fffagSessmont of the said sub-division shall be levied from the occupants of 
the other sub-divisions of the survey number in proportion to the amount 
of assessment due from such occupants on account of their sub-divisions. 
For the purposes of this section notwithstanding,anything contained in section , 
3, if any of the other sub-divisions have been mortgaged with possession, 
the morégagors shall be deemed to be the occupants thereof.” 


5'7, In section 119 of the said Act, for the words “ village records” the words 
Amendment of sec. “land records” shall be substituted; forthe words “after the 
tion 119. survey records have been handed over to the Collector” 
the words “after the completion ofa survey” shall be substituted; after the words 
* survey number ” the words “or sub-division of a survey number” shall be inserted; 
and for the words “in the case of survey numbers by the survey records” the words 
by the land records” shall be substituted, 
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58. In section 120 of the said Act, for the words “section 520 of the 
_ Amendment of sec- Code of Civil Procedure” the words “paragraph 14 of the 
tion 120, Second Schedule to the Code of Civil Procedure, 1908,” shall be 
substituted. : 


Aneadiiant of sec- 59.. Section 121 of the said Act. shall be numbered sub- 
tion lah te section (Z) of section 121, and the following sub-section shall be 
added thereto:— ‘ 


® 
“ (2) Where a boundary has been so fixed, the Collector may at any time sum- 
marily evict any land-holder who is wrongfully in possession of any land 
- which has been adjudged in the settlement of a boundary not to appertain 
to his holding or to the holding of any person through or under whom 
he claims.” 
ements ot ore: ` 60. In section 122 of the said Act, 

(a) after'the words “survey numbers,” where they occur for the first time, the 
words “or sub-divisions»of survey numbers” shall be inserted ; and, 
after the said words, wherever they occur subsequently, the words “ or 
sub-divisions ” shall be inserted ; 


(b) ihe words “or orders” shall be repealed. 


„Amendment of sec- 64. In section 130 of the said Act, for the words “ iei price 
tion 190) of the occupancy of the said lands” the words “a price for the 
said lands ” shall be substituted ; and for the words “uccupancy-price” the word 
“ prise” shall be substituted. 

Amendment of se 62- In section 131 of the said Act, the figure “103” shall 
tion 131. . be repealed. 


Pe aa of` sece &3. In section 132 of the said Act, 


(a) for the words “rupees five for each survey number” the arda “ ten 
rupees for each building site or any portion thereof held separately ” 
shall be substityted ; 

i (b) the third paragraph shall be repealed. $ 


Amendmend of sec 64. In section 133 of the said Act, after the words “ Sche- 
tion 133. dule “ H” the words “or to the like effect” shall be inserted. 


‘Amendment of seo ' 65. In section 134 of the me Aot, for ene ote “ appro- 
tion 134, : priated to” the words “used for” shall be substituted. 


66. After chapter X of the said Act the following chapter 


- New chapter XA, . , 
eee shall be inserted :— ° 


e 
4o THE BOMBAY LAW REPORTER. oo [von xv 
“CHAPTER XA.” 


OF THE RECORD oF Ricurs. 


1354. The Governor in Council may, by notification in the Bombay Govern- 
Exemption from ment Gazette, direct that this chapter, or any ` specified 
eee of this přovisions thereof, shall not be in force in any specified local 
area, or with reference to any lands or any class of villages 


or lands, or generally. 


135B. (1) A record of rights shall be maintained in every village and such 


The record of rights. fecord shall include the following particulars :— 


(a) the names of all persons (other than tenants) who are holders, occupants, 
owners or mortgagees of the lands or assignees of the rent or revenue 
thereof ; was 


a :. (b) the nature and extent of the respective interests of such. persons and the 
conditions or liabilities (if any) attaching thereto 5 
(c) the rent or revenue (if any) payable by or to any of such persons ; 
(Z) such other particulars as the Governor in Council may prescribe by rules 
made in this behalf. 

(2) Provided that the said particulars shall be entered in the record of rights with 
respect to perpetual tenancies, and. also with respect to tenancies of any other. classes 
to which the Governor in Council may, by notifications in the Bombay Govarnment 
Gazette, direct that the provisions of' this section * shall ° apply in any local area or 
generally. ' 


1350. Any person acquiring, by’ succession, survivorship, inheritance, partition, 
purchase, : mortgage, gift, lease or otherwise, any right as holder; 

pognon of rights occupant, owner, mortgagee, landlord or tenant of the land, or 
: = ° = e assignee of the rent or revenue thereof, shall report orally or in 
writing bis aoquisition of such right to the village accountant within three months from 
the date of such acquisition, and the said village accountant shall at once give a written 


acknowledgment of the receipt of such report to the person making it: ' 

provided that where the person’ acquiring the right is a minor or otherwise dis. 
qualified, his guardian or other person having charge of his property a make the 
report to the village accountant ; 

provided further that any person acquiring a right by virtue of a registered dosu. 
ment shall be exempted from the obligation to report to the village accountant. 


Explanation T.—The rights mentioned above include a m: origage without possess- 


ion, but do not include an easement or a charge not amounting to a mortgage of the kind 
specified in section 100 of the Transfer of Property Aet, 1882, 


t 


0 
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Explanation £f.—A person in ‘whose favour a mortgage is discharged or 
extinguished, or lease determines, acquires a right within the meaning of this section. 
«35D, (1) The village accountant shall -enter in a register of mutations every 

; report made to him under:section 1350 and shall also make an 

Register of mutations e j ; ep igen 92 É : 

and register of disputed entry therein respecting the acquisition of any right of the kind 
stat mentioned in sub-section (1).of section 135C which he has reason 
to believe to have taken place and of which a report has not been made to him under 


the said section. s s 


(2) Whenever a village accountant makes an entry in the register of mutations 
he shall at the same time post up a complete copy of the entry in a conspicuous place 
in the chávdi, and shall give written intimation to all persons appearing from the record 
of rights or register of mutations to be interested in the mutation, and to any other 
person whom he has reason to believe to be interested therein. 


(3) Should any objection to an entry made under sub-section (1) in the register 
of mutations be made either orally or in writing to the village accountant, it shall be 
the duty of the village accountant to enter the particulars of the objection in a register | 
of disputed cases. 


(4) Orders disposing of objections entered in the register of disputed cases shall 
be recorded in the register of mutations by such officers and' in such manner as may be 
prescribed by rules made by the Governor in Council in this behalf. 


(5) The transfer of entries from the register of mutations to the record of rights 
shall be effected subject to such rulesas may be made by the Governor in Council in 
this behalf: provided that an qntry in the register of mutations shall not be transferred 
to the record of rights until such entry has been duly certified. 


(6) Entries in the register of mutations shall be tested and if found correct, 


Entries in register of or after correction as the case may be, shall be certified by a 
mutations how to be 


certified. revenue officer of rank not lower than that of a Mamlatdar’s first 
karkin. 


aT e 


(7) The provisions of this section shall apply in respect-of perpetual tenancies 
Tenancies. and also in respect of any tenancies mentioned in a notification 
under sub-section (2) of section 135B, but the provisions of this section shall not apply 
in respect of other tenancies, which shall be entered in a register of tenancies in such 
manner and under such procedure as the Governor in Council may prescribe by rules 
made in this behalf. 


135E. (1) Any person whose rights, interests or liabilities are required to be, 

Obligation to furnish Or have been entered in any record or register under this chapter 

information... shall be bound, on the requisition of any revenue officer or village 

accountant engaged in compiling-or revising the record or register, to furnish or produce 
aô A 
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for his inspection, within one month from the date uf such requisition, all such inform- 
ation or documents needed for the correct compilation or revision thereof as may be 
within his knowledge or in his possession or power. 


(2) A revenue officer or village accountant to whom any jnformation is furnished 
or before whom any document is produced in accordance with a requisition under 
sub-section (1) shall at once give a written acknowledgment thereof to the person fur- 
nishing or producing the same and shall endorse on any such document a note under his 
signature, stating the fact of its production and the date thereof. 


135F. Any person neglecting to make the report required by section 1350, or 

Penalty for neglect to furnish the information or produce the documents required . by 

afford information. - Section 135E, within the prescribed period shall be liable, at the 

discretion of the Collector; to be charged a fee not exceeding twenty-five rupees,. which’ 
shall be leviable as an arrear of land-révenue. 


uisition of assist- 
oe pieparadian cod 135G. Subject to rules made in this behalf by the Governor 


maps. in Council]— 
(a) any revenue officer or village accountant may for the purpose of preparing 
vor revising any map or plan required for or in connection with any 
record or register under this chapter exercise any of the powers of a 
survey officer under sections 96 and 97, except the pow er of assessing 
the cost of hired labour under section 97, and 


© any revenue offiser ofa rank not lower than that of an Assistant or 
Deputy Collector or of a survey offiger may assess the cost of the prepa- 
ration or revision of such map or plan “and all contingent expenses, 
including the cost of clerical labour and supervision, on the’ lands to 
which such maps or plans relate, and such costs shall be recoverable as a 
revenue demand. j 


135H. (1) The plaintiff or applicant in every suit or application 4s hereinafter 
Certified bree ai tes defined relating to land situated in any area to which this 
cord to be annexed to chapter applies shall annex to the plaint or application a certified 

plaint or application. f 
copy of any entry in the record of rights, register of mutations 


or register of tenancies o to such land. © 


(2) If the plaintif or applicant fails so to do for any cause which the Court or 
conciliator deems sufficient, he shall produce such certified copy within a reasonable f 
time to be fixed by the Court or conciliator, and if such certified copy is not so annexed 
or produced the plaint or application shall be rejeoted, but the rejection thereof shall not 
of its own force preclude the presentation of a fresh plaint ïn respect of the same cause of 
action or of afresh application in respect of the same subject-matter, with a cortified 
copy annexed, . 
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{3) After the disposal of any case in which a certified copy of any such entry 
has been recorded, the Court shall communicate to the Collector any error appearing in 
such entry and any alteration therein that may be required by reason of the decree or 
order, and a copy of such communication shall be kept with the record. The Collector 
shall in such case cause the entry to be corrected in accordance with the decree or 
decision of the Court, so far as it adjudicates upon any right required to be .entered in 
the record of rights, register of mutations or register of tenancies. The provisions of 
this sub-section shall apply also to an appellate or revisional Court: provided that, 
in the case of an appellate or revisional decree or order passed by the High Court or the 
Court of the Judicial Commissioner of Sind, the communication shall be made by the 
Court -from which the appeal lay or the record was called for. 

(4): In this section 


(a) “suit” means a suit to which the provisions of the Code of Civil Procedure, 
1908, or of the Mámlatdárs’ Courts Act, 1906, apply ; 

(8} “application ” means an application— 

(i) for the execution of a decree or. order in a suit; 

(it) for the filing of an agreement stating a case for the opinion of the Court 
under the Code of Civil Procedure, 1908 ; 

(iii) for the filing of an agreement to refer to arbitration under paragragh 17 of 
the Second Schedule to the said Code ; 

(iv) for the filing of an award under paragraph 20 of the said Schedule ; 

(v) to a conciliator under gection 39 of the Dekkhan Agriculturists’ Relief 
Act, 1879; 

(vi) of any other kind to which the Governor in Council may, by notification in 
the Bombay Government Gazette, direct that this section shall apply ; 

(c) an application shall be deemed to relate to land if the decree or other matter, 
with respect to which the application is made, relates to land ; 

(d) a suit, decree or other matter relating to land shall, witholt Prejudice te the 
generality of the expression, be deemed to include a suit, decree or other 
matter relating to the rent or tenancy of land. 

1351. Notwithstanding anything in section 87, the Collector shall refuse 

Refusal of assistance assistance to any superior holder under the said section, if 
under section 87. his claim te such assistance is not supported by an entry or en- 
tries duly made in the record of rights, register of mutations or register of tenancies. 


Presumption of cor- 135J. An entry in the record of rights and a certified entry 
order ta and regis in the register of mutations shall be presumed to be true until 
ter of mutations, . the contrary is proved ora new entry is lawfully substituted 
therefor. . 


135K. Applications for certified copies of entries in the record of rights, the 
Certified copies, register of mutations and the register of tenancies may be made 
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to, and such copies may be given by, the village accountant, Mahdlkari or Mámlatdár. 


135L. (1) No suit shall lie against the Secretary of State or Government or any 

Bar of suts and ex- Officer of Government in respect of a Claim to have an entry 
clusion of chapter XIN. made in any record: or. register. that is maintained under this 
chapter, or to have any such entry omitted or amended,. and the provisions’ of chapter 


XIII shall,r.ot apply to any decision or order under this chapter. 
(2) The correctness of the entries in the record of rights and register of mutations 
Appeal, - shall be inquired into and the particulars thereof revised, by such 


‘Revenue-oilicers and in such manner and to such extent and subject to sach appeal 
as the Govornor in Council may from time to time by rules prescribe in this behalf.” 


Amendment of sec- ` 69. For scétion 136 of the said Act the following shall be 
tion 136. substituted :—— 


“136. (1) In the case of unalienated larid the occupant, and in the case of 
Liability for Iand-re- alienated land the superior holder shall be primarily “liable to 
venues Government for the payment of the land-reyenue, including all 
. arrears of land-revenue, due in respect-of the land. Joint occupants and 
joint holders who are primarily liable under this section shall be jointly 

and severally liable. 


(2) | In case of default by any person who' is primarily liable under this section 
the land-revenue, including arrears as aforesaid, shall‘ be recoverable fror om 


any person in possession of the land ? _« 


provided that where such person is a tenant, the amount recoverable from him 


shall not exceed the demands of the year in which the rec overy is made ; 


provided further that, when land- -revenue is recovered under this section from 
any person who is not primarily liable for the same, such person shall be 


“person who is primarily liable, and shall be entitled to credit, for 
the amount recovered from him, in’ account with the person who is 
primarily liable.” 


New section 140; ° 68. For 'séction 140 of the said Act the flavins shall be 
' substituted :—— i 


1 


“140. When the crop of any'land or any poten of the same is sold, aortigeizedk 
~ Removal of crop which or otherwise disposed of, whether by ‘order of a Civil Court or 
eet ee eve, other public authority or by private agreement, the. Collector 
nue paid, - may prevent its being removed from the land until the demands 
for the current year jn respect of the said land have been paid, whether 
the date fixed for the payment of tlfe same under the provisions hereinafter 

contained, has yet arrived or not, 


‘ 


wallgwed credit for any payments which he may have duly made to the . 


pes 


“as 


e , a # 
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But in no case shall a crop or any portion of the same, which has been sold, 
mortgaged or otherwise disposed of, be detained on account of more than 
j the demands of the year in which the detention is made.” 


Aaendimeni of sec 69. Tor section 148 of the said Act the following shall be 
© tion 148,. substituted :-— . 


“148, If any instalments of land-revenue be not fully paid withir the prescribed 
Liabilities incurred by time, it shall be lawful for the Collector to impose as a penalty 
default. or as interest such charge on such instalments, and on the arrears, 
r if any, of former years, as may be authorised according toa scale to be fixed 
from time to time under the orders of the Governor in Council, and further 
to proceed to levy at once the entire balance of land-revenue due by the 

defaulter for the current year : 


provided that no such charge shall be imposed on any instalment, the payment of 
which has been suspended by order of Government, in respect of the period 
; during which the payment remained suspended.” 


70. In section 163 of the said Act, for the words “actual occupants of the 


Amendment of sec- soil” the words “persons in actual possession of the land” 
tion 163. shall be substituted. 


j 74, In section 181 of the said Act, the words “included in such occupancy or 
Amendment of sec- #lienated holding” shall be repealed; for the words “revenue 

ù tion 181. records” the words “land records” shall be substituted; and 
for the words “ occupancy or alienated holding” the word “land” shall be substituted. 


_ Amendment of sec- 72. For section 185 of the said Act, the following shall be 
tion 185. - substituted :—=— 


mo a 


; p “185. Notwithstanding anything in section 136, the person 
Certified. purchaser 
_ liable only for land-re- named in the certificate of title as purchaser shall not be 
venue subsequently due, 1: b1¢ for land-revenue due in respect of the land for any period 
previous to the date of the sale.” 


_ Amendment of sec- 93, (1) In section 187 of the said Act after the words “the 
tion 187. foregoing provisions of tlis Chapter” the following words shall 
be added:— 


“and all the foregoing provisions of this Chapter, shall, so far as may be, be 
applicable thereto.” 


(2) In the same section after the words “revenue defaulters” the following 

A l words shall be added :— 

“ and all, the foregoing provisions of this Chapter shall, so far as may be, be applica- 
ble to such persons”, 
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(3) To the same section the following paragraph shall be added :—~ 


“and any person who has received from Government a free grant of money for | 
The recovery of free any agricultural purpose, subject to the proviso that he shall re- 


grants eee fund the same on failure to observe any of the conditions ef the 


grant, shall, on failure to observe any such condition and to repay the said sum to 
Government, be liable to be proceeded against under the provisions of this Chapter as a 
revenue-defaulter ; and all the foregoing provisions of this Chapter shall, so far as may 
be, be applicable to such person ”. 
74. In section 189 of the said Act, for the expression “ sections 640 and 641 of 
Amendment of ser the Code of Civil Procedure ” the expression “sections 132 and 
tion 189. 133 of the Code of Civil Procedure, 1908,” shall be substituted. 


75. In section 192 of the said Act, for the expression “Code of Civil Procedure 
Amendment of sec- Section 160” the expression “ Code of Civil Procedure, 1908, for 


tion 192, - parties applying for summonses for witnesses” shall be substituted. 
ü Amendment of sec- 76. In section 211 of the said Act, 


(a) in the first paragraph for the words “a Collector” the words “an Assistant 
or Deputy Collector” shall be substituted ; 

(b) in the second paragraph the werds “an Assistant or Deputy Collector ” 
shall be repealed ; 

(c) the following proviso shall be added to the: section :— 


“ Provided that an Assistant or Deputy Collector shall not himself pass such 
order in any matter in which a formal inquiry has been held, but shall 
submit the record with his opinion to the Collector, who shall pass such 
order thereon as he may deem fit. 


inandment of séetion 77. ' In section 213 of the said Act, for the words “ survey 

213. e +=—e records and all village accounts and land registers” the words 
“ land records” shall be substituted ; and for the words “such maps, registers and 
accounts ” the words “ the same’ ' shall be substituted. 


Amendment of sections 78. For sections 214 and 215 vf the said Act the following 
214 and 215, shaft be substituted : 


Rules, . “214. (1) The Governor in Council may by notification 
published, in the Bombay Government Gazette, make rules net 
inconsistent with the provisions of this Act to carry out the purposes 
and objects thereof and for the guidance of all persons in matters 
connected with the enforcement of this Act or in cases not expressly 
provided for therein. » 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may be made— 
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‘(@) regulating the appointment of revenue officers and thé exercise by them 
of their powers and duties ; 


° (b) regulating’ the assessment of land to the land-revenue and the alteratien 
; and revision of such assessment and the recovery of land-revenue ; 


, (c) prescribing the notice to be given in the case of enquiries and orders 
under section 37; 


(d) prescribing the purposes for which unalienated land ljable to the 
i payment of land-revenue may or may not be used, and regulating the 
grant of permission to use agricultural land for non-agricultural 
purposes ; - 
(e) regulating the disposal of land and other property ‘vesting in Government ; 
(f) regulating the disposal of forfeited land ; 


(g) prescribing the terms and conditions on which, and the periods for 
which, unoccupied unalienated land may be granted ; 
(4). fixing the maximum amount of fine leviable under section 61 ; 


(2) regulating the conduct of -surveys and settlements of Jand-revenue, and 
prescribing the notice to be given under section 103 before the 
introduction of a settlement ; . 


(j) regulating the.division of survey numbers into subdivisions and the 
fixing of the assessment of sub-divisions under section 117A ; 


(k) regulating the. construction, laying out, maintenance and repair ef 
boundary marks ; 


. (2) regulating the compilation, maintenance and revision of the record of 
rights and the registers of mutations, disputed cases and tenancies, 
and prescribing the forms in which they are to be compiled and the 
officers by whom the said records and registers are to be tested 


' and revised ; — - ‘ 

. (m) regulating the exercise by village accountants and revenue officers 
of the powers of a survey officer and the assessment of costs and 
expenses under section 135G ; 

(n) prescribing the mode, form and manner in which appeals under chapter 
XIII shall be drawn up and presented ; 4 
- (0) ‘prescribing the’ records, registers, accounts, maps and plans to be 
f maintained for the purposes of this aot and the manner and forms 
in which they shall be prepared and maintained. 


(8) The power to make rules under this section shall be subject to the 
condition of previous publication, ” ° 


~y 
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“915. Itshall be lawful for the Governor in Council, in making any rule under 

Penalty for breach of section 214, to prescribe that any person committing a breach of 
rules. the same shall on conviction by a Magistrate be punished With 

imprisonment fora term not exceeding one month or with fing not exceeding five 
hundred rupees, or with both, in addition to any other consequences that would 
ensue from such breach. ” l 
Amendment of «section 79. In section 216 of the said Act, for the words “ Governor 

216. in Council ” the word “ Commissioner” shall be substituted. 
Amendment of section 80. In section 217 of the said Act, 

217. (a) forthe word “ occupants” where it occurs for the 
first time the words “ holders of land” and for the same word where it 
occurs for the second time the words “holders of land in unalienated 
villages ” shall be substituted ; 

(b) the words “ and registered occupants shall” be repealed. 


Repeal -iof Schedule A. 84. Schedule A to the said Act shall be repealed. 
82. In Schedule F to the said Act, for the words “Governor ‘in Council of 


Amendment of Sched- Bombay” the word “ Comissioner” and for the words “ Governor 
ule F, in Council” the word “ Commissioner” shall be substituted. 


Amendment cf Sched- 83. In Schedule H tothe said Act, for the phrase “the . 


ued: occupancy of the above described ground” the phrase “ the said 


eccupancy ” shall be substituted. 


84. All sub-titles, printed >ver sections or groups of sections 





Hepesiictantyndes in the said Act, shall be repealed. 
PART ITI. 5 
. -~ Tie Kiori SETTLEMENT ACT, 1880. 


85. In the Khoti Settlement Act, 1880 (hereinafter in this 
Part called “ the said Act”), 

(a) for the phrases “ right of occupancy,” “ occupancy-rights” and “an occu- 

pancy-right,” wherever they occur, the phrases “permanent tenancy use 


Substitution of terms, 


“ permanent tenancies” and “a permanent tenancy ” shall respectively 
be substituted ; i 

(b) for the phrases “oscupancy-tenant ”, “occupancy-tenants ” and “an 
occupancy-tenant ”, wherever they occur, the phrases “permanent tenant”, 
“permanent tenants” and “a permanent tenant ” shall respectively 
ha substituted, $ 


Pipe ert 


, / 
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86. In the proviso to section 6 of the said Act, for the words “such 
_Améndment of sec- right”, the words “such permanent tenancy” shall be 
tion 6, , substituted. LE ae 

87. (1) In section 9 of the said Aot for the words “ occupancy-tenants 


_ Amendment of sec- , rights” the words “ permanent tenancies” shall be subs- 
tions 9 and 10, : 
tituted. 
(2) In section 10 of the said Act— 
(a) for the words “in the holding of ” the words “ held by”; 
(Č) for the words “ the land or any portion of the land in his holding” the 
words “ his land or any portion of his land”; and 
(¢) for the word “such” the words “his” shall be sub stituted. 
Amendment of sec- 88. For the second paragraph of section 16 of the said Act 
tion 16. the following shall be substituted : 
“Tf a survey number is held by one or more privileged occupants, the said 


register shall further specify the tenure on which such number is held, 

the names of the occupants thereof, and, in the case of a survey 

number held by a permanent tenant, whether his interest therein is 
transferable otherwise than by inheritance: or not.” 

89. In section 26 of the said Act, the words from the phrase “and 

Part repeal of seo Shall for all the purposes” to the end of the section shal 

tion 26. be repealed. 
90. In section 33 of the said Act, for the word “occupancy”, where it 


Amendment of sec- occurs twice in sub-rule (4) of rule IV, the word “occupation ” 


tion 33. shall be substituted, 

Amendment of sec- 91. In section 36 of the said Act the words “the lands in” 
tion 36. shall be repealed. 

Amendment of sec- 92. “In section 39 of the said Act 
tion 39, s er . 


(u) for the portion from the phrase “ nothing in szctions” to the phrase 
“this Act extends” the following shall be substituted — 

“ Nothing in sections 68,72, 73, 74, the second paragraph of section 104, sec- 
tion 112,:117 A, 117 B, clause (2) of section 150, or section 153 of 
the Bombay Land-revenue Code, 1879, shall be deemed to apply te 
any village to which this Act extends” ; 

(b) Clause (a) shall be repealed.. 


e 
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PART IV. 
Tue Guyarat Tatuxpars Act, 1888, 
$ 93. In sub-section (2) of sectìon 29 of the Gujarát Tàlukdárs Act, 1888 
Amendment of sec- (hereinafter in this Part called “the said Act”), fur the 
tion 20. phrase “sale of occupancy-rights”, where it occurs twice, the 
word “transfer ” shall be substituted. . 


94. (1) For sub-section (1) of section 33 of the said Act the following shall 
be substituted :— 


“(1) Nothing in sections 38 to 40, both inclusive, 44, 60 to 67, both inclusive, 
76, 82, 85, 116, 117 A, 127 to 134, both inclusive, 136, 163, 216 and 
217 of the Bombay Land-revenue Code, 1879, shall be deemed to 
apply to any estate to which this Act extends. ” 


(2) In clause (e ) of sub-section (2) of the said section for the phrase * sell 
the occupancy of unoccupied lands by auction’ the phrase “grant 
unoccupied lands on lease” shall be substituted; and the phrase “and 
occupancy-rights ” shall be repealed. My 


(8) In clause (f) of the said sub-section the word “in” snd the phrase 
“clause ( 8 ) ” shall be repealed. 


(4) In clause (Z) of the said subsection for the words “clause (/)” the 
words “ clause ( A ) ” shall be substityted. 


(5) In clause (m ) of the said sub-section the phrase “the words ‘ registered 
i tálukdár ’ for the words ‘registered occupant’ ” shall be repealed. 


BOMBAX ACE No. Y OF 1913. 
RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 31st MAY J913. 
dn Aci further to amend the Bombay District Police Act, 1890, 
and the Bombay City Police Act, 1902. 


Wuernas it is expedient further to amend the Bombay District Police Act, 

1890 ( Bom. IV of 1890 ), and the Bombay City Police Act, 1902 ( Bom. IV of 1902 ), 
in manner hereinafter appearing ; It is hereby enacted as follows :— 

Amendment of section 1. In subsection (Z) of section 47 of the Bombay District 


47 of the Bombay Dis- : 
trict Police Act. Police Act, 1890, 


ay aad 


ape A Bs 
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(a) for the words “in the town or village where ” the word “at” shall be 
substituted, ; 

(b ) the words “is situate” and the words “isto be beld” are hereby 
repealed, and 

(c) after the word “ proceedings ” the words “ and the maintenance of the 
public safety ” shall be inserted. 

Amendment of section 2. Th sub-section (Z) of section 26 of the Bombay ‘City Police 


26 of the Bombay Cit 
Police Act, YAY Ao t, 1902, 
(@) for the words “in the section in which ” ine word “at” shall be 
substituted, - s 


(b) the words “is situate,” and the words “is to be held” are hereby 
repealed, and 
(¢) after the word “ attending” the words “and the maintenance of the 
, public safety ” shall be inserted. 





BOMBAX ACT No. VI OF i913, 


. RECEIVED THE ASSENT OF THE GOVERNOR GENERAL, 
ON THE 2ND OCTOBER 1913. 


An Act further to amend the City of Bombay Municipal Act, 1888. 


Wuereas it is expedient further to amend the City of Bombay Municipal Act, 
1£88 ¢ hereinafter called the said Act) ; It is hereby enacted as follows :— 


‘Aiandnioab: ok -section 4. In sub-section ( 2) of section 68 of the said Act below 
68, the word and figures “ section 380” the word and figures “ sec- 


tion 381 ” and below the word and figures “section 381” the words “ section 381A, sub- 
sections, (J) and (2), ” shall be inserted. 


Amendment of section 2. In sub-section (1) of section 279 of the said’ Act the 
279. words “ with the sanction of the Standing Committee” shall 


be repealed and below sub-clause (e) shall be added the following :— 
“ Provided that— 
(i) ' in cases under sub-clauses (æ), (b) and (d) the Commissioner shall not 
take action without the sanction of the Standing Committee, 
(ii) in cases under sub-clauses (c) and (e) the Commissioner shall not take 
ae action unless written notice of not less than twenty-four hours has been 
given -to the owner or occupier of the premises. ” 
Amendment of section 3. After sub-section (2) of section 322 of the ssid Act the 
322, following sub-section shall be inserted :— 
(8) Except in cases in which ‘permission has been applied for under clause (b) 
of sub-section (1) for the deposit of building materials in any street and 


e 
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no reply has been sent to the applicant within seven days from the date 
of the applisation, the Commissioner may, without notice, cause to be 
removed any building materials, or any scaffold, or any temporary 
erection, or any posts, bars, rails, boards or other things by way of 
enclosure, which have been deposited or set up in, any street without 
a the permission or authority specified in sub-section (Z), or which having 
been deposited or set up with such parméssion or authority, have not 
been removed within the period specified in the notice issued under 
sub section (2).° 
Amendment of section’ 4. For section 381 of the said Act the following. shall be 
381. substituted :— 


Filing in of pools, ete., “$81. (Z) If in the opinion of the Commissioner— 
which are a nuisance, 


(a) any pool, ditch, tank, well, pond, quarry hole, drain, water-course, or any 
collection of water, or 

(b) any cistern or other receptacle for water whether within or outside 
a building, or . 

(c) any land on which water accumulates and which is situate within 
a distance of one hundred yards from any building used as a 
dwelling-house, 


is or is likely to become a breeding place of mosquitoes or in any other 
respect a nuisance, the Commissioner ‘may, by notice in writing, require 
the owner thereof to fill up, cover over or drain off the same in such 
manner and with such materiais as the Commissioner shall prescribe, 
or to take such order with the same for removing or abating the nuisance 
as the Comissioner shall prescribe. 


e (2) Ifa owner, on whom a requisition is made under sub-section (Z) to fill 
up, cover over or drain off a well, delivers to the Commissioner, within the 
time prescribed for compliance therewith, written objections to such 
requisition, the Commissioner shall report such objections to the Standing 
Committeg and shall make further inquiry into the case, and he shall not 
institute any prosecution under section 517 for failure to comply with 
such requisition except with the approval of the Standing Committee, but 
the Commissioner may nevertheless, if he deems the execution of the 
work called for by such requisition to be of urgent importance, proceed in 
accordance with section 489 and, pending the Standing Committee’s dis- 
posal of the question whether the said well shall be permanently filled up, 
covered over or otherwise dealt with, may cause such well to be securely 
covered over, so as to prevent the Ingress of mosquitoes, and in every 
such case the Commsisioner shal] determine, with the approval of the 
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Standing Committee, whether the expenses of any work already done as 
aforesaid shall be paid by such owner, or by the Commissioner out of the 
Municipal Funds or shall be shared, and, if so, in what preportions, ” 

5. After section 881 of the raid Act the following shal] 
be inserted :-~ 
“981A. (7) No new well, tank, pond, cistern or fountain shall be dug 


Permission for new or constructed without the previous, permission in writing of the 
well, eta, Commissioner. 


Now section 381 A, 


(2) If any such work is begun or completed without such permission, 
the Commissioner may either— ? 
(a) by written notice require the owner or other person who has dene such 
work to fill up or demolish such work in -such manner as the 
Commissioner shall prescribe, or i 
(b) grant written permission to retain such work, but such permission 
shall not exempt such owner from proceedings for contravening the 
provisions of sub-section (Z ).” 
6. In sub-section ( 7) of section 394 of the said Act after the word “under” 
Amendment of seo- where it occurs for the first time the words “and in conformity 
tion 394. with the terms and conditions of” shall be inserted, 
7. After section 412 of the said Act the following new sec- 
tion shall be inserted, namely :— 
“412A. | No perron shall withont or otherwise than in con- 


New section 412A, 


License required for 


dealing in mi formity with the terms of a license granted by the Commissioner 


in this behalf — 
(a) carry on within the city the trade or business of a dealer in or importer or 
seller or hawker of milk; 
(L) use any place in the city for the sale of milk.” 
8. In the second paragraph of sub-section (2) of section 445 of the said. Act 


Amendment of sec. after the word “provided” the following words shall be inserted, 
tion 415, 


namely :— 
“and he may arrest and take to the nearest Police Station any person in charge 
of any such animal or article.” A 
Amendment of- 88g- 9. In the table appended to section 471 of the said Act— 


tion 271. 


(1) incolumn (3) of the entry relating to section 322, sub-section (Z), for the 
word “fifty ” the words “one hundred” shall be substituted ; 

(2) below the entry relating to section 351 the following entry shall be in- 
serted :— 


*- Section 8814, sub-section (1). isang or constricting well,/ Fifty rupees, 
etc., without permission. f 
* Section 381A, sub-section (2). Requisition to fillin or demol-| Fifty rupees,” 
` < ish well, etc. 
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(8) below the entry relating to section 412 the following entry shall be in- 
serted :— 
“ Section 412A, Dealers in and sellers of mik: One hundred rupees.” 
to be heensed. 


rice ae of seo- 10. In the table appended to section 472 of the said Act— 


(2) bélow the entry relating to section 381 the following entry shall be in- 
serted :— 


“Section 381A, sub-section (2) Requisition to fill ia or demol-| Five rupees,” 
ish well, etc. 


(2) below the éntry relating to section 411 the following entry shall be in, 
serted :— 


“Section 412A, \ hae in and sellers of a) Five rupees.” 
to be licensed. 


1]. In sub-section (2) of section 489 of the said Act below the word and figures 
Amendment of sec- “section 381” the words “ section 381A, sub-section (2),” shall be 


tion 489. inserted, 


12. In sub-section (1) of section 49C of the said Act after the word and figures 
Amendment of sec. “section 314” the following words shall be inserted :—“or sub- 
tion 490. section (3) of section 322.” 
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[On appeal from the High Court of Judicature at Bombay.] 


tee Present: _ - 
Lorp MÀCNAĠHTEN, LORD ATKINSON AND LORD SHAW. 


THE BANK OF BOMBAY 
U a 


NANDLAL THAKERSEYDAS, 


Pledge—Claim by a person other than the pledgor against the pledgee—Pledgeg 

returning the goods pledged to pledgor without any notice of any claim by. 
anyother person—Gocd faith—~ Dishonesty of a pledgor of good credit and 
reputation, i ; 

The plaintiff claimed delivery or payment of the value of certain 
cotton bales which had been entrusted to the second defendant, as a 
warehouseman and as the: plaintiff alleged, improperly pledged by him 
to the Bank-defendant : -> 

Held, that the fact that the Bank parted with the goods deposited 
with them to or to the order of the second defendant, the person by 
whom “the sume were deposited without any notice of any claim by any 
other person, afforded the Bank a complete defence to the suit, 

It-was found that the managers of the Bank had 
to suppose that the. second | defendant was car 
other than that of a cotton merchant, though a 
whose duty it was to obtain information for t 
their qustomers was aware that, the second.dof 
the business of a warehouseman as well as that o 

Held, that the Bank acted throughout in go 
have been no imputation on the conduct of the Bank, if the managers of 
the Bank had known that the second defendant was a warehouseman ag 
well ag a cotton merchant, for the Bank was not bound to suspect dis- 
honesty in a person of good credit and reputation with whom they were 
dealing merely. because. that person .90cupied ‘a position whioh would 
enable bim;to act dishonestly jf-he were a rogue.: .. s se. o ou esu 


* Reported by J. M, Parikh, Barristor-at-law, London, 
BY 


at that time no reason 
rying on any. busines” 
person in their employ 
he Bank with regard to 
endant was carrying on 
fa cotton merchant : 

od faith and there would 


~ 


1912 
we 
October 31, 
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P. © | THE-plaintiffrespondent by his plaint alleged (in substance) 
that he entrusted 399 bales of cotton to the second defendant 


m Lakhmidas to be held by hint as muccadum or warehouseman, 
Bang oy that Lakhmidas purported to pledge them to the first defend- 


Bow» ant the Bank of Bombay (the appellarit), but that he was not’ 
Y. in possession of the said bales having merely the custody of- 
oG them on behalf of the plaintiff, and that the Bank did not act 
in good faith, and took the goods under circumstances which 
were such as to raise a reasonable presumption that the second 
defendant was acting improperly in making such a pledge. 
The plaintiff, therefore, claimed the delivery of the said bales. 
In the alternative he claimed payment of the value of the said 
bales, and in the event of it being held that he was not entitled 
‘to any such relief as aforesaid then he prayed that his rights 
should be ascertained and declared asking that the securities . 
deposited by the second defendant with the Bank should be 
marshalled in his favour. 
The second defendant, who was bankrupt adi in prison, did 

_ -~ not appear or defend the suit. 

C -` The substance’ of the written statement filed on behalf 
of the Bank was that that the second defendant was doing - 
business in cotton on a large scale as a merchant, that the plaint- 
iff’s allegations as to the deposit of 399 bales with the-second 
defendant as muccadum were not admitted and that the Bank 
was protected by a valid pledge of the said bales. 

Beaman J., who tried the case, held that the second defend 
ant,as a warehouseman, had possession of the goods within 
the meaning of s. 178 of the Indian Contract Act (IX of 1872). 
He also found that the Bank throughout acted in good faith 
and that it did not receive the goods under such circumstances 
as to raise a reasonable presumption that the pawner, the second 
defendant, was ‘improperly acting. He, therefore, held that 
the Bank was protected by a valid pledge made to them 
by the second defendant, by virtue of the said 's. 178.. Upon 

»the point as to whether the. circumstances were such as 
ta, “to raise a reasonable presumption that the second defendant was 
zs a acting improperly, the plaintiff's case was that the Bank 

` employed a person, whose duty it was to make inquiries as to 
the position of cotton merchants and others doing business 
with the Bank and to report to them the result of such inqui- 
ries and to give them information as to the position and status 
of such persons, that the said person knew when the. pledge 
was made that the second defendant was a mucoadum as well 
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as a merchant, and that, therefore, by virtue of s. 229 of the 
Indian Contract Act, 1872, the knowledge of that person was 
the knowledge of the Bank, which was thus ‘to be taken as 
knowing that the second defendant was’a muccadum as well as 
a merchant and put upon inquiry as to whether the cotton 
pledged by him was his own. or-held by him as a muccadum on 
behalf of others. The learned Judge in deciding against this 
contention found that the said person was in collusion with 
the second defendant and dishonestly withheld from the Bank 
his knowledge that the second defendant was a muccadum as 
well asa merchant. He, therefore, held that the knowledge 
of the said person in the employ of the Bank was not to be 
attributed to the Bank, but that even if it were to be attribut- 
ed to the Bank, it was not knowledge which raised a reason- 
able presumption that the second defendant was acting impro- 
perly, inasmuch-as he was known to the Bank as a merchant 
with whom it had had enormous dealings of the kind in ques- 
tion over a long course of years, and in no instance had 
the Bank had the least reason to doubt any representation he 
had made. 

At the trial the Bank raised the défence that before the 
Bank ever had notice that the 399 bales belonged to the plaint- 
iff, they were withdrawn from the Bank’s possession by the 
second defendant and that therefore there was infact no con- 
version by the Bank of the cotton and the Bank’s parting with 
the goods was excused. Mr.*Justice Beaman did not deal with 
tre question whether this defence would have been a good 
answer to the plaintiff's claim for conversion. He held, how- 
ever, that it afforded a complete answer to the plaintiff’s 
alternative claim. In the result the learned J udge dismissed 
the suit against the first defendant the Bank, but decreed it 
against the second defendant (vide 11 Bom. L. R. 926). 

The plaintiff appealed and the Court of appeal held that the 
second defendant as 2 warehouseman had not got possession of 
the bales in question within the meaning of the said s. 178 of 
the Indian Contract Act, that even if he had ‘such possession 
the knowledge of the said person in the Bank’s employ that 
the second defendant was a muccadum as well as merchant 
was knowledge of the Bank, under s. 229 of the Indian Con- 
tract Act, and that in view of that knowledge the Bank was, 
put upon inquiry as to whether the cotton pledged with them 
by the second defendant was his own or was held by him as a 
muccadum. The Court of appeal also held that the fact that 
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the Bank parted with the possession of the goods to the second 
defendant or his order before any demand by the plaintiff was 
no answer toa claim for conversion. It having decided in 
favour of the plaintiff on his claim for conversion did not deal 
with his alternative claim. A decree was consequently passed 
in favour of the plaintiff (vide 12 Bom. L. R. 316). < 

The Bank appealed to His Majesty in Council. 


` Sir Alfred Cripps K. C., McCardiaand Field, for the. appel- 
lant.—Both Courts in India have found that the Bank acted 
in good faith. The knowledge of the person in the Bank’s 

employ that Lakhmidas was acting as a merchant as well asa 
warehouseman would not affect the case. The bales were 
handed black to the pledgor before the plaintiff made any de- 
mand on the Bank in respect thereof, and it does not matter 
what kind of title the pledgor had, as there was no duty on 
the part of the Bank towards the plaintiff. The evidence 
established that there was no notice to’ or demand on and no 
fraud by the Bank, and consequently there was no duty on 
behalf of the Bank towards the plaintiff: Union Credit Bank 
v. Mersey Docks and Harbour Board). , 

[ LORD MACNAGHTEN.—Wliat Tight had you to hold -the 
spade supposing that you had a Suspicion that they belonged 
to some body else? | 

None whatever. The fraud, of the Bank’s godown-keeper, 
assuming that there was any fraud, does not affect the posi- 

_tion of the Bank. Upon the facts of the case the Bank 
has not been guilty of any conversion of the bales in ques- 
tion nor has it committed any other actionable wrong 
against the. plaintiff: Hollins v. Fowler(2); Spackman v. 
Foster (3) ; Miller v. Dell(4); and National Mercantile Bank 
Limited v. Rymill©). The goods were validly pledged to the 
Bank under s. 178 of the Indian Contract Act, 1872, and there 
was no evidence of any facts which made the proviso thereto 
applicable. The object of that section appears to be that 
where the question is which of the two innocent per- 
sons should suffer, as it is here, it says that the person 
who makes the fraud possible should suffer. . The Bank 
has not made the fraud possible and it should not suffer, The 
evidence that goods were returned to the pledgor was rightly 





(1) [1899] 2 Q. B. 205, 214-216, (4) [1891] 1 Q. B. 468, 473... 
(2) (1875) L. R. 7 H. Ls 757. (5) (1881) 44 L, T. N. B. 767. 
(8) (1888) 12 Q. B. D. 99, 1021. . 
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-admitted even though the Bank did not plead that they were 
-so returned: Anderson v. Smith). 


Atkin E. C. and Lowndes, for the respondent.—It is admitt- 


P. C. 
1912 


—~ 
BANK oF 


` -ed that the Bank got possession of the bales. It was in Bomsay 


possession and claimed to exercise dominion over the goods. 


Ue 


It is, therefore, liable in conversion unless it can show that it Nanta 


-returned the goods to the plaintiff either directly or construct- 
ively. The Bank delivgred the goods to the purchasers 
thereof, who paid Lakhmidas, who in his turn gave the 
‘amount to the Bank, where it was credited to Lakhmidas’ 
account. -Any wrongful dealing by the bailee of the goods in 
his possession determines the bailment as against the owner. 
The Bank is guilty of conversion and is-liable as for conversion: 
Hilbery v. Hatton); Hollins v. Fowler 8); Mulliner v. Flo-e 
~vence(4) ; Cooper v. Willomatt(); McCombie v. Davies); Fin 
Art Society v. Union Bank of London, Bullen and Leake’s 
Pleading (3rd ed.), p. 290; and Smith’s Leading Cases, (11th ed.), 
vyol. 1.,p. 236, were referred to. The Union Credit Bank v. 
Mersey Docks and Harbour Board(8) was distinguished. 

The Bank is not protected by virtue of s. 178 of the Indian 
Contraçt Act as there was no valid pledge under it. It is 
submitted, that the Court of appeal is right. 

As to the defence raised by the Bank that the bales were 
~returned to Lakhmidas it was not pleaded and the Bank ought 
not to have been allowed to give evidence in support of it: Code 
-of Civil Procedure (Act V of 1908), O. VUI, r. 2. The English 
case relied on does not apply. 

(Sir Alfred Cripps referred to the Rules of the Supreme Court, 
O. XIX, r. 15, to show that there was no difference in procedure. ) 

That defence was a great a surprise to the plaintiff and when 
it was raised the plaintiff’s right to follow the goods was barred 
under Art. 49 of Schedule II of the Indian Limitation Act, 1877. 

(Sir Alfred Cripps.—Article 48 would apply.) : 

Even under the old Code’of Civil Procedure such an amend- 

-ment of the pleadings could not have been allowed at that stage: 
Chova Kara v. Isa bin Khalifa®). Evidence in support was 
-admitted on the alternative case, and as the alternative case is 


not now under consideration, that evidence should be excluded. , 





(4) (2860) 29 L, J. Ex, 460, (6) (1805) 6 East. 538. 

(2) (1864) 2 H. & O. 822. : (7) (1886) 17, Q. B. D. 705, 

(3) (1875) Lu R. 7 H. L.,757, 795. (3) [1899] 2 Q. B, 205. 
(4). (1878) 8 Q. B. D, 484, ` (9) (1875) I.L, R. 1 Bom, 209, 
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[Lorp MACNAGHTEN.—There are definite concurrent find-- 
ings that the bales were returned and we cannot go behind 
them. | r 

The Courts below have not considered the question sufficieritly 
and the finding are not supported by evidence. 


Sir Alfred Cripps K. C., in reply. 

[Lorp MAcNAGHTEN.—What do you say about the new 
issue?] . 

The respondent took no objection in the Court of appeal,. 
which considered the case as it stood and held that the bales. 
in question were returned. He ought to have raised the point 
in the Court of appeal and asked that Court to remand the 
case. The point is not open to him here. The Bank has not. 
got the proceeds of the sale of the bales. 


The judgment of their Lordships was delivered by 


Lorp MACNAGHTEN.—This is an appeal from an order and 
decree of the High Court of Bombay it its appellate jurisdic- 
tion reversing the order and decree of Beaman J., who tried 
the case originally. The Trial Judge dismissed the suit with- 
out costs as against the first defendants, the Bank of Bombay, 
who are the present appellants. The Court of appeal, consist- - 
ing of Scott C. J. and Batchelor J., made a decree in favour of 
the plaintiff, with costs. “ = ° 


The plaintiff, a merchant in Bombay, by his plaint which 
was filed so far back as November 1904, claimed delivery of ` 
399 bales of cotton which had been entrusted to the second 
defendant Lakhmidas as muccadum or warehouseman and, as 
the plaintiff alleged, improperly pledged by him to the Bank. 
In the alternative the plaintiff claimed payment of the value 
of the bales in question, and in the event of it being held that 
he was not entitled to any such relief as aforesaid then he 
asked that his right should be ascertained and declared suggest- 
ing that the securities deposited by Lakhmidas with the Bank 
should be marshalled in his favour. i : 

The case was not brought to a hearing until January 1909.- 
For this delay both parties seem to have been equally to blame. 
Various irrelevant issues were raised and various irrelevant. 
defences were set up, and there were interlocutory applica- 
tions protracted and all apparently futile. Both parties seem 
to have been in the dark as tq the real facts of the case which 
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were not elucidated until the.suit was at hearing, though ap- P.-C. 
. parently the plaintiff might have discovered the facts from 1912 i 
Lakhmidas’ books which were accessible to ‘him, and the Bank 

ought to have been able to produce an accurate record of their pa oF 


dealings with their Customers. Boupar 
There ‘were twenty-one issues originally settled. In the ma 
NanpbaL: 
course of the hearing an additional issue was proposed by the ~ — 
learned counsel for the Bank, and allowed without ee Lord 
k Macnauhten, 
on the part of the plaintiff.” It was in the following terms: —" 


“Whether the Bank has been guilty of any conversion in 
respect of the goods in suit?” Upon that issue the case 
ultimately turned. 

The material facts as ascertained during ‘the trial jiy be 
stated shortly. 

Lakhmidas, though now insolvent and under sentence of 
imprisonment for criminal breach `of trust, was in good credit 
in the early part of 1903 and then carrying on business in 
Bombay both as a cotton merchant, on an extensive scale.and 
also as a muccadum or warehouseman. He was financed by 
the Bank, and in the habit of pledging cotton with the Bank 
to secure his account for cash advances and cash credits, and 
in the habit of withdrawing parcels of cotton so pledged whem 
and as he dispòsed of them in the course of his business, leav- 
ing of course an amount sufficient: to cover his liability to the 
Bank or else substituting other totton for the cotton so with- 
drawn. 

At that time the Managers of the Bank had no reason to 
suppose that Lakhmidas was carrying on any business but that 
of a cotton merchant. They were assured that he had given 
up the business of a muccadum, which at one time was carried 
on -by his firm, though undoubtedly a man in their employ, . 
whose duty it was to obtain information for the Bank with re- 
gard to their customers, was aware that Lakhmidas was carry- 
ingon the business ofa warehouseman as well as that of a 
cotton merchant. This man seems to have been in partnership 
with Lakhmidas or in collusion with him. 

In February 1903 the plaintiff, as purchaser-of the: bales in 
question in this, suit in some other manner interested therein, 
‘took delivery of them and entrusted them to ‘Lakhmidas as 
warehouseman. Lakhmidas immediately pledged tLen with 
the Bank., Fora time they were deposited in the open air 
jettha at Colaba, which is-said to have been leased by him in 
the name and on behalf of the Bank. 
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Aboùt'the'end of April or early in May 1903,0n the ap: 
prodch of the monsoon, all the cotton in the possession of 
Lakhmidas at Colaba was removed by him into. go-downs 


Pank of leaséd by the Bank and placed there in the Bank’s custody... 


Bowsay’ 
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In June and July 1903 all the bales of cotton in suit, with? 
‘the’ ‘exception of two (as to which there is no question now), 
having been sold by Lakhmidas were withdrawn from the 
, Bank’s go-downs and passed out to Lakhmidas or to his order, 

No’claim to this cotton was made “by the plaintiff against 
the Bank*before it passed out of the hands of the Bank. Thè’ 
Bank*had no’ notice or reason to suspect that it belonged“ 
to anyone but Lakhmidas, or that anyone but Lakhmidas had" 
any right or title thereto or any interest therein. 

The fact that the cotton was returned to Lakhmidas; or ` 
parted with to his order, was established during: thé’ cròss-ex-' 
amitiation of Lakhmidas, called as a witriess by the” plaintiff, 

. and proved by inspection of his books. ; 

The plaintiff strongly objected to any evidence being given’ 
as to this fact inasmuch as it had not been pleaded by the Bank® 
as‘a'défence to the suit. But the learned J udge held, “and” in” 
the opinion of their Lordships held rightly, that the fact could” 
not“bé excluded having regard to the claim ‘to marshall securi- 
ties'set: “up by the plaintiff. 

If-thé evidence-on this head was properly admitted it” seems” 
to‘their Lordships that it must be admissible for all purposes.” 

Their Lordships think that the fact that the Bank patted” 
with the ‘cotton deposited with -them~to or to the order of the 
person’ ‘by ‘whom it was deposited ‘without ‘notice of any claim” 
by ‘any other person affords a ‘complete defence to the suiti™ 

Théir' Lordships ‘agree ‘in the finding `of the learnéd Trial 
Judgé thatthe Bank acted throughout in good faith—a finding 
which’ Uoes' not seem‘to havé ‘been qilestioned on the appeal'to’ 
the “High” Coit. ~ Nor indeed do they think that there would ° A 
Maiiagets of the Bank had known that 'Lakhmidas ` "was'a miès 
cadum as well as a cotton merchant, though of course for théir™ 
own protection théy would have bead careful in dealing’ with 
hint if'they“ dealt with him -at all had they known that‘he’ 
carried ón both businesses. No one is bound’ to suspect’ dist 
honesty in a person of good credit and ‘reputation’ with whom ~ 
he is dealing merely because ‘that person occupies a position 
which’ would‘ enable’ him ~toact  dishonestly:‘if* ‘he were" a! 


rogue. 
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Taking the view which their Lordships: do:of this case, itis P. ©. 
-unnecessary for them to express any opinion‘on the construction 1919 
of s. 178 of the Indian Contract Act, 1872. S 

Having regard to the loose manner in which the business of Banz or 
the Bank was conducted, and the way in which the suit was Bowsay 
defended, their Lordships are of opinion that the’appellantsare _ Naxpuar 
not entitled to any costs. — 

Their Lordships will therefore humbly advise His Majest 
that the Order appealed from should be discharged without 
costs—any costs already paid being repaid, and that the Order 
of Beaman J. should be restored. 


There will be no costs of the appeal. 


ord 
A Sie 


Appeal allowed. 


Solicitors for the appellant: Cameron, Kemm & Co. 
Solicitors for the respondent: Z. L. Wilson & Co. 


È (On Appeal from the High Court of Judicature at Bombay.) 
Present : 


LorD MACNAGHTEN, Lorp MOULTON, SIR Joun EDGE 
AND MR. AMEER ALI. 


MULRAJ KHATAU 


e 1912 
v 
VISHVANATH PRABHURAM VAIDYA.* November a1, 


Transfer of Property Act (IV of 1882 as amended by Act II of 1900), See, 130, 
sub-section 1—Actionable claim—Transfer thereof by way of security— 
Creation of a charge on a policy of insurance—Deposit of the policy. 

Section 120, sub-section 1, of the Transfer of Property Act (LV of 1882 
as amended by Act IL of 1900) covers transfers of actionable claims by 
way of security as well as absolute transfer thereof, 

Henee, 2 charge onapolicy of insurance can only be created by a 
written document, and a person with whom a policy of insurance is 
deposited acquires no right whatever to the policy or its proceeds by 
reason of the deposit. 


VISHVANATH P. Vaidya filed a suit against the London and 
Lancashire Life Assurance Company and Mulraj Khatau 
(appellant). It related to a policy issued by the Company 
on the life of one Dwarkadas Dharamsey deceased. - The 
Company paid the amount, of the policy into Court on the 
14th April, 1910, and was discharged from thé suit. 

* Reported by J, M, Parikh, Barrister-at-Law, London, 
RQ 
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The question was whether the respondent was entitled to ` 
the sum so paid into Court as held by the High Court on 
appeal, or whether the appellant was so entitled as Held by 
Mr. Justice Macleod. š 

The claim of the respondent was based upon a deposit of the 
said policy with him by the said Dwarkadas Dharamsey some 
time about the end of the year 1904. 

The claim of the appellant rested upon a deed of assignment 
of the said policy duly executed in his favour by the said 
Dwarkadas Dharamsey on the 13th August 1909. 

The question was whether in view of s. 130 of the Transfer 
of Property Act (IV of 1882 as amended by Act II of 1900) 
the bare deposit of the said policy with the respondent gave _ 
him any right thereto or its proceeds. 

Mr. Justice Macleod held that the respondent had obtained 
an equitable interest in the policy deposited with him; but 
that on 13th August 1909 the appellant had obtained the legal 
estate therein. He, therefore, ordered the money in Court to be 
paid out to the appellant (vide 12 Bom. L. R. 717). 

The learned Judges of the Court of appeal held that both 
parties had equitable rights and that the charge in favour of 
the respondent being earlier in time prevailed over the claim 
of the appellant, and they accordingly reversed the decree of 
the first Court and passed a decree in the respondent’s favour 
with costs throughout ( vide 13 Bom. L. R. 590). 

The appellants thereupon appealed to His Majesty in Council. 


Younger K. C. and Lowndes, for the: appellant.—Mere 
deposit of a policy of insurance creates no charge thereon 
in favour of the person with whom it is deposited. It is an ac- 
tionable claim within the meaning of those words in s. 3 of the 
Transfer of Property Act (IV of 1882); and under s. 130, sub-s. 1, 
thereof as amended by Act II of 1900, a charge on the policy 
can only be created by a written document. When the law 
expressly requires a transfer to be made in writing, it cannot 
be made without a written document. The respondent has 
no right to the money in Court, but the appellant by virtue 
of the assignment to him is entitled thereto. Reference was 
made to Act 1V of 1882, ss. 5, 6, 9, 54, 100, 118, 131, 132, 134, . 
135 and 137 and Ex parte Whitbread). 


De Gruyther K. C. and Kenworthy Brown, for the respond- 
ent, contended that the ssection in question refers to an 
(1) (2812) 19 Ves, 209, 
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absolute transfer and not to a transfer by way of charge. - By 
depositing the policy with the respondent an equitable charge 
is created in his favour. The Act does not expressly provide 
that such a charge can be created only by a written document. 
The assignment to the appellant is subject to the respond- 
ent’s charge. Reference was made to Act IV of- 1882, s. 2 (c) 
and Tancred v. Delagoa Bay and East Africa Railway Co.(). 


Younger K. C. and Lowndes were not heard in reply. 
The judgment of their Lordships was delivered by 


LorD MovuULTON.—The question in this appeal is as to 
whether.the appellant or the respondent is entitled to a sum 
- of Rs. 29,426-14-0 now standing in Court to abide the result 
of the action. It represents the net proceeds of a policy of 
insurance on the life of Dwarkadas Dharamsey who died on 
. 28th August 1909. 

The appellant bases his claim on an assignment in writing 
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under the hand of Dwarkadas Dharamsey, dated the 13th of - 


August 1909. It isin form an absolute assignment, and was 
according to the evidence given under pressure from the 
appellant to whom Dwarkadas Dharamsey was then indebted 
in a much larger sum. The validity of the assignment is 
` therefore established. It may well be that although absolute 
in form it was intended to be only by way of security so as to 
be subject to a right of redemption, but this does not affect the 
rights of the parties under the circumstances of the present case, 

The resporident bases his claim upon a deposit of the policy 
with him by Dwarkadas Dharamsey undoubtedly with the 
intention of its acting as security for the repayment of a debt 
then owing by him to the respondent. This deposit was made 
in November 1904 and was unaccompanied by anything in 
writing. The particular debt owing at the time was subse- 
quently paid off, but in and subsequently to April r909 
Dwarkadas Dharamsey again‘became indebted to the respond- 
ent, and it is claimed that the deposit was made on the terms 
that it should act as security not only for the then existing 
debt but for any indebtedness that might subsequently arise. 
Whether or not this contention of fact is established is not in 
their Lordships’ opinion material. 


_ The decision of the matter in issue turns entirely on the 
interpretation of s. 130, sub-s. 1, of the Transfer of Property | 


Act, 1900. Itis as follows:— œ 


g : (1) (1889) 23 Q. B, D, 239, “SS : 
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P, 0. “The transfer of an actionable claim shall be effected only by the execu- 
tion of an instrument in writing, signed by the transferor or his duly 
1912 authorised agent, and shall be complete and effectual upon the execution of 


such instrument, and thereupon all the rights and remedies of the transfer- 
or, whether by way of damages or otherwise, shall vest in the transferee, 
whether such notice of the transfer asis hereinafter provided be given or 
we not : . 

Lord „Provided that every dealing with the debt or other actionable claim by 
Moulton. the debtor or other person from or against whom the transferor would, but 
for such instrument of transfer as aforesaid, have been entitled to recover 
or enforce such debt or other actionable claim, shall (save where the debtor 
or other person is a party to the transfer or has received express notice 
thereof as hereinafter provided ) be valid as against such transfer,” 
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It is admitted that the right to the monies becoming due 
under the policy is an actionable claim. Their Lordships are 
also of opinion that the section covers transfers by way of 
security as well as absolute transfers. If any doubt existed on 
either of these two points it would be set at rest by the second 
illustration to the section wh is given in the Act. 

In the present case the respondent bases his claim ona de- 
posit of the policy and not under a written transfer, and claims 
that this creates a charge on the policy. The section specifi- 
cally enacts that such a proceeding shall not have any such 
effect ; such a charge can only be created by a written docu- 
ment. It follows that the respondent acquired no right what- 
ever to the policy or its proceeds by reason of the deposit. 

The appellant on the other hand claims under an instrument 
in wr ting conforming in all respects to the provisions of the 
section. He therefore acquired by the execution of that in- 
strument an absolute right to the proceeds of the policy. 

The decision of the Court below was therefore erroneous. 
The error arose from the learned Judges not having appreciate 
ed that the positive language of the section precluded the 
application in India of the principles of English Law on which 
they based their decision.: . ‘ 

Théir Lordships will therefore humbly advise His Majesty 
that the appeal be allowed, and that it be declared that the 
appellant be entitled to the monies standing in Court, and that 
the respondent pay the. costs in the Courts below as well as 
the costs of this appeal. 


Appeal allowed. 


Solicitors for the appellant: Waltons & Co. 
Solicitors for the-respondent: Laiteys & Hart. 
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[Ox appeal from the High Court of- Judicature at Bombay.] 
Present: 


- LorD MACNAGHTEN, LORD ATKINSON, LORD SHAW, 
SIR JOHN, EDGE AND MR. AMEER ALL 


SEVAK KIRPASHANKAR DAJI 


v. 
GOPALRAO. MANOHAR TAMBEKAR. 


Hindu temple—Scheme for future management—Practice—Exercise ‘of 
discretion, : 


Where the High Court, under directions given to it, framed a scheme 
for the future management of a Hindu temple, their Lordships held 
that it was very largely a matter of discretion, affirmed the scheme, 
subject to certain modifications suggested by their Lordships and assent- 

~ ed to by the respondents, as the appellants had not satisfied their Lord- 
ships that discretion had been improperly exercised or that the High 
Court had not given due consideration to matters which they were 
directed to take into consideration, and dismissed the appeal subject to 
those modifications, 


, THE question for determination was whether a scheme of 
management relating to the Temple of Shri Ranchhod Raiji 
situate at Dakore and the funds thereof, sanctioned by the 
High Court, was open to the objections ‘taken to it by the 
appellants. ? ; 

On the 3rd of May 1880, a suit was brought in the Dis- 
trict Court of Ahmedabad, by the respondents or their repre- 
sentatives, under s. 539 of the Code of Civil Procedure (Act X 
of 1877) against the appellants or their representatives known 
as Sevaks or hereditary priests of the idol in the Temple above 
mentioned. The prayer of the plaint was for an account of 
all sums of money, and moveable and immoveable property 
received by the defendants as Sevaks, and for other conse- 
- quential relief, and for the settlement ofa scheme by the Court 
for the future management of the temple and its funds. ° 

On the 28th of November, 1882, the District Judge dismiss- 
ed the suit on technical grounds, but on appeal by the plaintiffs 
-the.High Court at Bombay, on the 3rd of May, 1887, reversed 
the decree of the first Coutt, and directed an. account to be 
taken of the trust property. from the -year 1872 and ascheme 
to be prepared for the future management of the temple and 
its funds and for the disposal of the surplus revenu 


= Reported by J, M, Parikh, Barrister-at-Law, London 
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P., ©, for a report of the case, see Manohar Ganesh Tambekar v. 
191g Lakhmiram (2), : 
-~ The defendants appealed to-Her late Majesty. in Council,- - but 
Sevax on the 28th of April, 1899, their appeal was dismissed with 

a rete costs; see Chotalal Lakhmiram v. Manohar Ganesh Tambe- 

kar (23). 

Soars ao’ The case then went back to the District Judge for the taking 

_— of accounts and the preparation of a scheme, as directed by the 

said decision of the High Court, dated the 3rd of May, 1887. 

On the 14th of February, 1903, the District Judge delivered 

his judgment, whereby he ordered the sum of Rs. 1,196-9-6 

to be recovered from the Sevaks and sanctioned a scheme 

of management of the Temple. On appeal and cross-appeal 

the High Court set aside the scheme sanctioned by the District 

Judge and sanctioned another scheme in its place. With this 
variation’ the decree of the Court. below was confirmed. 

The appellants thereupon appealed to His Majesty in Council. 


De Gruyther K.C. and J. M. Parikh, for the appellants, 
referred to Maharaja Jagadindra Nath Roy Bahadur v. Rani 
Hemanta Kumari Debi) and submitted that the scheme 
ought to be varied. 


Sir Erle Richards E. C. and'G. E. A. Ross, for the re- 
spondents, agreed that there should be certain modifications, 
put submitted that the appeaf must be dismissed, as the High 
Court had properly exercised their discretion. ` 


The jüdgment of their Lordships was delivered by  - 


LORD MACNAGHTEN.—Subject’ to the modifications which 
their Lordships have suggested and which have. been assented 
to by Counsel for the respondents, their Lordships will affirm 
the scheme. It is very largely a- matter’ of discretion, and the 
appellants have not satisfied their Lordships that discretion has 
been improperly exercised or that the High Court- have- not 
given “due consideration to matters which they were-directed to 
takeintoconsideration. Their Lordships will, therefore, humbly 
advise His Majesty that, subject to the modifications referred 
to, this appeal ought to be dismissed: 

‘ With regard to the costs of this appeal, their Lordships 
think that they should all come out of the Temple funds. In 
the first instance, the appellant must, of course, pay the costs 


(2) (2887) È L. B. 12 Bom, 247. « 2 Bom, L-R. 516. D 
K2 (3899) L, R, 26 I, :A, 199; ` (8) (4904) L, By 81 I, A, 203, ©. . 
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of the ‘respondents,’ and they will have-the right to recoup P. O. 
themselves as regards those costs and their own costs out of 


1912 
the Temple funds. ae 
. Appeal dismissed. Suvax 
aoe KIRPASEAN 
Solicitors for the appellants: T, L. Wilson & Co. EAR 


Solicitors for the respondents: Ranken Ford, Ford & Chester, v. 
GOPALRAO 





THE DAKORE TEMPLE SCHEME. erie 
1. The properties enumerated in Schedule A hereto annex- 
ed, and all other properties that may hereafter be acquired by 
Shri Ranchhod Raiji, shall be administrated by a Trust Com- 
mittee, which shall be called “The Dakore Temple Committee.” 

2. The Dakore Temple Committee shall consist of five 
members, all of whom shall be Hindus professing faith in Shri 
Ranchhod Raiji. r 

3- The first members of the Committee are:— . 

1. Rao Bahadur Lallubhai Pranivallabhdas Parekh. 
2. Mr. Mangaldas Girdhardas. 

3- Mr. Chhotalal Lallubhai Patel, B. A., LL. B. 

4. Mr. Gopalrao Manohar. 

5. Mr. Krishnaram J eshanker. 

4. The future members of the Committee shall be selected 
ot nominated, as the case may be, in the manner specified 
below :— 

1. Three members shall be selected by the District Court 
of Ahmedabad. : i 
2. The fourth member shall be such male member of the 
Tambekar family as is, for the time being, the manager 
of the Swasthan property, or, a representative from 
the Tambekar family, provided that if the manager for 
the time being be under disability, then the 4th mem- 
ber shall be such person as the District Court, shall 
appoint to act on his behalf during the disability under 
the Swasthan Scheme. : 
3. The fifth member shall be a nominee of the Sevak, 
subject to the qualification contained in Clause 6, * 
` 5. Allthe members of the Committee shall retire at the 
end of five years from the date of this Scheme, but they shall 
be eligible for re-appointment, subject’ to, the . qualification 
contained in Clause 6 as regards the nominee of the Sevaks. 


‘The term of membership shall thence-forward be for life, ex- 


’ 


16 
P, C. 
1912 
reat 
Srvak 
KrreasHan- 
KÄR 
Ve 
GOPALRAO 


THE BOMBAY LAW REPORTER. [ VOL. XV. 


cept in the case of anyone appointed by the District Court to 
act during disability as aforesaid. i. 

6. The nominee of the Sevaks shall be entitled to be on the 
Committee for the first five years. At thè end of this term, 
the District Court of Ahmedabad shall determine whether the 
representation of the Sevaks should be further continued, or, 
whether some other arrangement should be made for keeping 
up the number of the members to five. If the District Court of 
Ahmedabad decides in favour of the representation, the nomi- 
nee of the Sevaks shall be appointed on the Committee for 
life.. - i 

7. Any member of the Committee shall, on good cause . 
shown, be liable to be removed by the District Court of 
Ahmedabad. Any vacancy occurring in this or in any other 
manner shall be filled up by the District Court of Ahmedabad 
subject to the reservation contained below : 

When the Tambekar member vacates his seat, his place will 
be occupied by another representative from the Tambekar 
family subject to the proviso in Clause 4. z ' 

When the nominee of the Sevaks vacates his seat, his place 
will (subject to the reservation contained in Clause 6 ) be occu- 
pied by another nominee of the Sevaks. 

8. Until the vacancy or vacancies are filled up, the powers 
of the Committee shall continue to be exercised by the remain- 


e 


“ing members, and no act done by them shall be liable to bè 


called in question on the ground that the constitution of the 
Committee was defective when such Act was done. 

g. The Committee shall nominate one of their members 
to be the Chairman of the Committee, and he shall preside 
at all the meetings of the Committee, and shall have, in case 
of equal division of votes, a second or casting vote. The 
term of his office shall be fixed by the Committee. 

10. , The Committee shall appoint a manager who shall not 
be one of its members and who may be paid such salary as the 
Committee shall fix not exceeding Rs. 300 a month and the said 
manager shall hold office for such period as the Committee 
may from time to time determine. 4 

11. The Sevaks are the hereditary Pujaries and they alone 
are to provide for the worship and ceremonies of the Temple 
of Shri Ranchhod Raiji. They are entitled and are bound to 
perform -the customary Seva at the Temple, and to receive 


‘the Prasad of the daily offerings and other food offerings 


` 
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-offéred 


to Shri Ranchhod Raiji on festivals, anniversaries, 


“etc., in accordance with the existing practice. 
12. The Committee shall have power— 


I. 


Nr an Gi 


0. 


ra, 


13. 


T4. 


-R8 


To take*the Temple property into their custody- and 
to provide for efficient checks for its preservation, 
maintenance and growth. 
To make rules for the guidance of their business. . 
To make rules for securing the punctual performance 
of the Seva by the Sevaks in due conformity with the 
established practice of the institution. 
To make rules for the issue of passes as to the admis- 
sion into Nij Mandir and onthe Sinhasan Patia in 
order to prevent overcrowding and preserve order at 
those places, provided that such rules hall not affect 
any member of the Tambekar family or interfere with 
the decided rights of the Sevaks and the Gors. 

To make rules for keeping accounts in a proper manner. 
To provide for punishment for the breach of the rules: 
To have all the rules framed by them sanctioned by 
the District Court of Ahmedabad to the intent that 
the rules, when sanctioned, shall have the same force 
as if they were part of this Scheme. 
To modify, alter and rescind any of the rules made by 
them with similar sanction. 
To do all acts to secure or promote the interests of 
the Temple. ` 

To appoint, suspend, fine or,dismiss all servants con- 
nected with all the establishments of the Temple, 
except the servants mentioned in the second Schedule 
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hereby vested in the Sevaks. 

To adopt measures for sécuring discipline “and peace, 
and for preventing over-crowding within the Temple 
precincts. 

To provide for efficient checks for safe-guarding the 
Bhets and other property of the Temple without dis- 
turbance of its services. é 

To convert or sell all unserviceable ornaments and 
articles belonging to the deity. 

To invest the cash of the Temple-funds in the securi- 
ties recognised under's. 20 of the Indian Trusts Act 
(IV of 1882) or in the Bank of Sompay,. but in no 
other manner. 


Ë 


i 


— 
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BRO. 15. To sell any moveable property (exclusive of that 
1913 mentioned in sub-clause 13) belonging to the Temple.: 
—_ .16. To sell any immoveable property belonging to the- 
Sevar ° Temple after obtaining sanction therefor from the Dis-- 
ee, trict Court of Ahmedabad. 
Pe 17. To compound or settle claims brought by or agenust 
Goratrao -. the Temple. 
= 18. To make presentations to votaries and others in ac-- 


cordance with the practice hitherto observed. 

19. -To provide for the customary offerings at the Bhogs 

. specified in Schedule 3 as detailed in Schedule 4. 
i 20. To introduce new Bhogs, provided the full amount: 
bs required for the expenses is paid in advance. 

13.. Until the rules mentioned in the last preceding clause- 
are framed and sanctioned, the rules and practice at present. 
prevailing shall continue to subsist. The pass rules at PS 
in force are given in Schedule 5 hereto. 

14. The Managing Member shall have power— 

rı. To see that the directions of the Committee are pro-- 

perly carried out. 

2. To exercise control over all members belonging to all 
the establishments of the Temple, exclusive of those 
mentioned in Schedule 2. 

To act in anticipation of sanction of the Committee in 
case of emergency. 

4. To carry on the general administration of the Temple, 
its funds and establishments, under the supervision of 
the Committee. 

5. To appoint, suspend, fine or dismiss any servant of the 

a Temple, not drawing more than Rs. ro a month (xclu-- 
sive of those mentioned in Schedule II): his action 

: being in this respect aunt to revision by the Com-- 

mittee. 

_15. A‘receipt for money signed i the Managing Member 
and one of the members of the Committee shall operate'to dis-. 
charge” any person rom liability to the Temple. 

16. The Committee shall take steps to take charge of, and. 
remove into safe custody, all alms and offerings received by the: 
Bhandari‘or Samadhani at the earliest opportunity. 

17. It ‘shall be competent to the Committee to determine- 
whether any particular property received during the year is to` 
be treated as revenue or capital, having reasonable regards to the: 
past practice. 


U> 
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-18. The Committee shall hand over half of the surplus of 


the net revenue remaining on hand every year to a repre- 
sentative Sevak, whosé name will be communicated by the 


Sevaks beforehand to thé Committee. A--receipt signed by the: 


representative Sevak shall operate to discharge the Committee 
from liability; and the representative Sevak shall distribute the 
amount among the Sevaks in accordance with their shares. 


19. The remainder ofethe surplus revenue shall be set aside 


as areserve fund, which with its accruing income shall be accu- 
mulated from year to year; but the Committee shall have power 
thereout to meet: contingencies, to defray the current expenses 
of the Temple; and in case there is a deficiency in the surplus 
income, to apply such sum as the Committee may think proper 
as a fair provision for the needs of the Sevaks and to maintain 
the services at the Temple. 


20. The provisions of the Scheme may,be altered, modified, 


or added to, by an application to His Majesty’s High Court of 
Judicature at Bombay. 





E On appeal fr om the High Court of Judicature at Bombay. ] 
Present : 


_Lorp MACNAGHTEN, Lorp MOULTON, SIR JOHN EDGE AND 


Mr. AMEER ALI. a 
AHMEDBHAI HABIBBHAI 


Vi 
“THE BOMBAY FIRE AND MARINE INSURANCE 
Co. LTD. 


` Wire Insurance—Policy—Power of the Company to take and hald possession 


of the premises damaged by fire—Loss due to fire and water used to ez- 
tinguish fire—Arbitration—Admission of evidence—Petition i revoke sub- 
mission to arbitration, $ 


Tho provisions of a policy of fire insurance relating to the Insurance 
‘Company taking and holding possession of premises damaged by a fire 


' are for the purpose of enabling the Company to minimise the damage, 


The Company takes and holds such possession in its own interest, not 
because it is under a duty to thé assured and its powers are of the nature 
of a privilege to do that which is most, for its benefit under the cireum« 

- stances so as to reduce loss, 
Where immediately after the fire an Insurahce Company takes and 


“holds possession of the insured” premises damaged by fire under the 








Reported by J, M. Parikh, “Barrister-at-Law, Londen, 
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provisions of the policy in that behalf, the loss due to fire and „water 


used to extinguish the fire is to be determined when the Company gives j 


up possession of the premises to the owner, -7 

In an arbitration to ascertain the total amount of loss from fire to a 
-mill the arbitrators are right in allowing the owner to give evidence to 
prove that the machinery was seriously injured not only by the fire but 
by the act of the Insurance Company in allowing the water used to ex- | 
tinguish the fire to lie on the machinery while the Company was in 
possession of the Mill, ` 

THE appellant was -the owner of a certain cotton-mill in 
Bombay known as the Victory Mill, which with its machinery 
and accessories was insured against fire by~ divers policies of 
insurance entered into with nineteen different Insurance Compa- 
nies carrying on business in Bombay. On the r4th of October 1906 
a fire broke out in the said Mill whéreby a considerable damage 
was done to the Mill. Claims have been made by the appel- ` 
lant against the said Companies - parties have failed 
to come to an agreement as to the amount payable in respect ` 
of the loss, nineteen different agreements were made referring 
the said claims to arbitration. The said agreements were all-in 
similar form and provided (inter alia) that the arbitrators were 
to award and determine whether any, and, if so, what amount 
was due from each of the said Companies to the appellant in 
pursuance of the contracts for assurance for, or in respect of, 
the damage alleged to have been caused to, or sustained by, the 
building, machinery, and accessories, the subject of the said. 
insurance. It was also provided by each of the saidagreements 
that the submissions to arbitration therein should be deemed 
to be and should be treated as one submission in respect of 
which one award could be made. 

Evidence was laid before the arbitrators on behalf of the 
appellant with reference (inter alia) to the damage done to the 
machinery. It was contended on behalf of the appellant 
that the damage done to the machinery was due principally 
(if not” entirely) to the wetting of the different parts by the 
water used to extinguish the fire, the Insurance Companies, 


- though in possession of the salvage from the 16th of October 


1906 (i. e, two days after the occurrence of the fire) having” 
taken no adequate steps to dry or to clean the parts affected. . 
Counsel for the Companies objected to the admission 
of- evidence to prove the appellant’s contention. It was ` 
admitted by Counsel on behalf of the Companies that the 


original wetting of the machinery was a cause of damage arising- 
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out of the ‘fire, but he contended that rusting through not P. O. 
cleaning or for other reasons was nota result of the fire, and 


1912 
“ that the liability for damage to property ceased the moment ow 
the fire was extinguished.’’ ABMEDBHAT 
The decision of the arbitrators was given in the following ERA 


terms :—“Without in any way deciding the question as to whe- Fire &o. 
ther or not any and if so what consequential damages could be IXsURANOB 
awarded to the claimant undér the contract of insurance, we COMPANY 
hold that evidence of the nature offered to be produced on be- 

half of the claimants, and objected to by Mr. Chamier on be- 

half of the Companies, is allowable for the purposes of the sub- 
ject-matter of this reference. We think that it is open to the 

claimant to contend that under the policy the Companies did 
. take possession and that they were bound to protect and clean 
. the machinery.” ; A : 

The Insurance Companies, being dissatisfied with this ruling, 
filed a joint petition, to which the respondent-Company was a 
party, in the High Court at Bombay, under the Indian Arbitra- 
tion Act of 1899, praying for leave to revoke the submission to 
arbitration or in the alternative for direction to the arbitrators 
that they had erred in law in their ruling and to intimate to 
them the course which they ought to pursue. 

The petition came on for hearing before Davar J. who 
dismissed it with costs on the ground that by admitting the 
evidence the arbitrators had decided nothing and that there 
was no cause to interfere with their action (vide 10 Bom. 
L. R. 351). ae 

On appeal Chandavarkar and Batchelor JJ. reversed the 
decision of Davar J..and discharged the order. The 
Appeal Court also by the decree drawn up under their 
direction recorded the opinion that the jurisdiction of the 
arbitrators extended only to the dispute relating to loss 
or damage from fire under the terms of the policy of insurance 
in each case and not to the question of any loss or damage 
alleged to have arisen from the neglect of the said Insurance 
Companies to take care of the machinery after the said fire had 
been extinguished and the ‘said Companies had entered into 
possession, and the Court ordered that the arbitrators should 
be informed of the said opinion, and that the appellant should 
pay the costs both of the appeal and of the hearing in the 
Court below (vide 11 Bom. L. R. x). 


The appellant thereupon appealed to His Majesty in Council. 
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Atkin K. C. and Lowndes, for the appellant.—It is’ con- 
tended for the Insurance Company that it was the-duty of the 
owner to remove the water and prevent the machinery‘ from 
rusting. But’ the Company was in possession ‘and the owner 
had no duty cast on' him to remove the water to prevent the 
machinery from rusting. ‘The Company is liable forthe injury 
to the machinery to be ascertained. when it gave up possession. 

[Lorp MOULTON etorre to-s? ro ofthe- Indian Arbitration 5 
Act, 1899.] ` 

The order of the Court of P meant that the arbitrators 


„had gone wrong. on a question of law in admitting: the 


evidence, -and that’ Court decided that the contention of the 


‘Company -was right. But the arbitratorshad not gone wrong.as 
- the loss due to the effect of the water was covered by the policy. 


The evidence admitted was, therefore, relevant-tothe inquiry. 


_Even if there were grounds to show that the evidence was-not 


admissible, the Court would refuse to revoke the arbitration : 
S. S. Den of Airlie Co. v. Mitsui & Co(). 
Cases referred to by Davar J. in his judgment were ae 


‘onand Falkingham v. Victorian Railways Commmsesianer 2 


was referred to, 


Sir Alfred Cripps, K.C. and Macardie, for the respondent, 
contended that the order, appealed from was right—The . 
evidence tendered was such as to take the mind -of the 
arbitrators outside their jurisdiction. The Court of: appeal 3 
thought so and their decision was right; “because it simply 
decided that the reference to arbitration did not- include 
any claim based on breach of duty by the Company: It did 
not decide that the Company was not liable for the injury -done 
to the machinery by the water. The lower Court acted in 
the exercise.of its discretionary power and” the Board would 
not interfere with its decision. . . i 


Atkins K. C. replied. ‘ 
The judgment of their Lordships was delivered by 
Lorn Moutton.—This appeal relates to certain arbitration, 


proceedings instituted for the purpose of ascertaining the 
amount due to the appellant under fire policies ‘taken.out by ` 


. him with the respondent-Coinpanys and eighteen other Com- 


panies upon a éotton-mill in Bombay known as Victory Mill, 
(1) (3922492) 17 Commercial Casos, _ = (2) [1900] A, 045a K 


j “216, 729, 
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‘The facts of the-case are very simple and may be briefly P. C. 
stated as follows:—A fire broke out in the Victory Mill on the 1912 
14th October 1906, and did very extensive damage. Imme WU 
diately after the fire the appellant gave notice of his claim to AmwepsHat 
the Insurance Companies, and they took possession of the 
premises under powers reserved to them in that behalf and ion 
retained possession for a considerable period for salvage pur- TescHinon: 
poses during which time they sold and realised certain salvaged Company. 
property. Possession of the premises was ultimately given 773 
back to the appellant, who thereupon made out the amount of Macnaghten. 
the claim: under, the policy. The Companies disputed the ~~ 
amount of his claim, and in accordance with the terms of the 
policies, the matter was referred in each case to arbitration, 
but as the policies were substantially in the same form a joint 
enquiry was held before the arbitrators, at which all the Com- 
panies were represented by one Counsel. Its object was to 
ascertain once for all the total amount of the loss from which 
the shares to be borne by the respective Companies could im- 
mediately-be deduced. 

In these arbitration proceedings the present appellant tendered 
evidence to prove that the machinery was seriously injured not 
only. by the fire, but by the effect of the water that had 
been used to extinguish the fire. This evidence showed 
that the injury to the machmery by the presence of 
the water. was in its nature progressive, 7. e, that it 
had been seriously increased by the length of time during 
which the water had been allowed to lie on the machinery. 

Counsel for the Companies objected to the admission of this 
latter evidence. He admitted that damage done by the water 
employed to extinguish the fire, came within the loss insured . 
by the policy, but he raised the contention (to use his own 
words) “ that the liability for damage to property ceased the 
moment the fire was extinguished.” š 

` The question of the admission of this evidence was formally 
argued before the arbitrators and they decided that they would 
allow the evidence to be given. Thereupon the whole of the 
Companies petitioned the High Court to revoke the submissions 
to arbitration on the ground that the arbitrators had exceeded 
their jurisdiction in admitting the evidence. The petition came 
on for hearing before Davar J. on the 11th January 1908. The 
facts were not’in dispute. In the argument on the hearing Counse} 
for the Insurance Companies appatently treated the’ evidence 
that the injury to the machinery from the presence of the water 
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had increased during the time that had elapsed between the fire 
and the delivery up of possession by the Companies as being 
evidence that could relate solely to what was termed ‘‘a’ tort- 
ious act” on the part of the Insurance Companies, and they con- 
tended that no such question.was referred to the arbitrators. 


. On the 23rd January 1908, judgment was delivered. The 


learned Judge made no order on the petition and directed the 
petitioners to pay the costs of the present appellant in the 
petition. The main ground of the judgment was that by- ad- 
mitting the evidence the arbitrators had decided nothing, and 
that there was no cause to interfere with their action. 

, From this decision the present respondent appealed to the 
High Court sitting in appea from its original civil jurisdiction. 
The appeal was heard by Chandavarkar and Batchelor JJ. and 
on the 7th December 1908 judgment was delivered allowing 
the appeal. The main ground of the judgment is expressed by 
Batchelor J. as follows :— : 

“ For whereas this contract refers only to loss by fire, those damages would 
arise from a totally different origin, an origin which it seems to me is wholly 
distinct and separable from the fire, namely, a neglect by the Companies of 
some duty imposed on them after the lossby fire and water had become an 
accomplished fact. ”’ 


The order made by the High Court was ofa very unusual 
kind; the only operative part was that it set aside the order 
of Davar J. and directed the present appellant to pay the costs 
of the petition and appeal. This was accompanied by an ex- 
pression of the view of the Court on the point of law involved 
to which more particular reference will be made later on. But 
no order was made revoking the submission, the Court evident- 
ly realizing that their expression of opinion would be accepted 
by the arbitrators as authoritative guidance in the matter and 
that there was no reason to fear their not acting in accordance 
with it in the future conduct of the arbitration. 

From this order the present appeal is brought. It raises, 
therefore, the plain and simple issue whether the loss due to 
fire and water under such a policy is to be determined at the 
moment the fire is extinguished or when the Companies give 
up possession of the premises to the owner after exercising the 
powers given to them by the policy for the purpose of enabling 
them to minimise the damage. It is, however, scarcely neces- 
sary that their Lordships should formally negative the conten- 
tion of the Companies in this-respect for it is so obviously un- 
reasonable that the eminent Counsel who appeared for them 


+ 
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- on the appeal -did not attempt to support it. They 


confined their argument to contending that although the 
Insurance Companies were undoubtedly liable for the damage 
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done by the presence of the water ‘subsequently to the fire Amwapsmar 


during the time that the premises were in their possession the 


judgment appealed from was correct in law because it did not’ 


pronounce to the contrary but only decided that no claims 
based on breach of duty by the Companies had been referred to 
the arbitrators. Their Lordships are of opinion that this does 
not rightly represent the effect of the judgment or of the order 
made thereon. The effective portion of that order is a decla- 
ration of the opinion of the Court in the following words :— ` 


“This appéllate Court is of the opinion that the jurisdiction of the said 
arbitrators extended only to the dispute relating to loss or damage from fire 
under the terms of the policy of insurance in each case and not tothe ques- 
tion of any loss or damage alleged to have arisen from the neglect of the In- 
surance Companies who are parties to the above mentioned arbitration to take 
care of the machinery of the respondent after the fire mentioned in the 
petition of the petitioners above named ... . . . had been extinguished 
and the Insurance Companies had entered upon possession under Cl, 11 
of the Policy of Insurance mentioned in the said petition,” 


Taken in connection with the contentions of the parties 
it is clear that the High Court intended by this expression of 


opinion to direct the arbitrators that the loss-must be estimated ` 


from the condition-of the machinery, &c., atthe moment when 
the fire was extinguished. Had the present appellant permitt- 
ed this order of the High Court to remain unappealed against, 
the arbitrators would have been bound to estimate the damages 
upon that erroneous footing. 

The fundamental error in the contention of the present re- 
spondent seems to their Lordships to have arisen from a mise 
apprehension of the position of an Insurance Company taking 
and holding possession of premises damaged by.a fire under 
the provisions of the policy in that behalf. The provisions in 
virtue of which it does so are for the purpose of enabling it to 
minimise the damage. Inasmuch as it has to bear the loss 
there is no one so directly interested in doing everything that 
is wise for the purpose of making the best of the situation. It 
does so in its own interest, not because it is under a duty to 
the assured. Its powers are of the nature of a privilege to do 
that which is most for its own benefit under the circumstances 
so as to reduce the loss. In the present case, therefore, there is 
no question o tort on the. part of the Companies, They may 
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have-thought that it was not worth while to expend money in 
drying the machinery. In this view they may have been right 
or wrong but they unquestionably had full power to take the 
course which in fact they did take. But when they have thus 
taken possession of the premises and done what in their opinion’ 
was wisest to minimise the damage, they cannot say that 
the actual damage isnot the natural and direct consequences 
of the fire. ° 

Their Lordships are therefore of opinion that the High 
Court ought to have affirmed the order of Davar J., dismissing 
the petition, and they will therefore humbly advise His Majesty 
that the appeal be allowed and that the order of Davar J. 
be restored and that the present respondent be directed to 
pay the costs of the appeal to the High Court and of this 
appeal. 

There have been various irregularities in procedure in con- 
nection with the various stages of the petition. But it is not 
necessary to refer to them in this judgment because at the 
hearing of the appeal these irregularities were waived by the, 
appellant on the termsassented to by the respondents, that the 
General Accident Fire and Life Assurance Corporation Limited 
should be taken to be a respondent to the appeal so far as 


liability for costs is concerned. 
. Appeal allowed. 


Solicitors for the, appellant; 7. L. Wilson & Co, 
Solicitors for the respondent.: Cameron, Kemm & Ca 


Ta x e; 


VOL, XV.] THE BOMBAY LAW REPORTER. : 27 


[On appeal from the Chief Court of Lower Burma] 
i Present: puse 


THE LORD CHANCELLOR (Lorn HALDANE) LorD MAc- 
NAGHTEN; LORD ATKINSON, LORD MOULTON, 
Str JOHN EDGE AND MR. AMEER ALI. 


THE SECRETARY OF-STATE FOR INDIA 1912 
e V, y 
J. MOMENT.* Š December 10, 


The Indian Councils Act, 1861 (24 § 25 Vie, c, 67), Sec, 22—The Governs 
ment of India Act, 1858 (21 & 22 Vie. e. 106), Sec. 65—The Lower 
Burma Town and Village Lands Aot(1V of 1898, Burma), Seo. 41 (b)— 
Limitation on the power to legislate of the Government of India--Suit 
against Government involving a right over land—-Jurisdiction of Civil 
Courts—Ultra vires, 


By virtue of s,-22 òf the ‘Indian Councils Act of 1861 (24& 25 Vio, 
c. 67) the Governor-General in Countil has no power to repeal or in any 
way affect, among other matters, any’ provision of the Government of 
India Act, 1858 (21 & 22 Vic. c, 106), and the effect of s. 65 of the latter 
Act is to debar the Government of India from passing any Act which 
can prevent a subject from suing the Secretary of State for India in 
Council in a Civil Court in any case in which-he could have similarly sued 
the old East India Company. The Government of India can legislate 
validly about the formalities of procedure as long as they preserve the 
substantial right of the subject tossue the Government in Civil Courts 
like any other defendant, -and do not violate the fundamental principle 
that the Secretary of State, even as representing the Crown, is to be in 
no position different from that of the old East India Company, 

Section 65 of the Government of India Act, 1858, renders any legis- 
lation of the Government of India,- taking away the right to proceed 
against it in a Civil Court ina case involving a right over land, ultra 
vires, 

A suit claiming damages for wrongful interference with the plaintiff's 
property would have lain against the old East India Company and 
consequently s. 41 (b) of the Lower Burma Town and Village Lands 
Act (Burma Act IV of 1898), which enacts that no Civil Court is to have 
jurisdiction to determine a claim to any right over land as againat the 
Government, is not validly enacted, 

The Peninsular and Oriental Steam Navigation Company v. Secretary 
of State for India (1), approved. + 

Vasudev Sadashiv Modak v. Collector of Ratnagiri, (2) distinguished. 


THis appeal raised an important question of law as to the 
Validity of s. 41, cl. (2), of the Lower Burma Town and Village 

* Reported by J, M. Parikh, Bar- 61) (1862) 5$ Bom, H, 0, R: Appx, A, 
rister-at-Law, Londn, (2) (1877) È. R. 4 I. A, 219, 
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Lands Act (Burma Act IV of 1898) which runs as follows :—. 
“ No Civil Court shall have jurisdiction to determine any claim 
to any right over land as against thè. Government”. 

Thefacts out of which the litigation arose were as follows :— 

The respondent was in the year 1905 and had been for some 
years before in possession of a piece of ground in the Canton- 
ment of Rangoon known as 36A Sandwith Road. : 

The appellant claimed that the land belonged to him and 
that he was entitled to evict the plaintiff at any time on paying 
him the value of any buildings erected thereon. Accordingly he 


‘sued the respondent for possession of the said land, and ob- 


tained a decree on the 30th May, 1905, in execution of which 
he took possession of the land and buildings thereon on the 
18th September, 1905. 

Meanwhile the respondent had appealed against that decree, 
which was set aside by the Appellate Court on the 18th Decem- 
ber, 1905, the ground of such decision being that the Civil 
Courts had no jurisdiction to entertain the suit by reason of the 
provisions of s. 41 (b) of the Burma Act IV of 1898: see 
Moment v. Secretary of State for India in Council 0). 

In accordance with the appellate decree the appellant re- 
stored possession of the land to the respondent. ae 

During the time that the appellant was in possession of the 
said land the buildings on it were put up to auction and sold. 
The purchaser at the auction partially dismantled the said pbuild- 
ings before possession of the same was restored to the respon- 
dent, who, therefore, instituted the suit, giving rise to this 
appeal, in the Chief Court of Lower Burma claiming damages. 

The appellant pleaded (inter alia) that the suit was barred 
by s. 41 (b) of Act IV of 1898 (Burma). The learned Judge, 
who tried the suit, dismissed it with costs. He held that as 
the right to damages must depend on the respondents’ title to 
the land, and as the aforesaid Act debarred the Civil Court 
from eonsidering any claim to any right over land as against 


the Government, the Court had therefore no jurisdiction to 
entertain the suit. 

The respondent appealed contending that “section 41 (d) 
of the Lower Burma Town and Village Land Actis ultra vires.” 
This question was referred to a Full Bench, and the reference 
was heard by four learned Judges, who by a majority of three 
to one held that the said section wes ultra vires of the Burma 
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. Legislative Council: see Moment v. The Secretary of State for 
India in Council (1). 
The four learned Judges ‘delivered sepatate judgments. The 
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judgment of Fox C. J., with whose conclusion Hartnoll and Szcrerrary 


Parlett JJ. agreed, after stating the facts, proceeded as follows :— 


“Tho Lower Burma Town and Village Lands Act was passed and received 
the assent of the Governor-General in 1898, At that time the powers of all 
` legislative authorities in India were derived from tho Indian Councils Acts 
which had been enacted in 1861, “1869, 1871, 1874, and 1892, The principal 
provisions, binding all such authorities, aro those contained ins, 22 of 
the Indian Councils Act 1861. (Here the section is set out), Section 48 of 
the Act contains the direct authority under which the Lieutenant-Governor 
of Burma in Council was enabled to legislate,” ‘ 


The learned Chief Justice, after dealing with certain objec- 
tions which were not urged in the appeal, proceeded as 
follows :—~ 


“Turning now to what must be regarded as the substantial objection to 
the clause which is the subject-matter of the reference, it has been urged on 
behalf of the appellant that it infringes an important provision contained 
in s, 65 of the Government of India Act, 1858. Under the Act the 
territories at the time in the possession or under the control of the Hast 
India Company were transferred to and invested in Her Majesty. Subjects 
who could previously have sued tho East India Company wereto come un- 
der the direct Government of the Crown, which no subject could sue as of 
right and against whom a subject could only seek a remedy by Petition 
of Right, a proceeding which was not applicable to all claims for redress, 

- Parliament detérmined that the people of India should not be ina worse 
position under the Crown than they were in under the Company in respect 
of proceedings against the Government, and the Act contains the following 
provisions :—(ss, 65, 66 and 67 are seb out here), 

Now if persons and bodies politic could, previous to the Act, have sued the 
East India Company in a Civil Court in respect of a claim to land, person in 
Burma at the preserft day are in a different, and obviously worse, position 
in respect to claims as against Government to land in town and villages 
from that in which people in 1858.were, for, if the clause under reference 
is valid, although they may institute suits in respect of claims to land they 
cannot have such claims determined by a Civil Court. On behalf of the 
Government, which supporis the validity of the clause under reference, 
it has been urged that the words of s, 65 “and all persons and 
bodies politic shall and may have and take the same suits, remedies 
and proceedings, legal and equitable, against the Secretary of State in 
Council as they could have done against the said Company” dealt with the 
then present state of things only, that they left things as they were be- 
fore, affected no change, and prevented no change in the future, Accord- 
ing to this construction the provision would not haveIprevented th 
Governor-Goneral in Council enacting “that | for the future every dispute 
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between a subject and the Government in connection with a contract enters 
ed into by the Medical Department should be decided bya Medical Officer, 

any claim on a contract entered into by an Army Department by an Army 

Officer, and soon, In my mind there is not the slightest doubt that the 

words above quoted embraced the future as well as the then present, 

just as the words of th» section previous and subsequent to them did. If 

any thing were wanted to make it ĉlear that Parliament intended that the 

provisions in question should apply to the future as well as to the then 
present, s, 82 of the Indian Councils Act, . 1861, emphasizes the conti- 
nuance of the binding effect of the Govérnment of India Act, 1858, as well 
as the other Acts therein mentioned. 

For the appellant it was admitted that these Acts did not prevent the 
Legislature from taking away rights which subjects may have had against 
the Government, and that if was open to it so even lay down that the pre- 
sent appellant had no rights to land as against the Government, but what 
it was not open to any legislature except Parliament to lay down was that 
a member of the public could not havea claim against the Government 
determined by a Civil Court.” 


After a reference to and discussion of Peninsular and 
Oriental Steam Navigation Company v. The Secretary of State. 
for India), Narayan Krishna Laud v. Norman(2), Preamble 
of Béngal Regulation III of 1793, Sir Courtenay Ilbert’s work 
on the Government of India, p. ror, and the Pegu Civil Code 
issued in 1860, ss. 36 and 40, the judgment proceeded as 
follows :— 


‘In the absence of anything being shown to the contrary, I think it 
must be taken that before the transfer of the territories under the Govern- 
ment of the East India Company to the Crown, members of the public in 
Burma could sue the Company upon claims to or in connection with land. 

“ That being so, I think that the answer to the question referred must 
be that the provision of s. 41 of the Lower Burma Town and Village 
Lands Act, 1898, that no Civil Court shall have jurisdiction to détermine 
any claim to_any right-over land as against the Government, was ultra 
vires of the Legislative’ Council of the Lieutenant-Governor of Burma, 
because it infringed the 65th section of the Government of India Act, 
1858, and the zand section of the Indian Councils Act, 1861” 


Robinson J., who dissented, concluded the consideration of 
the effect of s. 65 of the Government of India Act, 1858, on the 
section in question, in terms the following :— 


“ The object of the section was merely. to lay down in express language 
that the subject’s rights were not to be affected. They were to continue 
as that had existed before, and were not to be limited as they were in 
England. ‘The intention of Parliament was to lay down that the Crown in 
taking over the Government did not, so far as its subjects were concerned, 
assume any greater ‘immunity than the Company had in the first instanco 
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or than it took when it assumed the Government leaving the Company in 
immediate charge as its trustee.” 

“TE this is so, and I think that there can be no doubt about it, it is clear 
that Parliament was dealing with rights in general and did not intend 
to enact anything as to rights in particular, lr was not concerned with 
what the rights of subjects actually were and had not ‘in. contemplation 
the preservation of any actual suit, remedy, or proceeding, It was not 
dealing with the nature of any right or the manner in which it might 
have been enforced against the Company. It had no intention of consiver- 
ing whether the remedy was by proceeding in this Court or that or whe- 
ther it was by civil suit or ina revenue Court. If the argument put for- 
ward for the appellant correctly represents its intention and the true effect 
of the section the result would be the complete paralysing of the Local 
Legislature as Mr, Justice West has expressed it in Premshankar Raghu- 
nathji v. Government of Bombay (6 Bom, H. O, R. 195.) Conditions cha: ge 
and the method and manner of supporting and enforcing rights mustalso 
change. We are not concerned with the policy of the change in any partis 
cular case, but a change in the procedure is entirely distinctfrom a change 
of the right. Such changes in procedure have been innumerable and have 
never as far as Iam aware been held to be an interference with the right 
itself, 

“To assign to section 65 the limited and restricted meaning we are asked 
to put upon it it seems to me to prevent any change or advance and would 
be contrary to the intention of Parliament, It would necessitate assigning 
to Parliament an object which the history of the legislation on the point 
does not bear out, which is most improbable and would lead to disastrous 
results, There is.the other view of the section which completely satisfies 
all that the language actually used requires, and in adopting this view there 


is no interference with any rights at all, 
“For the above reasons I would hold the clause was not ultra vires,” 


The suit was accordingly sent down for the ascertainment of 
damages and the lower Court passed a decree for Rs. 562 in 
favour of the respondent. 


The appellant appealed,-but his appeal was dimissed with 


costs. 
He thereupon, appealed to His Majesty in Council. 


Sir H. Erle Richards K. C. and Dunne, for the appellant.— 
Section 65 of the Government of India Act, 1858, is a mere 
transfer section. A partial transfer from the East India Com- 
pany to the Crown ‘was effected by the Government of India 
Act, 1833 (3 & 4 Will. IV, c. 85), and this transfer was complet- 
ediby the Act of 1858. 

Sections 65, 66 and 67 of the Government of India Act have 
always been regarded in India as mere machinery for effecting 
the transfer. They merely intended tod prevent the Government 
of India from- raising those defences which are open to the 
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Crown in England. But the Chief Court said that s. 65 put a 
limit on the power of the Legislature in India. The principle 
involved in s. 41 (0) of the Burma Act IV of 1898 is not a novel 
principle. Taking away the decision of questions as to the 
right to land from the Civil Courts and vesting it in the 
Revenue Courts is part of the general policy of the .Govern- 
ment of India. To prevent land speculation the Government, 
in the district of Burma to which this Act applies, have kept 
the waste lands to themselves, and reserved to themselves the 
power of determining who is to occupy those lands. 

Section 65 of the Government of India Act, 1858, is an 
enabling section. It was imperative that there should be such 
a section; as the difficulties connected-with the petition of 
rights arose in an acute form owing to the fact that suits had 
to be brought in India. 

[Lorp CHANCELLOR.—I gather that the respondent brought 
a suit respecting land.] 

.-{Lorp MovLtTon.—It appears to be a case of tort. You do 
not suggest that the Company would have resisted sucha suit. ] 

No. But the Company could have legislated so as to deprive 
the subject of his right of suit. 

However, in this case it is assumed that before 1858 the 
respondent could have brought a similar suit against the East 
India Company. But it is quite open to the Legislature to say 
that the law is to be different as regards the Crown. 

The general powers of the Governor-General of India in 
Council to legislate when the Act of 1858 was passed are to be 
found in 13 Geo. III., c. 63, s. 36, and 3 & 4 Will. IV., c. 85, 
Preamble, and ss. 1, 9,10 and 43. Under these powers the 
Government of - India could have passed the provision in the 
Burma Act in question before s. 65 of the Act of 1858 was 
passed and it is submitted that the latter section is subject to 
the power of legislation, which-existed before 1858 and is’not 
take away since. i 

[LORD CHANCELLOR.—It might be said that a provision 
like the one in question was repugnant to the laws of the ` 
tealm. | ` 

[LorD MOULTON referred to s. 10 of 3 & 4 Will. IV., c. 85 
and pointed out that the power of legislation “ was subject to 
the provision of this Act.’’] 

That section is very similar to s. 65 of the Act of 1858, 
Under s. 22 of the Indian Councils Act of 1861 (24 & 25 Vic, 
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c. 67) the Government of India cannot by legislation affect any 
provisions of the Government of India Act of 1858, and ifs. 65 
of the latter Act has the effect contended for, it must be 
admitted that s. 41 (4) of the Burma Act IV of 1898 infringes 
it. But it is submftted that it has not-that effect. At all 
events no such effect has previously been attributed to it by 
the Courts. The effect of the section was considered by Sir 
Barnes Peacock C. J. in the Peninsular and Oriental Steam 
Navigation Company v. The Secretary of State for India(), 
. which lays down that the Secretary of State is liable in tort. 
There is no direct authority on this point, but in the case of 
Vasudev Sadashiv Modak v. The Collector of Ratnagiri) a 
suit to recover certain pensions from the Government was 
` dismissed under s. 4 of the Pensions Act (XXIII of 1871), which 
enacts that no Civil Court shall have jurisdiction to entertain 
such a suit save and except as thereby provided. i 

[THE Lorp CHANCELLOR.—The point was not discussed 
there.] i 

No, but it would have been a complete answer to say that 
s. 4 was ultra vires. Reference was also made to the 
Government of India Act, 1858, ss. 1 and 2; Bengal Rent Act 
X of 1859 ; Field’s Landlord and Tenant (and ed.), pp. 781, 445. 

The matter is very important and if the decision of the Chief 
Court be upheld, all general Acts, such as the Contract and 


Limitation Acts, and the Code°of Civil Procedure, will -be- 
affected, and Imperial Legislation will be necessary to put the. 


matter right. 


De Gruyther K. C., E. U. Eddis and A. P. Pennel, for the 
respondent, were not heard. 


The judgment of their Lordships was delivered by 


THE LORD CHANCELLOR (LorD HALDANE).—This appeal 
raises the question whether the Government of India could 
make a law the effect of which was to debar a Civil Court 
from entertaining a claim against the Government to any right 
over land. The question is obviously one of great importance. 
The proceedings out of which the appeal arises related to an 
ordinary dispute about the title to land, in the course of which 
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there emerged a claim to damages for wrongful interference - 


with the plaintiff's property. The only point which their 
Lordships have to decide is whether s. 41 (4) of the Act IV of 
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' P. C:" 1898 (Burina), was validly enacted. A majority of the Judges. 
1912 of the Chief Court of Lower Burma have held that it was not,, 
“> „and the Secretary of State appeals against the judgment. ` 

Sicrtaky The section enacts that no Civil Court is to have jurisdiction 

or, STATE to determine a claim to any ‘right over land as against the 


` oe Government. In the Court below it was held that this enact“ 
— ment was wltra vires as contravening a provision in s. 65 of- 
h one A the Government of India Act, 1858, that there is to be the same. 


— remedy for the subject against the Government as there would. 

have been against the East India Company. 

Their Lordships are satisfied that a suit of this character - 
- wotild have lain against the Company. The reasons for so hold- 
ing are fully explained in the judgment of Sir Barnes Peacock- 
C. J. in The Peninsular and Oriental Steam Navigation Com-. 
pany v. The Secretary of State for India) and the only question 
is whether it was competent for the Government of India to 

'- take away thé existing right to sue in a ‘Civil Court. This turns 

‘on the construction of the Act of 1858, and of the Indian 
Councils Act -of 1861, Their Lordships have examined the. 
provisions of the Acts of 13 Geo. III, c. 63, and 3 & 4 Will. IV, 
c: 85, to which reference was made in the course of the argument, 
but these statutes do not appear to materially affect the’ 
argument. ° 

The Act of 1858 declared that India was to be governed direct- 
ly and in the name of the Crown, acting through a Secretary of 
State aided by a Council, and to him were transferred the’ 
powers formerly exercised by the Court of Directors-and the- 
Board of Control. The property -of the old East India Com- 
pany was vested in the Crown. The Secretary of State was. 
given a quasi-corporate character to enable him to assert the 
rights and discharge the liabilities devolving on him as successor 
to the East India Company. The material words of s. 65 enact 
that “ the, Secretary of State in Council shall and may sue and 
be sued as well in India as in England by the name of the Secre- 
tary of State in Council as a body corporate; and „all persons, 
and bodies politic shall and may have and take the same suits, . 
remedies and proceedings, legal and equitable, against ther 
Secretary of State in Council of India as they could ‘have. 
done against the’ said ‘Company. ” Section 66 is a transit-, 
ory provision making the Séctetary ‘of State in Council. come 
in-place of’ the Company in all proceedings pending at ithe 
commencement of the Act, without the necessity of a change: of 
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„name. Section 67 is also a; transitory provision making en- 
gagements of the Company entered into before the commence- 

_ ment of the Act binding on the Crown and enforceable against 
the Secretary of State in Council in the same manner and, in 
the same Courts as they would have ‘béen in the case of the 
Company had the Act not passed. 


By s. 22 of the Indian Councils Act of 1861 the Governor- 
General in Council is given,power to make laws in the manner 
provided, including power to repeal or amend existing laws, 
and including the making of laws for all Courts of Justice. But 
a proviso to this section enacts that there is to be no power to 
repeal or in any way affect, among other matters, any provision 
of the Government of India Act, 1858. 

_ © Their Lordships are of opinion that the effect of s. 6 5 of the 
Act of 1858 was to debar the Government of India from pass- 
ing any Act which could prevent a subject from suing the 
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Secretary of State in Council -in a Civil Court in any case in .. 


which he could have similarly sued' the - East India Company. 
_ They think that the words cannot be construed in any differ- 
ent sense without reading into them a qualification which is 
-not there, and which may well have been deliberately omitted. 
The section is not, like the two which follow it, a merely trans- 
itory section. It appears, judging from the language employ. 
ed, to have been inserted ‘for the purpose of making it clear 
‘that the subject was to, have the right of so suing and was to 
retain that right in the future, or at.least until the British Par- 
-liament should take it away. It may well be that the Indian 
Government can legislate validly about the formalities of pro- 
‘cedure so long as they preserve the substantial tight of the sub- 


ject to sue the Government in the Civil Courts like any other - 


defendant, and do not violate the fundamental principle that 
` the Secretary of State, even as representing the.Crown, is to be 
in no position different from that of the old. East India Com- 
pany. But the question before their Lordships isnot one of 
procedure. It is whether the Government of India can by 
legislation take away the right to proceed against-it in a Civil 
Court in a case inyolving a right over land. Their Lordships 
have come to the clear conclusion, that the language of s. 65 of 
the-Act-of 1858 renders such legislation ultra vires. - 


It was suggested in the course of the argument for, the , ap- 


pellant that a different view must have been taken.by this Board 
in the case of. Vasudev Sadashiv? Modak x. The Collector of 
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‘P.-C. - Ratnagiri(). The answer is that no such point was raised 
for decision. 


1912 ‘ 
“ey Their Lordships will humbly advise that the appeal should 
‘Sucrutary be dismissed with costs. . 
a Appeal dismissed. 
À Mow#xt Solicitor for the appellant: The Solicitor, India Office. 
- Bord Solicitors for the respondent:, Sanderson, Adkin, Lee & 


” Chancellor, Eddis. 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkars 


1912 MADHUSUDAN SHIVRAM KANVINDE 
w- Y. 
October 22, BHAU ATMARAM LAD.* 


Parties to suit--Suit and decree against two out of four cousins as managers 
of the family—Sale of joint property in execution of decree—Purchaser 
obtaining decrees for rent against tenants in possession—Acquiescence— 
Sale binding on all co-parcener's, 


- A suit to recover money was brought in 1888 against two out of four 
cousins, owning certain joint family property, as managers of the fami- 
ly. The character of managers was not denied by the parties sued and 
acquiesced in by the parties not sued, A decree was passed in the suit ; 
and in execution of the decree the property was sold in 1895, The 
purchaser went into possession in November 1895; and in 1900 he obtained 
decrees for rent against tenants in occupation of portions of the proper- 
ty. In 1904, the purchaser filed the present suit to obtain partition of 
the property as it was held in common with several other co-parceners. 
The two cousins, who were not made parties to the first suit, objected 
to their shares passing to the purchaser on the ground that they were 
not bound by the Cour't-sale of 1895 :—— 

Held, that the interest of the two cousins who had not been sued, 
also passed tothe purchaser at the sale, having regard to their conduct 
implying acquiescence in the decree against the managers. 


Narayan Gop Habbu v, Pandurang Ganu (2), followed, 
Hari Vithal v, Jairam Vithal (3), doubted, 


a a aae A 
* Second Appeal No, 443 of 1911, Subordinate Judge at Malvan, in 
from the decision of H. S, Phadnis, Civil Suit No. 221 of 1904. i 
District Judge of Ratnagiri, in (1) (1877) L, R. 47, A, 119, 
Appeal No. 224 of 1908, confirmihg (2) (1881) I, L. R. 5 Bom. 685. 

the decree passed by B. A. Gupte, (3) (4890) I. L. R. 14 Bom, 597, 
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. Suir for partition. A. Od. 
In 1888, Vasudeo Laxman (defendant No. 5) sued Mahadev 1912 
(defendant ‘No. 2) and Narayan (father of defendant No.1)as =~ 
managers of their branch of family, to recover from them Mapgosunan 
Government assessment which had been paid under compulsion B: 
of law in respect of that property. The plaint as originally “LL 
presented claimed relief against Vasudeo and Laxman alone; 
but it was subsequently amended, and the defendants were 
alleged to represent Shivram and Ramchandra cderndens 
Nos. 3 and 4).: 
The defendants were related as shown in the following gene- 


‘alogical tree :— 
Narayan 





Pyankaji Ganesh Maheaji 


Ramchandra - 
Mahadev Shivram aad (deft, 4). 
(deft. 2) (deft. 3) 
Vga 
(deft. 1) 


Vasudeo obtained a decree;-and in execution of it, the pro- 
- perty was sold at a Court-sale in 1895 to Bhau (plaintiff). On 
the 28th November, 1895, the plaintiff was placed in possession 
‘of the property. The property was held in common with 66 
. other co-parceners, and portions of the property were held by 
-tenants on lease. As early as 1900, the plaintiff obtained 
. decrees for rent against some of the tenants. 
On the}:11th November, 1904, the plaintiff filed the present 
-suit to recover possession of the property (7. e., the share of 
the four cousins) by partition from the remaining co-parceners, 
who numbered about 66. 

Defendants Nos. 3 and 4 contended inter alia that their share 
in the property was not affected by the sale in 1895, inas- 
much as they were no parties 1 to the suit of 1888. 

The Subordinate Judge held that the contending defendants 

were represented in the first suit by their cousins who were 

„sued as managers, and their interest in the property passed at 

the sale in 1895. He, therefore, decreed the plaintiffs claim 
to get the share of defendants Nos. x to 4 by partition. 

` This decree was, on appeal, confirmed by the District Judge, | 
l Defendants, 3 and 4 appealed to the High Court. 


K. N. Koyajee.—The appellants were adult co-sharers and 
were not parties tothe suit against their cousins or to the exe- 
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A.C. J. cution proceedings under the decree in that. suit: Moti Arjun 
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Mapavevpax by the lower Courts on Hari Vithal v. Jairam Vithal(4) and 


v 


Ba 


AU 


v. Jagannath Vithal Kulkarni); Miller v. Runga Nath 
Moulich(2); Chhotivam v. Narayandas(3).. Reliance is -placed 


Daulat Ram v. Mehr Chand(). It was supposed in Hari 
Vithal’s case(¢) that Daulat Rams case(5) had practically over- 
ruled Lakshman Venkateshv. Kashinath©). But Daulat Ram's 
case was a case of a joint family banking firm in which the acts 
of the managers bound the rest of the family. In such a case, or 
where the manager is proved to have the authority to act on be 
half of others, as in Pursid Narain Sing v. Honvoman Sahay (N 
(cited by their Lordships of the Privy Council), where there were 
minors on whose behalf the manager had to act, a’ suit or other 
proceedings against the manager will also bind his co-sharers. 
But otherwise adult co-sharers are not bound. 

[Scott C. J.—Daulat Ram v. Mehr Chand (8) was the case of 
a mortgage. ] f 

The present case, like that of Hari Vithal v. Jairam Vithal 9) j 
is one ofa money-decree in execution of which the property was 
sold. Daulat Rams case does not apply to such cases. If, 
therefore, Hari Vithal’s case proceeded on a misapprehension 
of Daulat Ram’s case, its authority is shaken, and Lakshman 
Venkatesh v. Kashinath 0°) remains good law and should govern 
the- present case. 


P. B. Shingne; for the respondents.—There is no difference 
‘between the case of a money-decree or a mortgage-decree, 
which can affect the liability of co-sharers not parties to the 
decree. In both cases the manager has the authority to re- 
present his co-sharers, whether they are minors or adults, or 
‘whether they consent to his action or not. I strongly rely upon 
Daulat Ram's case) and Hari Vithal’s case), which are 
binding authorities. In the present case moreover it has: been 
found that the appellants acquiesced and never took any ob. 
jection to, the decree or to any df the results thereof’ 


“Koyajee, in reply.—We were not bound ‘by the decree to 
which we were not parties. It is not proved that we had 
knowledge of the suit or decree. E : 


(1) B. A. No, 392 of 1904, (6) (1886) I. 'L. R. 11 Bom. Yoo. 
(2) (1885) TL. D. R. 12 Cal. 889, ~ (7) (1880) I. L. R. $ Cal, 845. 
(3) (1887) I. L. R. 11 Bom. 605, (8) (1887) I. L. R. 15 Cal. JosL. R14 


(4) (1890) I. L; R. 14 Bom, 597. I. A, 187. 
(5) (1887) I. L. R. £5 Cal. 7o; | (9) (1890) I L. R. 14 Bom, 597, - 
L. R, 14 L A, 187.- (10) (1886). 1, L. R.11 Bom, Joo, ==-- -` 


e 
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[ Scotr C. J.—Why should we not apply MWarayan Gop A. o. J. 
Habbu v. Pandurang Ganu (1))? 1912 


oH 

ScoTT C. J.—A suit was filed in the year 1888 against two Mapapsupay 
of four cousins entitled to certain joint family property in Y. 
Malvan to recover Government assessment which had been Bray 
paid under compulsion of law in respect of that property by an a l 
owner of another property. . 

The two defendants in that suit were sued as managers of 
the family. They were originally sued in their individual capa- 
city alone, but the plaint was subsequently amended by adding 
that they were sued as managers. A decree was obtained for 
the amount of assessment which had’been paid by the plaintiff 
on their behalf and in execution of the decree the property was 
sold in 1895. The purchaser went into possession in the 
month of November of that year, and as certain exhibits referr- 
ed to by the Subordinate Judge in this case show, he obtained 
decrees for rent against tenants in occupation of portions of the 
family property so long ago as 1900. l 

This suit was filed in 1904 by the purchaser to obtain parti- 
tion of property which was held in common with 66 or 67 other 
co-sharers and then the defendants took the opportunity of ob- 
jecting that they were not bound by the Court-sale in 1895. 

The learned Subordinate Judge, however, finds, and his find- 
ing is accepted by the appellate Court, that “In the suit of 
1888 the defendant No. 2 and Narayan were sued as managers 
of the family, but they did not deny that they were mana- 
gers. There was similar acquiescence on the part of 
defendants 3 and 4 also, that is,of the present appellants. 
Though employed in Bombay they frequently came home 
and were on very good terms with defendant 2 and 
Narayan, for it is admitted that these latter used to collect 
rents for them. Hence the defendants 3 and 4 must have had ` 
intimation of the decree passed against defendant 2 and 
Narayan, as managers, and of the execution proceedings which 
resulted in the sale of their lands. And yet, till the institution 
of this suit, they took no steps whatever to get the sale set ` 
aside or declared not binding on them. But it is urged on be: 
half of defendants 3 and 4 that they took no steps because the 
lands were in'possession of the family. But the lands were in 
possession of the tenants, and the plaintiff had obtained rent- 
decrees against many of thèm. Thus the conduct-of all the de- 

(1) (1881) I, L. R, 5 Bom, 685, 
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fendants 1 to 4 till now has been such as to show that they 
regarded defendant 2 and Narayan as managers of the family. ie 
In this state of facts we think that the principle underlying 


Mangusta the decision in Narayan Gop Habbu v. Pandurang Ganu() 


Seoit O, J. 


may be properly applied against the appellants although they 
were not parties to the suit of 1888. 

In support of the conclusion of the lower Court the respond- 
ent’s pleader has relied strongly upon the decision in Harz 
Vithal v. Jairam Vithal(), which’ appears to be a case very 
much on all fours with the present in regard to its facts, and 
if correctly decided would be sufficient, without the adverse 
finding of fact to which we have referred, to defeat the appel- 
lants’ claim. We are not, however, altogether satisfied with 
the reasons given in that judgment for the conclusion that 


-. Lakshman Venkatesh v. Kashinath(8) has been over-ruled by 


Daulat Ram v. Mehr Chand). Daulat Ram’s case was one 
which was concerned with a mortgage by the manager of a joint 
family. The case of Hari Vithal v. Jairam Vithal (2) was not 
concerned with a mortgage. In Lakshman Venkatesh v. Kashi 
nath, (8) it was held that where in execution of a money-decree 
obtained against two brothers of the plaintiff as managers in a 
suit to which the plaintiffwas not a party, the house which was 
the family property was sold, the sale was void as against the 
plaintiff’s share in the house. 

It appears to us that there’ is a distinction between cases 
of decrees against a father where the interest of the sons is sold 
in execution and the case of a decree against a managing brother 
where the interest of other brothers is sold in execution they 
not being parties to the suit. We also think that there is a 
distinction between the case of a mortgage where the whole 
family property has been mortgaged for family necessity by 
the manager and the case where there is only a money-decree 
against one individual member of a joint amily. 

We therefore think that although the decree of the lower 
appeHate Court must be affirmed in this case, it may be neces- 
sary in the future to consider the correctness of the decision 
in Hari Vithal v. Jairam Vithal. 

We affirm the decree of the lower appellate Court and 
dismiss the appeal with costs. 

Decree confirmed. 


dite cet e oe ee ee 
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PREMRAJ MOTIRAM MARWADI- 


° U. 
JAVARMAL GOMAJI MARWADI. 


— 


-VASUDEO ANANT DALAL 
TAR do e v : 
PREMRAJ MOTIRAM. MARWADL* 


Civil Procedure Code (Act V of 1908), O, ZLI, r. 33—Powers of Appeal 

Court—Deeree against the estate of the deceased represented by a@ wrong 

_heir—Sale of the ‘estate in execution—Sale and decree are nullity—Refund 
of purchase-money from decree-holder. 


A Court has no jurisdiction to sell the property of a person who is the 
heir” of a deceased person but is not made a party to the suit brought by the 
creditor of the deceased against his estate; and the decree and the sale in 
-execution of the decree are, therefore, a nullity. as against the héir, . 

The "purchaser at the auction sale held in. execution of such a decree ig 
entitled to. proceed against the decree- holder. and claim a refund of the 
money ‘which has gone into the pocket of the decree-holder. with interest 
from the date of payment until re-payment, . 


Nityanund Roy v, Juggat: Chandra: Guha (1), followed, 


Sur to recover possession of property. - 

The ;property in ‘dispute- - beloriged: originally to one Vithu 
Shivfam Marwadi. After Vithu’s death, a creditor of his, 
Vasudeo Anant (defendant 5) sued his éstate (Suit No. 197 
of 1902) as ‘Tepreserited by deféndaiits ‘Nos.’ 1-4, to recover the 
debt-due-by the deceased. ` The suit énded in a decree’ passed 
in favour of defendant’ No. 5. In eXectition of the decree, the 
property was put up to sale and purchased by Premraj (plaintiff) 
on the rth March ae for Rs. I100. The sale was confirmed 


dant: No. a -who -cláimed -to be the’ heir of Vithu.” "The 
plaintiff ‘applied ‘to’ thie Court to remove the obstruction ; but 
the application was dismissed on the 2 3rd January 1906. 

Early in 1907, the plaintiff filed the present suit against the 
defendants to recover possession of the property -or in the 








= Cross Appeals Nos, 837 and 838 Sathaye,. Joint Subordinate Judge 
of 1969 from the decision of V. M. at Tasgaon, i in Çivil Suit No. 10 of 
Ferrers, Distriot J udge of Satara, 1997. 
in Appeal No, 186 of 1908, confirm. (Qa). (2902), 7 0. W. N. 105. 
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alternative to recover Rs. 1,100 the price paid at the auction. 
The Subordinate Judge raised several issues, one of which was: 
Was the plaintiff entitled to recover his purchase-money with 
interest from defendant No.5? He recorded no finding on 
the issue, as he held that the plaintiff was entitled to recover 
possession of the property. 
On appeal, the District Judge was of opinion that the estate 


. of Vithu was not properly represented in the suit and the exe- 


cution proceedings. He held that the decree and the sale were 
void and that the question of refund of purchase-money did not 
arise, on the following grounds :— 


.‘*The lower Court has, I believe, not distinguished between the want of 
proper representation in execution proceedings and the like:want in the suit _ 
itself. It seems to me that1 Bom, 86 makes it clear that where there is no 
representation there can be no good decree ; however just in itself a suit may 
be, it cannot be sustained against the wrong party: and the rightful heir 
cannot be bound by suit and sale to which he was not privy. 

That plaintiff was not entitled to the property follows directly from this 
view of the law, and I decide accordingly. Question No. 4 does not, I think, 
properly arise for decision here and now, It was raised at the hearing by 
Mr, Agashe appearing for respondent No.1 (original plaintiff), But Mr, 
Agashe has made no appeal, nor does this question arise between him and the 
appellant, The lower Court has left the corresponding issue undecided, 
and I do not think proper to attempt a decision in this Court ona question 
which is not formally before me,” ` 


Both the plaintiff and defendant 5 appealed to the High 
Court. i 


Nadkarni, with M. V. Bhat, for the appellant.—I submit 
that assuming that the decree and the sale are void as against 
the heir, defendant 6, (in spite of the circumstance that the 
plaintiff was a bona fide purchaser for value at a Court-sale,) 
still I am entitled to proceed against the decree-holder on the 
ground that his judgment-debtor had no saleable interest in the 
property attached and sold. The doctrine of caveat emptor 
does not apply in such a case although it might appear that 
under the Code of 1859 the decree-holder was not supposed to 
covenant the title of the judgment-debtor. Since the Code of 
1882 the law has been well settled in all the High Courts that 
on failure of consideration, viz., the judgment-debtor being 
shown to have no interest in the subject-matter of the suit, the 
purchaser is entitled to a refund of the purchase-money : see 
Gurshidawa v. Gangayal); Nityanund Roy v. Juggat Chandra 


(1) (2897) I, L, R, 22 Bom, 7 83, ` 
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Guha); Hari Doyal Singh Roy v. Sheikh Samsuddin); Ram 
Kumar Shaha Poddar v. Ram Gour Shaha Chowdhury; 
Kishun Laly. Muhammad Safdar Ali Khant), following the 
Full Berich case of Munna Singh v. Gajadhar Singh), See also 
Pachayappan v. Narayana(®); and s. 315 of the old Code and 
8. 41, T. 33; of the present Code. 


T. R. Desai, for respondent ‘No. 2 and defendant No. 5.— 
The suit cannot lie againet the decree-holder. The implied 
warranty -of title in respect of sales by private contract cannot 
be extended to Court-sales, except so far as such extension 
is justified by the procedural law in India: see Shanto Chandar 
Mukerji v. Nain Sukh) and Sundara Gopalan v. Venkata- 


varada Ayyangar (8) following the decision of the Privy Council: 


in Dorab Ally Khan v. Abdool Azeez). Moreover the claims 
of refund cannot be gone into, because the plaintiff claimed 
from the commencement possession of the property. In 
the first Court as the-question of refund was not argued, 
it was disallowed in the Appeal Court. The decree-holder 
should be given an opportunity to show that all the money did 
not enter his pocket. There might have been rateable division, 


N. M: Patvardhan, for defendant No. 6. 


BATCHELOR J.~The appellant before us was the plaintiff in 
the suit, and was the purchaser-of“the property in suit at a Court 
sale held at the instance of the decree-holder, the fifth defendant. 
The original owner of the property was one Vithu Shivram, 
After his death a claim to his property was made by the defen- 
dants Nos. 1 to 4 as being beneficiaries under Vithu’s will. Now 
the defendant No. 5 was a creditor of Vithu, and in 1902 after 
Vithu’s death he brought a suit against defendants 1 to 4 as 
representing Vithu’s estate for the recovery of the moneys due 
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tohim by that estate. He obtained a decree and thereafter 


had this-property attached and put to sale. 


In March 1905 at the auction sale the appellant purchased the 


property. On the 3rd of July 1905 the sale was confirmed, 
and under the sale-certificate the appellant applied for possession. 
In his attempt to obtain possession, however, he was obstructed 
by the sixth defendant who claimed to be the heir of Vithu. 


Ree cae a ee a a a 
(a) (2902) 7 0. W. N. 105. - (6) (1887) L. L. B. 11 Mad, 269, 
(2)(1900) 5 C, W. N. 240. a (7) (1902) I. L, R. 23 All. 355, 
(3) (1909) 13 0. W. N. 1080, (8) (1893) I. L. B. 17 Mad, 228, 
(4) (2892) I, L. R. 13 All, 383. (% (1878) L. R. 5 I, A, 116, 


(5) (3863) I, D. R. 5 All, 577; F. B, 
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The appellant made an application for the removal of the sixth 
defendant’s obstruction, but that application was decided against 
the appellant, who therefore filed the present suit. 

Now the appellant claims as the dona fide purchaser at the 
Court-sale. In the alternative he claims algo that, if the Court 
finds that the defendants 1 to 4 had no interest in Vithu’s pro- 
perty, he the appellant should be recouped by the 5th defendant 
the money, about Rs, 1,100, which the appellant paid to the 5th 
defendant for the property. 

In the trial Court the appellant obtained a decree for posses- 
sion, The sixth defendant appealed, making respondents in his 
appeal the present appellant and the decree-holder, the fifth 
defendant. Inthe appeal the District Judge has come to the 
conclusion that the decree was not properly obtained against 
Vithal’s estate, inasmuch as the real heir to that estate.was the 
sixth defendant. He has, therefore, determined that the appel- 
lant took no interest by his purchase at the Court-sale, But 
the learned Judge has declined to order the fifth defendant to 
refund to the appellant the money paid:by the latter. 

‘Upon the first point as to the effect of the appellant’s purchase 
at the Court-sale we agree with the District Judge, It is quite 
clear that no Court has any authority or jurisdiction to sell A’s 
property for a debt due by B. That is what was done here, and 
the decree'is clearly a nullity. The estate of Vithu was not 
represented, inasmuch as the defendants 1 to 4 could not repre- 
sent it, and defendant No. 6, who on the findings could alone ` 
represent it, was not made a party. It is, we think, obvious 
that no title could pass by virtue of a sale following upon’such a 
decree as this. Indeed Mr. Nadkarni has not pressed this point 
but has relied solely upon hissecond ground of contention, that 
is to say his claim that the fifth defendant should- in these pro: 
ceedings be ordered to refund to his client the money which his 
client paid for the property. We think that-an order to'that 
effect should be made in the appellant’s favour. Authority for 
such “an order may, we think, be found in O. XLV, r. 3 3, 
of the present Codeandin Mityanund Roy v. Juggat Chandra 
Guha). The question whether the appellant was entitled to 
this refund was distinctly raised in the fourth issue before the trial 
Court, and if the decree-holder chose to give no evidence upon 
this point, he cannot now be heard to urge that he should be 
given a, fresh opportunity for repairing that neglect., We have 


——S—— 








(1) (1902) 7 Q, W. N, 105, 
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-before'us all the facts which ‘are necessary for the pirpósše. of “a, "o; 5. 
making an order. Wé have it that at this moment the. ‘appel- Hote 
lant’s money is in the pocket of the'fifth defendant; and that ‘the “C2 
fifth defendant has no justification or excuse for keeping it there. z Preuras 

That being so, in Sécond Appeal No. 837 of 1909 we vary ‘the Coe 
decree of the Court below by the addition of an order dirécting JAVARMAN 
that the fifth defendant do repay to the plaintiff: “appellant the Batchelor J, 
money which the plaintiff paid at the Court-sale for the property. = 
The sum must be paid with interèst at 6 per cent. frorn the. date 
of the plaintiff's payment to the date of repayment by, the decree- 
holder. The appellant must pay the costs-of the first fespon- 
dent, but in other respects the appellant will- get his costs from 
the fifth defendant. i 

For the same reasons Second Appèal No. 838 of 1909 is dis. 
missed with costs. There will be separate sets. 

Decree accordingly. 





CRIMINAL REVISION, 
Before Mr, Justice Batohelor and Mr. Justice Rao, 


Inre NANCHAND SHIVCHAND’* 


1912 


— 
November 13, 


Criminal Procedure Code (Act V of 1898), Sec, 198—Penat Code (Act ‘ELV, of 
1860), Sees, 193, 511—Court—Sanetion for pr osecution— False: ‘evidence 
given before District Judge acting under 8. 22 of the Distriot Municipali- 
ties Act (Bombay Act ILI of 1901). 


A District J udge determining the validity of elections ade s. 22 o£ 
the District Municipalities Act (Bombay- Act III of 1901) is a “Court? 

. within the meaning of ol, (6) of s, 195 of the Criminal Procedure Code, 
18987 
f Raghoobuns Salioy v. Kokil ‘Singh (a), followed. 

A prosecution for attempting- to fabricate false “evidence, (es, E a 
$11, Indian Penal Code) before the District Judge when ‘so acting 
cannot lie in absence of sanction under s, 195 of the Criminal Procedure 
Code, 1898, š ` 


AT the election for a counsellorship, at fie ‘Sirur Maniatis 
one D; W: Winsor was a successful, and the applicant Nanchand 
Shivchand was an unsuccéssful, candidat. i 

The applicant applied to the District Judge; ‘Under s. S. ‘28 of ‘the 
District Municipalities: “Act, 1901, to'set aside ‘Winsor’s election ; $ 
but he was-unsuccessful. en, 





g 





* Criminal Application for Revi- KG) Gee) LL R, 17 Cal, 87a, 
sion No, 317 of 1912, ; 
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D. W. Winsor, thereupon, launched a prosecution against the 
applicant in the Court of the Sub-Divisional Magistrate, Eastern 
District,,Poona, under ss. 193 and 511 of the Indian Penal Code, 
alleging that the applicant “ attempted to fabricate false evi- 
dence against the complainant-to the effect that the complainant 
offered to give bribes and threatened people in the matter of the 
election of the Sirur Municipality in March 191r, for the purpose 
of using the same in a judicial proceeding,” No sanction 


was applied for and none was obtained to the institution of the 


criminal proceeding. ; 

Whilst the criminal proceedings were thus pending before the 
Magistrate, the applicant applied to the High Court, con- 
tending inter alia that the proceedings before the Magistrate 
were illegal inasmuch as no sanction was obtained. 


Raikes, with J. R. Gharpure, for the applicant. 
T. R. Desai, for the opponent. 
L, A. Shah, acting Government Pleader, for the Crown. 


RKatkes.—Outr first point is that this proceeding is badin law 
inasmuch as it. has been started without any sanction re- 
quired by s. 195 (2) of the Criminal Procedure Code. In this 
case the offence against us is alleged to have been committed 
before the District Judge who was approached by our clients 
under s. 22 of the District Municipal Act (Bombay) for setting 
aside the election of the Sirur Municipality. Unless the sanction 
of the District Judge is obtained this trial ought not to proceed 
and the whole proceeding ought to be quashed as bad in law: 
see Raghoobuns Sahoy v. Kokil Singh(). 


Shah—The District Judge is not a civil Court: see Balaji 
Sakharam Gurav v. Merwanji Nowroji Antia). That being 
the case s. 195 (2) has no application. He is a persona 
designata. 


Raikes, in reply.— Balaji Sakharam's* case and other cases 
only lay down that the District" Judge is not a Court in the 
sense that an application for revision will be entertained 
against his decision in the High Court. But that he is-a Court 


there would appear to be no doubt: see Raghoobuns Sahoy v. . 


Kokil Singh). Besides see the definition of “ evidence” in the 
Evidence Act. If he-is not a Court as js contended, no 
offence under s. 193, Indian Penal Code, can be said to haye 
been committed before him. : 


aaa AT 
(2) (1890) I, L, R, 17 Cal, 872, : (2) (1895) P, J, $44, 
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BATCHELOR J.—In this case there is pending against the 
present petitioner a prosecution which imputes to the petitioner 
the offence of attempting to fabricate false evidence against 
the complainant to the effect that the complainant offered to 
give bribes and threatened people in the matter of the election 
of the Sirur’ Municipality for the purpose of using such false 
evidence in a judicial. ‘proceeding, that is` to say, in the pro- 
ceeding which took place béfore the District Judge, acting 
under s. 22 of the Bombay District Municipal Act of rgor. 
The prosecution is pending in the Sub-Divisional Magistrate’s 
Court. The question which arises on this petition is whether 
such a prosecution is competent without- previous sanction 
having been obtained under s. 195 of the Criminal Procedure 
Code. Admittedly the offence alleged against the petitioner 
falls under s. 193 of the Indian Penal Code, and that is one 
of the sections which are mentioned in cl. (4) of s. 195 
ofthe Criminal Procedure-Code as requiring the previous 
sanction of the Court where the alleged offence is committed 
in or in relation to any proceeding in any Court. Thereis no 
doubt in this case that the offence as alleged was committed in 
or in relation to the proceeding before the District Judge acting 
under s. 22 of the Municipal Act; and- the only question which 
now falls to be determined is whether the District Judge when 
so acting is or is not a Court witltin the meaning of cl. (b) of 
s. 195 of the Criminal Procedure Code. If he is to be regarded 
as a Court then admittedly this prosecution is bad,- being 
‘without the sanction required by law. The word “ Court” is 
not defined in the Criminal Procedure Code itself ; but in sub- 
section 2 of s. 195, it is provided that in-cls. (4) and (c) of sub- 
section (1), the term “ Court” means a Civil, Revenue or 
Criminal Court, but does not include a Registrar or Sub-Regis 
trar under the Indian Registration Act of 1877.” The learned 
Government Pleader for the opponents has called our attention 
to the case of Balaji Sakharam Gurad v, Merwanji Nowroji 
Antia@) where it was held that a District Judge acting under a 
section, corresponding with that now before us, is not a “ Court? 
within the meaning of s. 622 of the old Code of Civil Procedure, 
This, however, as it seems to us, does not carry the matter very 
far, for the only point which then engaged the attention of the 
Bench was whether the District Judge when acting under the 
Municipal Statute was a Civil Court-amenable to the revisionary 
jurisdiction of ‘this Court. The fact that that question had to 


(1) (1895) P, J, 544, 
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answered in the negative seemsito us to throw, but little light 
1912 UPOD, the “diferent question “whether the District Judge-in such 
adi cifcumstances i is or is nota Court- for the purposes of s. 195-of - 
Inf Fe the* Crimitial” Procedure Code., Upon this -point we think that 
Nani iD. guidance’ i is ' afforded. to us by the decision in. Raghoobuns 
ett Saihoy V: ` Kokil Singh where the learned J udges say that the- 
E atchelor Je word Court” in thé Criminal Procedure Code certainly has a 
wider meaning than the words “ „Court of Justice,” as defined: -> 
in“‘thé Penal Code., + Having regard”, they say, “ to the ` 
obvious’ ` pittpose ‘for “which. S. 195 was enacted, we think: 
that’ the widest. possible, meaning. should Be. given to the ore 
Court” as occurring in that section”... We agree with this inter-- 
pretation of tlie: section, for. it appears. to us that the, reason. of 
the“ “thing i is in ‘favour, of--that;view.’. In other words we'think: - 
that* “the’s sdthe easons' ‘which necessitate the precautions imposed `- 
ona ‘prdsécution i in ‘respect o of, offences committed in regard to an - 
ordinary” Civil , Or "Criminal, Court. equally. require that ‘those - 
précdutions þé observed where the alleged offences have occurr: ~ 
ed “in connection ‘with proceedings held by the District Judge. 
acting urider’ the Municipal , Act.._ It may be observed also that ` 
the word e Court” as defined in, s. 3 of the Evidence Act is 
wide’ “ehiough to include, a,District.Judge-acting as described. ` : 
In that ‘eapacity, the District, J udge. i is by the Statute empowered | 
to receive evidence on oath, te hold inquiry-into the matters in 
controversy, t to` summon "and enforce the attendance of witnesses, — 
and finally , to decide ‘the Matters in dispute, making such award . 
of costs as ‘to him “May. seem. right. It is. true that-in sub. 
section 2 ofS S, 22 the District Judge is described as empowered 
to agt a as if he were a,Ciyil Court, and it may be. suggested that’ 
these “Words chegative the theory that. he‘is in law a Civil Court. 
That,’ “however, does not negative: the view- that he: may be a ` 
Court; and that he should be a Court, whether Givil-or other, 
is all “that, is required under s, 195 of the Criminal Procedure. 
Code... ‘Following the Calcutta decision which we have cited” 
we think that he should.be so regarded. - 
Upon, t these, grounds we are of opinion that this ‘prosecution .. 
is unsustainable, inasmuch as-it has not received that sanction. ` 
which. the law imperatively requ.res, The rule,’ therefore, ` f 
must. ‘be made absolute and the proceedings hitherto held’ before 
the sub- “divisional. Magistrate-must. be set aside. 


. Rule made elie. G 
(1) (1890) I, L, R. 17 Oal, 872... 





VOL. XV.] |THE BOMBAY LAW REPORTER. 


Before Mr, Justice Batchelor and Mr, Justice’ Rao. 


In re GOPALA BHAU CHANGULA.* 


Criminal Procedure Code (Act V of 1898), Sec, 250—False charge—Vexatious 
charge—Compensation to accused persons—Order sanctioning prosecution 
. , of complanant for false charge—Penal Code (Act XLV of 1860), See, 211. 


Section 250 of the Criminal Procedure Code, 1898, applies to a false 
charge, as also to a merely frivolous charge brought with the sole intent 
of annoying, 

Emperor v, Bai Asha (1) and Beni Madhub Kurmi v, Kumud Kumai 
Biswas (2), followed, 

The provisions of the section may be used to supply one form of 
punishment for a serious false charge deliberately and maliciously made, 
The passing of the order of compensation does not prevent the Magis- 
trate from granting a sanction to prosecute the complainant under 
8. 211 of the Indian Penal Code, 

P Adikkan v. Alagan (3), followed. 2 
- Bachu Lal v. Jagdam Sahai (4), not followed, i 


” GOPALA filed a comiplaint of theft against Tatya Bahiru aa 
fourteen other persons in the Court of the First Class Magis“. 
trate of Karad. ; 

`The trying Magistrate heard the evidence dina for the 
prosecytion and the defence and came to the conclusion that’ 
the complaint was false and, vexatious. -He, therefore, 
acquitted the accused, and further passed the following order :— 


“ The Court orders that complainant should pay Rs, 10 as TOE E 
to each of the 15 accused for the vexatious complaint preferred (s. 250, 
Criminal Procedure Code), The Court also notices that complainant is. 
liable for prosecution under s, 211 of the Indian Penal Code for the falso 
charge he preferred, Similarly, the prosecution witnesses Nos, 4 to 8 
appear liable for prosecution under s, 193 of the Indian Penal Code for” 
giving false evidence,” -7 


‘The complainant applied to the High Court. i 
-S-R. Bakhle, for the applicant <.. o. Goa ny 


E S 7 ` 


S. S. Patkar, forthe opponents, -: 2 7° gariai 


Z. A. . Shah, Government Pleader, for the Gases ; 


( è i on 
Bukhle-—~The Magistrate has awarded compensation andl” 


also-issued a notice to the petitioner why he ‘should not'pé: i 
prosecuted under s. arr ofthe Indian Penal Code: The pió: ` 





sion No,.284 of 1912, from an Order (2) (1902) I.-b, B,-30°Cal; 1235" a 
passedy -by. D.G. F etvarduan Firg (3) (1897) I; DR: ar Mad. 237; =J s5? 
Class Magistrate at Karad. - © > (4) (1898) I. R, z6 Calnisi: o? 


“RT 


*'Oriminal Application for Revi- (1) (1903) 5 Bom, L.R: 128 ~- 


1912 


pne 
November 16, 
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course is highly objectionable: Bachu Lal.v. Jagdam Sahai), 
Section 250 .of the Criminal. Procedure? Code cannot have any 


` application to the. present case, because’ there is no finding of 


the lower Court either that the charge was vexatious or mali- 
cious. No doubt, after weighing. the evidence on either side, 
the Magistrate disbelieves the evidence adduced by the prose- 
cution and holds that the charge is*not proved. “But because a 

charge cannot be proved, you cannot say that it was malicious- 
ly made. l 


Shah.—Whenever the oe is held to be false, it is neces- 
sarily vexatious. It need not be shown that it was maliciously 
made under the section. The Magistrate finds that the charge 
was false and that finding necessarily involves the idea of 
vexation: Emperor v. Bai Asha(?); Beni Madhub Kurmi 
v: Kumud Kumar Biswas). The Allahabad High Court also 
holds the same-view:- Emperor v. Bindesri Prasad (4). 

- As to the Magistrate’s right to exercise the power under s. 250 
of the Criminal Procedure Code, as well as setting the criminal 
law in motion under s. 211 of the Indian Penal Code, there is 
nothing to prevent him from adopting, both the courses in any 
ease. Such a course has been held to be legal and justifiable 
in a-case, viz., Adikkan v. Alagan(5). See also Beni Madhub 
Kurmi v. Rand: Kumar Biswas, 


. Pathar.—My clients have suffered unnecessarily in meeting 
the charge made against them. The-compensation awarded to 
them is some consolation to them. Prosecution under s. 21r 
of-the Indian Penal Code would not serve to compensate my . 
clients in any way. They are perfectly indifferent as to whether 
régular prosecution is instituted or not. It is for the Courts 
to prevent the process of the Courts being abused. But such. 
proceedings would not compensate my ‘clients for the vexatious 
trouble they have undergone. :The order o the ee 
should not, therefore, be interfered with.. 


Bakhle, in reġly.—The only question -is’as to whether the 
Magistrate „was right in-exercising both the: remedies against 
the petitioner.” Adikkan’s.case only ‘says: that such exercise is x 
legal; but it is nọ guida i in a cise whare the ‘desirability of ex... 
pressing both.is ia-question. - As-to-the-persons against whom 

(1) (1898) I, L. B, 26 Cal, 183, ° Ta (1904) Í. L.E R. 26. All, Sin o 


(2) (1903) $ Bom, L. B, 128o. S 6) (1897) I. L, R. 23, Mad. 237s... - 
(a) (1902) I. L R. ap Gal; 123; pee (6) (902) L Ly By 80 Gal, 1233 nul 
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the charge was brought, no doubt the charge is héld to be-tot À. CiT; 


proved. But. they have a‘ rémedy to -get compensation by 
filing a suit for compensation. `The “Magistrate’s awg-d of 
compensation is only a partial remedy which does not take 
away the complete remedy in Civil Courts. Where a party has 
a distinct and a separate remedy, he should be left to it and 
this Court can interfere, if the Court agrees with the view the 
Calcutta Court took in Bachu Lal v. Jagdam Sahai(2), 


BATCHELOR J.—In this case the petitioner complains of-an 
ordar made by the learned Magistrate under s. 250 of: the 
` Criminal Procedure Code, whereby the petitioner is ditected ta 
pay compensation to certain persons whdém‘he groundlessly 
accused of the offence of theft. The ‘learned ‘Magistiate, as 
his judgment clearly shows, came to the conclusion that the 
charge was deliberately false ; but if it was. false it. was also 
vexatious, and therefore he was entitled to apply the provisions 
of s. 250. Having regard to the current rulings of all the. High 
Courts it is now settled that ‘the provisions of s. 250 may 
be used to supply one form of punishment for a serious: false 
charge deliberately and maliciously made. «The. decisions of 
the Courts. show. that - 250. is as’ applicable. to stich. falsé 
charges as. it is.to.a merely frivolous charge’ brought 
with the sole intent of annoying. Upon this point it-will be 
enough to refer to Emperor v. Bai Asha(*) and Beni Madhub 
Kurmi ve Kumud Kumar Biswas). But then. it was said 
that in this’ case the Magistrate’s order is objectionable and 
ought to be-discharged, because, not content with making ‘this 
order for compensation, he has also given expression to his 
opinion that the complainant and, his witnesses :should’ be 
prosecuted under: ss, 211 and 193 of the: Indian Penal Code, 
and, as we are informed, proceedings. to.:abtain: sanction. for 
such prosecution are actually pending. 

In support of this argument -reliance is placed upon the deci 
sion in Bachu Lal v. Jagdam Sahai) where the léarned 
Judges thought that it was an improper exercise of the 
Magistrate’s discretion to award compensation under s. 2 50 of 
the Criminal Procedure Code and also to direct or sanction the 
prosecution under s. 211 of the Indian Penal Code. There is no 
Bombay decision bearing-directly upon this point, and upon 
the best consideration which we can give to the provisions of the 

(1) (2898) I. L. R, 26 Cal, 181, (3} (1902) I, L. R; 30 Cal, 123, 239, 

.(2) (1903) 5 Bom, L, R, 128, , Hollen i ge a ' 
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Code, we think that we ought not to interfere with the Magis- 
trate’s order. Itis indisputable that the Magistrate had power 
to make that order and with great respect to the learned Judges 
who decided Bachu Lal v. Jagdam Sahai() we are not prepared 
io say that the Magistrate’s exercise of his discretion was per- 
verse or unwise. In Adikkan v. Alagan(?) the Madras High 
Court on considering a similar position of affairs point out that 
the sanction to prosecute for making a false charge is granted 
on grounds of public policy for an dffence against public justice, 
whereas the order for compensation is granted partly in order 
to deter complainants from making vexatious or frivolous com- 
plaints, and partly in order to compensate the accused persons 
for the trouble and expense to which they have been put by 
reason of the false complaint. Their Lordships add “ We can, 
see no ground in law or reason why compensation should not: 
be granted in a case in which the Magistrate also directs a 
prosecution for making a false charge”. We agree with this 
interpretation of the-sections of the Criminal Procedure Code, 
and we think that it is justified by the manifestly diverse pur- 
poses which the two remedies provided-by the Code are intended 
to serve. We donot think-that asa result of such orders any 
prejudice should necessarily be created against a complainant 
when proceedings in regard to sanctioning his prosecution come 
ap for decision. No complaint on this score could have been 
made if the Magistrate had mefely expressed his opinion that 
the acccusation was false, as he was perfectly entitled to do ; ` 
and the accused seems to us to be in no worse position so far as 
regards the further proceedings, merely because the Magistrate 
ave effect to his opinion by making an order for compensation. 
On these grounds we think that there is no reason for our in- 
terference in revision with the Magistrate’s order, and we must, 


‘therefore, discharge this rule. - 


Rule discharged. 


(1) (2898) I, L, R, 26 Cal, 182, (2) (2897) L Lo Rg 21 Mad, 237; 
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. Before Mr, Justice Batchelor and Mr, Justice Rao, 


e . EMPEROR TN 
BHAVDU DHONDU.* we November a2, 


l Criminal Procedure Code (Act V of -1898), Sec. 476—Civil Cour m Mamata “i 
dars’ Courts Act (Bombay Act II of 1906), 


Tho Mamlatdar’s Court, constituted under Bombay Act II of 
1906, is a Civil Court within the meaning of s, 476 of the Criminal 
Procedure Code, 1898. 


. BHAvbDU was a defendant in a possessory suit brought 
under the provisions of Bombay Act II of 1906, in the Court of 
‘the Mamlatdar of Pachora. 

In the course of the suit the accused produced four bonds 
and a receipt in support of his claim. The Mamlatdar found 
that they were forged. 

After the completion of the suit, the -Mamlatdar directed 
under s. 476 of the Criminal Procedure Code, 1898, the accused 
to be prosecuted for the offences of forgery and using forged 
documents ; and sent the case to the nearest First Class Magis- 
trate for trial. The Mamlatdar also directed his clerk to file 
acomplaint against the accused in the Magistrate’s Court 
charging him with an offence punishable under s. 471 of the 
Indian Penal Code. 

The First Class Magistrate committed the accused to the 
Court of Session on charges under s. 465 read with ss. 109 and 
471 of the Indian Penal Code. ` 
: The Sessions Judge, to whose Court the case was committed, 
passed an interlocutory order holding that the Mamlatdar’s 
Court not being a Civil Court could not take action under : 
s. 476 of the Criminal Procedure Code and that the proceedings 
before the Magistrate having been based upon such action 
were wltra vires and void. His reasons were as follows :— 


“It was heldin9 Bombay L, R. 897 by Mr. Justice Chandavarkar, in 
opposition to the contentions of Mr. Rao, that a former ‘ruling of the 
Bombay High Court (5 Bom, L. R, 206) should be followed. This ruling 
. Was passed in 1903 and no reasons are given for it, but it apparently goes 
back to the reasoning which prevailed before thé Full Bench case which 
led to the Act III of 1876 being materially changed (I. L, R. 24 Bom, 251) 
The authority of I, L, R. 5 Bom, 137 seems long to have been unquestioned 


—— eee 
- *Oriminal Application for Revision by F. J. Varley, Sessions Judge 
No, 306 of 1912, iom an Order passed e of Khandesh, 
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absent, and Kemball J. confesses that he has no means of knowing to what 
class of Courta “ Revenue Court” belongs, consequently the contentions 
of Appeal seem to have been left out.of account, and in spite of the strong 
point noted that a distinction is made between a Mgmlatdar’s Court and a 
Civil Court, it was ruled that the Mamlatdar’s Court was for the purposes 
af the Code a ‘ Civil Court.’ The Full Bench case relegated the Mamlatdar’s 
Court (as constituted under Bombay Act III of-1876) to the position of a 
miscellaneous Court for granting summary relief but without its decision 
or “decrees ” operating as res judicata, a position occupied by them since 
I. L,-R. 6 Bom. 477, There was thus a clear intention of finally abandon- 
ing the position that the Mamlatdar’s Court is a ‘Civil Court.’ This seems 
clear enough from the reasoning of Jenkins O. J. Ranade J. remarks: “ It 
is not a Civil Court to which the Civil Procedure Code can be held general- 
ly.appilcable,” It is in fact a special Court, not of record, with a summary. 
procedure of its own and provided for in the Act itself, : 

That the Bombay Legislature had'an intention of accepting the position 
assigned to the Mamlatdar’s Court appears to be clear from the proviso 
which was added to s. 5 (which was not brought to notice at allin 9 Bom, L, 
BR. 327), In this the words ‘a Civil Court’ occur, Absente sententia exposi- 
to'e nm eret, The samo differentiation: is made ins, 26 (b) of the new Act 
(Bom, Act II of 1906) a clause which was expressly enacted in view of the 
Full Beach ruling, I cannot conceive of a Court whichis a ‘Civil Court’ 
for some purposes, and not for others, and in General Acts words must be 
strictly construed: it is evident that the Legislature intended to confine 
s. 476, Criminal Procedure Code, to Courts of Record, As a still further 
proof that the Mamlatdar’s Court is not a ‘Civil Court’ I would refer 
to 8 Bom, L. R. 638 in which it Was held by Jenkins C, J, that the 
Mamlatdar could not commit for contempt, Now the classification of the 
Courts in s, 480 is-precisely the same as in s, 476, Criminal Procedure Code ; 
evidently showing that this procedure is only applicable to Courts of Re 
cord. Hence, after careful consideration of the authorities, and the cir- 
cumstances which led up to the passing of Bombay Act II of 1906, I'see 
no reason for holding that the Mamlatdar’s Court is a ‘ Civil Court’ for the ` 
purposes of the Criminal Procedure Code, wh'ch being a General Act cons 
templates only ‘ Courts of Record.’ 


There remains the question whether the Mamlatdar’s Court can be consis 
dered to be a ‘Revenue Court,’- In a popular sense no doubt it is, and this 
is the conclusion arrived at by Mr. H; S. Phadnis in-his commentary-on 
Bom, Act III of 1876, It is in every way more like a ‘ Revenue Court’ 
than a ‘Civil Court.’ Incl. 2 of Bombay A t XVI of 1838 there is mention 
of only Revenue Courts, The summary jurisdiction exercised by these 
Courts passed to the Mamlatdar’s Court by Bom. Act V of 1864, which in 
turn was repealed by s,2 of the Bom, Act III of 1376, That it’ would ap- 
pear that on the abolition of “Revenue Courts” asguch their summary 
jurisdiction passed to Mamlatdar’s Courts, while their ordinary jurisdiction 
survived in such Courts as possibly that of the Collector exercising authori 
ty under Special Acts, such as the Land Acquisition Act, where hë ‘presides 
ever a ‘Court of Record,’ The terms “ Revenue Courts” in the Criminal 
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other provinces which have authority to determine certain rent and revenue 
questions reserved to them to the exclusion of the Civil Courts [of ‘North- 
Wost Provinces Rent Act (XII of 1881) &c,] which Courts ‘are properly 
speaking Courts of Record. It seems to bea question whether “ Revenue 
Courts” as such survive at all in this Presidency. I cannot believe that it 
was the intention of the Supreme Legislature to allow such a Court as that 
constituted under Bom, ‘Act TI of 1906 to take action under s. 476, Criminal 
rocedure Code.” . 


The Government of Bombay applied to the High Court. 


L: A. Shah, acting Government Pleader, for the Crown, 
MY. Bhat, for the accused. ~, 


. Shah The ‘igamnad Sdo Judge has ininecessaiiy raised 
a difficulty in this case. “There is a current of decisions of this 
Court beginning with Zn ve Savanta (1) and ending with Purshot 
tam v. Mahadu(?), holding that.a Mamlatdar’s Court’ is a 
Civil Court.. The opinion of the Sessions Judge is opposed to 
two decisions. . 

It has been held that the High Court has got power to inter- 
fere -with the orders passed by the Mamlatdar and Collector 
under the Mamlatdars’ Courts Act, and this is so because the 
Mamlatdar’s Court is a civil Court. The learned. Sessions Judge 
was, therefore, wrong in holding that-the Mamlatdar had uo 
power to .take-action under s.°476 of the Criminal Procedure 
Code, and he should, therefore, be directed to progeods with tne 
trial. - - - -> 


Bhat.—The language of s. 195 is different from that of s. 476 
of the Criminal Procedure Code. The word “Court” is used 
in the former while the word “Civil Court”? is used in s. 476. 
The word “Civil Court” is not defined in the Civil Procedure 
Code or the General Clauses Act. I submit, therefore, that 
we should take the Bombay Civil Courts Act XIV of 1869 as 

our guide in determining the meaning of the word “Civil 
Courts.” It defines the constitution and powers of different 
classes of civil Courts in the Presidency. Courts governed by 
tha Civil Procedure Code should alone be treated as civil 
Courts. ; 

Tais Court has held that Civil Procedure Coda does not 
teguate ths prossluce of the Mamlatdar’s Courts: Kasam 
Saheb valad Sha Ahmed Saheb v. Maruti bin Rambhaji'), 


(3) (2380) LL, B.5-Bom..137,-- . > ` (8) gan L- L, R. aa Bom: bee 
(9) (1922)'14 Bom, L.R,.94%, :.-- > Tee 2 a. l 
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lay down that a Mamlatdar’s Court is a civil Court for a limit- 
ed purpose, viz., subordination to and superintendence by the 
High Court. ; 

The language of the new Mamlatdars’ Courts Act, ss. 5, 22 
and 23, clearly shows by contrast that the Mamlatdar’s Court 


is not a civil Court. 


BATCHELOR J.—This is an application by the Government 
of Bombay for revision of an interlocutory order passed by 
Mr. Varley, the Sessions Judge of Khandesh, postponing the 
trial of a certain Sessions case on the ground that in the 
Judge’s opinion the commitment for trial to his Court was 
illegal. That opinion was based upon the view that the 
Mamlatdar’s Court constituted under Bombay Act II of r906 
is not a civil Court within the meaning ofs. 476, Criminal 
Procedure:Code. We are of opinion that there is a uniform 
current of decisions by this Court adverse to the view which 
the Judge below took: see, for instance, Zn re Savanta(s); 
Bhagwandas v. Jedu); Narayan v. Tukaram(s); and Pur-. 
shottam v. Mahadu(4). We are further of opinion that there 
is nothing in the provisions of the present Act of 1906 to 
suggest that the decisions of this Court, such as Zn re Savanta, 


. require any amendment or reconsideration. We must, there- 


fore, set aside the order made by the Sessions Judge and direct . 
him to proceed with the trial in accordance with law. 
Order set aside. 


aS a ah a 
(2),(1880) I, L, R, 5 Bom, 187, (3) (1907) 9. Bom, L. R. 896,. ..... 
(2)(1902) 4 Bom, L. R, 970, (4) 0912) 14 Bom. L, R. 947.. <% 
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In re DNYANOBA PANDURANG BAMNE.* 


Criminal Procedure Coge (Act V of: 1898), Sec. 1883—Magistrate—Inquiry— 


Jurisdiction, 


Under s, 133 et seg. of the Criminal Procedure Code, 1898, the 
inquiring Magistrate has to consider whether there is or there is not 
a bona fide private claim to'‘fitle, If he finds that there is‘such a bona 
fide claim, he is debarred from proceeding further, But if heis of 
opinion that there is ho bona fide claim of private title, he is to proceed 
as indicated in the sections of the Code, 

It is not competent to the Magistrate in such an inquiry to select cer- 
tain evidence, to discard other evidence on the ground that even if 
taken by him he would not believe it, and then to proceed to determine 
the very question of title involved. -’ 


IN 1909 or 1910, the applicant Bamne rebuilt his house at 
Mayavi inthe Khatav Taluka, district Satara, and on the 
eastern side of the house erected'a shed by affixing a tin-sheet. 
Bamne’s neighbour one Mahibub Bhagwan made applications 
that Bamne had encroached upon a public road. 

On the 9th February 1911, the Second Class Magistrate and 
the Mamlatdar of Khatav made a report to the Sub-divisional 
Magistrate stating that in his opinion Bamne had encroached 
upon the public road and asking the permission of the Sub-divi- 
sional Magistrate for preparing notices under s. 133, Criminal 
Procedure Code, and for sending them for signature. Accord- 
ingly, a notice was prepared and served upon Bamne to remove 
the obstruction or to appear on 22nd July Irr before the 
Second Class Magistrate to show cause why the notice should 
not.be made absolute. Immediately after the service of the 
notice Bamne appeared before the Sub-divisional Magistrate 
and made an application that he had to show cause in the mat- 
ter of the notice and requested that as the Second Class Magis- 
trate had formed his opinion against him the case should be 
dealt with by the Sub-divisional Magistrate instead of being 
sent to the Second Class Magistrate. 

- The Sub-divisional Magistrate sent for the papers and kept 
Bamne’s application pending for a considerable time and ulti- 
mately asked the police'to again serve his first notice on 
Bamne meaning thereby that Bamne should show cause before 
the said Second Class Magistrate as previously directed. 





_ * Criminal Application fôr Revision No, 274 of 1912, 
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_ In the meanwhile Bamne was ill at Poona and the notice 
could not be served on himin time. On his return to his village, 
however, it was served on him, but not in proper time. After 
the service of notice he appeared and wane to show 
cause. 

About the end of November the Second Class Magistrate 
went to Mayavi, prepared a map of Bamne’s house and the 
shed, took some documents from Bamne and some from Mahibub 


. Bhagwan, took down the statement of Bamne, and made a 


report to the Sub-divisional Magistrate, the material portion of 
which is given below :— 


“On the site shown in the accompanying map, Bamne has erected a shed, 
and the present dispute is relating to the site below the shed, That this 
site is a thoroughfare is the contention principally of Mahibub wd, Bala 
Bhagwan, who, for the purpose of showing that it is so, has produced three 


~- documents relating to his house, Iam strongly of opinion that these docu- 


ments should not be relied upon, 

On the question whether the site below the shed is public or of private 
ownership ample evidence is likely to come on both the sides. It has come 
to my knowledge that whenever a dispute arises in the village, as this vil- 
lage is extremely factious, ample evidence comes forward on both the sides, 
But it is not possible to find the true side at the same time, In this state 
my opinion is that the oral evidence of the people of this village is utterly 
unreliable. In my opinion the present matter may be disposed of from the 


_ documents produced by Bamne. 


_ Bance Within the meaning of s, 133, Criminal Procedure Code, Bamne’. 


Even assuming Bamnoe’s statement+o be true that he had erected the shed 


on his own ota (raised land), it is not necessary to decide the question of title . 


in an inquiry conducted under s, 133 of the Criminal Procedure Code, The 
only question to be decided is whether there is public obstruction (nuisance), 

Bamne says that the site was not used as a road (or passage), but he ad- 
mits that on the land people have been throwing rubbish for about twenty- 
five years. Itis clear therefore that as the Vahivat (user) has extended-to 
more than twelve years it is not within Bamne’s power to affect that right, 
Even if it be assumed that the site belongs to Bamne, Bamne should say 
that 16 is his, but it must be subject to the public Vahivat, Bamne cannot 
stop that Vahivat. By erecting the shed he has obstructed that Vahivat. 
This is clear from his own statement, This means that this is a public nui- 


has given a list of eleven witnesses, But the above inferences are drawn.on 
the assumption that Bamne’s statement is true. The witnesses are not Ox, 
amined on the ground that their evidence is not necessary if Bamne’s state- 
ment is accepted as true, If your honour does not think that the inferences 


drawn from Bamne’s statement are not good I will record the evidence - of - 


witnesses,” 


_ On the receipt of the report the Sub-divisional Magistrate 
passed the following order ;— : 


REFET] 
aa 


. = 
VOL. XV. | - THE BOMBAY LAW REPORTER. 


“Tho applicant failed to appear on the date appointed for him to show 
cause against the conditional order, 

The Mamlatdar has reported very fully on the matter and from his 
report and from my personal visitto the place in question the erection 
appears on public ground.” I, therefore, make the order absolute,” 


Bamne applied to the District Magistrate against the above 
order; but was unsuccessful. He next applied to the High 
Court. 


G. K. Dandekar, for the petitioner.—The statement by the 
Sub-divisional Magistrate that the applicant (Bamne) failed to 
appear on the date appointed for him to show cause is not ac- 
curate. Immediately after the service of the notice he appear- 
ed before the Sub-divisional Magistrate and made an applica- 
tion on the 3rd May. That application was kept undisposed 
of fora long time, and the intimation that Bamne should ap- 
pear before the Second Class Magistrate on the 22nd J uly was 
at an improper time. But the question does not remain because 
some inquiry was made and a report was submitted by the 
Second Class Magistrate in November rgz1. 

The procedure adopted by the Second Class Magistrate was 
irregular. When Bamne contested the validity of the order in 
law he showed cause, and the case ought to have proceeded as 
a summons Case: see ss. 137 and 244 of the Criminal Procedure 
Code; In re Ramsing Narobal), Srinath Roy v. Ainaddi 
Halder (2); and In re Vinayak Narayan Dandehar(3). On this 
ground of irregularity the proceeding of the Second Class Magis- 

‘trate and the order absolute of the Sub-divisional Magistrate 
cannot stand and must be set aside. : 

- The-proceeding under s. 133 was not the proper procedure to 
follow. ‘In fact Criminal Courts have no jurisdiction to pro- 
ceed under s. 133, where there is a dispute as to the proprietor- 
ship of the land on which the shed is erected: see Basaruddin 
Bhuiah v. Bahar Ali(4), Askar Mea v. Sabdar Meas); In re 
Seysang'6); Queen-Empress v. Bissessur Sahul; In re Ram- 
sing Naroba(’); and In re Muse Bagas Abheram(®). Bamne’s 
statement before the police, the police report, the Panchnama 
made by the-police, Bamne’s application of 3rd July 1911, his 

(1) (1900) 2 Bom, L. R. 818. (5) (1885) I. L. R, 12 Cal. 137, 
(2) (1897) I. L. R. 24 Cal. 395. (6) (1888) Unrep, Gr, O, 378. 
(3) (1908) Crim, Review No, 322 of - (7) (1890) I. L. R. 17 Cal. 562, 

1907, decided on Sth March 1908, (8) (2900) 2 Bom, Is. R, 818 


(unreported), i (9) (1908) 10 Bom, L, R, 583, 
(4) (1884) I, L, R, 11 Cal, 8, 10, s 
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statement of the 24th November rg1t, his readiness to prove it 
by witnesses and even the Second Class Magistrate’s report,— 
all go to show the dona fides of Bamne’s assertion of title, 
at least sufficient to oust the jurisdiction ofthe criminal Courts, 
Not only does the Magistrate assume that the property belongs 
to Bamne, but he says that the public have acquired a prescrip- 
tive right to throw rubbish on that ground and that the removal 
of the rubbish and the erection of the shed is a public nuisance. 


L. A. Shah, acting‘Government Pleader, for the Crown.—The, + 
petitioner did not appear before the Sub-divisional Magistrate 
after the Second Class Magistrate’s report. Besides the petitioner 
did not appear before, the Second Class Magistrate on the 22nd- 
July to show cause and therefore he incurred the liability of 
having the conditional order made absolute. The subsequent 
proceeding was merely a matter of indulgence, and even if 
there be any irregularity therein it should not affect the’ con- 
sequences which followed from the petitioner’s failure to appear 
on the 22nd July 191r. There-was no complaint that the peti- 
tioner’s witnesses were not examined and the procedure adopted 
by the Second Class Magistrate cannot be said to be irregular. 

The question as to the dona fide claim to title is raised for 
the first time here. 


BATCHELOR J.—We think, that owing to the material ir- 
regularities which have occurred in the conduct of these 
proceedings we must make the rule absolute and discharge 
the order made by the Sub-divisional Magistrate on the 22nd 
December 1911. That order, as we read it, is based upon the 
report made by the Mamlatdar and Second Class Magistrate 
apparently in November r911. Now this report of the Second 
Class Magistrate shows, we think, that he misapprehended 
his legal authority under s. 133 and following of the Criminal 
Procedure Code. Under those sections what the inquiring 
Magistrate has to consider is whether there is or is not a bona 
fide private claim. to title. If he finds that there is such a 
bona fide claim then under the rulings of the Courts he isde- 
barred from proceeding further: see In re Maharana Shri 


_ Jaswatsangzi); Inre Narayan Jivan Mestri (2); and Emperor v. 


Dost Muhammad (3). If the Magistrate is of opinion that there 
is no bona fide claim of private title, then he is to proceed as 
indicated in the sections of the Code. But what the Magistrate 


Boao eee he ee ee eae 
(1) (1897) I. L R. 22 Bom, 488, ° (3) (1905) I. L.R. 28 All. 98, 
(2) (1902) 4 Bom, L, R. 687, 
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here purports to have done, as we read his report, is this: 
selecting for his decision certain evidence, and discarding other 
evidence, because he says that even if taken. by him he would 
not believe it, he proceeds to determine the very question of 
title involved. That was clearly outside his jurisdiction. It 
was sought to save the order on the ground that the applicant, 
though he had notice to appear on- the 22nd July, did not 
appear on that date; and therefore it is urged the Magistrate 
would have been entitled to proceed under s. 136 and to make 
the order absolute forthwith: That, however, is not what the 
Magistrate did. On the contrary he very tightly allowed the 
applicant a further opportunity to appear before the Second 
Class Magistrate, and the applicant did so appear. This con 
cession being made, we are of opinion that matters were in the 
legal position contemplated by s. 137, and that the Second Class 
Magistrate was bound to make the inquiry prescribed by that 
section. Since no such inquiry was made we must make the 
present rule absolute. This order will not preclude the Magis- 
trates from taking any further legal action which they may de- 


sire to take. 
Rule made absolute. 


CRIMINAL APPELLATE, 





Before Mr, Justice Batchelor and Mr, Justice Rao, 


EMPEROR ` 
v. 


RANCHHOD BAWLA.* 


Criminal Procedure Code (Act V of 1893), Secs, 258, 243, 345—Penal Code 
(Act XLV of 1860), Séc. 406—Order of acquitial—Withdrawal from 
prosecution ` by @ ee complainani—Non-compoundable offence— 

í Warrant case. - 7 


Tt is not PEN toa Magistrate to enter an order of acquittal on 
g private complainant’s offering to withdraw from the prosecution in 
a arrant case in respect of a non-compoundable offence, 


r? 


THE facts were that one Parashram Ramchandra lodged a 
complaint against Ranchhod and-Manchha charging them with 
pe aN iS Ra een REE RA 

*Criminal Appeal No, 374 0f 1912, ` by Dalpatram+ Bapuram, Second 
by the Government of Bombay, Glass Magistrate at Bardoli, 
from an Order of acquittal, passed i 
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an offence of criminal breach of trust punishable under s. 406 
of the Indian Penal Code, in that they took away axes, 
hatchets and adias which were entrusted to them as labourers” 
for cutting Babul trees. The Police investigated into the com- 
plaint, and sent up the case for trial to the Second Class Magis- 
trate at Bardoli. 

The trying Magistrate examined the complainant on the rst 
June 1912 and adjourned the case till the 7th idem. On the 
adjourned hearing, the complainant presented an application to ` 
the Magistrate requesting to be allowed to withdraw the case 
on the following grounds :— l 

“I wish to withdraw the said matter which is pending because the 
accused are my labourers and also because tho accused agreed to make 
over to me all the implements which I gave them, Moreover, as my time ig 
taken up by this matter, there is a likelihood of my suffering aloss in 
respect of goods. Moreover, the rainy season has approached, and hence 
it'is necessary for me to get together (all) the goods. For these reasons 
I (want to) withdraw this case,” 

The Magistrate allowed the complainant to withdraw the 
case, remarking as follows :— l 
- "In this case the complainant Parashram Ramchandra appears to-day 
before me and wishes to withdraw the case, He ‘says that the accused are 
his labourers and that they are willing to return to him the instruments 
which were entrusted to them and he therefore does not wish to proceed 
with the case. The complainant Parashram under these circumstances is 
allowed to withdraw the case and the a¢bused are therefore acquitted under 
8, 258 of the Criminal-Procedure Code: see “Queen-Empress v. Vithoba (1).”” 

The Government of Bombay appealed against the order of 
acquittal, contending inter alia that the offence under s. 406 
of the Indian Penal Code being a non-compoundable offence, 
the Magistrate was wrong in allowing the complainant to with- 
draw his complaint. 


L. A. Shah, acting Government Pleader, for the Crown. 
The only provisions in the Criminal Procedure Code as regards 
compounding and withdrawal aré-in ss. 248, 345 and 494. 
Now s. 248 occurs in Ch. XX of the Code and can apply only 
to summons cases and not to warrant cases. The present is a 
warrant case as defined by the Criminal Procedure Code. The 
present case doesnot come under s. 345 as it isa non-com- 
poundable offence., Therefore the compounding and the sub. 


_ sequent order of acquittal are illegal. Section 494 only applies 


to withdrawal by the Public Prosecutor. Here the Public 
(1) (1887) Unrep,*Cr, O. 330, 
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Prosecutor . has not withdrawn and therefore this section can “A, Or. J. 


not apply. Ina warrant case Ch. XXI of the Code, applies 
and the only provision whereby acquittal can be ditected is 


s..258. But that stage was not reached at in the present case’ 


- as no charge was framed nor the prosecution evidence taken. 
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The ruling in Queen-Empress v. Vithoba) is not in point as BaNcuuon 


the judgment sets out no grounds and relies on Reg. y. 
- Devama(2) which only decides whether a second prosecution 

can be made on the same facts and relates to s. 403 of the 
- Criminal Procedure Code. This is a:technical point but is one 
of general importance on prmeipte apart fom the facts of this 
particular case. 


P. D. Bhide, for the accused. _The case of Queen | Empress 
v. Vithoba(:) is clearly in point. That case also was a warrant 
case of a non-compoundable nature and yet the Court allowed 
compounding and followed the principles and dicta laid down in 
Reg. v. Devama(?), That is a case of very old standing and 
musi have been subsequently followed i in several cases. That 
ruling was. circulated amongst the Magistrates below and 
that is a guide and a binding ruling in the lower Courts. The 
. principles of s. 248 can be applied by. analogy even to warrant 
cases where compounding is not allowed. Chapter XXI is not 
exhaustive but can be supplemented by the provisions 
“ of the other chapters where necessary and by the general 
principles of criminal procedure. Moreover, this was a private 
prosecution. In the lower Court no pleader or prosecutor ap- 
peared for any party. Therefore the Government Pleader is 
here not entitled to complain about the order passed by the 
Magistrate. There is no injustice done in the present case as 
the complainant who-complained has withdrawn the case and 
is unwilling to proceed further with the case. In such a case 
the arder passed is just. The mere fact that no charge has 
been framed is beside the point and-is at most an irregularity 
‘not affecting the merits of the case : see ss. 535 and 537 of the 
Criminal Procedure Code.. In the present case ‘at least the 
order passed should not be interfered with only on a technical 
point of procedure or of mere formality. 


BATCHELOR J.—The question which ‘arises for decision 
here is whether in a warrant case in respect of a non-com- 
poundable offence it is competent to the Magistrate on a pri- 


(4) (2887) Unrep. Cr, Cas, 380, -` {2){1875) I, L, R.1-Bom, 64, 
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A. Gr J. yatec mplainant’s offering to withdraw from the prosecution, 
1912 toe ter an order of acquittal. We think that it is not so com- 
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EMPEROR The facts in this particular case are these: A complaint was 

Rean made to the police accusing certain persons of the offence of 
HHOD criminal breach of trust punishable under s. 406 of the Indian 

Batchelor J. Penal Code. That is a non-compoundable offence. The police 

after inquiry committed the accused persons for trial to the 
Magistrate’s Court. The complainant was examined and the 
trial was postponed till the 7th June. On that day com- 
plainant applied to the Magistrate to be allowed to withdraw 
from the case, urging that the accused persons were his labour- 
ers ; that they had agreed to restore the property which he had 
accused them of misappropriating; and that as the rainy season 
was approaching he was unwilling to proceed. Thereupon 
the learned Magistrate made an order to the effect that “the 

_complainant is allowed to withdraw the case, and the accused 
are therefore acquitted under s. 258 of the Criminal Procedure 
Code.” In support of this order the Magistrate relied upon 
Queen-Empress v. Vithoba) 

We will revert to Vithoba’s case ina moment. But it is 
desirable at the outset to consider the general provisions of the 
Criminal Procedure Code in connection with the point before 
us. The only sections of the Code which contemplate the termi- 
nation of acriminal prosecution by private arrangement are 
ss. 248 and 345. Section 248 occurs in Ch. XX of the 
Code, and that Chapter deals only with the trial of summons 
cases by Magistrates. As the case before us was a warrant 
case, it is clear that s. 248 cannot be invoked to sustain the 
Magistrate’s order. Section 345 is equally unavailing because 
it refers only to the compounding of offences which by law are 
allowed to be compounded, and the offence here does not 
belong to that class. The trial in this case was a trial falling 
under the provisions of Ch. XXI of the Code, and the only 
means by which an order of acquittal could legally be arrived 
at, are the means described in s. 258 andthe preceding sections ; 
that is to say, an order of acquittal could be pronounced only 
where after the framing of a charge the Magistrate is of opinion 
that the evidence is insufficient to justify a conviction. In this 
case no charge was framed, and the Magistrate, instead of exer- 
cising his own mind upon the evidence in the case, has allowed 


(1) (1887) Unrep. Cr, Cas, 330, 
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the decision to be taken out of his hands by a private arrange- 
ment between the persons -interested. It seems to us clear, 
therefore, upon the provisions of the Code that the order under 
reference is unwarranted. 

As to Queen-Empress v. Vithoba(1), thatru g on the face of 
it carries matters no further than they are lef by the decision 
in Reg. v. Devamat?), upon which ther img is professedly 
grounded. It is only necessary, therefore, for us to turn to 
Devama’s case and ascertain whether there is anything in that 
decision which conflicts with the views we have expressed 
above. We find that there is nothing. The facts in Devama’s 
case were that a prosecution had been instituted on an accu- 
sation of house-breaking in order to commit theft, an offence 
which was not legally compoundable; but after the inquiry 
had proceeded a certain length before the Magistrate, Mr. 
Middleton, he recorded an order saying that, since the parties 
had come to an agreement and the complainant had withdrawn 
her complaint, he dismissed the case. Subsequently, however, 
disagreements arose between the parties, and it was thought 
expedient to revive the prosecution. The question, therefore, 
which occurred was whether Mr. Middleton’s order dismissing 
the case did or did not bar the revival of the prosecution. It 
was decided that there was no bar. But the propriety or im- 
propriety of Mr. Middleton’s order dismissing the case was not 
amatter which fell under the Bench’s consideration. It was 
assumed and not decided that this order of dismissal was good, 
and the only question was whether upon this assumption, it 
operated to bar the fresh proceedings. Since the question before 
us is whether a similar order is good in law, it follows that 
there is nothing in Devama’s case which can now embarrass 
us in giving effect to the opinion we have formed on a con- 
sideration of the sections of the Code. Those sections satisfy 
us that in a case of this nature the Magistrate is not em- 
powered to make an order of acquittal on the strength of the 
complainant’s desire to withdraw his complaint. 

We must, therefore, reverse the order under appeal and re- 
mand the case to the learned Magistrate in order that he may 
rehear it and dispose of it by a legal decision. _ 


Order reversed. 


(1) (1887) Unrep, Cr, Cas, 330, era! 


(2) (1875) I, L. R. a Bom, 64, 
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Before Mr, Justice Batchelor and Mr, Justice Rao. . 
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v. eo <8 
BANUBHAI HADUBHAI.* 


Public Conveyances (Bombay) Act (Bom, Act VI of 1863), See. 1—Publie 
Conveyance—Hand-drawn lorry, : 
A hand-drawn lorry for the conveyance of goods is a public convey- 
ance within the meaning-of the Public Conveyances Act, 1863, 


THE accused owned two hand-drawn lorries, which he plied. 
in the city of Ahmedabad for the conveyance of goods. He 
had taken out no license for them under the Public Conveyances 
Act. 

The accused was for this omission placed for trial before the 


‘First-Class Magistrate of Ahmedabad; but the Magistrate ac- 
quitted him on the following grounds :— 


“The hand-drawn lorries are not public land conveyances as defined in 8, 1 
of the Bombay Conveyances Act, which includes only conveyances drawn 
by animal traction, and Palkhi, which is a conveyance carried by men for 
the conveyance of passengers. I hold therefore that there was no neces- 
sity for the accused to take out a license for his hand-drawn lorries under 
s, 2 of the Act.” 


The Government of Bombay appealed to the High Cotrt 
against this order of acquittal. i 


L. A. Shah, acting Governinent Pleader, for the Crown. 
No appearance for the accused. 


BATCHELOR J.—This is an appeal by the Government of 


. Bombay against an acquittal. Notice has been served upon 


the accused person, but there is no appearance on his behalf. 
The point, however, involved in the appeal is, it seems to us; a 
very simple one. è 

The facts are that the accused without having taken out a 
license for that purpose plied for hire’a -hand-lorry in the City 
of Ahmedabad ta which the provisions of Bombay Public Con- 
veyances Act Vitor. -1863 have been extended. The learned 
Magistrate was -of opinion that hand-drawn lorries were not 
conveyances within the meaning of the Act, and upon that 








* Criminal Appeal No. 380 of 1912 ` passed by E. Byramsha, First Class 
preferred “by the Government, “of Magistrate of Ahmedabad, ~ 
Bombay, from an order of acquittal 
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' ground alone directed the accused’s acquittal. We have, there- 
fore, to see whether this view of the Magistrate’s is the right 
view under the Statute. ; 3 

We begin with this consideration that there would appear to 
be no reason in the nature of things why hand-drawn lorries 
should þe excluded from the operation of the Act. So far as 
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regards the objects which an Act of this character is intended Batchelor J. 


to serve, such, forinstance, as the supervision imposed over 
public carriers plying for hire, it cléarly makes no difference 
whether a -particular conveyance plying for hire is drawn 
by horses or by men. Coming to the actual words of the Act, 
we do not think that they bear out the rather fine distinction 
which the learned Magistrate desired to import. The defining 
section is's. 1, which enacts that “ every carriage with two or 
more wheels which shall be used for the purpose of plying for 
hire . . . . . of whatever form or construction, or 
by shater number of horses or other animals the same shall 


be drawn, and every Palkhi, which shall be let for hire, shall be . 


deemed and taken to be a public land-conveyance. ” We ob- 
serve upon that, that the occurrence of the Palkhi in this defi- 
nition is adverse: to the theory that a public conveyance must 
necessarily be a conveyance, drawn by horses or other animals. 
Next, we are of opinion that the words “or by whatever num- 
ber of horses or other animalg the same shall be drawn,” are 
not intended to restrict, but rather to expand, the scope of the 
defining words already used. This opinion derives countenance 
from one of the clauses in s.y of the Act. That section 
deals with the fees to be levied for licensés in accordance with 
the various classes of conveyances licensed ; and one of those 
classes is described as being labour-carts to carry goods only. 
There is no condition expressed or implied that such labour- 
carts shall be drawn by horses or shall not be drawn by human 
agency., 

On these grounds we think that the learned Magistrate’s 
view of the Act is incorrect. We must, therefore, -reverse the 
learned Magistrate’s order and convict the accused under s. 2 
of the Act. As the case comes before us merely in order to get 
a decision upon the point of law we award a nominal sentence 
of one rupee, or in default ‘simple imprisonment for one day. 


Order reversed. 
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Before Mr, Justice Batchelor and Mr, Justice Rao. 


BHIKHA FAKIRA ° 


v. 
RAICHAND MANJI.” 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Sec, 2—Agriculturist—A 
person engaging himself personally in agricultural labour—Bharvad— 
Pastoral wmcome, 


A person who ordinarily engages himself personally in agricultural 
labour is an agriculturist as defined in 8.2 of the Dekkhan Agriculturists’ 
Relief Act, 1879, irrespective of the proportion which his strictly agri- 
cultural income may bear to any other income accruing to him, 

A bharvad (shepherd) who earns his livelihood partly by personal 
agricultural labour is an agriculturist, even though his income from 
non-agricultural (i. e., pastoral) sources may be greater, 


Barua Fakira and another sued for taking accounts under 
the provisions of the Dekkhan Agriculturists’ Relief Act, 1879. 

On the roth June, 1891, the plaintiffs passed two mortgage- 
deeds of Rs. 90 each in favour of Manaji (father of defendants 
t-5). To recover the money due on these mortgages the defen- 
dants brought a suit (No. 172 of 1909) against the plaintiffs. 

The plaintiffs filed the present suit (No. 218 of 1909) to take 
accounts of the same mortgages, alleging that the debt due 
under them was paid off. 

The plaintiffs were dbharvads (shepherds). They earned 
apout Rs. roo ftom their lands. It appeared that they earned 
more than Rs. too every year from the rearing of goats and 
sheep, by the sale of these animals and of milk and ghee. 

The Subordinate Judge held that the plaintiffs were not agri- 
culturists, as their income from non-agricultural sources far 
exceeded that derived from agriculture. 

On appeal the District Judge came to the same conclusion, 
on the following grounds :— \ 

« As to the first issue itis urged in the first instance by Mr, Ghandh 
who has appeared for the appellants that the lower Court should not 


have deducted Rs, 10 to 12 on account of expenses as this sum would have 
been earned by the appellants by their labour, There is no definite evi- 


oon e o e inna a nn en see REE EEr eee oo 

x Second Appeal No, 386 of 1912 the decree passed by Vajeram M, 
from the decision of M, B. Advani, Second Class Subordinate Judge at 
Districs Judge of Surat, in Ap- * Bulsar, in Civil Suit No, 218 of 
peal No, 38 of 1910,, confirming 1909, 
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dence that they did earn this sum by their labour. The evidence on record <A. O. J, 
shows that after the payment of Government assessment and other expenses 


their net income from their lands could not be more than Rs, 100 provided 1912 
there is no deficiency in the monsoon, The appellants have got thirteen Pastas 
souls to maintain, Theis costs could not be less than Rs. 25 per month, BHIKHA 
The expenditure on this head per year will be Rs,300. It is thus clear v. 


that their lands could not maintain them, The appellants admit that they Raronano 
have few goats &c, and that they prepare curds from the milk of their goats 
&c, They arid their witnesses try to show that the number of goats &c, 
possessed by them is quite small, “On the other hand the evidence adduced 
by the respondents goes to show that the number is between 50 and 100, 
Making allowance for some exaggeration, still it appears to me that as 
they are shepherds they must be ordinarilyja decent number to enable 
them io live, After considering the evidence I am forced to the conclu- 
sion that their non-agricultural income is more than the income derived 
from the lands. Iam therefore of opinion that they ‘are not agricultur- 
ists, The finding of the lower Court is correct, 

It is then urged that even then the appellants will be agriculturists 
Within tho latter portion of the definition of ‘agriculturist’ as given in the 
Dekkhan Agriculturists’ Relief Act. If the appellants lived solely by 
agricultural labour they could have come in within the latter portion 
of the definition. Such is not the case. They live by cultivating lands 
and rearing stock, In a case of this kind it is necessary to see which is 
the chief source of income, I have said above that the principle source 
of income appears to be the sale of ghee and milk from the goats &o, 
possessed by them,” 


The plaintiffs appealed to the High Court. 


L. A. Shah, for the appellants. nk appellants are bharvads 
who partly earn their livelihood by sale of ghee and milk. 
Their lands are partly used for agriculture and partly for pas- 
ture of their goats. Dairy farm is a purpose closely connected 
with agriculture, and cannot be dissociated from it. Itisa 

‘branch of agricultural work and its income must be treated as 
agricultural. . 

The lower Comt nas erroneously assumed that the pastoral 
income exceeds the agricultural because out of the latter 
(which is Rs. 100) thirteen souls could not bé maintained. We 
may be incurring debts for our maintenance. 

We also engage personally in agricultural labour and the 
definition’ in the Act does not require that we must live solely 
by such labour. 


Manubhai Nanabhai, for the respondents.—Dairy farm work, 
is not “agriculture.” In Stroud’s Judicial Dictionary, Vol. i 
p..62, we find ‘agricultural holding’...refers only to land culti- 
vated or profit and not-to natural grass land...‘ Pastoral’ hold- 
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ing refers to grass land.” No tilling is required for pasture lands, 
It was held in Bhairav Vasudev v. Shridev Laxminarayan) 
that income from grass which grows naturally without tilling 
is. not “agricultural.” Everything, therefore, which may be 
connected with the use of land or its produce is not to be taken 
as “agricultural.” ; 

The question as to the proportion of agricultural and pastoral 
income is a question of fact and: the concurrent finding of 
both the Courts below after considering the pene must 
be upheld. 

" As to-the third point, I cannot justify iis test adopted. by 
the lower appellate Court. The appellants’ contention is 
right. But as it was not raised till the hearing of the appeal in 
the lower Court, it should not be gone into. - 


BATCHELOR J.—This suit was brought by the present appel- 
lants for the taking of accounts under the provisions of the 


Dekkhan Agriculturists’ Relief Act. One of the questions -. 


raised.was whether the present appellants were agriculturists 
within the definition in the Act and that is the only question - 
which is now before us. Both the lower Courts have decided 
it against the appellants. It appears to us, however, that 
their decision upon this point cannot be accepted and that the 
reasoning upon which it proceeds is mistaken. It is admitted 
that the. appellants, who are Bharwads, derive their livelihood 
partly; from the cultivation of the land and partly from the 
rearing of goats and sheep and the sale of these animals and of 
milk and. ghee. 

In the. District Court the learned Judge. was satisfied,that the 


annual amount of strictly agricultural income might be. esti- 


mated at Rs. roo. It was not clear what amount was derived 
from. the pastoral. sources, but the learned. Judge says that it 
must exceed Rs. 100, inasmuch as the appellants. had thirteen 
persons to, maintain and could not maintain them upon .a sum 
less than Rs. 300.a year. This Teasoning, however, assumes 
that. the Bharwads.are living within their income, a fact of 
which we have.no knowledge, and we doubt if it was competent 
to the learned Judge to conjecture what expenses.would be 
caused on account of the maintenance of a family of Bharwads. 


If the matter rested there we should consequently feel our- 


“selves bound to-ask the District Judge to reconsider the matter 


ug eS 
(1) F, As No, 80,0f 1921, decided on the 19th Feb, 1912, (Unreported), 
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and to favour us with a fresh finding. There is; however, another 
point upon which it seems to us*possible and right for us to 
pronounce definitely. As the second part of the appellants’ 
case they relied upon the latter portion of the definition of 
a agrioto within the Act, where the word is defined as 
meaning ‘anyone who ordinarily engages. personally in agri- 
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cultural labour within certain specified limits.’ It is plain Batchelor J. 


from the definition that any person who satisfies the condition 
imposed by these’ words is an agriculturist irrespective of the 
proportion which his strictly agricultural income may bear to 
any other income accruing to him. Whatever that proportion 
may be, if he ordinarily engages personally in agricultural 
labour within the defined limits, he is an agriculturist. This 
point, however, seems to have escaped the notice ‘of the Dis- 
trict Judge, for he says that the appellants are disentitléd to 
rely upon this portion of the definition, inasmuch as they do 
not live solely. by agricultural labour. This, however, as we 
‘have said, is to import into the definition a condition which 
the Legislature has not imposed. Both the Courts find that 
- the appellants possess lands of their own, and that they 
personally engage themselves ordinarily in the cultivation of 
those lands. In the words of the District Judge “ they live by 
cultivating lands and rearing stock.” Upon those findings we 
are bound to hold that under, the statutory definition the 
appellants are agriculturists. We must, therefore, reverse the 
_ decree under appeal, and substitute for it a decree declaring 
that the appellants are agriculturists within the meaning of 
the Act. The appellants must have their costs throughout. 
~The cross-objections are dismissed with costs. The suit will 
be remanded for trial on its merits. 


Decree reversed, 


ity 
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STUA appeal fiom the High Court of Catoutta.} ; 
Present: , tno 


LORD MACNAGHTEN, LORD MOULTON, SIR JOHN BDGE 4 AND 
~ ; MR. AMEER ALI. 


TRIPURARI PAL ` 
. : v. 3 7 
"JAGAT TARINI DASI* 


IN 


-. Hindu will— Construction—A bsolute gift—Executory gift over. 


Where a Hindu testator directed in his will: “ My present begotten 
son Mukunda Murari will bé shkebait for the performance of those 
ceremonies,” and provided that if the tastator died during the minority 
of his son, the son’s mother ‘will be shebait as his guardian” during 
the minority of the son, who “on attaining majority,- will personally 
conduct the work of the sheba” and that -“‘if during my life-time or 
after my death, the said Mukunda Murari dies then” the son’s mother 
‘twill be shebaiét and after her death ” the testator’s two daughters ie 


. be shebaits,”’. 


Held, that there was an absolute gift of the shebaitship to the son on 
- „his attaining majority , which gift was not cut down by anything that 
- followed; and that the will contained provisions in case of the son’s’death 


as a minor, but there was no provision therein cutting down the absolute 
gift to him, 


srg 4 
e 


“THE question for detérmination on this’ appeal was “as: -to 
“whether on.the true construction of the last will of Shib- 
“Chandra Pal, dated the zoth February, 1883 (gth Falgun 1289), 
‘the appellant was entitled to the possession of the debutter 
properties mentioned. in the plaint as ‘the TAO of the, Idol 
Lakshmi Janardan. 

The testator by his said will declared certain property to be 
debutter for the maintenance of the Idol, and for the appoint- 
‘ment of the skebait thereof made the following provision :— ` 

“My present begotten son Mukanda Murari will be shebait for the perform” 
auce of these ceremonies, If during the minority of the said Mukunda 
Murari Pal I die, then my second wife Srimati Brajamati Dasi, who gave 
birth to Mukunda Murari, will be shebait as his guardian, during the said 
time of the said Mukunda Murari’s minority, and Mukunda Murari on 
attaining majority will personally conduct the work of the sheba. God 
forbid, if during my lifetime or after my death, the said Mukunda Murari 


ve, 


-dies, then the said Brajamati Dasi will be shebatt and, after her death, 


-Srimati Nistarini Dasi and Srimati Jagat Tarini Dasi, daughters born of 
a 








Reported by J, M, Parikh, Barrister-at-Law, London, 
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vhe said Brajamati Dasi and of my loins, will be shebaits, And if the gaid P) Œ.. 
Brajamati Dasi dies during the minority of the said Nistarini Dasi and 
Jagat Tarini Dasi, the guardians of-the said Nistarini Dasi and J agat Tarini 1912 


Dasi for the -time : being will conduct the said work of the sheba, and no T 
shebait shall have the pawer to make a gift or sell, or waste or destroy or TRIPURART 
transfer by mortgage, &c, the property of the said Idol, beyond carrying AL 
on the work of the sheba. Moreover for carrying out the directions under dic 


this will, till my minor son Mukunda Murari- comes of age, my wife’ the ~ 
said Brajamati Dasi, Srijukta Ramkanai Goswami and Ram Charan 
Gangopadhya of Santipur and my son-in-law- Srijukta Bhusan Chandra 
Pramanik, of Haripur, will be executors and all or most of: the executors, 
after settling how the work of the sheba will be carried on, will have the 
work of the skeba performed by-Srimati Brajamati Dasi ”, 

Shib Chandra Pal, the testator, died in Pous: 1290 (January 
1884), and left him surviving his, widow, Brajamati_ Dasi, a son 
Mukunda Murari Pal, two daughters, the defendant-respon. 
dents Nistarini and J agat Tarini, and an adopted son Jadunath 
Pal whom he had taken in adoption prior to the birth of his 
son Mukunda Murari. The adopted son had admittedly no 
tight to the property in dispute. Mukunda Murari Pal was at 
the date of the testator’s death'a minor and during his minority 
his mother Brajamati Dasi conducted the worship and acted 
as shebait. But on attaining majority in Kartick 1 304 (October 
or November 1897) he acted as sole shebait, and held posses- 
` sion as such of the dedutter properties up to the time of his 
death, which took place in Kartick 1 307 (October, November, 

1900). He left him surviving the appellants, his son, a minor, 
and. his widow. Upon his death Brajamati. Dasi again took 
possession of the debutter properties and acted. as shebait. 

.On the 5th September, 1904, the minor appellant through 
his mother and next friend instituted the suit giving rise to the 
appeal against Brajamati Dasi and the respondents amongst 
other persons. . 

‘By his plaint the appellant claimed that- Brajamati Dasi 
had no rights to the said shebaitship or to the debutter proper- 
ties under the will, and that the sole right thereto had vested 
absolutely in his father on his attaining majority, and.on the 
subsequent death of his father was vested in. him as his heir," 
atid prayed inter alia for possession‘ of the said properties, ` 
Brajamati Dasi died shortly after the institution of the suit, and 

_the respondents by their written statement denied the appel- 
lant’s right to the said dedutter properties or to the shebaitship, 
and claimed that under the terms of the will they were entitled 
thereto. ‘ k B ae, 


R 10 f 
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P. OC. . The Subordinate Judge held ‘inter alia that “upon a proper 
f construction of the will the appellant was entitled to act as 
1912 ] „2PP woe 
sv Shebait of the debutter properties, and he made a decree in his 

Gerporart favour for possession thereof. e 
= AL — — His reasons were as follows :— 
JAGAT _ “ The above extract together with the fact that a former will in favour 


ARINI DASI of the adopted son was revoked on the birth of a natural son and the general 


Paana 


tenor on the will shows that the testator was anxious to preserve his pro- 
perties intact in his direct male line and had no intention to allow it to pass 
to strangers, It was with this intention that he purposely made no arrange- 
ment for the management of the property after the natural son attained his 
majority. For the will stops short upon the happening of that contingency, 
The shebattshép not being otherwise disposed of, the property should pass. 
to the’ plaintiif, who is the direct heir of the original donor and testator, 
Again, the earlier portion of the will contemplates the death of Mukunda: 
Murari, before attaining his majority. Though the language used in the 
will, if strictly construed, does not bear out that limited interpretation, yet. 
the insertion of the clause in the place it stands and the possibility of the 
widow’s death during the minority of her daughters amply supports that 
theory. It could never have been the intention of the testator to deprive 
his direct heir the sons of his natural: son Mukunda, in the manner suggest- 
ed by the defendants. Under the above circumstances, the proper inter: 
pretation of the provision of the will for appointment of the widow and, 


-after her death, of the daughters as shebaits in succession to Mukunda 


Murari was that the above should come to effect should Mukunda die a 
minor, unmarried and childless”, 


On appeal the High Court made a decree revas the: 


decree of the lower Court and decreeingtheappeal. The High 


Court held that on the true construction of the will the shedait- . 


-ship devolved upon the death of Mukunda Murari, upon 


Brajamati Dasi; and upon her death it devolved on the respon- ` 
dents, and that the appellant had no right to the debutter: oe 


perties. 


-The learned Judges of the High Court in TE judgment ; 


observed that the present appellant’s pleader urged ‘that the 


provision that the widow was to become shebait would only:. 


apply, if Mukunda Murari died before attaining majority and 


tħat according tothe will, Mukunda, on attaining majority," 


bécame absolute owner of the shebaitship, and proceeded as 
' follows : — f 


u Weare unable to agree to these contentions of the respondent’s pleader,. 


They can only be supported by importing into the will words which do not-, 


océur there and an intention on the „part of the testator, which - cannot, we- 


think, be gathered from the will, 


ti t 
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; ~The testator, it seems.to us, was.anxious to. provide, not: for the descen 

‘of his pro perty to his son and his son’ s heirs, but for the maintenance and 
worship of. his family Idol, with a view probably to his own spiritual benefit» 
Tf he had wished his property to descend to his son and his son’s heirs as 
the family is one goverhed by the Dayabhaga Law, hò had only to make no 
will at all, The fact of his making a will showed that he had another 
object in view. Then, the will nowhere gives the son Mukunda Murari an 
absolute right to the shebattship on attaining majority, We consider he had 
only under the willa right to the shebaitship for life, .Nor does the will 
provide that it is only if Mukunda Murari dies before attaining majority that 
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the widow is to succeed as shedait,, The testator says,‘Godforbid, if during - 


my lifetimé or after my death, the said Mukunda Murari dies,” This doeg 
not seem to us to mean ‘if the said Mukunda Murari dies when a minor,’ 

‘The testator had already provided for the case of his dying ahd 
Mukunda Murari being then a minor and i in the words immediately preced. 
ing this extract, he had provided for the case of his dying leaving Mukunda 
a minor,’and of Mukunda subsequently becoming a major, when he was at 
once to become shebait, apparently for his life, So that when the testator 
says ‘God forbid &c,’ he must rather have had in his mind the contingency 
of Mukunda being a major, than of his beirig still a minor, 

We, therefore, cannot interpret fhe will as the Subordinate J udge has 
interpreted it, or as the respondent's pleader invites us to do. We are of 
opinion that the will is an imperfect will, The testator thought only of the 
worship of his family Idol and of arranging for its worship by the members 
of his family, who survived him, He did not contemplate or provide for 
what was to happen after they had all died, or perhaps he intended that in 
that case the shebaiiship should descend accordingly to the ordinary law of 
inheritance applicable to the family,” However hig may be, we have only 
to apply the terms of the will to existing circumstances, 

When: the plaintiff instituted his suit, ' the testator’s widow Brajamati 
Dasi was alive, While she lived, the’ plaintiff had no right to the debutten 


property, She is now ‘dead, -but the tight of shebait.devolyes on the appell- |. 


ant and her sister Nistarini, ” a 


_ The appellant thereupon appealed to His Majesty in Council, 


“Dume, for the appellants, contended that -the testator’s son 

had i an absolute title to the shedaitshi, -which became vested 

in him on-his attaining majority, when the executory--gift 

oyer to- his mother became ineffective: Morendra Nath Sircar 

v. Kamalbasini Dasi (2). “On, the death of the son the absolute 

estate passed.to his minor son and not to his mother. ' 
`The respondents did not appear. : 


~ The judgment of their lordships was detivered by: 


: LORD MACNAGHTEN. —Their Lordships are of opinion that 


in this case the decision of the High Court cafinot be supported. 





afa) (2896) L, R, 231, A. 48. 
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~. Ë There is, in their Lordships’ view, an absolute gift of the shebait- 
1912 ship to the son Mukunda Murari on his attainihg majority and 
“255 it is not cut down, as far as they can see, by anything that. 
Tsrpurart follows. There are provisions in the case of his death as a 


‘Pal. minor, but no provision cutting down the absolute gift to hiñ, 
Shean The words are: “ My present begotten son Mukunda Murari 


Tagme DasrWill bè shebait for the performance of those ceremonies.” - 

PE Their Lordships will, therefore, humbly advise His Majesty l 
Macnaghten, that the appeal ought to be allowed, and the judgment of the. 
— ‘Subordinate Judge restored. 
There will be no order as to the costs incurred in the High 

Court, except that any costs paid under the order appealed. 

from must.be returned, and there will be no costs of this appeal. 

Appeal allowed. 


Solicitors for the appellants: W. W. Box & Co, 
The respondents did not appear. 





[ On appeal from the High Court of Judicature at Allahabad] 
Present: 


LorD MACNAGHTEN, LORD MOULTON, SiR JOHN EDGE | 
AND Mr. AMEER ALI. - 


MUHAMMAD (ISMAIL KHAN - 5 


5 V. 
1912 l LALA SHEOMUKH RAI. 
ees MUHAMMAD ISMAIL KHAN 


ù 


November 8, 
v. 
MUSAMMAT IMTIAZ-UN-NISA.* 


The Bengal, North-Western Provinces and Assam Civil Courts Act (XII of 
1887), Seo, 37—Mahomedan Law—Evidence of custom at variance with 
Mahomedan Law, 


The High Court ruled that the'parties to a suit, who were Mahom- 
edans, were not by virtue of s, 37 of Act XIT of 1887, entitled to give 
evidence with respect to an issue relating to a family custom ‘of 
succession at variance with the Mahomedan Law. 

Held, that the suit should be remanded to enable the parties to file 
evidence with respect to the issue in question, ` 


THE question for determination was whether the appellants, - 
f who are Mahomedans, were. entitled to adduce evidence of a 


Beported by J, M, Parikh, Barrister-at-Law, London, 2 2%. 
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special fainily cüštóm ‘that “female descendatits could not:in- 
herit in the presence.of male descendants.’”. These two appeals 
arose out of two suits in.one of which the respondent Imtiaz- 
un-nisa was plaintiff and in the other the respondent Sheomukh 
Rai, to whom Imtiaz-un-nisa: transferred one-third of her share 
in the property mentioned in her plaint; was the plaintiff. The 
present appellants were defendants in both suits. i ; 

. The plaints in the two suits alleged that one Maula Da 


Khan died-on the 22nd of July.1893, He was-the father of’ 


Imtiaz-un-nisa and of the first four defendants: that at the time 
of her father’s death Imtiaz-un-nisa- was only fifteen years old 
and a fardanashin and her brothers, ‘the principal - defendants, 
from dishonest motives, did not get her name recorded in the 
Revenue Courts against the Zamindari shares owned by their 
father, and that Imtiaz-un-nisa’s entire share was 21 out of 264 
shares.. ; i aar ANANS Onan 
Her suit was, therefore, brought to obtain possession of 14 out 
of the 21 shares while the suit by Sheomukh Rai was instituted 
to obtain the remaining 7 shares transferred to him by a’ sale- 
deed dated 24th March, 1904. a ; 
The main defence to the suits was made by the four sons-of 
the said Maula Dad Khan- who, in -their written statement 
pleaded inter alia that the ancestors of the parties related to 
éach other were inhabitants of a country near Sindh, and that 
they were Baluchi by sect, and in matters of inheritance were 
governed by an old custom and practice that female descendants 
could not inherit in the presence of male descendants: 
The issues framed’ were the same in both suits, which were 
ttied togethér. The material issues were as follows :— 
i (2) Can. the answering defendants- plead that the family in the matter of 
inheritance is subject to any custom in supersession ‘of the -—Mahomedan 
Law? . . sh D . 
(3) If so, does any custom prevail in the family depriving female issue 
of right of inheritance in the presence of their male issue ? ; 
‘The Subordinate Judge in’ the course of the procéedings 
recorded that “the partiés should not’ file proof and counter- 
proof in iespect of issue No. 3” and in his judgment he decid- 
ed, on the, second- issue, that so far-as Mahotnedans were 
concerned, the point seemed to be clear that no custom could 
override “the express provision of revealed laws of inheritance.” 
In. the result’ he substantially decreed both suits. “The High 
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Court, on appeal,- affirmed those’ decrees. 7 On the-question ' 


raised in the‘appeal the judgment was as follows ;— 
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P. C. “The learned Subordinate Judge held that in accordance with the decision 

of this Court in the case of Jammya v. Diwan (1) where the parties to a suit 

1912 were Mahomedans, they, in regard to the matters mentioned in section 37 

of the Bengal Civil Courts Act of 1887, are governed by the ordinary rules 


Teann of Mahomedan Law and that evidence was inadntissable to prove a custom 
SMATL of succession ab variance with that Law. The learned Subordinate Judge 
Kuan ; f i i i i 

properly we think refused to receive evidence of custom inconsistent with 
Ve d i 
Lat i the ordinary rules of Mahomedan Law as regards succession to estates, 


Sutomuurn The decision in question appears to have followed a number of rulings of 
Rar this Court and amongst others a Full Bench Ruling in the case of Surmust 
— Khan v, Cadir Dad Khan (2), We think that this question was rightly decided 
Oe and in any event we should not be prepared to disturb rulings which have 

been consistently followed for a number of years. We think therefore the 
Court below rightly decided that evidence of the alleged custom set up in 
this case was not admissible,” 

The appellants, therefore, appealed to His Majesty in 
Council. 7 i 


Ross K. C. and O'Gorman, for the appellants. — Section 
37 of Act XII of 1887 does not say'that under ordinary circum- 
stances consideration of custom shall be excluded where the 
parties are Mahomedans, and the appellants are not precluded 
from proving a custom of succession at variance with the 
Mahomédan Law. The section equally applies to the Hindus, 

who are always allowed to prove a custom at variance with. 
the Hindu Law. The point has not been before the Board and 
Jammya v. Diwan) and Surntust Khany. Kadir Dad Khan?) 
are not binding on the Board. The latter is, however, not 
applicable to the facts of the case, as the question there wag 
whether the Hindus, when they became Mahomedans, were’ 
governed by the Mahomedan Law. In other provinces‘ the 
Mahomedans are allowed to allege and prove custom at 

- variance with the Mahomedan Law. 
The respondents did not appear. 


The judgment of their Lordships was-delivered by 


Lorp MACNAGHTEN.—Their Lordships haye considered. 
this case, and they think that the suits should be remanded to 
the High Court to enable the parties to file evidence with 
respect to issue No. 3 as to the family - custom, Their Lord.-. 
ships will therefore humbly advise His Majesty that the decrees: 
appealed from should -be set aside. The costs in the Courts; - 
below which have been and will be incurred should abide. the: 


vs Je 
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result’ of the remand. The-respondents will pay the-costs of P. C. 


these appeals. 
i ` -Appeal alowed. © $E 


Solicitors for the appellants: Ranken Ford, Ford & Chester. MUHAMMAD 
The respondents did not appear. ' ee, 
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[On appeal from the Chief Court of the, Punjab) 
Present: l 


LorD MACNAGHTEN, Lorp MOULTON, SIR JOHN 
- EDGE AND MR. AMEER ALI. 


SARDAR KIRPAL SINGH. _ 
à 1912 


ve 
Novemberis. 


V. . 
SARDAR BALWANT SINGH.* 


Custom—Pleadings—Burden of proof—Sikh Jats—Punjab agriculturists— 
Alienation of ancestral property—Necessity—Just debt, 


The plaintiffs, who were Sikh Jats, sued to set aside a deed of sale of 
ancestral property executed by their father since deceased in favour 
of the defendant, on the allegation that according to the custom of the 
agriculturists of the Punjab their father. was not competent to sell 

. ancestral lands without necessity and there was no necessity for sale, 
he defendant by his pleadings did not deny the custom alleged: 

< Held, (a) that it must be taken as admitted on the pleadings that the 

~ custom alleged by the plaintiffs applied and consequently the onus of 
proving validity as against the plaintiffs of the consideration was upon 

_ the defendant vendee. - wet 

`> (2) That the payment of a “just debt” by the male proprietor of 
lands to which the custom alleged applied was a necessity for which he 
could valily as against the reversioner alienate ancestral property and 
thata “just debt” meant a debt which was actually due and was not 
immoral, illegal, or opposed to public policy, and had not been con- 

_ tracted as an act of reckless extravagance, or of wanton waste, or with 
the intention of destroying the interest of the reversioners.3 

i Devi Ditta v. Saudagar Singh (1) approved, 


Tue quest'on for determination in the appeal was whether 
the plaintiffs-respondents, who are Sikh Jats, were entitled to 
set aside, and if so, on what terms, a registered deed of sale, 
dated the 26th August 1892 and executed by their father, Sardar 
Gurbakhsh Singh, in favour of the defendant-appellant, who 
had obtained - possession of certain lands thereby conveyed to 
him. Bea 8 ; 

7 Reported by J. M. Parikh, ©. %1) (1900):P.:R, No, 65 of 1900, _ 
Barrister-at-Law, London, F 
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Gurbakhsh Singh died in 1895, leaving him surviving two sons, 
the present respondents, who instituted the suit giving rise to 
this appeal-on the r4th June 1904. The plaint alleged inter 
alia that the land sold “ was the ancestral property of the 
plaintiffs”, that “according to the custom òf the agriculturists of 
the Punjab, in the presencé of the plaintiffs, their father was 
not competent to sell ancestral land without necessity’, and 
that their father “ was a debauchee, a drunkard and an extra- 
vagant person” and “ had no necessity to effect the sale.” The 
plaintiffs, therefore, prayed that the said deed of sale might be 
set aside and that a decree for possession of the lands thereby 
conveyed might -be passed in their favour on condition that 
they should pay to the appellant “the money (ifany) proved 
to have been paid by the defendant for valid necessity”. 

The appellant did not deny the alleged custom, but pleaded 


‘inter alia that he purchased the land in good faith on payment 
- of lawful consideration without knowledge, that the plaintiff’s 


father was a debauchee and an extravagant person, that no debt 
was contracted by their father without necessity, and that the 
debt which their father contracted with him was spent for valid 
necessities. 

The consideration for the sale was Rs, 18000, the details of 
which, as stated in the deed, are given in their Lordships’ 
judgment.. The District Judge made a decree in plaintiffs’ 
favour for possession of the lands in question on payment of 
Rs. 13,100 to the defendant. _ 

On appeal, the Chief Court affirmed the decree of the Court 
below; but reduced the amount of payment thereby fixed to 
Rs. 6,100.. 

The. defendant-appellant,, thereupon, appealed to His 
Majesty in Council. 


‘De Gruyther K. C. and Dube, for the appellant.—The rule 
of Hindu Law, where the Mitakshara applies, is that it is the 
pious duty of the sons to pay off their father’s debts unless they 
čan prove that the debts are contracted for immoral purposes, 
and when the sons claim to set asidea sale of ancestral property. 
made by their father to pay off antecedent debts, the onus is on 
the sons to prove that such debts were contracted for immoral 
purposes. It is unnecessary for the vendee to show that there 
had been a prior inquiry or that the money had been borrowed - 
in ‘a’ case of necessity: Bhagbut Pershad v, Mussumat 
Girja Koery(:). Here the cqnsideration was applied to pay off 
eS S RBs A, 09 S 
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antecedent debts and unless the plaintiffs can show that there . 


is a custom in the Punjab which over-rides the rule of ordinary 
Hindu Law the sale in question is binding’on them. But there 
is-no such special custom in the Punjab, where the ordinary 
Hindu Law applies: Jagan Nath v. Tulsi Das() and Bahadar 
Singh v. Desraj(2). Among the Jats in the Punjab a father can 
alienate ancestral property for necessity and necessity includes 
antecedent debt, meaning, debt antecedent to the transaction 
impeached: Sardari Mal v. Khan Bahadur Khan() which was 
followed in Devi Ditta v. Saudagar Singh, and Digest of 
Customary Law in the Punjab, by Rattigan, p. 97. 


` Sir H. Erle Richards K. C. and Abdul Majid, for the res- 
pondents.—It was not suggested until now that the Hindu Law 
governed the parties, who are agriculturists. In the Courts 


below the case was that the law applicable was the Customary ` 


Law which governed the Punjab agriculturists. Itis, therefore, 
Submitted that the same law should be applied here. Ancestral 
land is inalienable except for necessity and it is for the appell- 


ant vendee to prove that there was necessity. He had notice | 


of all the facts. He knew, as found by the Courts in India, 
that the vendor was extravagant and contracted debts in ques- 
tion as acts of reckless extravagance: Devi Ditta v. Saudagar 
Singh(4) and Sobha Singh v. Kishore Chand(5) were relied on 
and Jagan Nath v. Tulsi Das(*)and Lachman, Das v. Pahla 
Mal(6) were distinguished. Reference was also made to the 

- Digest of Customary Law in the Punjab, by Rattigan, PP- 933 
IIO, II3, 114 and II5. 


De Gruyther K. C. in reply.—If there-is a previous debt and 
money is lent to discharge it, and if the money lent is in fact so 
applied, there is no obligation on the lender to inquire as to 
the nature of the antecedent debt or as to the purpose for which 
it was incurred. 


The judgment of their’ Lordships was delivered by 


` SIR JOHN EDGE.—This is an appeal by the defendant in the 
suit from a decree, dated the 16th January 1909, of the Chief 
Court of the Punjab, which varied a decree, dated the 31st 
July 1907, of the District Judge of Gujranwala. 





_ (1) (1898) P. R. No, 72 of 1898, (4) (1900) B. R. No, 65 of 1900. 
(2) (1901) P, R. No, 53 of 1901, - e (5) (1907) P. R, No. 65 of 1907, 
(3) (1899) P, R, No, 11 of 1899, . (6) (2908) P. R, No, 59 of 1908, 
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The plaintiffs, who are Sikh Jats, and the sons of Sardar 
Gurbakhsh Singh, deceased, brought their suit in the Court of 
the District Judge of Gujranwala, to obtain possession of 
ancestral lands which had been conveyed,in their lifetime by 
their father to the defendant by a deed dated the 26th August, 
1892. They alleged in their plaint that, according to the 
custom of the agriculturists of the Punjab, their father was not 
competent to sell the ancestral lands without necessity, and that 
their father was a debauchee and an extravagant person, and 
there was no necessity for the sale, and they prayed fora 
decree cancelling the sale-deed and for possession on condition 
that they should pay to the defendant the money, if any, which 
might be proved to have been paid by the defendant to their 
father for valid necessity. The defendant, so far asis now 
material, alleged in his written statement that he purchased 
the land in good faith on payment of lawful consideration with- 
out knowledge that the plaintiffs’ father was a debauchee and 
an extravagant person, that no debt was contracted by their 
father without necessity, and that the debt which their father 


- contracted with him was spent for valid necessities. The defen- 


dant did not in his written statement deny that the plaintiffs 
and their father were agriculturists to whom the custom alleged 
by the plaintiffs would apply. 

According to the sale-deed of the 26th August 1892 the con- 
sideration was’ Rs. 18,000, the details of which stated in that 


deed were— 
. Bs, 
Left with the vendee for payment to Din Muhammad Beg, 


Muhammad Amin Beg, Bodh Raj and J agan Nath, the previ- 

ous mortgagees A . 9,500 
Credited to the vendee on secon of previous debt, prinoipal, 

and interest due to him under a bond, dated the 13th Febru- 

ary, 1891 i . 4,650 
Credited to the yondeso on desea of the previous debi princi- 

pal, and interest due to him under bahi account entered on leaf 

No, 115, . . . . . . + 3,350 
Now received in cash before the Sub-Registrar ‘ x X Sco 


As it must be taken as admitted on the pleadings that the 
custom alleged by the plaintiffs applied, the onus of proving 
the validity as against the plaintiffs of the consideration was 
upon the defendant, the vendee. On that basis the case was 
fought in the Courts below. f 

It was found as'a fact by the District Judge, and on appeal by 
the Chiet Court, that the plaintiffs’ father, the late Sardar Gurba- 
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khsh Singh, was recklessly extravagant, and that he did not know 
how to manage his affairs properly. That concurrent finding 
has an important bearing on the question of necessity, as the 
payment of a just debt by the male proprietor of lands to which 
the custom applies is a necessity for which he can validly as 
against the reversioners alienate ancestral lands. It was held 
in this connection by a Full Bench of the Chief Court of the 
Punjab, and as their Lordships consider correctly, in Devi Ditta 
v. Saudagar Singh(), that a “just debt”? means a debt which 
is actually due and is not immoral, illegal, or opposed to public 
policy, and has not been contracted as an act of reckless extra- 
vagance, or of wanton waste, or with the intention of destroy- 
ing the interests of the reversioners. 

The District Judge, and on appeal the Chief Court, dealt with 
the items composing the Rs. 18,000 s set out in detail in the 
sale-deed of the 26th August, 1892. It appears that the lands, 
or some of them, which were included in the sale-deed of the 
26th August, 1892, had been previously mortgaged to Din 
Muhammed Beg and others by the plaintiffs’ father on the roth 
October, 1891, for Rs. 6,100 for a period of twenty years with 
liberty to those mortgagees to make improvements, the cost 
of which, with interest thereon, the motgagor undertook to 
pay at the time of redemption. The District Judge found that 
the Rs. 6,100, part of the item of Rs. 9,500, was a just antece- 
dent debt, the payment of which was a necessity, and that it was 
` not proved to his satisfaction that the balance of the first item, 

namely Rs. 3,400, was due from Gurbakhsh Singh to Din 
Muhammad and the other mortgagees or constituted a just debt 
for the payment of which to Din Muhammad Beg and those 
other mortgagees of 1891 there was a necessity within the 
meaning of the custom. With those findings of the District 
Judge the Chief Court on appeal concurred. Their Lordships 
consider that these concurrent findings should be accepted as 
conclusive so far as the sums of Rs. 6,100 and Rs. 3,400 are 
concerned. l 
_.As to the second item, Rs. 4,650 of the detail of the cons 
sideration, the District Judge, although he was not satisfied 
that there had been any necessity for the borrowing by 
Gurbakhsh Singh of some of the amounts which are included in 
that item and as to others assumed from the recitals in some 
of the bonds which were produced by the defendant and 
without further proof that thete had been necessity, allowed 

(1) (1900) P, R, No, 65 of 1900, 
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P. ©. the whole item of Rs. 4,650 as a charge which the plaintiff 
should pay to the defendant. The Chief Court on a careful 


Tla consideration of the evidence disallowed the whole of the item, 


Sarpar Rs. 4,650. ae 
KIRPAL The Judges of the Chief Court considered that the District 
SGE Judge had not rightly. appreciated the rule as to the onus of 
S ne ap proof, and they were unable to find that any necessity had 
‘Batwanr been established for the incurring by Gurbakhsh Singh of any 
Smam = of the debts which composed the item of Rs. 4,650. From 
‘Six John that conclusion of the Chief Court their Lordships see no 
-, Edge. reason to dissent. 
an The District Judge disallowed Rs. 1,000 of the item of 
Rs. 3,350 of the detailed consideration, and the whole of the 
item of Rs. 500, finding that the Rs. 1,000 and the Rs. 500 
were debts which Gurbakhsh Singh had incurred.as acts-of reck- 
less extravagance. The Chief Court found that the District 
Judge had rightly disallowed the Rs. 1,000 and-the Rs. 500, 
and pointing out that no mention of the Rs. 3,350 account was 
made in a consolidating bond which Gurbakhsh Singh executed 
on 13th February, 1891, found that no necessity had been proved 
for any portion of the item, Rs. 3,350. With that conclusion 
of the Chief Court their Lordships agree. 
The result is that their Lordships will humbly advise His 
Majesty that the appeal should, be dismissed and the decree of 
the Chief Court be affirmed. The appellant must pay the costs 
of this appeal. 


Appeal dismissed. 


Solicitors for the appellant: Barrow, Roger & Nevill. 
Solicitor for the respondents: Edward Dalgado. 
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ORIGINAL CIVIL. 





Before Mr, Justice Beaman, 


BHAGVANDAS PARASHRAM 
v. 


BURJORJI RUTTONJI BOMANJI.* 


Wagering contract—Forward dealing in linseed—Test of wagering contraci== 
Pukka Adatia—Plea of wagering against him by his client, 


Whon a forward commercial contract, regular in every outward 
particular from first to last, is repudiated by one party on the ground 
that it is a wager, the Court should always incline strongly 
to take the contract to be in reality, what upon ibs face and form it 
appears to be. It should bea matter of great difficulty, and always 
against the inclination of the Court, to convince it that the apparent 
rectitude of the documents is not as real as it is apparent. 
A Court should not be so eager to strain the judicial machinery to its ut- 
most limits, to pry microscopically into the minds of men, to open up a 
hundred transactions in the hope of throwing light on one, to alarm 
great markets and unsettle commerce, in order that if at last this 
wide ranging quest succeeds, a dishonest gambler may be excused from 
paying what, whether legally or not, he is morally bound to pay. 

A Pukka Adatia is a commission agent and something more. He 
receives orders from his constituente and places them in the open 
market. His obhgations are briefly to find money for goods or goods 
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for money or settle differences on due date, A peculiar feature of his ` 


is that he can allocate his principal’s contracts to himself when it suits 
him to do so, Where à Pukka Adatia who has been compelled, 
owing to default of his client on one side or the other, either to find 
goods or money, seeks to recover from that defaulting client the amount 
he has been obliged to pay on his account, it becomes on the face of it 
almost impossible to say that as between him and his client any defence 
of wagering could succeed, i 


TuE plaintiffs, Bhagvandas Parashram, were a firm carrying 
on the business of Pukka Adatias in Bombay. 

Burjorji (defendant) paid the sum of Rs. 61,000 to the plain- 
tiffs on the 30th June 1910; and the same day sold through them 
2000 bales of Broach Gin Cotton for March 1911 delivery ; 
and also instructed them to sell 1000 tons of linseed 
‘for September 1910. 

On the 6th July rgro, the defendant instructed the 
‘plaintiffs to sell 800 tons of linseed; and on the 1rth idem, 
he instructed them to-sell 2200 tons of linseed, all for the 
September 1910 delivery. ` : 

* 0, O, J, Su iNo, 272 of 1911, 
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On adjusting the linseed contracts on their due dates, it was 
found that there was a loss of Rs. 158,426-7-0 to the defendant. 
The cotton transaction was closed at a profit of Rs. 5804-2-3 to 
the defendant. . 

` The plaintiffs filed this suit, on the sth April, 1911, to recover 
from the defendant the balance which he owed to them of 


_Rs. 90763-14-6 with interest. 


~~ The defendant pleaded in substance that the transactions 
reli¢d on by’ the plaintiffs were wagering and he was not liable 
to be sued on them. He contended that the sum of Rs. 
61,000 was deposited with the plaintiffs as a fixed deposit for 
three months carrying interest at seven annas per cent. per 
month and counterclaimed for the amount with interest. 


Jinnah with Robertson, for the plaintiffs. 
Davar with Wadia, for the defendant. 


BEAMAN J.—In this suit the plaintiffs, a firm trading under 
the style of Bhagvandas Parashram, sue the defendant Burjorji 
Ruttonji Bomanji for the sum of roughly Rs. go,ooo odd on 
account of losses said to have been incurred by him to them in 
the sale and purchase of 4000 tons of linseed. 

The material facts for the purpose of introducing the points 
chiefly in controversy are that the plaintifffirm claimed to be 
Pukka Adatias doing business*in the Bombay market on a very 
considerable scale. The defendant isa Parsi gentleman of 
twenty-nine years of age, who, according to his own statement, 
has never done any settled business but has frequently dabbled, 
as he calls it, in stocks and shares and occasionally in cotton, 
Until this disastrous venture of his in linseed he never seems 
to have dealt in that staple. In September 1909 the defendant 
Burjorji won the St. Leger Sweep to the amount ofa lakh- 
and-a-quarter and it was with the balance of this money after 
paying off debts he owned at the time that he entered the Iin- 
seed market. He became acquainted with the plaintiffs’ Munim 
Hargopal as far back as 1907 but it was not until after he had 
won this considerable sum of money in t909 that he ever 
appears to have entered into commercial transactions with him. 
On the 3oth of June r9to the defendant Burjorji bought 2000 
bales of fine Broach cotton forward for the March delivery, 
giz. At the game time he sold 1000 tons of linseed for the 
September delivery, 1910. «On the 6th of July he sold 800 
more tons of linseed for the same September delivery, These 
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three contracts the defendant admits. On the rith of July the 
plaintiff contends and the defendant denies that he solda 
further 2200 tons of linseed for the September delivery. On 
the 3oth of June or the rst of July the defendant deposited a 
sum in two instalments of varying dates amounting in all to Rs. 
61,000 with the plaintiff-firm. This sum was to carrry interest 
at the rate of 7 as. per cent. per mensem. The plaintiff con- 
tends that the money was deposited as margin-money in res- 
pect of the forward contracts into which the defendant had 
entered with the plaintifffirm for cotton and linseed on the 
30th of June, 1st of July, 6th of July, and 11th of July. The 
defendant contends that Rs. 61,000 was a fixed deposit with the 
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plaintifffirm having no connection whatever with his specula- 


tive forward dealings in cotton and linseed, and he now 
counterclaims for that amoùnt. The market went in the 
defendant’s favour, so far as the forward cotton transaction was 
concerned, and it was settled by the plaintiff-firm either on 
the roth or 11th of July. The gross profit which the defen- 
dant made on that speculation would have been about Rs. 8,000 
but after deduction for commission and interest on the sum 
paid so many months in advance of due date, the defendant 
actually won some Rs. 5,000 odd on this transaction. But 
from the first the linseed market went against the defendant 
and by the, 30th of September, which was the last date for 
giving delivery of the 4000 tons he had sold, the market had 
risen so high that the loss on this transaction was somewhere 
about Rs. 150,000. The defendant has suggested in the course 
of his evidence here, although I do not think that it had enter- 
edinto his mind before, that the plaintiff-firm closed the 
cotton contract without consulting him. It is interesting to 
note that had the defendant left the contract to be settled on 
due date he would have won very nearly enough upon it to 
meet his loss on the linseed. However that may be, the 
Plaintifffirm, who as Pukka Adatias, contend that they had 
accepted the defendant’s order to sell 4000 tons of linseed 
forward for the September delivery and had in fact sold them, 
pegan to call upon the defendant as the month of September 
approached either to increase their margin-money or authorise 
them to buy ready for delivery to their buyers or to settle 
these forward sales by cross contracts. I shall have to say a 
few words upon what occurred about the end: of August and 
until the contracts were finally settled onthe goth of 
September or rst of October when I deal with the 
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more in detail. The plaintiffs settled with the buyers by pay- 
ing differences at the market rates of the day with the excep- 
tion of 300 tons which they bought ready in the market for 
delivery; that is to say, the forwardusales for 3700 tons were 
settled by cross contracts and payment of differences to the 
amount which the plaintiff-firm now claim from the defendant. 
The plaintiff-firm have given the defendant credit for the 
amount of margin-money deposited and for the profits he made- 
upon the 2000 bales of Broach cotton which he bought forward 
for the delivery of March rorz. 

[After discussing the evidence on the defendant’s minor 
defences, His Lordship arrived at these findings of fact J—I have 
arrived at these findings, first, that the plaintiffs are Pukka 
Adatias. Next, that the defendant sold through them 4000 
tons of linseed (of which he admits the sale of 1800 tons) bet 
ween the 30th of June and the ruth of July for delivery in Sep- 
tember. I have also found that at the time of entering into 
these contracts he deposited Rs: 61,000 as margin-money with 
the plaintiff-firm. But for the very extraordinary rise in the 
linseed market that margin-money should have been amply 
sufficient to cover all anticipated losses. Had it done SO, 
we should have heard nothing more of this case. But owing 
to the rapid rise of the market, the defendant’s losses not only 
swallowed up the whole of his margin-money, as well as his. 
relatively small gains in the cotton transactions, but left him 
still indebted to the plaintiff-firm in a very large sum. When 
they seek to recover this the defendant meets the claim by a 
general defence that all these contracts were by way of wager- 
ing. He has said in his examination that but for the mannet 
in which the plaintiff-firm deceived him about the fixed deposit 
he would have done his best to pay his losses and not fall back- 
upon this technical defence. But he professes to have been so 
enraged and indignant at the manner in which he was duped 
and afterwards bullied by Hargopal that in the last resort he 
has taken the defence of wagering. Dealing with the main 
defence of wagering, I should like to make a few general obser- 
vations. I have probably had more wagering defences to try, 
than any other Judge at present sitting in this Court. Iam 
familiar with all the leading authorities and the passages which 
counsel almost invariably quote from them in argument. Used as 
admonitions, definitions or suggestions, the commonest citations 
from the books break into two main divisions: (1) attempts to 

define what the law means by wager; (2) attempts to lay down 
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general rules for the conduct of the enquiry, when what has O. O. J. 
all the appearance of being an ordinary genuine commercial 1912 
contract, is said to be a wager. The authorities are most “Ww 
prolific in the second part. It is possible that counsel engaged Braevanpaa 
from time to time in this or that particular case of the kind, v. 
come to them fresh and cull liberally from them, for their own Bonronit 
purposes, without quite realizing that the Judge has heard Beaman J. 
them over and over again, from the lips of other counsel 
engaged in other similar cases. It is rare indeed for a 

wagering defence to go through, without the Judge’s attention 

being invited, as though to something new, striking and useful, 

to half a score of. weightily worded and impressive dicta of 

eminent Judges, who have in this manner sought to afford 

guidance to those who come after them. Without meaning 

the least disparagement of these efforts, I own that by now, 

I sometimes think it almost’a pity, if for no other reason than 

that it swells the volume of argument, that so much labour and 

ingenuity has been spent on the Bench along this line. Many 

of the favourite and most famous passages are so sonorous 

and ample that counsel, young counsel especially, can hardly 

be expected to resist the temptation of repeating them ore 

rotundo on every possible occasion. Great Judges who very 

likely sitting in appeal have but one or two at most of such | 

cases to decide, and are, therefore, naturally anxious to expound 

as fully as possible what they conceive to be the true princi- 

ples of all such enquiries, have generalized upon this topic 

with uncommon vigour. Courts are warned against trusting j 
too readily the apparent rectitude of the documents; Courts are 
warned to probe the surrounding circumstances; Courts are 
asked to be astute in unearthing what may prove to be 
turpitude masquerading in the dress ọf probity; they are 
éxhorted not to believe the written contracts nor the sworn 
testimony of the plaintiff in support of them, but to gó behind 
and beyond in quest of the truth. And counsel as far as my 
experience, which is large, has yet gone, never tire, and 
- never seem likely to tire, of these well rounded, sometimes a 
little exuberant, but always dignified and impressive periods. 
I have studied, analyzed, even, I fear, contributed to the total; 
and the result has been, as I am certain it always must be, to 
show that the whole collection of “ familiar quotations” on this 
particular topic means just this and nothing more. When what. 
appears from first to last to be aegenuine commercial contract 
is said to be a wager, the trying Court should do the best it can 
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to find out whether it really is so or not. That is what 
every Judge of first instance, trying every disputed question 
of fact, wishes to do. But this grave and formidable array of 
judicial dicta, the work of many great Judges, produces an im- 
pression that in trying a wagering defence, a Judge is faced 
with a very different and much more difficult task than.in trying 
any other fact. It might indeed be thought that not only was 
a special attitude of mind enjoined, but virtually a special 
procedure. This is mainly due to the extremely elaborate 
diction in which many of these judicial utterances are clothed. 
But I say with all submission and complete confidence that 
this is not really so; that while a wagering defence to 
an ordinary forward contract is inevitably attended by 
certain difficulties, neither in principle nor in practice 
ought the trial to differ from the trial of any other legal de- 
fence. As to not being misled by the apparent rectitude of 
the documents, this seems to me to mean no more than this, 
that subject to the law of evidence, a party to a written | 
contract may show if he can-that it is not enforceable against 
him. As to the rest of the stock phrases they yield, on 
analysis, nothing more than that a Court will have to décide 
on all the legal evidence available whether the repudiating 
party, really meant what he said or not, and whether the other 
party, supposing he did not mean what he said, knew that ‘and 
assented to it. In other words whether the contract sued upon 
was the real contract or whether an undisclosed and altogether 
different contract was the real contract. I may presently say 
a word or two upon the general spirit of all these judgments 
and submit with respect that the subject may perhaps advai- 
tageously be looked at in a different light. But before doing 
that, I own I wish some good and complete definition of a 
wager could be framed, or that none had been attempted. 
Those most in vogue, the definitions of Cockburn C. J., of 
Cotton L. J., and of the acute text-book writer Anson, fit with 
nice exactitude about ninety per cent. of all forward spécula- 
tive commercial business. Yet gains and losses in that busi= 
ness would probably be decreed by any English Court. A real 
wager, that which the law meant to repress and against which 
the Judges have spoken so strongly and consistently, is usually 
easy to recognize and ought to be easy to define. But a defini- 
tion of a wager, intended to cover everything which the law 
will not enforce, which fits thousands of contracts which ‘it 
will enforce as well as one or two which it will'not, is ‘for its 
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own purposes a bad definition. It is not perhaps so much the O. C. J. 
fault of the definitions as of the fact; for the truth is that a 1912 
very large percentage of speculative commercial transactions =~ 
are in essence as much wagers, as any book-maker’s bets. But Buacvanpas 
as they are a part of mercantile usage and custom, and the v. 
law merchant recognizes and approves them so long as Bowors 
they remain decently disguised in the right commercial dress, Beaman J. 
the Courts here take them all to be what in appearance  —~ 
they are, and are by no means astute to look round the 

corner, or pty into the minds of the parties. It is easy enough 

to define a wager, but where the applicability of the definition 

to any case or number of cases depends upon the ascertain- 

ment of a mental state, unexpressed or more often the direct 
opposite of what is expressed in the actual form of the agree- 

ment, the practical difficulties which beset the enquiry must 

always be formidable, and usually prove insurmountable. Iam 
speaking now exclusively of cases of alleged wager which take 

the form of regular commercial forward buying and selling 
contracts. So far as the form goes, there is no wager discover- 

able. Andif the proper formalities are observed from the 
beginning to the end of the transaction, it is almost impossible 

to say ina majority of cases, whatever the Court may suspect, 

that one at least of the parties, ifnot both, had not good honest 

trade intentions. Every attempt to embroider upon the defiai. 

tions of wager, criteria for discriminating a genuine forward, or 
speculative contract from a pure wager, to be found in the case- 

law, has so far been defective or unsuccessful. I should sug- 

gest (if I thought that any definition were really of much use) 

that a true wager is where two persons agree to pay and re- 

ceive respectively money or money’s worth, merely upon the 
happening or not happening of an uncertain future event, and 

for no other consideration whatever. Unfortunately, even sup- 

posing that to be a valid definition, it does not remove the 
practical difficulty with which all Courts have to deal when a 
wagering defence is set up against the enforcement of a mer. 

cantile contract. For, as I have said, the form of the contract 

does not disclose any element of wagering at all. And it is 

only by getting rid of the form altogether and convincing the 
‘Court that the real contract or agreement between the parties 

was quite different and fulfilsall the terms of the definition 
that q defendant can hope to succeed at all. A contract 
petween A and B, dealers in cotton, may be identical from first 
to last in form, and, in fact, with a contract between C and D, a 
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0. ©. J. cobbler and a clerk, yet the former is almost certain to be held 
191g 20t, while the latter may be held to be, a wager. And this 
L>  shows-the utter uselessness of attempts at definition, if those 
Buacvanpas attempts are meant to help Courts in answering the single 
v. question of fact which, in all such cases, has to be tried. 

Burson . Every Judge knows very well what he has to try and how; 
Beaman J, in each case he has acertain amount of evidence, and it is 
—— upon that ‘evidence and the facts which it establishes that he 
has to say whether the parties to a forward commercial contract 
were trading or gambling. No amount of generalization, no 
amount of definition, is really of any help. Criteria which 
occur to certain most eminent and learned Judges as of genera] 
applicability and service, because they preponderate in that 
particular case, may be’ quite useless in another case. And 
when all is said and done, the question on each fresh trial is 
invariably res integra, was this defendant wagering? Did the 
plaintiff know he was wagering and accept the agreement on 

that basis? Were both wagering? And so on. 

Passing from these comments upon definitions and criteria - 
of wagers, to the attitude of the Courts towards such defences 
and the appropriate methods to be followed really as a con- 
sequence of that attitude, I think that it might be.an improve- 
ment to shift the view point. Mostofthe judgments, to which 
Courts are commonly referred fay guidance in these points, are 
strongly tinged with a moral sentiment. It can hardly be 
doubted, reading some of the more impressive passages, that 
their authors felt themselves to be doing a little more than 
coldly enunciating law; that they felt themselves to be carrying 
out a moral mission. Hence the energy, sometimes the vehe- 
mence, with which they exhort all Courts of Justice to be extra- 
ordinarily vigilant, extraordinarily keen on the scent of an 
alleged wager, wrapped up in the decent garb of a forward 
contract. And as a corollary it must be supposed that all 
holding such views deem it a matter for congratulation when a 
Court is able to nonsuit a plaintiff, and give a defendant relief 
on the ground of wagering. Regarded thus, in the light of 
public morality, I may be permitted to doubt, whether any 
such sentiments could really be justified. For reasons, possibly 
a little out of date, the English law set its face very sternly” 
against enforcing wagering debts. Amongst honest men, the 
consequence has been not to rob these of their moral obligation, 
not in any way to lessen it, put rather to make them, most 
scrupulous and exact in the payment of precisely those debtg 
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which the law will not enforce. That ought to bea clue, if no 0. 0. J. 
more, to the trend of public opinion; it might even suggest 1919 
that restricted to the simple ethical ground,. the law does not ise 
accurately reflect the common sense and the common mcrality Bracvanpas 
of the people. But surely it ought to be plain, that when a v. 
gambler who would only too willingly take his winnings, asks Buren 
the Court to absolve him from paying his losses, he is not Beaman J, 
taking any high moral ground. Nor do I see a single valid =~" 
reason why Courts should be extra “astute”, or spend more 
pains and feel more responsibility in trying to reach a conclu- 
sion which is neither salutary to public or private morals, than 
in any other ordinary enquiry into the facts. Rather I see 
many reasons -to the contrary. It is not as though when 
Courts allow a wagering defence, they might, although con- 
demning the individual who has benefited by it, console them. 
selves by thinking that the decision contributed to reducing 
the public evil of gaming., For it does nothing of the kind; it 
does exactly the reverse. There is, always has been, and most 
certainly always, will be, an immense amount of what I may 
call ‘market gambling’ all the world over. Honest people 
who indulge in it pay their losses, as well as collect their gains. 
Dishonest people take their gains, but refuse to pay their losses. 
It is, or ought to be, evident, that when a Court upholds them 
in doing so, it does an act calculated not to repress or diminish, 
but increase and encourage the very evil it strikes at. Nothing 
is more likely to stimulate gambling amongst the worst class 
-of gamblers than to know that while there is at least a chance 
of being paid if they win, they will certainly not be compelled 
to pay ifthey lose. Assoon as these considerations, the weight and 
soundness of which, I do not think, any Judge who has practical 
experience, or any moralist, would dispute, are fairly taken into 
account, it will be seen why I venture to suggest a reconsideration 
of much, rather hortatory than strictly legal, in the leading cases 
on this subject. So far from there being any need for Courts 
to be particularly astute or vigilant, or suspicious, or whatever 
term may please best, when confronted with a wagering 
defence, I should be inclined to say that were generalization 
desirable at all (in’ my opinion it rarely is) it might be much 
bétter expressed thus. When a forward commercial contract, 
regular in- every outward particular from first to last, is 
“repudiated by one party on the ground that it is a wager, the 
Court should always incline and inclire strongly to take the 
gontract to be in reality, what upon its face and form it 
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O. @. J. appears to be. It should be a matter of great difficulty, and 
1912 always against the inclination of the Court, to convince it 
~~ that the “apparent rectitude of the documents” is not as real 

Baacvanpas as it is apparent. For why should a Court be so eager to 
v. strain the judicial machinery to its utmost limits, to pry 

BuroRI microscopically into the minds of men, to open up a hundred 

Beaman J, transactions in the hope of throwing light on one, to alarm 
—— great markets and unsettle commerce, in order that if at last 

this wide ranging quest succeeds, a dishonest gambler may be 
excused from paying what, whether legally or not, he is 
morally bound to pay? 

Rather might not the Courts turn to this feature of all such 
cases. Here isa party who admits and must admit that he 
has deliberately cloaked his dealings in lawful form for the 
sole purpose of concealing their true nature, and deceiving, 
(should it be desirable from his point of view to do so) the 
Courts of Justice. Things fall out, differently, and this man 
comes clamouring into Court confessing his terpitude, and 
claiming much more than common indulgence and sympathy 
in the conduct of the enquiry, the result of which, he hopes, 
will be to show that he not only makes false documents but 
gambles and does not mean to pay his losses. On what 
conceivable principle of law or ethics is such an one entitled 
to any special consideration at the hands of the Courts; or why 
for such an one should they work themselves up into any spe- 
cial heat of righteous indignation against the plaintiff, or fierce 
zeal of investigation, such.as is suggested in all the stock 
passages from the cases? The defendant in fact says this- to 
the Court “I very carefully and deliberately laid my plans to 
deceive you, should it have been to my interest to do so. It 
isnot. I therefore beg you to accept my explanation, and 
relieve me against the ordinary legal consequences of my and 
the plaintiff's carefully planned imposition. I mean to deceive 
you whichever way things fell out, or at any rate I meant to 
pe thoroughly dishonest from first to last. Surely so comple- 
tely dishonest, such a radical rogue deserves the sympathy and 
full indulgence of every Court of Justice.” I do not like that 
appeal myself, and I am always disposed and strongly dispo- 
sed to turn a deaf ear to it. Another serious consideration 
is this, that while Courts so far are agreed to vie with each 
other in astuteness to unmask the small, they are content 
to be proportionately obtuse to the sins and shortcomings 
of the big, gambler, In two transactions every single fact, 
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the complete form, and the real intention may be identical, 0. 0. J, 
but in the one case the Courts turn away contemptously from = 944 
the defence of wagering, in the other they are indefatig =~ 
able in trying to establish it. A and B are two great a oie 
dealers in cotton; Cand D. are a cobbler and a carpenter. 

A sells B 500 bales of cotton in October for the March Buioni 
delivery ; on due date the market has risen ten rupees a Beaiiän J. 
bale; A does not want to give, nor B to take delivery. 

B sells 500 bales of cotton to A at the due date price, and A 

pays B Rs. 5000. That is trade. Cand D do exactly the 

same thing in every smallest detail. That is a wager. It 

is presumed in the first case that A and B intended when the 
contract was made to give and take delivery. The result 

shows that if that was at any time part of, it was not 

the final predominant intention. But it saves the. 

deal. C and D are presumed never to have intended at 

any time either to give or take delivery, that condemns it. It 

is probably perfectly true that C and D were merely gambling 

in differences; it is as true$that A and B were doing the same. 

But because A and B are dealers on a large scale in cotton, it 
becomes virtually impossible to prove in any given instance 

that they were wagering, or to use a more decent term ‘specu- 

lating,’ and intended no more than to settle -by payment of 
differences. Each can say I was quite willing to give or take 
delivery. And that is usually enough. But the same is really 

as true of the cobbler and the carpenter, provided that the 

loser has margin enough to pay. A staple like cotton has its 

money value, and on due date the seller, if a loser, has only to 

call on-the buyer to pay the price, add his margin-money, and 

deliver the goods. The buyer in turn can then sell them at 

once, and pocket his gains in the shape of differences. This, I 
believe, could always be done in a brisk market, were it actus 

ally necessary. It may be, asin this case, that the forward 
sellings of linseed far exceeded the supply. But that would hit 

_ genuine dealers just as much as mere gamblers. Where that 
happens, and it must. often happen, a certain number of per- 

fectly genuine contracts.have to be settled by the payment 

of differences. Of -course it may be answered, no genuine 

dealer has any right to sell what he has not got and may never 

have. But the‘operations of ‘large markets in large staples 

would not, I think, be found to conform to that very sound 

rule of small retail trade. And where there aré goods enough 

in the ‘market to go round on due date, every contract whether 
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O. C. J. in essence trade or wager, could be, were it worth while, ful- 
191g ledin the manner I have described. But asa rule it is so 
=~ much simpler and more convenient to settle by paying differ. 

BHagvanpas ences, that unless the buyer is badly in need of the stuff, or 

v. the seller actually has iton hand to sell and wants to sell it 

Busion (though this is ex Aypothesi unlikely if not absurd) that is the 
Beaman J. course commonly followed even between genuine dealers. 

~, Ifthe difficulty of making good a wagering defence isso ` 

great (and in my opinion ought to be so great) even in the most 

questionable forms of forward contracts between two persons, 

that difficulty is increased a hundred fold and made virtually 

insurmountable, where as here the defence is raised against a 

Pukka Adatia. Asa legal entity a Pukka Adatia was created 

by the judgment. of Chandavarkar J. confirmed in appeal by 

. Jenkins C. J. Briefly and neglecting his one distinguishing 

characteristic, he is very like an ordinary del credere agent. 

But he is that and more. In the case of any broker. or 

commission agent who is doing honest business, it may well 

be doubted whether a wagering defence could logically be 

set up against him. A fortiori is this so, where the party 

suing isa Pukka Adatia. I will not say that there might not 

be cases in which such a defence could be raised and could 

succeed. But they would be extremely rare. If, for instance, 

the defendant could satisfy the Court, that the plaintiff not 

only knew that he, the defendant, was a pure gambler, but 

also the party on the other side to whom he had passed on the 

defendant’s order, then no doubt he, the Pukka Adatia, would 

‘fall within the provisions of the Bombay Gambling Act III of 

1865. Soalsoif, in exercise of his peculiar privilege, the 

Pukka Adatia appropriated a client’s contract to himself. It 

might then be comparatively easy to show that he knew that 

his client was a pure gambler, and never meant either to give 

or take delivery, anda party who knowing that contracts in 

form-either for the giving or taking of delivery must logically 

be held to know, and therefore to intend, that no actual deli- 

very was to be given or taken under the formal contract. But 

in a vast majority of cases, having regard to the legal character 

of a Pukka Adatia, as defined in the judgments of Chandavar- 

kar J. and Jenkins C. J., and adding thereto the numerous de- 

finitions of what amounts to a wagering agreement and what 

must be found before the Courts will allow that defence, it 

appears to me s&fe to say, generally, that ‘a Pukka Adatia.is 

virtually beyond the reach of that plea. This may be unfortu- 
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nate, since there can be little doubt that Pukka Adatias in the 0. 0. J 
Bombay market constitute themselves the channel of purely 


1912 
wagering agreements on a very large scale, and seem likely to =~ 
be able to go on doing so with complete impunity. BHAGVANDAS 

But whether unfortunate or not, I think, it can easily be v 


demonstrated that itis so. A Pukka Adatia, a creation asa Busonst 
legal entity as far as I know of the Bombay High Court, isa Beaman J, 
commission agent and something more. He receives orders ~~ 
from his constituents and places them in the open market. 
His obligations are briefly to find money for goods or goods 
for money or settle differences on due date. His peculiar 
feature, and one which is, as far as I know, not shared by any 
other agent known to the law, is that he can allocate his 
principal’s contracts to himself when it suits him to do so. 
Leaving that aside, it is evident that a commission agent, who 
` receives an order from a constituent to sell 2000 tons of any 
staple in the market and proceeds to sell those 2000 tons to 
perhaps a hundred buyers himself guaranteeing the goods for 
the money and the money for the goods, is engaged in a 
transaction which upon no view yet taken of any law of 
gambling nor under any definition of gambling or wagering 
could possibly be exposed to that defence. In the present 
instance the plaintiff-firm have shown that they sold the whole 
of the defendant’s 4000 tons of linseed to various buyers num- 
bering thirty-nine in all. None of those buyers knew who the 
seller was or for that matter whether any single individual was 
selling in the market more than the relatively small amount 
each himself bought. The contracts, both selling and buying, . 
are made in the first instance as between the Pukka Adatia and 
his client. Thus, in form, the plaintiff was a purchaser from the 
defendant of the whole of the 4000 tons, and in form it was the 
plaintiff who sold to these thirty-nine buyers that amount of 
linseed. Where these contracts are satisfactorily carried out on 
both sides the Pukka Adatia is remunerated by commission at 
a slightly higher rate than that ordinarily paid toa common 
agent; and that is because he undertakes the responsibility of 
“finding goods for the buyer and money for the seller. Where, 
therefore, a Pukka Adatia, who has been compelled owing to 
default of his client on one side or the other either to find 
goods or money, seeks to recover from that defaulting client 
the amount he has thus been obliged to pay on his account, it 
becomes, I think, on the face it almost ‘impossible to say 
that as between hiv] his client any defence of wagering 
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could succeed. There may be very exceptional cases where 
the defendant could satisfy the Court that the Pukka Adatia 
not only knew that he (the defendant) was merely gambling 
put that the client whom he found either to buy or sell with 
the defendant was gambling too ; and if that could be satisfac- 
torily proved then doubtless the intermediary would be affect- 
ed by the provisions of Act III of 1865 and could neither re- 
cover his commission nor any losses he had voluntarily incurr- 
ed on account of his client. Such a case, I think, could only 
occur where the Pukka Adatia had handed over a complete 
order of one client to another and could be shown conclusively. 
to have been fully aware of the intention of both those clients 
to do nothing more than gamble in differences. Where, how- 
ever, a client comes in with a large selling order and the 
Pukka Adatia immediately gives it out in the market to any , 
number-of different buyers, it cannot possibly be contended 
that not one of those buyers, any more than the sellers, ever 
had the intention of taking delivery. From the evidence in 
this case, and to that extent I think it may be trusted, it seems 
that the whole of this last order for 2200 tons was snapped up 
by eager bulls in the market within an hour and a half; so that 
it is almost out of reason even to suggest an enquiry into 
whether the plaintiff-firm knew that all those twenty-two 
buyers were at that moment pure gamblers who had not the 
slightest wish or intention of taking delivery. As faras I can 
see the plaintiff-firm did not care in the least who the buyers 
were. The market was probably very brisk at that time and, 
as the result proved, buyers were having it all their own way. 


= And from the evidence in this case1 might adducean additional 


reason in support of what I think is almost a self-evident con- 
clusion for I am unable to distinguish in any single particular 
the ordinary business done by a reputable firm like Breul & Co. 
and described by Mr. Morris, from the like business done by 
the plaintifffirm. It is true that Breul & Co. disclaim all 
pretensions of being Pukka Adatias, very likely because they 
are not quite clear what might be involved in that character. 
But having regard to the transactions between the defendant 
and Breul & Co immediately preceding these impugned trans- 
actions with he plaintiff-firm, I confess, it appears to me, that 
the defendant was doing with Breul & Co. exactly what he 
immediately afterwards was doing with the plaintiff-firm. Yet 
I do not suppose that any Court would be inclined to listen to 
a defence of wagering set up by Breul &.Co.’s clients upon any. 
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such transactions if they happened to be losers thereby. Such 0, ©. J. 
a case indeed could hardly occur because Breul & Co., like all 1912 
prudent commission agents, cover themselves amply before they J 
put contracts of this kind through; and „where a commission BEAGYANDAS 

` agent, whether Pukka Adatıa or not, insists upon margin-money v. 
before putting a selling or buying order through in the market, BU¥oRm 
I agree with Mr. Morris that it would be unreasonable on the, Beaman J, 
part of any Court to expect him to trouble himself about what 
might or might not have been passing in his client’s mind at 
the time. All that such an agent has to do is to see that he 
is covered, and then to put his client’s orders through. If he 
were further to be exposed to inquisitorial examination con- 
cerning the character of his clients on either side and if he 
emerged from that without satisfying the Court that he knew 
they were honest dealers beyond any possibility of doubt and 
were then to be deprived of his remuneration as agent or even 
called upon to refund cover which he held against his own res- 
ponsibilities to his other clients, the position of commission 
agents, however honést, would, of course, become immediately 

. impossible. The mistake that the plaintiffs made in this matte! 
was in not taking sufficient margin-money from the defendant: 
But when they found that the market had gone so far ‘against 
him as to exceed the margin-money he had deposited, I 
think, they might have fairly compelled him to close or deposit 
further margin-money with them. That is no doubt what most 
business-firms would do. But the mere fact that the plaintiffs 
did not.do this does not, in my opinion, create any solid differ- 
ence between the character of the transaction between them- 
selves and the defendant and the: character of the transaction 
between the defendant and Breul & Co. In neither case do 
I see how it is possible to ask any Court to hold that the com- 
mission agents are engaged in wagering transactions themselves 
or can be thought to be knowingly furthering the wagering 
transactions of others. i , 

I have not thought it necessary to go into a great deal of the 
evidence and the very elaborate arguments founded upon that 
evidence, because. for the reasons I have stated the conclu- 
sion, of the. case seems to me to be necessitated and in reality 
simple. I cannot believe for a moment any part of the defen- 
dant’s allegations that he was coerced into making written ad- 
missions which were substantially untrue, and at best that part 
of the evidence really belongs nofso much to the defence of 
wagering as to the proof of the disputed fact whether 2200 
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0. ©. J. tons were actually sold on the 11th of July. There is, how- 
1912 ever, one point in the evidence which, I think, I ought not to 
—~ pass altogether unnoticed because it certainly has a suspicious 

Buaavanpas appearance. It is part of the defendant’s case, and it is support- 
v. ed by the evidence of a witness taken on commission as well as 
Boysson by the notes ofa local reporter who was concealed at the 
Beaman J. interview, that the plaintiff-firm told the defendant that it 
—— would bea good thing to buy 300 bales at least adalatke 
karravai ke lie, in other words, I suppose, “for the benefit 

of the Court.” And in this connection Ex. 4 in the case also 
requires to be noticed. When the defendant first went to the 
plaintiffs’ solicitors, the managing clerk, one Jamnadas, prepared 

a draft authorizing the plaintiffs to buy 250 tons of linseed on 

the defendant’s behalf, and this is explained by the conver- 
sation reportedin Ex. 5 to be part of a deliberate scheme to 

give a colour of genuineness to the transactions which the 
plaintiffs well knew were wagering. The defendant, it may be 
observed, refused to sign Ex. 4; but therecan be no question 

that the draft was submitted to him and the plaintiffs wanted 

him to sign it; and I think it extremely likely that this pur- 

chase of 300 tons or so of linseed ready was made with. the 
object of convincing the Court that the transactions of the 
whole 4000 tons were genuine andnot mere wagering. That 
would be exactly the kind of thing that a clever Marwari would 

be quite sure to do and with the usual result of jeopardising 

a case which, in every other respect, would have been almost 
unassailable. Still in view of the fact that the Pukka Adatias 

were at that time confronted with almost certain losses of over 

a lakh of rupees, while they only held margin-money to the 
extent of Rs. 61,000, it is no wonder that they should have 

set their wits to work after their customary fashion to 
impose upon the simplicity of the Courts of Justice. It isreal- 

ly the only point in the whole case out of which the defendant 

could make any capital at all, and it is significant that that 

point should have been made a free gift to him by the plaintiffs 

in their desire to create evidence where no evidence of that 

kind was really needed. Certainly had this been a transaction 
between the defendant and the plaintifffirm themselves, I 
should, in view of that little additional touch and the virtual 
certainty that the plaintiffs knew exactly what the defendant 

had in view, have been disposed to hold that they knew that 

the defendant was merely gambling, and, therefore, neither 

they nor he at any time had the intention of either giving or 
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taking delivery. But considering, as I have already said, that O. ©. J. 
they immediately passed all these contracts on to numerous 
other purchasers, I do not think there is any room left for any 
such conclusion. Still I thought it as well to comment upon Braevanpas 
this characteristic feature of a Marwari case to point out that 
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v. 
if the plaintiffs” claim were defeated it would probably be Bunsogsr 
defeated because of that silly attempt to be too clever. Beaman J. 

I think now I have said enough to support the conclusion at = 
which I have arrived, namely, that the defence of wagering as 
against the plaintiffs in this case must fail ; and holding as I 
have done upon the other questions of fact, raised by the 
defendant, the result is that I must decree the plaintiffs’ claim 
in full agåinst the defendant with all costs, including costs 
reserved. . "ee 
The counter-claim must be dismissed. 
Suit decreed. 
Attorneys for the plaintiffs: Tyabji Dayabhai & Co. 
Attorneys for the defendant: Mulla & Muila. 
CRIMINAL REFERENCE. 
Before Mr, Justice Batchelor and Mr, Justice Rao. 
EMPEROR 1912 
Ue -a —_ 
V CHENNAPPA BASAPPA.* November 28, 


\ 


Prevention of Gambling Act (Bom, Act LV of 1887), See, 12t—Publie place— 
Swami’s Math, f = 


The accused were found playing for money with cards ina Math, 


which was enclosed in a compound wall and off the highway. It was 

` managed by a Swami of tho Lingayet community and was open to all 

Lingayeis and to other castes, subject to certain restrictions, The 

Swami could, if he chose, keep.the people out, Under these circum- 

stances, the accused were convicted of an oftence punishable under s. 12 
of the Prevention of Gambling Act, 1887 :— 

Held, setting aside the convictions and sentences, that the ‘Math’ 





*Criminal Reference No. 134 of 
1912, made by E, Machonoochie, 
District Magistrate of Dharwar. 


T12, A police officer may ap- 


prehend without warrant— 

(a) Any person found playing for 
money or other valuable thing with 
cards, dice, counters or other in- 


struments of gaming used in playing 


any game, not being: a game of 
mere skill, in any public street, 
place or thoroughfare... 

Any such person shall, on convic- 
tion, be punished with fine which 
may extend to ‘fifty rupees, or with 
intprisonment which may extend to 
one month, 
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A. On. dJ. could not be regarded as a public place within the meaning of the Pre- 
1912 vention of Gambling Act, 1887. i 
— ON the 25th June 1912, Chennappa and four others were 
Emperor found playing for money at about 4 P.M. with cards in the 
v. - Murgi~Swami Math near the dispensary at Haveri. ` On receiv- 
CHENNAPPA 


ing the information, the Head Constable with the Patel, Panch 
and Walikars went to the Math, attached the forty-one cards 
and cash worth Rs. 9-6-o found there and arrested the five 
accused. The accused were searched and the money found ` 
with them was also attached. Haveri being a place having a 
Railway Station, the Bombay Prevention of Gambling Act (IV 
of 1887) was applicable as pers. 1 ofthe Act, and the accused 
were proceeded with under s. 12 of the Act. 

The Second Class Magistrate at Haveri convicted the accus- 
ed under s. 12 of the Act and sentenced accused Nos. 1, 2, 3, 
and 5 to pay each a fine of Rs. ro and in default to suffer 
rigorous imprisonment for twelve days, and accused No. 4 to 
pay a fine of Rs. 6 and in default to undergo rigorous imprison- 
ment for seven days. 

The District Magistrate of Dharwar being of opinion that the 
convictions and sentences passed upon the accused were illegal, 
referred the case to the High Court, stating as follows:— 


“The whole case turns on whether the Murgi-Swami Math is a public place 
within the meaning of s. 12 (a) ofethe Act, The Math is enclosed ina 
compound wall and is off the highway. Itis managed by a Swami presuma 
ably as a trustee to the Lingayet community and though it is open to all 

- Lingayets and to other castes subject to certain restrictions it is apparently 
the fact that the Swami can keep people out if he chooses, In Emperor v, 
Hussen Gul Muhammed (8 Bom, L, R. 22) Jenkins C. J, has laid it down 
that a public place means “a place of the same general character as a road 
or thoroughfare,” A Math such as is described above can hardly be said to 
partake of such general character, The case, therefore, does not fall under 
8,12 of the said Act.” > 


The reference was heard. : 
There was no appearance for the Crown or for the accused. 


PER CURIAM.—We agree with the learned District Magistrate 
that the Math in which the card-playing in this case was 
carried on cannot be regarded as a public place within the 
meaning of the Bombay Prevention of Gambling Act IV of 
1887. We must, therefore, set aside the- convictions of the 
accused and direct-their acquittal and discharge. The fines, if 
paid by them, should be refurfded to them. 

Conviction set aside. 


VOL. XV.] THE BOMBAY LAW REPORTER. 


CRIMINAL REVISION. 





Before Mr, Justice Batchelor and Mr, Justice Rao, 


EMPEROR 
v. 


RAMA LALA.* 


Indian Penal Code (Act XLV of 1860), See, 339— Wrongful restraint— 
Obstruction to passage of cart along certain way—No obstruction to the 
“person passing that way—No wrongful restraint, : 


The complainant driving a bullock-cart was obstructed from taking 
his cart through a certain passage; but there was no obstruction to the 
complainant passing through the passage alone without the cart :— 

- Held, there could be no conviction for wrongful restraint under s, 339 
of the Indian Penal Code, for, though the complainant was hindered 
from driving his cart through the passage,he himself was unobstructed. 


Under s. 339, the obstruction should be so complete and successful as 
to prevent the person obstructed from proceeding in any direction in 
which he has a right to proceed, The wrong being a wrong against the 
person is not completed where the. person is at liberty to go in any 
direction he pleases, 


THERE was an open space of land between the houses be- 
longing-to the complainant and the accused. It was used as a 
passage by both of them. The accused erected a hedge at one 

_end of it, which prevented the complainant from passing along 
the land in his cart. The hedge had, however, an opening in 
it which permitted the complainant to pass „through on 
foot. l . 

The complainant’s case was that ashe could not pass through 
the land in his cart he was wrongfully restrained. The trying 
Magistrate found the accused guilty of an offence punishable 
under s. 341 of the Indian Penal Code, and sentenced him to 
pay a fine of Rs. 5. ` 

On appeal, the conviction and sentence were confirmed. 

The,accused applied to the High Court. 


"Manubhai Nanabhai, for the applicant. 
No appearance for the Crown. 





* Criminal Application for Revision. confirming the conviction and 
.No. 872 of 1912 from conviction and sentence passed by K. S, Desai 
sentence passed by L. J. Sedgwick, , Third Class Magistrate of Jalal. 
additional District Magistrate of Surat, ` pore, ` 


103 


1912 


—— 
December 5, 


104 THE BOMBAY LAW REPORTER. [-VOL. XV. 


A. On. J. BATCHELOR J.—In this case the accused has been convict- 
1912 ed of wrongful restraint under s. 339, Indian Penal Code, and 
~~ sentenced toa fine. On appeal to the Additional District Ma- 

Eurzror gistrate, Mr. Sedgwick, the conviction was upheld. The learned 

` D. District Magistrate, however, finds as a fact that the person 

Maad LaLa said to have been obstructed was still able to proceed across 
the passage in question. That being so, we do not think that 
he can be said to have been wrongfully restrained, seeing that 
the definition under s. 339 requires that the obstruction should 
be so complete and successful as to prevent the person obstruct- 
ed from proceeding in any direction in which he hasa right 
to proceed. The wrong here defined isa wrong against the 
person, and is not completed where the person is at liberty to 
goin any direction he pleases. That is the case here on the 
facts found by the Magistrate, and it appears to us to be im- 
material that the person, though himself unobstructed, was 
hindered from driving a bullock-cart through the passage. We 
must, therefore, make the rule absolute, set aside the convic- 
tion and sentence and direct that the fine, if paid, be refunded 
to the accused. Rule made absolute. 





Before Mr, Justice Batchelor and Mr, Justice Rao, 


1912 > . EMPEROR 
panan U. 
December 5. GULAM AHMED ALI SAHEB. 


Practice—Sanction granted by District Judge—Conviction of accused for false 
evidence—Appeal heard by the same Judge as Sessions Judge—Competency 
to hear appeal—Penal Code (Act XLV of 1860), Sec, 193, 


A District Judge gave sanction for the prosecution of the accused on 
a charge triable under s, 193 of the Indian Penal Code, The accused 
was tried for the offence and convicted. His appeal against the 

“conviction and sentence came up hefore the same Judge in his capacity 
as Sessions Judge, The accused applied for transfer of the appeal to 
another Court :— 

Held, that the Sessions Judge was legally competent to hear and 
dispose of the appeal; for, the question before him when he Was mov- 
ed to sanction the prosecution was a totally different question from 
that which would present itself when the appeal would be argued. 

Empress v. Gaspar D’ Silva (1) and Queen-Empress v, Sarat Chundra 
Rakhit (2), followed, 





*Criminal Application for Reyi- (1) (1882) I. L, R, 6 Bom, 479, 
sion No; 383 of 1912, : (2) (1889) I, L, R16 Cal, 766, 
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A SANCTION to prosecute Gulam Ahmed for an offence A. On. J. 


punishable under s. 193 of the Indian Penal Code was granted 
by F. K. Boyd, District Judge of Bijapur. “°° ` 


- 1912 


ea 


The accused was accordingly tried by the First Class Magis- Exiprror. 


trate of Bijapur, who found him guilty of the offence and sen- 
tenced him to suffer rigorous imprisonment for three months. 
“ The accused appealed. The Sessions Judge (F. K. Boyd) 
purported to hear the appeal. The accused thereupon applied 
for a transfer of the appeal, on the ground that as the learned 
Judge had granted the sanction as District Judge, he should 
not hear the appeal. The application was not granted. 

The accused, thereupon, applied to the High Court for transfer 
of his appeal. 


K. N. Koyajee, for the accused. 
No appearance for the Crown. 


BATCHELOR J.—In this case the District Judge, Mr. Boyd, 
acting ‘as District Judge, gave sanction for the prosecution of 
the present petitioner on a charge triable under s. 193, Indian 
Penal Code. The petitioner has been tried for that offence 
and has been convicted of it. He has preferred an appeal 
against the conviction and the appeal is now pending before 
Mr. Boyd in his capacity as Sessions Judge of the District. 
Application being made to Mr. Boyd for the transfer of the 
appeal to another Court, the learned Judge declined to move 
in the matter and relied.upon this Court’s decision in Empress 
v. Gaspar D’ Silva), which was followed by the Calcutta High 
Court in Queen-Empress v. Sarat Chundra Rakhit®). We 
think that the learned Judge was right, and that the cases 
cited by him are good authority for the proposition that he as 
Sessions Judge is legally competent to hear and dispose of 
this appeal. Nox for ourselves do we see any reason at present 
why he should not do so. The question before him when he 
was moved to sanction the prosecution was a totally different 

‘question from that which will present itself when the appeal 
is argued. We think, therefore, that Mr. Boyd should hear and 


decide the appeal, unless he himself feels embarrassed in the - 


matter by reason of his former order. In case he is conscious 
of any such embarrassment he will no doubt communicate 
with this Court when the requisite action can be taken. At 
present we see no reason to interfere, and we discharge the 


Rule. Rute discharged. 
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Before Mr, Justice Batchelor and Mr, Justice Rao, 


EMPEROR 


Uv. 


JAFFUR MAHOMED.* 


Prevention of Gambling Act (Bombay Act IV of 1887), Secs. 5, 6, 7 {—Come 
mon gaming house—Search without warrant under 3, 6—Presumption un- 
der s, ] cannot arise on such search, 


A. police officer qualified to act under s, 6, of the Bombay Prevention 
of Gambling Act, 1887, without a warrant issued under s. 6, raided a 
house in the City of Bombay and arrested the accused who were found 
there with cards and small coin lying near them,’ They were tried by 
a Magistrate for gaming in a common gaming house, who, applying the 
presumption Taipeg by s. 7 of the Act, found them guilty under s, 5 of 


the Act :— 





` * Criminal Application for Revi- 
sion No. 384 of 1912, from conviction 
and sentence passed by Chunilal H, 


Setalvad, Third Presidency Magis- - 


trate of Bombay. 

t These sections run as follows :— 

5. Whoever is found in any com- 
mon'gaming-house playing or gam- 
ing with cards, dice, counters or 
other instruments of gaming, or is 
found -there present for the pur- 
pose of gaming, whether by play- 
ing for any money, wager, stake, or 
otherwise, shall be punished with 
fine which may extend to two hun- 
dred rupees, or with imprisonment 


. which may extend to one month, 


Any person found in any common 
gaming-house during any gaming or 
playing therein shall be presumed, 
until the contrary be made to ap- 
pear, to have been there for the 
purpose of gaming. 

6. It shall-be lawful for the Com- 
missioner of Police in the city of 
Bombay, and elsewhere for any 
Magistrate of the first class or any 
District Superintendent of Police’ 
or for any Assistant Superintendent 
empowered by Government in this 
behalf, upon any complaint made 
before him on oath, that there is 
reason to suspect any house, room 
or place to be used asa common 
gaming-house, and upon satisfying 





himself after such enquiry as he 
may think necessary that there are 
good grounds for such suspicion, to 
give authority, by special ‘warrant 
under his hand when in-bk‘s:discre- 
tion he shall think fit, to any in- 
spector, or other superior officer of 
Police of not less rank than a chief 
constable,— 

(a) to enter, with the assistance of 


necessary, by night or by day, and 


Le 


such persons as may be found 


by force if necessary, any such . 


house, room or place, and 

(b) to take into custody and briny 
before a Magistrate all persons 
whom he finds therein, whether 
they are then actually gaming or 
not, and 7 

(c) to seize all instruments of 
gaming, and all moneys and securi- 
ties for money, and articles of value 


_ reasonably suspected to have been 


‘used or intended tobe used for 


the purpose of gaming, which are 
found therein, and 

(d) to search all parts of the 
house, room or place, which he 
shall have so entered, when he 
shall have reason to believe that 
any instruments of gaming are con- 
cealed therein, and also the persons 
of those whom he shall so find 
therein or take into custody, and to 
seize and take possession of all ing- 
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Held, (1) that the police officer was entitled to make the search he did, 
even in the absence of a warrant under s. 6, for he had authority to make 
the arrest and the search himself which he could * have empowered a 
subordinate officer to do under a warrant under his hand ; 

(2) That in absenct of the warrant issued under s, 6, the presumption 
established by s. 7, that the mere finding of cards or dice was evidence 
that the house was used as a.common gaming house, could not be applied ; 

(2) that, therefore, the convictions of the accused were unsustainable, 


THE facts were that O. H. A. Harker, the Deputy Commis- 
sioner of Police, who was invested with the powers under s. 6 of 
the Prevention of Gambling Act (Bombay Act IV of 1887), by 
the Commissioner of Police in Bombay, received, on the night 
of the 22nd September 1912, information that a certain house 
in the Null-bazaar was then being used asa common gaming 
house. The. Deputy Commissioner administered an oath to 
the informant and received his complaint on oath. Instead of 
issuing a warrant under s. 6 of the Act, the Deputy Commis- 
sioner, accompanied by the informant, a Superintendent of 
Police and two policemen, went to the house in question and 
raided it. He found there copper and small silver coin of 
the value of Rs. 36-4-o lying on the floor ; there were also three 
packs of cards, two lying on the floor and the third in the hands 
of accused No. 1. There were then seventeen persons (accused) 
in the room ; and on searching their person Rs. 1,000 odd were 
found on them. None of thè accused were seen actually 
playing at the time of the raid. , 

Under these circumstances the accused were tried, No. 1 for 
offences under s. 4 (a) (c) and s. 5 of the Act, and the remaining 
sixteen under s. 5 of the Act. 

The trying Magistrate held that the Commissioner of Police 
was entitled to invest the Deputy Commissioner with powers 
unders. 6 of the Act; that the latter was empowered to conduct 
the search in person; and that the guilt of the accused was 
made out by the application of the rule of law embodied in s. 7 


truments of gaming found upon 
such search. x 

7, When any cards, dice, gaming- 
table, counters, cloth, board or 
other instruments of gaming used 
in playing any game, not being a 
game of mere skill, are found in 
any house, room or place entered 
under warrant issued under the 
provisions of the last preceding 
gection or about the person of any 


of those who are found therein, it 
shall be evidence, until the con- 
trary is made to appear, that such 
house, room or place is used as a 
common gaming-house, and that the 
persons found therein were there 
present for the purpose of gaming, 
although no play was actually seen 
by the Magistrate or police officer 
or by any person acting under the 
authority of either of them, 
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of the Act. On the last point, the Magistrate stated in his judg- 
. ment the following grounds :— 


3 
“J find that all the formalities laid down by s. 6 were observed by Mr. 


Harker before raiding the premises, He himsekf was making enquiries 
about this school or a collection of gamblers, then on the night of the 22nd 
September as a culminating point in these enquiries he took the complaint 
of the informant on oath made further enquiries and questioned another 
man, and upon satisfying himself that there were good grounds for suspect- 
ing that the room was used as a common gaming house he himself went and 
entered the premises, took into custody and brought before a Magistrate 
all persons whom he found therein and searched the persons found therein, 
In acting in this manner he actually found in the room three packs of cards 
and money in the cap and on the ground near accused No.1 and all the 
evidence of gambling going on there immediately before his entry, Under 
the circumstances, therefore, undoubtedly the presumption arises under 
s. 7 that the room was used as a common gaming house and that the persons 
found therein were for the purpose of gambling unless the contrary is made 
to appear by or on behalf of any of the accused, No doubt, the Legis- 
lature, with a view that the artificial presumption which the Courts are 
entitled to draw may not operate too oppressively, have intentionally used 
the words “ és made to appear’ instead of using the words ‘és proved’ the 
former expression requiring a less degree of proof than the latter.” 


The learned Magistrate convicted all the accused under s. 5 
of the Act, and sentenced them each to varying terms of 
imprisonment. 

The accused applied to the High Court. 


Raikes, instructed by Daphiary, Fereira and Dion, for 
accused No. r. 

Velinkar, instructed by Daphtary, Fereira and Divan, for 
accused No. 2. 

Strangman, Advocate General, instructed by Æ. F. Nicholson, 
Public Prosecutor, for the Crown. 


Raikes.—The arrest of the accused without a warrant was 
illegal. Under s. 6 of the Bombay Prevention of Gambling 
Act the Commissioner of Police can only give authority by 
special warrant under his hand to any Inspector or other 
superior officer to enter into a gaming-house to arrest gamblers 
and seize gaming instruments. The arrest of the accused 
by the Deputy Commissioner without such warrant was there- 
fore illegal. It has been urged by the prosecution that the 
Commissioner had given verbal instructions to the Deputy 
Commissi ner to. exercise all the powers vested in the 
Commissioner under s. 6. Butsuch verbal order cannot em. 
power the Deputy Commissioner to arrest the accused without 
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a warrant. The presumption of keeping or gaming in a common 
gaming-house does not arise under s. 7 unless the house has 
been entered into under a warrant issued in conformity with 
the provisions of s.%. It is contended on the authority of 
Emperor 'y. Fernad (1) that the officer who has power to 
issue a special warrant to arrest should be presumed to have 
authority to make the arrest himself without a warrant, if 
necessary. I submit that the observations on this point in the 
jedgment of Mr. Justice Chandavarkar are mere obiter dicta 
and your Lordships should not be bound by those dicta in 
deciding this case. Ifthe Legislature had intended such pre- 
sumption to be raised it would have laid down in clear and 
unmistakable terms. The Gambling Act is a penal statute and 
its provisions ought to be construed strictly. 


Strangman.—If the Deputy Commissioner was empowered 
under s. 6 to authorise officers subordinate to him to do an 
act he had-certainly the powers to act himself. The Commis- 
sioner had delegated all authority to his Deputy and the latter 
could arrest without a warrant. The case of Emperor v. 
ernad fully covers the facts of the present case. 


BATCHELOR J.—This is an application in revision, and the 
judgment which it is sought to revise is a judgment convict- 
ing the petitioners under s.50f the Bombay Prevention of 
Gambling Act IV of 1887. 


The facts are these: On the night of 22nd September last, 
-Mr.- Harker, the Deputy Commissioner of Police, Bombay, 
received certain information in connection with an offence of 
‘gambling. He administered an oath to his informant and took 
that informant’s statement. He then associated with himself 
‘other persons, including certain police officers, and raided a 
‘house in the City, in which house these petitioners were found 
„with cards and small coin lying near them. 

Fhe section under which the petitioners have been convicted 
‘lays ‘down that whoever is found in any common gaming-house 
‘playing or gaming with cards shall be liable to a certain punish- 
ment; anda“ common gaming-house”’ is defined as meaning 
“a house, room or place in which cards, dice, tables or other 
instruments of gaming are kept or used for the profit or gain 
of the person owning, occupying, using or keeping such house, 
room or place.” The conviction recordéd by the learned 


(a) (2907) L L., R, 31 Bom, 438; 9 Bom, L, R, 695, 
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Magistrate has proceeded on the application-of the rule of law, 
or, as it has been termed, the presumption laid down ins. 7 
of the Act, which enacts that when any cards are found in any 
house, room or place entered under warrant issued under the 
provisions of s. 6, it shall be evidence, until the contrary is 
made to appear, that such house, room or place is used as a 
common gaming-house. Section 6 inits turn enacts that it shall 
be lawful for the Commissioner of Police in the City of Bombay, 
upon any complaint made before him on oath, that there is rea- 
son to suspect any house to be used as a common gaming- 
house, and upon satisfying himself after enquiry that there 
are good grounds for such suspicion, to give authority, 
by special warrant under his hand to any Inspector or other 
superior officer of police to enter a house, to take into custody 
all persons whom he finds there and to seize all instruments of 
gaming. 

It is admitted before us for the purposes of the present 
argument that the conviction is good if the rule of evidence 
stated in s. 7 of the Gambling Act applies to the present facts, 
and is bad if it does not so apply. The only question, therefore, 
we have to consider is whether the Magistrate was right in 
giving effect to this rule; and for the purposes of the argument 
we will assume-that the Deputy Commissioner occupied the 
same legal position as the Commissioner of Police would have 
occupied if he himself had made the raid. It remains to see 
what those powers are which are vested in the Commissioner, 
Under s. 6 they are merely powers to give authority by special 
warrant under his hand to a subordinate police officer, 

Relying upon this Court’s decision in Emperor v. Fernad (1) 
the learned Magistrate has held that the proper construction 
of this section is that the Commissioner has himself 
power to do that which under the section he is empowered to 
authorise a subordinate police officer to do. In the case cited, 
it was held by this Bench that since the First Class Magisttate 
has, under s. 6 of the Gambling Act, power to give authority to 
a police officer of a certain class to make the arrest and the 
search, the Legislature must be presumed to have intended that 
the First Class Magistrate should have the authority to make 
the arrest and the search himself, if necessary. Andit isobvious 
that what is true of the First Class Magistrate under the 
section is true of the Commissioner of Police. Mr. Raikes 





(2) (2907) I. L, R. 31 Bom, 428; 9 Bom, L, R, 695, 


VOL. Xv. ] THE BOMBAY LAW REPORTER. III 


dirécted our attention to the fact that those observations in A. Cr. J.? 
the Court’s judgment were obiter, being unnecessary to the 1912 
decision which was arrived at. However that may be, and -~ 
whatever our own view of the question might be if the matter EmruroR 
were now res integra for our consideration, we are not prepared U. 
to base our present judgment upon a view of s. 6 directly M oe 
contrary to the view taken in Fernad’s case. We must, there- — 
fore, assume for the purposes of the present argument that the Batchelor J, 
observations quoted correctly embody the meaning of the 
Legislature in regard to s. 6 of the Act. 
That, however, is not decisive of the question before us, 
for that question depends immediately not upon s. 6 but upon 
s 7. It must be remembered that this is a penal statute and 
must be construed strictly. According to s. 7 there are certain 
special circumstances where, when a raidis made, the mere 
finding of cards or dice is to be taken as evidence that the 
house in which they are found is used asa common gaming- 
house, but those special circumstances are carefully restricted 
by definition, and one essential part of the definition is that 
the house in which the cards are found should bea house 
“entered under warrant issued under the provisions” of s. 6. 
While, therefore, we must now assume that the Deputy 
Commissioner of Police had authority to enter this house 
under s. 6, we cannot concede that the presumption establish- 
ed by s. 7 ought.to be applied. for the section declares that 
it arises only if the house is entered under the special warrant, 
and here admittedly it was entered without such warrant. The 
learned Advocate General has suggested that our construction 
of the Act falls short of giving full effect to the intention of the 
Legislature in enacting these sections; but the answer to that 
is that the only clue which we, as Judges, have to the intention 
of the Legislature is the language which the Legislature has 
elected to use. If there is substance in the Advocate General’s 
contention, we can only reply that it is the not uncommon case 
where the draftsman voluit sed non dixit: it is possible that he 
meant to say so; it is certain that he has not said so. We 
cannot add sections of our own to penal statutes with a view 
to improve them by some fancied completeness or consistency. 
Speaking, not of a penal statute but of the Companies Act, 
1862, Lord Watson in Salomon v. Salomon & Co.(2) said, 
“ ¢ Intention of the Legislature’ isa common but very slippery 


we 


(2) [1897] A. O. 22, 38, 
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‘Ac On. J. phrase, which, popularly understood, may signify anything from 
191 intention embodied in positive enactment to speculative opinion 
—~ as to what the Legislature probably would have meant, although 
Emezror there has been an omission to enact it. In a Court of Law or 
Ye Equity, what the Legislature intended to’ be done or not to be 
Rete done can only be legitimately ascertained from that which it 
AHOMED : ; 
ee? has chosen to enact, either in express words or by reasonable 
Batchelor J. and necessary implication.” And in the same case Lord 
Herschell, discussing the same point, observed: “I know of no 
means of ascertaining what is the intent and meaning of the 
Companies Act except by examining its provisions and finding 
what regulations it has imposed. ” 
In the present case it is a condition precedent to the success 
of this conviction that somewhere in the Act should be found a 
declaration that, notwithstanding the provisions of s. 7 requir- 
ing that the house should have been entered under the special 
warrant before this particular presumption can arise, the pre- 
sumption equally arises though the house has not been so 
entered, provided that the entering police officer be the Com- 
missioner himself. There is no such declaration. On the 
contrary, as the Act stands, itis fatal to the prosecution; and 
our duty is to administer the Act as we find it. We must hold 
that since the imperative provisions of s. 7 have not been satis- 
fied, the special rule of evidence authorised by that section does 
not come into operation. . : 
We, therefore, set aside the convictions and sentences an 
direct that the petitioners be acquitted and discharged. a 


Convictions and sentences set aside. 
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Before Mr, Justice Beaman, 


°” R. D. SETHNA j 
‘ 1912 


KALLIANJI SANGJIBHAL” Oe 


Indian Insolvency Act (11 § 12 Vie, €. 21), ‘See, 24—Presidency Towns Insole 
vency Act (III of 1909), Sec. 47—Fraudulent preference—Surety or gua- 
rautor of the principal is a erediter—Endorser of negotiable instrument is 
creditor of maker—V oluntary payment—Insolvent— Adjudication, 


Any surety or guarantor who might, should a bankruptcy supervene 
before the debt of the principal were discharged, be entitled to claim 
among the other creditors in bankruptcy, is himself always regarded 
constructively asa creditor, when the-question is one of frandulent 
preference, This legal position, with its attendant rights and disabili, 
ties, is not affected by the fact that the principal has not been, even 
could not have been, called upon to discharge the debt at the time the 
payment to the surety was made, 

The acceptor or indorser of a negotiable instrument, which has not 
yet reached maturity, is, for the purpose of s. 24 of the Indian Insol- 
vency Act (11 & 12 Vic, c, 21), a creditor in regard to the maker or drawer ; 
and any payment made by the latter to the former, if otherwise fulfill- 
ing all the requirements of s, 24, would be as much a case of fraudulent 
preference as though it were made to a creditor ,whose legal rights 
against the debtor were at the time@of payment actually complete and 
enforceable at law. f 

In re Paine (1), followed. 

Section 47 of the Presidency Towns Insolvency Act, 1909, occurs in a 
chapter which deals with ways of proving in insolvency, and describes 
the methods, in which, in certain circumstances, mutual debtor and 
creditor accounts, as between the insolvent and a creditor claiming in 
insolvency or being pursued by the Official Assignee for a debi to the 
insolvents’ estate, are to be handled and adjusted. The section does 
not apply. to a suit brought under s, 24 of the Insolvency Act on the 
allegation of fraudulent preference, 

What is a “voluntary payment” within the meaning of s. 24, 
discussed, 2 

Under s, 24, all that is necessary to be shown to bring it into opera- 
tion are two facts: (1) that the payment was voluntary, (2) that it was 
made when the insolvent firm was in insolvent circumstances and within 
two months of 16s adjudication, ‘ 








| THis was a suit by the Official Assignee on behalf.of the firm 
pf Laxman Rekhuji which was managed by Shivram and 
Ramji, who were.adjudicated insolvents on the 31st March 


* O, 0, J, Sait No, 925 of 1910, (a) (2897) 1 Q. B, 122, 
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1908. By a vesting order passed the same day, their estates 
and effects were vested in the plaintiff. 

. Kallianji Sangjibhai (defendant No. 1) carried on business 
under the name and style of Raisey Amaychand. On the 17th 
January 1908, the firm of Laxman Rekhuji drew a Hundy on 
themselves for Rs. 2,500 payable in Bombay 7o days after 
its date in favour of Raisey Amarchand; and the firm of 
Laxmam Rekhuji purported to accept the same on the 22nd 
January 1908. On the 7th March 1908, the firm of Laxman 
Rekhuji passed two promissory notes in favour of defendant 
No. 1’s firm for Rs. 2,500 each, payable 60 days in the case of 
one and 70 days in the case of the other, after the date thereof. 
There were other dealings between the two firms, which 
showed that the firm of Laxman Rekhuji was indebted to the 
other firm in Rs. 800. 

On the 27th March 1908, out of the moneys raised by the 
firm of Laxman Rekhuji from creditors, they paid to the first 


_defendant’s firm a sum of Rs. 8,300 purporting to pay the same 


in consideration of the debts then owing by them to the first 
defendant’s firm. 

The plaintiffs case was that at that date the firm of Laxman 
Rekhuji was in insolvent circumstances; and that as the pay- 
ment of Rs. 8,300 was made with a view of giving the first 
defendant’s firm a preference over other creditors, the same 
was fraudulent and void as agdinst the plaintiff. He, there- 
fore, claimed to recover the amount from defendant No. r. 

The defendant No. 1 contended in his written statement 
that the firm of Laxman Rekhuji was not in insolvent circum, 
stances on the 27th March 1908; and that it was only on the 
28th March 1908 that he came to know of the shaky condition 
of the firm in question, when he at once telegraphed to his 
Mandvi firm not to pay Hundies drawn by the firm of Laxman 
Rekhuji. The circumstances, under which Rs. 8,300 were 
paid to him, were stated by the defendant to be as follows :— 

The firm of Laxman Rekhuji and the defendant’s firm had a current 
account with each other prior to Samvat 1963 (October 1906) and on the 18th 
day of October 1906 a sum of about Rs, 5000 was due to the defendant’s 
firm by the said firm. of Laxman Rekhuji. Several transactions in cash 
and Hundies took place between them in the Samvat year 1963 (1906-7) and at 
the end of that year about Rs, 1500 was due by the defendant’s firm to the 
said firm of Laxman Rekhuji, The practice of the said firms was to send 
to each other for cash, 1f cash was required by either firm, i,e., each firm 
used to make loans to the other as occasion required. Sometimes Hun- 
dies were drawn by the said firm of Laxman Rekhuji in favour of the 
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defendant’s firm cash being paid for the same or the Hundies sold and the 0. 0. J. 
proceeds credited to the current account, Hereto annexed and marked No. 


1 is a copy of the account between the said firms of Laxman Rekhuji and 1912 

the defendant’s firm for the year 1964.(1907-8) on which'the defendants will aan 

rely, . ` R.D. SETENA 
On the 27th day of March 1908 there was due from the firm of Laxman Ys 


Rekhuji to the defendant’s firm the sum of about Rs, 233, The defendant's KAMANI 
firm being in want of cash sent his Mohta to the plaintiff’s firm in accordance 

with the usual course of business of tho said firms for Rs. 10,000 but the 

said firm of Laxman Rekhuji only advanced Rs. 8,300 which was credited to 

them as usual in current account, The defendant’s firm had no knowledge 

atthe time that the said firm of Laxman Rekhuji was in insolvent cir- 
cumstances, Asa matter of fact the defendant’s firm had paid the said firm 

of Laxman Rekhuji a few days previously Rs, 4,000, 


The suit was heard by Beaman J. 


Laraporewalla with Desai, for the plaintiff. 
Wadia with Bahadurji and Setalvad, for defendant No. x. 


BEAMAN J.—This is a suit by the Official Assignee to recover 
from the defendant No. 1 the sum of Rs. 8300 paid to him on the 
27th of March 1908 by Ramji Monsey on behalf of the insolvent 
firm of Laxman Rekhuji on the ground of fraudulentpreference. 

The material facts, none of which I think are disputed, are 
that on the 27th of March 1908 Ramji Monsey, the manager of 
the firm of Laxman Rekhuji, „drew certain Huadies on the 
Mandvi branch of the defendant No. 1’s firm, sold them in the 
Bazaar and realised Rs. 7200. Adding to this sum of Rs. 1100 

N from the small cash balance he then had, Ramji Monsey paid 
` Rs. 8300 to the defendant No. r sometime in the afternoon of 
the 27th of March. By the evening of the 28th of March the 
firm was known generally in the Bazaar to be, if not actually 
insolvent, on the very brink of insolvency. On-the 2gth’ 

all the creditors appear to have come down upon the 
fint an#@s they could not be satisfied it may be said 
that the firm stopped payment on that day. It was 
adjudicated at the instance of Virji on the 31st of March 
1908. To understand the reason for the alleged fraudulent 
preference it is necessary to say that there were three Hundies, 
drawn by the insolvent firm upon itself, endorsed by the de- 
fendant No. 1, discounted at the Bank and paid over to the 
insolvent firm, which were shortly to mature. The first of 
these Hundies actually matured on the 30th of March 1908, 
the due dates of the other two being the 16th and 26th of May. 

~ It is evident that if the insolvent firm were unable to pay these 
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0, 0. J, Hundies, the aggragate amount of which was Rs. 7500, the 
1912 defendant No. 1 would have been called upon to doso. The 
—~ defendant No.1 is the nephew of Ramji Monsey, the mana- 

R.D.Surans ger of the insolvent firm. It is the allegation of the plaintiff 
v. that the insolvent firm being fully aware that it was then in 

KALANI insolyent circumstances deliberately paid over the sum of 

Beaman J. Rs. 8,300 to the defendant in order to fully indemnify the de- 
~~ fendant in respect of these three Hundies, principal, interest 

and brokerage. And it issuggested (though this is not in law 
necessary for the plaintiff's success) that the proceedings of 
the 27th of March were collusive between the insolvent and 
defendant No. 1, their common object being to obtain the 
money from innocent third parties to indemnify the defendant 
when called upon by the Bank to take up these Hundies. In 
support of that view it may be mentioned here that the defen- 
dant No. 1 telegraphed in the evening of the 28th of 
March at about ro-30 to his Mandvi firm not to accept any 
Hundies drawn upon it by the insolvent firm. Thus if this 
- suggestion be true, the defendant No. 1 and his uncle Ramji 
Monsey colluded together to defraud the purchasers of .the 
three Hundies drawn on the Mandvi branch of the defendant 
1’s firm, and no sooner had they by means of that fraud obtained 
the moneys tuan the defendant No. 1 promptly secured himself 
against any loss by telegraphing to Mandvi to stop acceptance. 
The defendant No. 1’s case is that he was totally unaware of 
the precarious condition of Laxman Rekhuji whenhe received 
the Rs. 8300 in the afternoon of the 27th of March. He says 
that there nad been current dealings for about two years between 
himself and the -insolvent firm and that this payment was 
made in the ordinary course of those dealings by the insolvent 
X firm and placed to the credit of that firm’s account. When 
I come to deal with and dispose of the principal questions 
of fact, I shall have something to say upon the riv@I™&ccoulits, 
I have just barely outlined, given by the.plaintiff and defen- 
dant No. 1, of the payment of this sum of money. 

These being the material facts, although others will be 
required to be introduced when I come to discuss the evidence, . 
the defendant first raises one or two technical legal objec- 
tions which may, 1 think, be conveniently disposed of here. 

Tne plaintif’s claim is brought under s. 24 of the Act for 
the relief of insolvent debtors, 11 & x2 Vic. c. 21. The de- 
fendant contends that at the time the payment was made 
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he was in no sense a creditor of the insolvent firm to the O. C. J. 
extent of that payment. The most that the insolvent firm 


1912 
actually owed him on the 27th of March was roughly Rs. 600. ~~ 
He, therefore, urges that -the provisions of s. 24 cannot R.D.Surana 
be here applied. I cannot for a moment accede to any such ar- v 


- gument. Anysurety or guarantor who might, should a bankrupt- Katuaxst 
cy supervene before the debt of the principal were discharged, /eaman J, 
be entitled to claim among the other creditors in bankruptcy, © — 
is himself always regarded constructively as a creditor when 

_ the question is one of fraudulent preference. Nor is that 
legal position, with its attendant rights and disabilities, in 

the least affected by the fact that the principal has not been, 

even could not have been, called upon to discharge the debt 

at the time the payment to the surety was made. I have no 

doubt whatever that the acceptor- or .ndorser of negotiable 

instrument, which has not yet reached maturity, is for the 

purpose of s. 24 a creditor in regard to the maker or drawer, 

and that any payment made by the latter to the former, if 

otherwise fulfilling all the requirements of s. 24, would be as 

much a case of fraudulent preference as though it were made 

to a creditor whose legal rights against the debtor were at the 

time of the payment actually complete and enforceable at law. 

Were any authority needed in support of a proposition so self- 

evident, I may point to Zn ve Painel). 

-It is next contendad on behalf of the defendant No. rı that 

this case falls to be governed by s. 47 of the new Insolvency 

Act and not s. 39 of the old Act. There are two answers to 

hat. First, that this insolvency_occurred before the new Act 

jad come into force and the firm of Laxman Rekhuji was ad- 

““judicated under the old Act. All questions, therefore, arising 8 
in the course of that insolvency, except questions of pure pro 
cedure, would have to be determined by reference to the terms 
anga provisions of the Act of rr & 12 Vic. c. 21. Next, even 
assuming that this insolvency had occurred since the passing of 
the new Act, s. 47 of that Act has, in my opinion, no applicability 
to a case of this kind. The section occurs in a chapter which 
déals with ways of proving in insolvency, and describes the me- 
thods, in which, in certain circumstances, mutual debtor and 
creditor accounts, as between the insolvent and acreditor claiming 
in insolvency or being pursued by the Official Assignee for a debt 
to the insolvent’s estate, are to be handled and‘adjusted. Here the 


(2) [1897] 1 Q. B. 122, War eee meierei 
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O. 0. J; caseis altogether different, the defendant No. 1 not acknow 
1912 ledging ths O ficial Assignee’s rights to inquire into the manner 
~~ in which he became possessed of the sum of money which the 

R.D.Surana Ovficial Assignee now sues to recover from him. Nor indeed 
v. də I think, where a suit is brought under s. 24, the allegation 
` Karur being that it is a cass of fraudulent preference, s. 47 could ever 

Beaman J. in any circumstances be logically invoked. 
cza The dzfendant No.-1 next relies, but rather vaguely, on s. 57 

of the Act. That general section, however, particularly ex- 
cepts all cases falling under s. 24, and that appears. to me to 
be a sufficient answer to that objection. 

Although the defendant No. 1 throughout the hearing of this 
case has never alleged that the payment of the 27th of March 
was not voluntary, in the course of his evidence he has stated 
that he sent one of his servants to demand the money, and it 
is possible, though I do not think it probable, were this case to 
be carried further, some capital might be made out of that cir- 
cumstance and’ arguments founded upon it to show that the 
insolvent firm did not really pay voluntarily but under pressure, 
so that the payment would be made out to be not within the 
meaning and intention of s. 24. At the close of the case the 
defendant No. 1’s learned counsel did not allege that the pay~ 
ment had been procured by pressure, and indeed such an allega- 
tion would be entirely inconsistent with the whole ground- 
work of the defence, for, in the first place, the defendant 
has, as I have just mentioned, contended that he was not 
even a creditor at the time the payment was made. a 
fore he would not have been in a position to put any pressure 
whatever upon the insolvent firm. That is one point. A 
second and more important point is that having an eye 
to some supposed advantage he could obtain from the provisions 
of s. 47, he has from first to last contended that this was 
not a payment, in satisfaction of any debt, but merely as dy 
person might voluntarily pay a sum lying idle in his hands into 
his banker’s account in order that he might obtain: interest 
thereon, and it was only after the defendant had incurred lia- 
bility as surety to the plaintiff when he paid the three Hundies. 

- on the 30th of March that he contends he became entitled on 
the footing of a mutual current and open account to appropriate’ 
against the money so paid the sum of Rs. 8,300 standing to the 
insolvent firm’s credit ia his books. I think, therefore, it is 
unnécessary to consider in any detail the authorities bearing 
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upon the question: What is and what is not a voluntary pay- 0. 0. J. 
ment within the meaning and intention of s. 24? I would 1912 
merely observe upon that that there isa common and current =~ 
confusion between «dhe use of the terms “ voluntary” and R.D.Serawa 
“ spontaneous.” A payment made upon demand, although it is v. 
not a spontaneous payment, may be a perfectly voluntary pay- KAM AWI 
ment. The mere fact of making a demand, or making an offer Beaman J, 
standing alone, leaves the will of a person upon or to whom ~~ 
the demand or offer is made free to accede, to accept or reject 
it. In cases of this kind certain payments impeached under. 
S. 24 are really spontaneous. Such acts, of course, leave 
no room whatever for argument, but in a large majority 
of cases the impeached payments are said to be volun- 
tary or not voluntary according to the amount of pres- 
sure which is shown to have been brought upon the 
insolvent before he paid. It must always be an extremely 
difficult question in such cases to decide what was the domi- 
nant determinant in the insolvent’s mind. Certainly the mere 
fact of a demand made would not, in my Opinion, even raise a 
presumption that the ordinary play of free will had been in any . 
degree fettered or restricted. The English Courts have indeed 
gone very far in recent times against the too ready inclination 
to accept any pressure, even the most honest pressure, as suffi- 
cient to warrant the conclusion that the payment was not 
voluntary. In earlier times the Courts were very ready to 
accept any kind of pressure or importunity as a good ground for 
§ the presumption that the resultant payment was not voluntary. 
\But there underlies the reasoning. in some at least of those 
‘cases the confusion of thought between “spontaneous” and 
w voluntary” to which I have drawn attention. The observa- 
tions of Vaughan Williams and Wright JJ. in the case of 
In re Belli) show that the earlier doctrine®is no longer good 
law as it certainly never was good psychology. And were it 
necessary to pursue this interesting topic further, I might have 
thought it desirable to refer to and quote portions of the judg. 
ments of Lords Halsbury and Macnaghten in the case of Sharp 
y. Jackson(2) In view, however, of the form taken by thé 
defence here, I do not think that this question is likely to be 
seriously agitated, and perhaps I have already said enough 
-upon it. I coaclude with this remark that even supposing that 
the defendant’s story were true that he was called upon by 


(2) (1892) 10 Morrell 15, (2) [1899] A. C. 419, i 
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Hargowan Jagjiwandas to pay a sum wick he had not by him 
and that, therefore, he sent to the insolvent firm to ask them 
to pay I him Rs, 10,000, such a demand unaccompanied by any 


R.D. Sarana threat or menace whatever would not, as far as I can see even 


KALLIANJI 


Beaman J, 


— 


when the state of the law was most favourable to that kind of 
contention, have taken the case out of the operation of s. 24. 

I now come to consider the substantial question of fact 
involved, namely, whether the payment of Rs. 8,300 was made 
by the insolvent firm when in insolvent circumstances and with 
the intention of preferring the defendant No. 1. It is to be 
observed that under the section itself, all that is necessary to 


` be shown to bring it into operation are two facts: (1) that the 


payment was voluntary, (2) that it was made when the in- 
solvent firm was in insolvent circumstances and within two 
months of its adjudication. It is admitted, so far as the hear- 
ing before me has gone, that the payment was voluntary. It is 
likewise admitted that it was made within two months of the 
adjudication of the firm of Laxman Rekhuji, but the defen- 
dant denies, and in this he is supported by his uncle Ramji 
Monsey, that it was made when the firm wasin insolvent circum- 
stances. If the defendant No. ı were able to convince the 
Court that the firm of Laxman Rekhuji was not in insolvent 


_ circumstances on the 27th of March 1908, it would be necessary 


to turn to the other provisions of s. 24 and see whether the 
payment fell within the meaning and intention of any of them. 
But the two questions of fact to be answered are so simple 


that if they are sufficient it is better, I think, to place the des / 


cision on that ground. 

The firm of Laxman Rekhuji consisted of four persons in all: 
Ramji Monsey, the manager, Shivram Vithoba, the scent 
of the founder and the only man who ever had, as far as I'can 
see, a rupee of capital in the concern, and two others who were 
working-agents in Cochin: at the time of the insolvency. T° 
omitted to mention in dealing with the technical points of law 
upon which the defendant relied that one of those points is that 
inasmuch as only Ramji Monsey and Shivram Vithoba were ad- 
judicated insolvents in 1908, the furthest the present claim could ° 
go would be to recover their share of the sum of Rs. 8,300 paid- 
on the 27th of March 1908. The other two members of the firm, 
who apparently were quite unknown to most of the creditors, 
certainly to the creditor who obtained the adjudication, were not 
adjudicated until March rg11, and the defendant, I cannot help 


I 
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thinking, rather fancifully contends that if this be a case of 
fraudulent preference as between him and the first two partners 
of the firm who were adjudicated on the 31st March 1908, it 
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cannot be so held as between him and the other two who were R.D.Surana 


not adjudicated until March 1911, because in their case the 
payment was not made within two months of their insolvency. 

Now, I suppose that is thought to be rather an ingenious point 
of law. I confess that it appears to me essentially trivial and 
foolish, no better in fact than a mere quibble. There are cer- 
tainly no merits whatever in it. What actually happened was 
that as the firm put up its shutters on the 29th of March and was 
adjudicated on the 31st, all the available assets of the firm, 
its books and its outstandings were immediately seized by the 
Official Assignee. The two partners, who were not adjudicated, 
were obscure persons who do not appear to have contributed 
any capital whatever and whose interests in such profits as the 
firm made were proportionate to the work they did for it 
as its representatives in Cochin. It is not. pretended that 
either of them could have assisted the firm with a ten-rupee- 
note in its extremities. Had it been known, they would 
certainly have been adjudicated along with the other two part- 
ners, and as far as I can see the only practical effect of their 
` non-adjudication would have been to leave them exposed to 
arrest at the hands of the creditors of the firm until they, like 
their two other partners, had obtained the protection of the 
Act. Asa matter of fact they have been since adjudicated as 

embers of the firm, and were it necessary to find a technical 
Peason to refute this technical objection, I think it can be 
found easily enough in the words of s. 24, for the act of the 
manager in a partnership of this kind must be taken to be the 
act of the firm, and there can, I think, as will appear when my 
discussion of the question of fact is complete, be no doubt what- 
ever but that this payment to the defendant No. 1 was in 
direct contemplation of an act of insolvency. So that then 
it will make no difference whether it had occurred within two 
months or two years of the adjudication of these two partners. 

I now take up the discussion, where I left it for the purpose 
of this digression, of the question of fact. The firm of Laxman 
Rekhuji was a very small concern dealing in ropes, ginger, and 
cocoanuts. It appears to have had no substantial capital of 
any kind but to have gone on, as firms of this kind do, living 
from hand to, mouth upon such credit as it had by means of a 
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constant series.of Hundy-transactions. The firm of the defen- 
dant No. 1 on the other handis a fairly strong going concern 
with a solid capital of five lakhs of rupees under its Bombay 
establishment alone. The dealings between these two firms com- 
menced about two years before the insolvency by the insolvent 
firm borrowing a sum of money from the defendant No. 1, and 
although the account here and there shows nominal indebtedness 
of the defendant No. 1 to the insolvent firm, it is perfectly 
absurd to suggest, as the defendant No. 1 has suggested here, 
that he actually used to borrow from the insolvent firm when 
in need of money. The real truth of the matter is only too 
apparent. The small firm of Laxman Rekhuji used to draw 
Hundies on itself in favour of the defendant No. 1, who endors- 
ed and discounted them at the Bank holding the money to the 
credit of Laxman Rekhuji, and Laxman Rekhuji would draw 
against moneys so appearing to their credit in the defendant 
No. 1’s books. Ofcourse, immediately after the negotiation 
of any Hundy or set of Hundies in this manner, there might 
appear a nominal credit in favour of Laxman Rekhuji. I wonder 
much that the defendant did not elect to fight this case on the 


-ground that he was a banker and had a banker’s lien on the 


sums in his hands at the date of the insolvency which he might 
retain and apply against his depositor’s indebtedness to him. 
However, from first to last wherever the Court suggested to 
him that the relations between himself and Laxman Rekhuji 
were very like those’ of banker and client, he stoutly and em- 
phatically repudiated anything of the kind. He has ae 


tight up to the end of the case that he was in any sens 


whatever Laxman Rekhuji’s banker. So whatever use (I am 
not now expressing any opinion upon the serviceableness of 
that use) he might have made of the doctrine, banker’s lien, 
he has deliberately renounced it for the purposes of this case, 
Now, the evidence is that as early.as the 23rd of March 
Virji, the first witness for the plaintiff, who got the firm 
adjudicated on the 31st of March, began to press for his money. 
He was put off with asmall-payment of Rs. 600. But according to 
his own evidence he continued to dun Laxman Rekhuji to no 
purpose. Haridas Cooverji was a creditor of the firm to the ex- 
tent of Rs. 12,000, of which Rs. 1,500 belonged to his sister. 
Ramji Monsey, the manager of the firm, who gave evidence at 
great length here‘ with the obstinate determination of doing 
everything he could to favour the defence of his nephew, went 
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every length he dared to convince the Court that Haridas O. 0. J, 
Cooverji only became pressing and importunate on the 28th 1919 
of March. The reason for this is perfectly obvious, forifhe <~ 
admitted that a creditor to so large an extent was pressing R.D.Suraya 
hard for payment on the 27th of March, he could have hardly _.? 
had the effrontery to say that he voluntarily paid away Kerum 
Rs. 8,300, of which he stood himself in so urgent need on that Beaman J. 
day, to his kinsman the defendant No. 1, on current account. = ~~ 
But the truth is that this creditor Haridas Cooverji was 
pressing the firm not only on the 27th but certainly be- 
fore that date. This is clear from the evidence of the other 
partner Shivram Vithoba. Shivram Vithoba was out of Bombay 
and was sent for by the manager Ramji Monsey in order to 
meet the heavy claim of this creditor. Now observe how the 
claim was met. The firm was quite incapable of paying in 
thé ordinary course of business. But for this act of fraudulent 
preference they could have at least stayed off this creditor 
with avery large payment on account. But Ramji Monsey 
musthave known that that would be only an extremely tem- 
porary alleviation and postponement of the inevitable end, 
So that he preferred to pay Rs. 8,300 (as he himself has said 
. before the Official Assignee) to indemnify his kinsman against 
the Hundies which he knew would be presented by the Bank 
for payment, the moment the firm was known to be insolvent, 
and so deprive himself of the means of carrying on even for two 
or three days longer. For without this money he was obliged 
to satisfy Haridas Cooverji by giving him the goods of the firm 
not yet transhipped and inducing ‘his partner Shivram Vithoba 
"to give him a mortgage of his house. In this way Haridas 
-Cooverji obtained the whole of his demand for Rs, 12,000. Now, 
the mortgage was actually registered early in the morning of 28th, 
Stamp-paper was admittedly bought in the evening of the 
27th. The goods were assigned in the evening of the 27th. 
And as Shivram Vithoba had been summoned from up-country 
«to exectite that mortgage, it is beyond all reasonable doubt 
„that Haridas Cooverji was pressing the firm even before the 
27th March, 1908. It is equally certain, and -Ramji Monsey 
must have known this perfectly well, that as soon as the 
manner in which the firm had been obliged to make shift to 
silence this importunate creditor became known, all the credi- 
tors would bė down upon it and it would have'no other re- 
course but instantly to stop payment. If the defendant No. t 
‘had not already known the desperate state’ of the firm on the 
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0.0. J. 27th(I have myself not the least doubt but that he did), he 
` gjg Wa given a timely warning of the manner in which the moneys 
—~ had been raised to put him in funds against the Hundies. So 
R.D.Szrana by the evening of the 28th, long before those Hundies could 
v. have been presented for endorsement at Mandvi, he was able 

KALIAN to telegraph and warn his branch there. 

Beaman J. The evidence of Ramji Monsey from first to last seems to 
me to have been a tissue of impudent lies and characteristic 
attempts at what witnesses of that class consider to be clever 
ways of throwing dustin the eyes of the Court. Nothing 
would induce him to admit that his financial position was not 
perfectly sound on the 27th of March 1908. Yet, although as a 
result of the mannetin which he was compelled to satisfy 
Haridas Cooverji, the firm was hopelessly bankrupt within 
forty-eight hours, he stubbornly stated that it never occurred 
to him to draw upon the Rs. 8,300, which, according to his 
story, stood to his credit with the defendant No. 1, in order 
to put off the evil hour. Had the transaction been of 
the kind so véhemently sworn to both by Ramji Monsey 
and defendant No. 1, there is no conceivable reason why 
the insolyents should not have called in that money to pay 
off the greater part of Haridas Cooverji’s claim on Satur- 
day the 28th. The defendant No. 1, who upon this part of his 
case is as hardy a liar as his kinsman, has invented what no 
doubt he believed to be an ingenious and plausible story which 
no Court would dream of doubting. He has even fortified it 
by a little scrap of paper said to have been sent to him by th 
firm of Hargowan Jiwandas on the 27th of March 1908. Hi 
learned counsel, making the most of a wretched case, was very 
vehement on the absurdity of supposing that such great men 
as Hargowan Jivandas and defendant No. 1 would condescend 
to forge a chit of that sort merely to support a false story. 
This chit is Ex. 8. The defendant’s story about itis that he 
owed the firm of Hargowan Jiwandas between Rs. 3000 and 
Rs. 4000 on that day. A client of Hargowan Jiwandas named 
Imamuddin came in from up-country requiring payment and 
apparently these two-wealthy houses, the joint capital of which 
is probably no less than ten or twenty lakhs of rupees, were 
put to great strain to pay off this humble client. Hargowan 
Jiwandas had no money, so he wrote to defendant No. 1, 
whose cash balanee on that day showed that he had at least 
Rs. 12,000 in hand, to send him Rs. 4,000 or as much more as 
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he could spare. That is the purport of the note Ex. 8. The 
defendant No. 1, to oblige his wéalthy correspondent, imme- 
diately sends off his man to get Rs. 10,000 from the tottering 
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0. C. J. 
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firm of Laxman Rekbuji and receives back Rs. 8,300. Rs. 6,000 R.D.Szruna 


of these, he says, he sent to Hargowan Jiwandas, but most un- 
fortunately the up-country client Imamuddin had got tired of 


v. 
KALLANI 


waiting; so that the money was refused. All this urgency then Beaman J, 


setting in motion the resources of these two large firms, seems 

to have been quite supererogatory and illusory. Nor is it very 
apparent why, even if the story were true, the defendant’ 
No. r should not have sent Rs. 6,000 out of his cash 
balance of Rs. 12,000, nor is it very apparent why, when the 
money was returned after five o’clock in the evening, he on his 
part did not at once return it to his very obliging uncle Ramji 

} Monsey. Least of all, in my opinion, is it apparent why he 
should have so carefully treasured up this perfectly useless 
“letter from the year 1908 to the present day. Nothing was 
effected uponit. It could not have been evidence in any 
p subsequent transaction between the firm of Hargowan Jiwandas 
and defendant No. r, and I confess that I entirely fail to-under- 
stand under what particular guidance of providence defendant 
‘No. 1 was induced to preserve it so carefully. I have my own 
uspicions as to how and why that paper was opportunely pro- 
duced in the course of these proceedings. The whole story, 
however, is so transparently false from first to last that it is a 
ere. waste of time to pick it to pieces in greater detail. 
here can be not the least doubt that the story told by Ramji 
onsey before the Ofisial Assignee is the plain and simple 
uth, namely, that he wanted to protect his kinsman, the 
efendant No.1, in respect of the Hundies, which the Bank 
held and which Ramji Monsey knew very well his firm was 
not going to, because it could not, mzet. If we add the 
interest and brokerage, we shall find that the sum thus thought- 
fully remitted on the 21st of March by the crumbling firm of 
Laxman Rekhuji just covers that firm’s indebtedness to the 
defendant No. 1. There is a small surplus in favour of the firm 
of Laxman Rekhuji which the defendant No. 1 admits. If 
in these circumstances a payment of this kind is not a case of 
fraudulent preference, I confess I do not know what is. The 
firm was not only in insolvent circumstances but actually insol- 
vent to all intents and purposes when by a fraud upon innocent 
people in the Bazaar it made this last desperate effort to put 
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the defendant No. 1 in funds before it finally went crash. 
Twenty-four hours later the firm of Laxman Rekhujicould not 
possibly raise the money to pay the defendant No. 1. That 
money had come out of the pockets of innocent people. I 
have not in my own mind the very slightest doubt but that 
the defendant No. 1 was himself a party to that fraud. It is 
not necessary to find so in order to make good the plaintiff’s 
present claim. But the facts are such, and the evidence given 
both by Ramji Monsey and defendant No. 1 is such, that I 
think it right to state that that.very emphatically is my 


‘conclusion. 


Entertaining this opinion, I must decree the plaintiff’s claim 
with interest at 6 per cent. per annum from the date of the 
adjudication up to judgment. 

Costs and interest on judgment at 6 per cent. per annum: 


Attorneys for the plaintiff: Madhowji, Kamdar and Chhotubhai. 
Attorneys for the defendants : pane Kanga and Gir- 
dharlal. i i : i 





Before Mr. Justice Beaman, 
JAYANTILAL-RAMDAS 


v. 


NAGNATH SHAMBHUAPPA KATHLEY:t 


Bombay High Court Rules (Orginal Side), Rules 105, 106— Written datni 
not jiled—Defendant can defend the suit—Civil Procedure Code (Act 
of 1908), Order VIIL, r. 1o—Practice, ` 







There is nothing in Rules 105 and 106 of the: Bombay High Co 
!Rules (Original Side) to prevent a defendant, who has not! filed“hi 
written statement, from defending the suit ex. tempore at thelhearing, 


THE facts appear ‘sufficiently set forth in the judgment. 


„Kanga with Desai, for the plaintiff. 
Wadia with Bhandarkar, for the defendant. 


- BEAMAN J.—The plaintiff sues to recover a sum of. ‘money 
alleged to have been paid to the defendants by mistake. The 
plaintiff, who is the grandson of the deceased Chunilal, is a - 
minor.suing by his guardian ad litem. The defendants are. the 
heirs and representatives of Shambhuappa who was a partner 


‘tO, C. J. Suit No, 830 of 1912, 
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of the deceased Chunilal. The accounts were made up from O., C: J. 
time to time and finally the amount found due to Shambhu- 1912 
appa was settled in December 1911 and mutual releases given -~ 
and taken. A sum of some Rs. 4,200 was then paid by cross- JAYANTILAL 
cheques by the plaintiff to the defendants. In April 1912, on N as 
: , : à AGNATH 
going over the accounts, the guardian’s son pointed out to him ~A 
that a sum of Rs. 11,000 odd, for which the defendants were Beaman J: 
liable in proportion to their interest in the partnership, had 
been omitted; and it is to recover the defendant’s four anna 
share in that liability by mistake overpaid to them that the 
plaintiff has filed this suit. iar 
The suit was filed in July 1912 and the summons was made 
returnable on the 11th of November. No written statement: 
was put in, but the plaintiff did not move under r. 106 of the 
High Court Rules to have the suit set down for an ex parte 
decree. It, therefore, came on in the usual course late in the 
afternoon of Tuesday. Mr. Bhandarkar was instructed to 
apply for an adjournment. Mr. Desai for the plaintiff Opposed, 
The Court saw no reason whatever to grant any further ad- 
journment in the matter. In the ordinary course, Mr. Bhandar- 
kar would then have withdrawn from the suit and the case 
would have proceeded ex parte. But I suppose with the idea 
of tiding over the short time remaining at the Court’s disposal 
that day and so getting the berefit of the intervening Wed. 
nesday, the defendants’ attorneys instructed’a senior counsel, 
r. Wadia, to join Mr. Bhandarkar in defending the suit. Mr. 
dia, accordingly, raised issues for trial. Mr. Desai objected, 
ing that under the circumstances the defendants were not 
tied to defend the suit. After carefully considering High 
ourt Rules 105 and 106, it seemed to me very difficult to say 
that a defendant, situated as these defendants were, was pre- 
cluded by anything in these Rules from defending the suit so 
to speak ex tempore. It is true that but for the lateness of the 
hour and the fact of the next day being a dies non so far as 
this Court is concerted, those tactics would not have been 
adopted. The result was that the plaintiff, according to what 
Lam told is the Bar etiquette, also had to hurriedly brief 
another counsel Mr. Kanga. Thus all parties were put to quite 
unnecessary additional expense for no other purpose, that I can 
discover, than a factious opposition in the hope,of gaining time 
which the Court had just formally refused the defendants. It 
is curious to read, in connection with rr. To5 and 106, O. VIIL, 
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O. ©. J. r. 10; of the Civil Procedure Code, which provides that where 
~ g2 ê written statement ‘has not been put in, the Court may 
—~ pronounce judgments (presumably summarily) against the 
Jayanrinay defendant. Taking the Rule as it stands, it appears to absolve 
v. the plaintiff from the necessity of proving his case at all. 
NaGNaTH Judgment is to go against the defendant by way of a penalty 
“Beaman J. for not having put in his written statement. Ihave never had: 
” occasion in my experience to make use of that order and 
- I doubt very much whether it is or ever has been the practice 
on-the Original Side of this Court to decree the plaintiffs suit, 
or in other words to pronounce judgment against the defendant, 
without in the first place insisting upon the plaintiff formally 
proving his claim. But if the plaintiff is allowed to prove his 
claim, that must be done by examining witnesses, and I do not 
see how the defendant in those circumstances can be forbidden 
the right of cross-examination. It appears to me that it would 
be very desirable that some addition should be made to r. 105 
corresponding with the marginal note which is always made 
upon the defendant’s summons. I confess that I can see no 
reason whatever in principle, nor can I discern any practi- 
cal utility in support ofr. 106. I cannot conceive why the 
Prothonotary should not suo motu set down all cases falling 
within the scope and intention of r. 105 for ex parte decrees on 
; the returnable date of the summons without putting the plain- 
' tiffs to the great additional expense of instructing counsel to 
formally move to have that done. That means one mot 
additional hearing and an entirely unnecessary delay and 
pense to attain no useful object whatever that I can discove 
In the present case it appears to me that the defendant 
left to themselves, would have been perfectly reasonable, ane 
have in their letter, Ex. F in the case, evinced a correc 
and honest attitude. Unfortunately, however, instead of 
‘acting up to that letter, they appear to have consulted 
attorneys in Bombay with the almost inevitable result 
that they were advised to defend the suit. A: perusal of the 
correspondence shows that the defendants had never contem- 
plated, at any rate up to Tuesday evening, repudiating liability 
for the items said to have been omitted by mistake from the 
accounts. But between the rising of the Court on Tuesday / 

and its sitting this morning I suppose counsel consulted, and as 

a forelorn hopé embarked on cross-examination, the object of 

which seems to be to show that the deceased Shambhuappa 

had in 1906 or thereabouts disclaimed all responsibility for the 
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expenditure which formed almost the whole of the present 
claim. In the circumstances of the case I do not attach any 
great importance to that suggestion. The guardian, who has 
no interest of his own to serve, and appears to-be a perfectly 
straightforward and honest person, has sworn that the items 
afterwards unfortunately omitted were shown in the first 
account, submitted-to Shambhuappa, and that no exception 
whatever was taken to any one of them. In the second account 
unfortunately these items were omitted by mistake. There is 
no evidence available to support the defence fore-shadowed in 
the belated cross-examination of the guardian. Indeed but for 
‘the-unusual course adopted-by the defendants’ attorneys late 
on ‘Tuesday evening the case would have ‘undoubtedly been 
disposed of ex parte in less than half an hour. The same 
result is.now reached at an additional outlay of time and 
‘money :to-all’parties concerned ; and I must own that I prefer 
the usual procedure that-which, with very rare exceptions of 
which this is a-typical one, has always been followed since I 
presided over‘this Court. I havenot the slightest doubt of 
the truth and-bona fides of the plaintiff's claim, and I must, 
therefore, now decree the suit in full, with one modification 
only, viz., that I see no reason to.allow him 9 per cent. interest 
on the amount. 

There must be-a-decree for the-plaintiff for Rs. 2,996-2-6 with 
nterest.at.6 per cent. per annu from the 2nd of May tg912 
to judgment. 

Costs and interest on judgment at 6 per cent. per annum. 


Suit decreed. 


Attorneys for the plaintiff: Matubhai, Jamietram and Madan, 
Attorneys for the defendants: D, J. Mantri. 
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APPEAL FROM ORIGINAL CIVIL. 





Before Sir- Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkar, 


NADIRSHAW HORMUSJI SUKHIA 


v. 
PIROJSHAW RATANJI RATNAGAR* 


Defamation—Libel—Publication in a newspaper—Fair comment—Privileged 


occaston—Excess of privilege—Damages— Nominal and contemptuous 
damages—Costs—Indian Evidence Act (I of 1872), Sees, 15 and 32, el, 3, 


Defendant No. 1 wrote a letter to defendants Nos, 2 and 3, editors 
and proprietors of the Jam-e-Jamshed, who gave publicity to it, criticis- 
ing the conduct of the plaintiff who had offered himself as a candidate 
for the election of trustees of the charitable funds of the Parsi commu- 
nity. In the course of the letter defendant No, 1 reproduced certain 
conversation he had with the late Sir Jamsetjee J eejeebhoy, regarding 
certain type of persons [meaning the plaintiff] who were usually the 
proposers and seconders of resolutions at the meetings of the Parsi 
Anjuman convened by Sir Jamsetjee and other trustees of the Parsi 
Punchayet, and quoted the following remark as coming from Sir Jam- 
setjee: “ What can we do Ratnagar? If these people {meaning the plain- 
tiff ]are not allowed to speak, then they sendus threats that they would 
go to the meeting and’ create disturbance and would not allow its work 
to be proceeded with,” The letter also stated that the plaintiff boasted 
in certain public lectures delivered by him to educate the electorate to 
support his candidature for the tvusteeship that he was a greater friend 
of Sir Jamsetjee than he really had been, a é 

The plaintiff brought an action of libel complaining of two distinct 
imputations on his character : (1) that he obtained the privilege of bein 
called on to move or second propositions at the meetings of the Pa 
Anjuman by sending to the trustees of the Parsi Punchayet thr 
that if he were not allowed to move or second propositions he wo 
create disturbances at the meetings ; and (2) that he boasted of being a 
greater friend of Sir Jamsetjee than he really had been, 

Held, (1) that the imputations amounted to lbel. 

(2) That the statements were not privileged because they were publish- 
ed in a newspaper read by the public at large and not confined to the- p 
members of the Parsi community only. 

(3) That the justification of fair comment was not open to the defen- 
dants as what was charged as libel was not comment but an allegation 
of fact made by defendant No, 1 on the authority of Sir Jamsetjee, 

(4) That as the statement of Sir Jamsetjee was not admissible in 
evidence, being that of a deceased person, there was no evidence at all 
in justification of the truth of the libel in substance and in fact. 

Sri Raghunadha v. Sri Brozo Kishoro (1), referred to. 
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“Appeal Wo’ 20 of 1912, (1) (1876) L, R. 3 I, A. 154, 


e 
VoL. XV.) THE BOMBAY LAW REPORTER. 


- (5) That as no misconduct in, and with reference to, the suit itself-was 
found against the plaintiff, he was entitled to. nominal damages and 

. costs and not merely to contemptuous damages as awarded by the lower 
Court. 


ty 
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O. C. J., 


ERN 


Held, further, that instances of acts of the plaintiff more or less  Syrara 


closely resembling the particular act of misconduct imputed to the 


plaintiff in the libellous statement are not admissible in evidence. The Pirossia w 
defendants must justify the libel as true in substance and in fact by R.RATNAGAR 


proving its truth, not the truth of other acts and o occasions having 
nothing to do with the one in question, 
Makin v. Attorney-General for New South Wales (1), referred to. 


Tt is open to any member of the public at large to comment on true 
facts as y gards a matter of public interest, but if any allegation of fact 
imputing pany actor acts of misconduct is made in the course of 
the cow „jent, the libel is out of the sphere of fair comment and can be 
justified: nly on the ground that the allegation is true. 


Me Quire v, Western Morning News Co,(2); Hunt v. Star Newspaper 


Company, Limited (3); and Davis v. Shepstone (4), followed. 


THE plaintiff, Nadirshaw H. E. Sukhia, claimed Rs. gooo 
damages for injuries done to his reputation by an alleged 
libellous publication written by defendant No. 1 and published 
by defendants No. 2 and 3, editors and proprietors of a daily 
paper, the Jam-e-Jamshed. The alleged libel appeared in a 
long letter written by defendant No. 1 to defendant No. 3 for 
publication in the latter’s newspaper. The following is the 
paragraph complained of as libellous— 


~" But wait: When that gentleman now and then talks about the late the 
nourable the fourth Sir Jamsetjoe with a smack of his lips every time, 
wants to show some such thing that that righteous deceased person was 
Sukhia’s personal friend and sympathetic admirer, Under the present 
cumstances, on being reminded of him, I cannot resist the temptation of 
noting down an incident here. At one time when I was coming down from 


Matheran with a party of my certain friends, this noble gentleman met me - 


on the Neral Station, I asked this gentleman a simple and direct question 
as follows :—“ Sir, now-a-days whenever meetings of the Anjuman are held, 
why do men of certain type only get up to put or to support propositions ? 
Are there not in the community more worthy gentlemen and better’ known 
leading Shethias?” Immediately that frank Shethia gave a reply as follows 
and the sound coming from the throat of the deceased on that day still 
rings in my ears :—" What can we do Ratnagar? If these people are not 
allowed to speak then they send us threats that they would go to the meeting 
and create disturbance (and) would not allow (its) work to be proceeded 
with.” During the above conversation between both of us, my two (or) 
three friends were standing at a distance from which they could hear our 
SP Rl a ah ee 


(1) [1894] A, O. 57, 65, (3) [1908] 2 K. B. 309, 320, 
(2) [1903] 2 K, B, 100, 112, (4) (1886) 11 App. Cas, 187, 191, 
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O. 0. J. conversation and since then on numerous occasions I have already spoken 

of this conversation at different places to different responsible persons, 

1918 What I say is quite true and honest and now I leave it to Dr. Sukhia him- 

FOJA self as well as to my readers as to what conclusion to draw from iț.`' This 

S much I shall openly say that with regard to the attempts which Dr. Sukhia 

a j continues to make to take a leading parbin almost every meeting of tho - 

Pinoranae Anjuman, the thoughtful class of the community always puts a question 

R RATNAGAR with genuine wonder as follows :—“ What, is our community barren that 

pi mediocre individuals like Dr. Sukhia continue to come forward in -all 
matters to take a lead there (i, e.) in the meetings P” 


The plaintiff alleged that by the above words the first defen- 
dant meant and intended to suggest to the readers of the Jam-¢. 
Jamshed that the plaintiff had frequently threatened the‘late 
Sir Jamsetjee Jeejeebhoy, the fourth Baronet, and other leaders 
of the Parsi community concerned in the convening of .the 
Anjuman that he would create disturbances at the Anjuman 
meetings and would prevent business from being proceeded 
with therein unless the plaintiff were allowed tomake speeches 
and to take a leading part in the said meetings. The plaintiff 
‘stated that the imputations conveyed by the above words.were 
baseless, false and malicious libel on him. He also alleged 
that it was false that he boasted to be a greater friend of Sir- 
Jamsetjee that he really had been. i 

Defendant No. 1, in his written statement contended that 
the words complained of were nọ libel but were a fair commient' 
made in good faith and without malice upon certain matters’ 
of public interest, viz., the candidature of the plaintiff for a seat 
on the board of trustees of the Parsee Panchayet for „whic 
place the plaintiff had put himself prominently forward an 
was vigorously canvassing; that the statements were publishe 
by him on a privileged occasion; and that the statements were 
true in substance and in fact. 

Defendants Nos. 2 and 3in their written statement contendéd 
that the words complained of were no libel; that the-letter 
written by defendant No. 1 was a fair and honest comment on: 
matters of public interest; that the letter was published by. 
them ona privileged occasion bona fide for the benefit of the: 
public in the usual course of their business as public’journdlist 
and without any malice towards the plaintiff; and that the 
statements complained of were true in substance and in fact. 

In the course of the trial before Beaman J. a list of particu- 
lars was tendered on behalf of the defendants by: way of justi- 
fication. His Lordship delivered the following interlocutory 
judgment on 28th March 1912 :— 
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‘BEAMAN:J.—I:amiasked now tai decide upon the’ paitictilars ‘ 0. 0. J.’ 
whith the defendant No. 1° had obtained ‘leave -to put ‘in. 1913 
These aré‘ eight in number and are put‘in by way of justifica: “Gs 

` tion. They have been supported by both ‘the learned: counsel Napirsmáw ' 
representing defendant No. 1, and defendants Nos. 2 and 3. H. Soraa 
I wish to make it clear now, and'I hope it will be'kept clear Pr Bs: 

í x p ROJSHAW 
throughout: the remainder ofthe case, that there is a bròad-RiRarwadar 
distinction between justification and evidence of general repu: 
tation-given-in mitigation-of damages. These particular in- 
stances could only be good under’ the head-of justification-if 
each one ‘of them was in fact: a direct affirmation or’proof. of the 
truth of the statement charged to’ be:a‘libel. In‘any other con- 
nection the.particular instances cannot’ bė adinittéd ‘to prove 
a general disposition on:the ‘part ofithe plaintiff or.:a- tendency 
on the part of the plaintiff.to commit an act which he is alleg- 
d to have committed -and in respect of which allegation:he 
rings his action for libel. Six out-ofithese ‘eight -particulars 
re clearly obnoxious to the objection'that ‘taken alone they 
o not furnish any affirmation ordirect proof of the truth of 

the libel complained of. So that'they will-not do- under the 
_ head of justification. The remaining: two are well pleaded 
, under that head, but-have-already, I believe, been furnished ‘to 
the plaintiff incanswer'to interrogdtories.. But, :think; in the 
earlier part: ofithe plaintiffs crossexamination, I was .disposed 
nder the authority of Scott v. Sampson() to curtail the. defen- 
nt’s cross-examination of the plaintiff too much and exclude 
ni it matter of general reputation; because general’ reputation 
’ not ‘been pleaded 'in initigation of datidges: Since then I 
‘very carefully considered Scott v. Sampson as“ wéll as the 
sequent case of Wood v. Earl- òf Durhain'2). in -speciál 
elation to the terms of our own statute law, s. 55 of the 
Indidn' Evidences Act; ánd T have conié to thé condligion that 
where darhdges are “infertéd froin the mete act complained Of, if 
that'act'is not justified in law as’ is the casé‘in libel actiohs, then” 
tlie ‘question of damages mtist always be directly’ i in -issué'frorn 
_ thé very nature and form of the actiðn. So that it is not necess* 
ary, ‘int my opinion, that the déeféndatit shoilld plead general” 
reputation in mitigation: óf them: ` Section’ 55 of the Indian ’ 
Evidence Act affirms-this priticiple’ and makes ‘it clear” that- 
where the damages’ sought’ to'bé recovered ‘by a plaintiff are’ 
damages referable’ to his reputation and'his.reputation ‘only; 
then that’ general reputation must throughoiit 'the’tridl be a ~ 
(1) (1882) 8 Q. B. D. 491. (2) (1888) 21 Q. B. D, Soa, 


Bezxman J.’ 
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0. C.J fact directly in issue and open to the defendant to challenge 
1913 indirectly by the cross-examination of the plaintiff and his 
~m witnesses, or directly by formal proof that the plaintiff has no 
Niprrszaw reputation to lose. But I do hope that the learned gentlemen 
H. Soxma who are in charge of the three defendants’ cases will keep 
TRAN clearly in mind the distinction between evidence of general 
R. RATNAGAR seputation and evidence drawn from particular instances intend- 
—- ed to show that the tendency of the plaintiff’s nature or his 
gps i. general disposition was such that he would have been likely to ~_ 
do the act he is alleged to have done and which he complains, 
of as being a libel. The law upon this point, I think, kasy: 
never been in doubt, certainly not in Scott v. Sampson), and it 
is very clearly re-affirmed in our own Evidence Act. Where 
the question is one of affirmative proof, proof of the truth of a 
statement of fact, evidence of particular acts of a like character 
‘which are adduced to show that the person doing them was of 
a certain disposition or character is almost without exception 
excluded by the law of evidence: and certainly in actions of 
this sort there can be no doubt but that it is not open to the’ 
defendants to endeavour to support their case either under the 
head of justification or under the head of general reputation in 
mitigation of damages by proof of particular instances of acts 
more or less closely resembling the particular act they have 
given publicity to and the truth of which they are bound to 
make out. 


At the conclusion of the trial the plaintiff was awarded on 
tupee as contemptuous damages and both sides were to b 
their own costs. The following judgment was delivered 
his Lordship on 12th of April 1912:— , 


BEAMAN J.—In this case the plaintiff Dr. Sukhia asks for 
Rs. 9,000 damages for injury done to his reputation by an al- 
leged libellous publication written by defendant No. 1 and 
published by defendants Nos. 2 and 3, editors and proprietors 
of the Jam-e-Jamshed newspaper, on the 28th of January. 1911. 
The defamatory matter complained of can now be reduced to 
virtually a line and a half.in the long letter written by defen- 
dant No. r over his own name and published by defendants 
Nos. 2 and 3. That statement is that the late Sir Jamsetjee 
Jeejeebhoy on one occasion met defendant No. 1 on the platform 
of the Neral railway station and said to him: ‘ What can 


(3) (1882) 8 Q. B, D, 491. 
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we do Ratnagar? If such persons (meaning Dr. Sukhia) are not 
allowed to speak they send us threats that they will create 
disturbance and stop the conduct of business’. The plaintiff 
) does not complain specifically of any other passage in defendant 
No. 1’s letter which extends over five and half columns of print” 
ed matter. In his plaint, the plaintiff pleads by way of 
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NapirsHaw 
H, Suxgra 


PrrojsHaw 


innuendo that the passage as printed and put into the mouth R, Rarnigar 


of the late Sir Jamsetjee Jeejeebhoy must mean Dr. Sukhia and 
that its general meaning was that he was such a person as 
' would be guilty of the disgraceful conduct suggested in the 


passage. That part of the innuendo was withdrawn at the ' 


trial and the plaintiff has confined himself to the words as they 
stand and their literal meaning, the defendants all admitting 
‘that the passage meant Dr. Sukhia. So that there has been 
no plea in answer to the innuendo, nor any need of further 
inquiry upon that point. 

Thus stated, it will appear that the libel complained 
of is of a comparatively trivial character, and it may be 
woudered that the trial of the action should have occupied 

-so much time and excited so much feeling. ` Unfortunately in 
a numerically small community like the Parsi community of 
Bombay, into which are compressed quite a disproportionate 
amount of wealth and intelligence, matters touching the 
-common interests of that community, particularly where those 
involved sentiments - of religion or charity, are apt to excite 
much personal feeling, with the result that the members of 
at community seem ‘to lose in some measure all sense of 
portion. I have very little doubt that had we in this 
ntry the assistance -of a Jury the trial of this case would 
t have occupied more than two days at the most. Nor can 
I entertain much doubt as to what the verdict of a Jury would 
baye been.’ In India, however, the trials of libel actions, 
which, in my opinion, of every action of the kind, are most 
proper to be left entirely to a Jury, have.to be decided by the 
Judge without that assistance, first disposing as a Judge of 
such points of law. as usually arise im limine, and then doing 
the best: he can asa Jury to give a sensible verdict upon-the 
facts. ; ae a BRAS : 

In order to approach the question as far as possible generally 
and in abroad common sense spirit, it-may be as well, before 
taking up legal technicalities, to state the, manner in which 
‘the libel complained of came to be. published. . Dr. Sukhia is 
-avowedly a- demagogue, who -has set-himself up to be'the 
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champion. of, the lower» middle class and’ the lower: classes-of 
his community. He has expressed in the. course of his exami- 
nation very sweeping opinions concerning the. educated. or 


-Napmsnaw the upper,,or what I may call the aristocratic, part.of that 
H:Svxs14 community. Now, there is nothing. upon which the Parsis 


-Ue 


PIROTSHAS 


collectively are more sensitive than the proper control and 


R Raryagar application of their great religious trusts and. charities: 


Beaman 


atthis period-that Dr. Sukhia, who has on-his own showin 


‘Traditionally those accumulations, the. gifts „of -pious 


‘.and honoured men-in the past, :have always been confided 


ato. the keeping. of certain highly respected. families, 
who had until a short time ago acquired something 
like ashereditary.right, and, in connection therewith, a sacro- 
sanct. character, as: a. specially fit: hierarchy to hold-and ad- 
‘minister those ancient and ever-growing charitable accumula- 
tions. Then:came.a schism in.the:community accentuated by 
a point going, as many thought, to the very roots of their reli, 
gionin-a.case which was-tried:by my brother Davar and my 
self. As.a consequence-of that case, Davar J. framed a. schne 
for the:.appointment -by .electoral methods” “of trustees of the - 
great Parsi charitable:funds. Considering. the venerable .cha- 
racter which, as.J say, had always belonged to -those - leaders 
of the community who filled.that character hereditarily, it was 
only natural-that.the,introduction of elective methods should 
stir up-much excitement and mixed feelings in the, community. 
It: probably was the:hope of. the. conservative party, if Iamay 
so. style it, that the electors.of trustees should return to. offic 
representatives .only .of the old and honoured:names. It w: 









respect whatever for:.traditionary rank. and authority, .c 
forward as a candidate for election. It is easy enough 
understand how.the.appearance of a candidate of Dr: Sukhia’ 
position and antecedents and.avowed public leanings-in such a 
connection must have affronted: allsthose who. wished.to see the 
former order: -andhigh- dignity .of the.office.of trustees.preserved. 
I am-not saying. a-word against Dr. Sukhia in this connection 
more than he-has cheerfully said, if not against atany rate-by 
way.ofu candid description.of himself, and of what-he conceives 
his public mission to be. But he too must have realised that-he 
was-deliberately, putting :himself in opposition to a. very -powere 
nee ee body. of: public opinion imhis- pares dn a fare 
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platform ofthat theatre by way of public lectures on three O. 0. J. 
several occasions. He invited the leading newspapers of the 1913 
community to inform the public through their columns of his S 
intention. The Jam-e-Jamshed newspaper replied to Dr. Sukhia’s Napirsnaw 
invitation by inserting among its answers to correspondents H. Surnra 
a line or two suggesting that what he asked of the newspaper Pr a 
was more properly an advertisement than an anticipatory p, PANA 
announcement. Thereafter Dr. Sukhia did deliver his three — — 
lectures to which publicity was given by a section of the Aiman Je 
Parsi press. The Jam-e-Jamshed newspaper confined itself to 
a fragmentary report of the first lecture only. Now, those 
lectures have-been read out in extenso to the Court, and 
although it may well be that owing to inefficient reporting 
they do not exactly and fully reproduce all that Dr. Sukhia 
said it is impossible to read them without realising how 
violently portions at least of them must have irritated that 
part of the community which did not „Share Dr. Sukhia’s 
opinions. In the course of the trial, particularly towards 
__ tits close, the learned counsel for the defendants have con- 
demned those lectures in the most unmeasured and emphatic 
language. Ido not myself think that there is anything in 
them, as far as my memory of such a mass of material goes, to 
justify the assertion that Dr. Sukhia actually libelled any 
individual member of the community. But he certainly did 
sneer bitterly enough at that tlass towards which he appears 
to entertain a deadly animosity, that is the upper wealthier 
lass of the community. And there is much also in ‘the lec- 
res which, if not in any way libellous, must certainly have 
ved most offensive and provocative reading to the older 
servative school. Thereupon Mr. Ratnagar, defendant No. I, 
ho seems to be a very obscure person, felt called upon to 
“take up the cudgels on behalf of that aristocratic class 
which he believed Dr. Sukhia to have deliberately insulted. 
Mr. Ratnagar appears to me to be one of a very common type 
of gentlemen who are in a position of leisured ease and per- 
haps slightly affected with the itch of writing. I expect if any 
true analysis could be’ made of the motives which prompted 
the composition of Mr. Ratnagar’s letter, they would be found 
to be compounded at least as much of personal vanity and the 
desire to appear before the public not only as a popular but as 
a singularly brilliant writer as of any desire to protect the aris- 
tocratic class of the community or of a very particular personal 
hatred of Dr. Sukhia. I feel that it must be, unfair to form an 
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0. 0. J. opinion of any composition from its translation by the inter- 
1913 preters of this Court. Considering that Mr. Ratnagar appears 
to have been a favoured contributor of the Jam-e-Jamshed news- 
Napresuaw paper, and that this particular contribution had the benefit o 
H. Susuta special and careful revision by the assistant editor, the editor 
ee and the late editor and proprietor of the /Jam-c-Jamshed, all 
PIROJSHAW ; . . Ree . 
R,RAtvacar experienced journalists, I must presume that in its native dress 
Siang it possesses merits which have entirely disappeared in the pro- 
‘ cess of translation. Asit now reads it has all the sound ofa 
rather savage, crude and school-boyish attack which one would 
have thought the editors of a respectable journal would hardly 
deem worthy of so much space as five and half columns. But 
it is quite possible, indeed I think it must be the case, that as 
written in the vernacular the letter as a whole would read 
quite differently. There can be little doubt, I think, that 
just as Mr. Ratnagar was eager to find an opportunity o 
coming forward in this way, expecting applause and approba- 
tion from all‘those whose opinions he valued, at the same 
time hitting a man whom he disliked very hard, so too them 
responsible proprietors atid editors of the Jam-e-Jamshed were 
not unwilling to make use of Mr. Ratnagar to give much more 
emphatic expression than they themselves would have 
cared to do in their leading columns to the sentiments of 
intense dislike and hostility which had been excited in them 
by Dr. Sukhia’s public candidature. That I take to be th 
genesis and the sufficient preliminary explanation of the com 
position and form of the libellous publication now complain 
of. It is certainly striking, when the letter as a whole co 
to be read, that out of five and half columns of bitter invect 
satire and insult, the plaintiff, Dr. Sukhia, can find no mo 
than a line and à half upon which to found his present action’ 
for damages. And it has indeed been virtually admitted at 
the close of the case that however humiliating and offensive 
all the rest of that letter is, however calculated to bring Dr. 
Sukhia into ridicule, to deride his pretentions, to lower him in 
the estimation of his community, there is nothing in it but 
this small isolated passage.on which he could hope to bring 
an action for libel with success. The rest of the letter has been 
commented upon at the close of the case, because its tone is 
said to be proof enough of the malice of the writer; but it is 
not pretended, and Ido not thinkit can be pretended, after 
that letter has been compared with the lectures which pro- 
yoked it, that the Court would have been likely to find a single 



























) 


VOL. XV.] THE BOMBAY LAW REPORTER i 139 


statement in it libellous except the statement upon which this 0. ©. J. 

action is founded. Now, where- a particular ‘passage in a 1918 

particular composition is complained of as being libellous, where OU 

there is a Jury, the whole composition would have to be handed Nuaprrsnaw 

to them, and, reading it throughout from-the first to the last line, H. Surata 

they would then be left to say whether the particular word or Re 
PirojsHaw 

words complained of-amounted to libel or not; and although R Ricwagar 

that rule is commonly applied for the reason that by reading _ —- 

the rest of the letter and taking the impugned passage Pesman J. 

with its context the Jury might find that what was complained 

of had been softened or explained away in other parts of 

the composition, a result which certainly would not be 

obtained by reading Mr. Ratanagar’s letter, still I think 

in a case of this kind the Jury, who read the letter 

as a whole and saw how very carefully the plaintiff had 

ought to restrict the battle-ground, would be disposed to say 

or themselves that if all the rest of this contumely, abuse and. 

ridicule had not in any way harmed his reputation or injured 


“his feelings, then the selected passage could have hardly done 


so to any marked degree. That, of course, is merely a general 
way of looking at the composition as a whole, and it is because 
Juries are in a position to give effect, without much regard to 
niceties, either of law or logic, to what they believe to be the 


general reason and justice of the case that I do think a case of 


is kind would be much more “satisfactorily tried by a Jury 
an a Judge, for in all the entanglements of jural and judicial 
nitions of libel and justification, and privilege, and fair com- 
, an accurately trained mind desirous to keep the straight 
finds itself so often confronted by technical difficulties and 
radictions that it might well envy the license of a Jury 
and adopt the definition once given summarily and concisely 
of what was and what was not a libel by a very eminent Judge, 
“thing was libel which twelve honest bakers, green-grocers 
and butchers, did not think to be so.” I have very little doubt 
that in a.case like this, where many points are really of much 
nicety, the Jury would leap lightly over the fences of the law, and, 

if they could not find the way to disentangle the arguments of 
counsel and the directions of the Judge, would, as Juries usually 
do in such cases, take shelter under a general verdict The Judge 
unfortunately is confined more strictly within the limits of the 
law as he understands it and cannot give the go-bye to any 
legal technicality if he feels that it really is good in law, how- 
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ever exasperatingly it may seem to bar the way to a practical- 


ly right conclusion of the whôle matter. 
Before dealing -with the technical defences of justification, 


NapigsHaw privileged occasion, fair comment, total want of reputation on 


H. Suxwta 


v. 
PIROJSHAW 


the part of the plaintiff, so that the libel, if it be a libel, could 
not have injured him, I must take this opportunity of ex- 


-R.Ratwicar pressing my deep obligation to the learned counsel representing 


Beaman J. 


all the parties to this suit for the extreme diligence, ability, and 
candour, with which, from the very commencement to the end 
of the case, they have endeavoured to assist the Court. The 
subject being one with which this Court rarely has to deal, I 
cannot overstate, I think, the extent to which I feel that if I 
have been ultimately able to give a correct expression of’ the 
law governing all the points in controversy I am indebted for 
that result to the assistance counsel have given me. 

First of the procedure. When the case had been opened 
plaintiff's counsel said that though not bound to dò so he was 
willing and intended to put his client Dr. Sukhia into the box. 
On further reflection he desired not to do so, unless the Court 
compelted him to adopt that course. It was not, he said, that 
he wished to withhold Dr. Sukhia asa witness; but merely 


. that he wished to be sure that he was produced at the proper 


time. It appeared to me that where a plaintiff claims. sub- 
stantial damages for injury to his reputation, the least he can 
do is fo come before the Court and tell the Court who he jis 
so that the Court may form some idea of the reputation fo 
injury to which a money compensation is claimed. I 
well aware that in theory the law imputes some damage; 
that it is not uncommon in practice, in England, for the pl 
tiff to satisfy himself with proving the libel, and then leavin 
the defendant to justify if he can. This was the procedure 











| followed in Scott v. Sampson(@), e. g., with the rather strange 


result that the defendant had to call the plaintiff. In another’ 
case cited by counsel for the plaintiff, Tripp v. Thomas), 
substantial damages were awarded although the plain- 
tiff was not called. Here the plaintiff claims 9,000 
rupees damages. He says his reputation has suffered to 
that extent. Suppose no evidence whatever is called, 
how is the Court merely upon proof of the libel to say 
whether it has caused the plaintiff so much injury? The Court, 
till it is informed’ by evidence, knows absolutely nothing of the 
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eminent of men, .of the highest or of the lowest class. Orhe 4943 
might be an average person. His counsel suggests that in the ~ 
absence of all evidence to the contrary, the Court should at Naptrszaw 
least presume that much, that a plaintiff is an average citizen, H. Suxnra 
I fail to see why the Court should be put upon presumptions p ‘ene 
at all. The plaintiff is here to ask for relief, why should he R Rawagar 
not come forward, tell his own story, and leave the Court to Bimani 
form its own acuimnte from so much of his character as he ae 
reveals wittingly or unwittingly in the witness-box what his 
reputation may fairly be worth? I entirely agree with the 
general rule laid down by eminent Judges in consultation, and 
evidently after full consideration (Mercer v. Whall W), that i in 
all actions in which the plaintiff claims damages he ought to 
begin. It is true that the point had arisen in a rather different 
way; in the cases which had brought it prominently forward, 
it was usually the defendant who claimed the right to begin, 
and the plaintiff who disputediit ; not as here the plaintiff who 
suggests that heis under no obligation to go into the box 
till the defendants have begun on the ground of justification. 
But the rule remains ,as valid, I think, and for as good reason. 
I therefore decided that Dr. Sukhia must go into the box and 
give his evidence, if he expected to obtain substantial 
damages. 
Next, in dealing with the plea of justification, I have first 
o remember that the defendants placed it upon the record 
en they came -to trial, evidently highly sanguine of 
8 able to establish it. I do not think that the defen- 
s’ legal advisers, whoever they may have been, ever realiz- 
, Until the case began, the extreme strategical ability, if 
} I may say so certainly®meaning no offence, with which the 
plaintiff's legal advisers had chosen their battle-ground. Had 
the defendants done so, I expect they would have been advised 
that they could not justify; they would probably have been 
advised (while maintaining that they had acted perfectly dona 
fide and in the firm and sure belief that the statement was 
true) to withdraw from it and admit that they were no longer 
in a position to prove its truth. But considering the extremely 
aggressive nature of the alleged libellous letter as a whole, 
particularly the challenge with which it concludes, I can well 
understand that the defendants must have felt exasperated at 


parties; ‘the oft ig be the most eminent or the least O. C. J. 
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Q. C. J. being thus restricted and so proved a little blind to reason and 


1918 


ew 


prudence. They were only too anxious, I have not the least 
doubt, to meet Dr. Sukhia in Court upon the whole body, not 


Napirsuaw Omitting a single detail of the general attack; but they had, 
H. Soxma J think, clearly overlooked the difficulty, a difficulty which as 


v. 


Pirrossnaw 


soon as the trial began was seen to be insuperable, of actually 


R RATNAGAR proving- the truth of the particular words placed by Mr. Rat- 


Beaman J. 


e aee 


nagar in the mouth of the late Sir Jamsetjee. The plaintiff, by 
confining his case to this single statement, shut out all justifi- 
cation of anything else which the letter might contain and 
pinned the defendants down relentlessly to the performance of 
what was obviously impossible. When the defeùdants’ counsel 
opened their case it was only too clear to me that they were 
under the mistaken belief that by merely proving that Sir 


- Jamsetjee Jeejeebhoy had made the statement to Mr. Ratnagar 


or to others they had justified the libel. That, I think, was a 
very natural mistake for laymen like the defendants them- 
selves to fall into; but it is certainly strange that they 
were not forewarned in time of the pitfalls awaiting them. - 
I can understand and I am sure ‘that any Jury would 
understand at once the attitude of mind of these three 
defendants upon this point. Sir Jamsetjee Jeejeebhoy was the 
venerated head and leader of the whole Parsi community. 
Most handsome tributes have been paid tó him quite as frank- 
ly and generously by Mr. Raikes for the plaintiff as by those 
counsel who represented the defendants. These defendants, 
Mr. Ratnagar in particular, a man relatively humble and prou 
enough to be allowed Sir Jamsetjee Jeejeebhoy’s acquaintan 
would only say, as indeed the old Mr. Murzban did say 
the witness-box, that it never entered into their head to do 
the statement coming to them on such authority. “Why 
should they,” they would say, “endeavour to verify the truth of 
what the late Sir Jamsetjee Jeejeebhoy had himself told them ? 
Impliedly that would be an insult to that .gentleman’s un- 
blemished reputation for probity and truthfulness”. So that 
these defendants, unfortunately misled upon this point and 
believing that the ways ofthe law are as simple as the 
ways of the man in the street, confidently thought, as their 
counsel confidently thought at first, that if they proved the, 
statement made by Sir Jamsetjee to them, that would be con- 
clusive of its truth. 

Now, when the defendants’ counsel sought to prove that 
the impugned passage was true by evidence that Sir Jamsetjee 









„again imagining that at the close of the trial 
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did say what that passage ‘states that he did say to Ratna O OC. J. 
gar, that was objected to by Mr. Raikes as being entirely 1913 

irrelevant. I quite agree that that is no evidence at all of wo 

the- truth of the libel complained of. But I allowed the Napreswaw 
evidence in merely in support of the bona fides of the three H. Surma 
defendants. In strictness I still entertain some doubt whether ene 
Mr. Raikes’s objection was not well-founded. But the matter R RATNAGAR 


isso delicate and difficult to analyse that I thought it safer, _ — 
the Beaman J. 


Jury might have to deal with all such’ matters, to allow 
the defendants to prove that they at least satisfied 
themselves or were satisfied that the late Sir Jamsetjee 
did say the words which defendants 2 and 3 printed on the 
authority of defendant No.- r. Mr. Raikes had cited authori- 
ties in the English Courts, (and indeed there seems to be 
authority upon almost every conceivable point connected 
with a trial of this kind, although that authority is not always 
in agreement or, as faras I can see, reducible to wholly c nsist- 
ent principles) to show that an editor may not disclose the 
name of a contributor merely by way of mitigation of damages. 
I admit that in that case the reason given, resting too as it 
does upon very high authority, seems natural and sound. But 
here, I think, there is rather an obvious distinction in the facts, 
though how far that distinction, affects the principle I have 
ound it very difficult to work out to my own satisfaction; for 
n this libel it is not the writer who makes the libellous 
atement on his own authority but he gives it to the world 
the first on the authority of, and inthe words of, the late 
amsetjee Jeejeebhoy. So that I do think that when the 
fides, at any rate of the publishers, the defendants 2 and 
, has to be taken into calculation in estimating damages, it is 
only right that all the defendants should be allowed to prove 
this much at least that they have printed no more than the 
bare truth when they say Sir Jamsetjee used those words. 
Now, there is another point in this connection, which 
has never been touched on, perhaps does not strictly arise 
upon the pleading or arguments, which I have not the least 
doubt the Jury would consider either in estimating damages 
or any general . verdict they might shelter under, that is 
the context of the impugned passage. If we looked to the 
Ş Nme of Ratnagar’s letter as a whole, Temembering what 
ked it, no one can doubt, I think, that it is an elaborate 
Be step by step, to all that was publicly delivered 
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0. C. J. by Dr. Sukhia in support of his own candidature. When I 
1918 read Lhe libel complained of in its full context, I had no doubt 
—~  inmy own mind that what Ratnagar really meant to achieve 
Navirsuaw by the repetition of this most unfortunately remembered inci- 
H. Sort dent was the refutation of Dr. Sukhia’s claim to have been 
P y: deeply in the confidence of the late Sir Jamsetjee Jeejeebhoy and 
IRCISHAW 
R.Rarnacar entrusted by him with the charge of important resolutions 
— _ bearing upon these questions which, as I have said, so vitally 
Beaman J. touched the passions and sentiments of the Parsi community. 
I do not think that Ratnagar’s object in relating the incident 
was to fix Dr. Sukhia with the accusation of having threatened 
Sir Jamsetjee Jeejeebhoy so much as to expose to the public the 
falsity of Dr. Sukhia’s claim to have been a great personal friend 
and to have stood high in the estimation of the late Sir Jamset- 
jee Jeejeebhoy. The mode he chose of doing it was, as I have 
just said, most unfortunate, for he was obliged then to give the 
true reason and that reason is the statement of fac 
which on the face of it is libellous. It is in this man 
ner, I have no doubt, that the defendants either fell 
blindly into the trap which the careful preparation of® 
the case of the plaintiff laid for them, or even seeing 
this they were so indignant and so determined to make 
Dr. Sukhia pay for the luxury of an apology that they persisted 
up to the last in a plea of justification, which, if well advised, 
they would have seen they could never make good. Thus a 
the trial proceeded, and one after another of the defendan 
attempts to justify indirectly were shown to be inadmissi 
according to the well-settled and understood rules of law 
erning the production of such proof, they realised but onl 
late that this plea must be abandoned. At the end of th 
neither of the learned gentlemen representing the th 
defendants was in a position even to argue that the truth o 
the libel had been justified. It is true that Mr. Mulla 
did suggest that if they had not completely justified 
they had gone so near doing so that the Court would 
hardly press that point against them. But I know of no way 
between justification and non-justification. Either that which 
is stated is true orit is not true; and in Courts of law there is 
only one way of proving the truth, and that is by legally ad- 
missible and relevant evidence; so that if no evidence of that ` 
kind be forthcoming, however great the probabilities might be 
thought to be outside a Court of law, that a statement which ` 
cannot be proved to be true really is true, all that the Cou , 
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cat say is that its truth has nôt been: proved, so that the party O; 0. J. 
justifying, upon’ whom the onus of proof datutally lies, has 1913 
failed. ae ene 
I come next to consider another line of défence upon which Nabrgsaaw 

the three defendants evidently placed miich reliance. All three HŒ Surur 
contend that the publication of the libel complained, of was Proy Iv 
upon:a privileged occasion. And the Court has had, the bene R.Rarvacar 
fit of a very thorough discussion of the law upon this point as Bearman <f 
laid-down in cases of-great authority and passages from all the © gmg J. 
accepted text-book writers on the subject. There is perhaps 
hardly any part of the complicated and often T fear somewhat 
inconsistent law of libel, which is’ more difficult to free from 
the garb of words and: definitions in which’ the ingenuity of 
Judges and jurists- have wrapped it than this‘of privileged occa- 
sion. The latest, most accepted, and ‘probably by far thé most 

laborate, definition of privileged ’occasion to be found in Hals- 
ury’s Laws of England-is contained in so` many termis that if 
he full contents of each isto be given to ‘it, the doctrine would 

uite easily be stretchied far-enough, and’ indeed ‘must’ bé stret: 
hed far enough, to cover every publication in’ a newspaper 
or there is‘certainly no newspaper of any repute which would 

ver think of publishing matter- so~ entirely personal’ a$ tō 
escape the nets of one or other of the ternis of this 

efinition; yet the proof;. thaf- so far from that being ‘thie 
ue. principle of privileged. occasion it is almost 
exact opposite of it, is that the utmost diligence on the 
of all counsel concerned in this case has béen only able 

cover two cases where publications in-a newspaper have 
d the protection of: privileged: occasion. One of these 
es, that of Laughton v. The Bishop of Sodor and Man, 
fas ofa very peculiar character since ‘the’ delivery of the 
ishop’s- charge to his clergy, which was afterwards made the 
matter of publication in a’ newspaper, was of course given 
beyond all doubt upon a privileged occasion. There remains 
only the case of Mangéna v. Wright() where Phillimore J., 
upon a preliminary argument, carried the law, as far I think as 
it ever could be carried ‘in that direction, much further indeed 
than, speaking for myself, I should ever be disposed to allow 
it’ to go in this. country. But there again the defendant 
claimed privileged occasion upon a very special ground as 
being the Agent Genéral ofa particular, colony,and thereby 
(1) (3872) L, R. 4 P. C. 495, (2) [2909] 2 K, B, 958 
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the one man in England probably competent to speak with. 
authority to the public upon a question which was being. 
agitated in public in the public interest. What became of that 


Naprrszaw case I am unable to say; but although no*doubt the decision 
H, Surma indicates that the learned Judge thought the publication by. 


Ye 
Prroysitaw 


right in the Times newspaper might be’ protected on the 


R.Ratwacar ground of privileged occasion, that was only upon a prelimi- 


Lcaman J. 


nary argument in which the learned Judge was asked to hold \ 


: that it could not possibly be so, and the result of the decision, 


merely was that the question was relegated for fis 
determination to the trial. Now if every person wh, 
has, or imagines he has, an interest in any matter may 
libel any other person in communicating his opinion upo 
that matter through the columns of a newspaper to the ae 
pretending that the public have a corresponding interest 
in hearing his opinion, it seems to me that the doctrine 
of privileged occasion would be carried far beyond all 
reason and principle. This dangerous extension certainly, 
does appear to have been given, effect to in America in connec 
tion with electoral proceedings where every adult in the com- 
munity possesses a vote; and a work of authority goes so. far 
as to say that in such circumstances there is a duty lying upon 
every voter to communicate to every other voter anything he 
may know to the disparagement of a candidate for their suffr- 
ages and that the proper medium for such a communication i 
the public press. I cannot accede to sucha view. I can 
bring myself to do so. I think that would be carryin 
doctrine of privileged occasion to most dangerous, length 
we look back to its origin, and the limits within whic 
always confined by the great English Judges, I think, i 
become perfectly clear that the doctrine is referable to cases in 
which communications are made in what we may call confid- 
ence by one person having special information to give to 
another person entitled to receive that confidence. But if any 
individual, who has opinions to publish, or criticisms to make, 
or gtievances to ventilate, or aspersions to cast, can take the 
whole world into his confidence and say, if it is not, it ought 
to be interested in his communications, then it appears to me 
that the whole frame-work and proper limits of the doctrine of 
privileged communication will be utterly broken down. Here, 
I have been told that the election of candidates to be trustees 
of the Parsi Panchayet charitable funds was a matter in which 
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every member of the Parsi community was interested. Ratna- 0. Gd 


gar says that Dr. Sukhia was a most unfit person to be made 
a trustee., Dr, Sukhia doubtless is of a different opinion, Dr. - 


1913 


ew - 


Sukhia made his appeal to the electorate publicly and sought Naptestaw 
after making that.appeal to give still further publicity by publi- H. Suxara 


cation in the’ papers. So Ratnagar says he had an interest in 


v 


PrRoJsSHAW 


exposing the impostures and arrógant pretensions of Dr. Sukhia R RaTNAGAR 


to the general reading public just as every member of that read- . 
ing public had a corresponding interest in receiving those commu- 
nications, Now under the terms ofthe definition, and within the 
language used in certain cases, even so extreme a case as this. 
can no doubt be plausibly defended. Never for a moment have 
I been disposed to yield to the defendants’ contentions upon 
this point. I say no member of the public, no private citizen, 
merely asa member of the public or asa private citizen, 
erely because he wishes to air his own opinions or court 
opularity by attacking an unpopular candidate, has an interest 
f that kind which is a pre-requisite for establishing privileged 
ccasion; much less the newspaper reading community, many 
of whom cannot take any active or living interest in a parti- 
cular controversy, has any duty or interest whatever to listen 
to the gratuitous pronouncements of a self-constitited critic in 
the columns of a newspaper. If we look to the true reason of 
tivilege, it will be found, I think, that in every undoubted 
ase of it, it arises out of peculiar knowledge possessed by one 
son and special right in some other person or persons to have 
knowledge imparted to him or them. There is thus 
ished a relation of confidence between the giver and 
ver of all privileged communications. The reason dis- 
ears as soon as a person, even though he have special 
knowledge to which other persons have a special right, pub- ' 
lishes that knowledge indiscriminately, so that it may. be. 
come known to anybody and everybody who chooses to read it. 
The subject has‘been complicated in the long course of judi- 
cial decisions by the manner in which very eminent Judges 
have occasionally‘ appeared to deal with privilege and fair 
comment as though they were identical and synonymous. It is, 
however, clear that fair comment is radically different from 
a privilege extended to certain prima facie libellous communi 
cations.. What is meant by privileged occasion is no more 
than that the circumstances under which any statement, oral 
or written, is published, are such as to negative the presump , 
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‘tion. of malice, which the law draws from the quality of the 


stateinent and the bare fact that it is untrue. Even after the 
occasion has been thus shown to be privileged, it is still open 


NapinsHaw to’ the ‘plaintiff to prove special malice, general malice alone 
EL SÜRT having been rebutted by the character of the occasion; while in 


Ù: 
PrnoisHayy 


fair comment it is clear that no special malice could ever be 


R. RiaNaGar proved at all, for, were that so, the comment would no longer 


os 


Reiman J, 


be fair. Fair comment is a complete answer, ‘and where the 
Jury takes that view it will find no libel. Privileged occasion 
is no complete answer but merely throws an additional burden 
on the plaintiff. I have no hesitation in holding upon this 
point that this occasion was not privileged, and, therefore, 
the publication complained of will in law be ascribed to ‘malice 
and entitle the plaintiff, if it has injuriously affected his reputa- 
tion, to damages, Thus then I have found that in strictness 
the defendants have been unable to justify by proving the 
trüth of the alleged libel, and that- ‘the occasion of its publica- 
tion was not privileged. 

i ‘shall ‘next come to consider the various points which may 
be collected generally under the head of libel or no libel, fair < 
comment, mitigation òf damages, general repitation, and the ` 
like. Let me first turn again to the actual libel complained of 











cast upon the plaintiffs character. He is said to have 
threatened Sir Jamsetjee that if he were not allowed to’ speak 
at these public meetings he would create a disttirbanc 
and obstruct business. Now throughout the earliet pa 
of the case the defendants made desperate attempts 
justify indirectly. by offering to the Court instar 
in which the plaintiff is said to have so conducted hinis 
as to make it likely that he actually did threaten Sir 
Jamsetjee, that if not allowed to speak he would create 
disturbance and obstruct business. The Court was obliged to 
rule out all evidence of that kind, for'one of the best settled 
rules of law in this department is that no evidence can be 
given by way of particular instances showing. that the plain- 
tiffs disposition or character is such that he would be likely 
to do the particular act which the defendant has said that he 
did do; and owing to the very singular form of the statemént 
made i in this case by the defendants the plaintiff has had a 
great advantage throughout the trial. He has been able to 
shut out “all evidence which the other side were only too ready 
and eager to offer of the manner in whichhe is said to have 
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behaved on many occasions as a public man at public meet- 0. C. J. 
ings ; yet inasmuch as the gist of a libel action is really, as said 1913 
by some writers of authority, to lie inthe pecuniary damage c~ 
sustained by the plaintiff in consequence of the libel, or by Ñ ADIRSHAW 
others in the loss of his reputation occasioned by the libel, it = ARA 
certainly is a matter of primary importance and a matter which p,p Be 
probably would be paramount with the Jury to see whether R.Rirwagar 

' the libel is of a character which, in all the circumstances | —~ 
disclosed at the trial, would have occasioned the plaintiff any’ 2°42” Y- 
pecuniary damage or any serious loss of reputation. And in 

coming to that conclusion, having in view the doing of sub- 

stantial justice rather than conforming too strictly to mere 

technicalities, I think, a Jury would be perfectly right, and 

acting as Jury I should be perfectly right, in looking not only to 

the form but to the substance of the libel complained of. 

Alter this particular libel ever so little, leaving it just as da- 

maging, if not more damaging than it is in its present form, to 

the plaintiff's character, there can, I think, from what has 

been elicited from tlie plaintiff himself, be little or no 

doubt that the defendants could edsily have justified it. 

Consistently with the skill shown by the plaintiff's legal 

advisers in selecting the point of attack, his counsel lias 

throughout the case dwelt with insistent emphasis upon what 

he maintains to be a great and real distiriction between the one 

entence complained of and all the rest of the letter. Althotigh 

erest of that letter, as I have said, is calculated to bring 

. plaintiff into ridicule and contempt, is often abusive, äl- 

3 derogatory, he says that he has picked out the one ob- 

sly libellous passage and has not gone into the rest of the 

Ær because he thought it desirable to curtail the proceedings. 

think, however, he might with perfect truth have gone fur- 

ther and said that he could have had no hope of obtaining any 

redress from the Court in respect of all the rest of the criticisms 

and charges such as they are of vanity, absurdity and arrogance 

levelled at him.’ All that, he would wish the Court to believe 

he treats a3 unimportant, while hé feéls-his honour deeply 

touched and his reputation seriously injured by the simple 

statement that he threatened Sir Jamsetjee to create disturbance 

and obstruct business if he were not allowed to speak at those 

meetings. Now, as I have said, let us alter the form of the 

libel but very little. Suppose Ratnagar has put into Sir Jam- 

setjee’s mouth words such as these: “ What can I do Ratnagar? 

If Dr. Sukhia is not allowed to speak, he breaks up meetings of 
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O. C. J. he creates a disturbance and obstructs business.” Or again he 
1913 Might have said: “IfI don’t allow Dr. Sukhia to speak as 
=~ muchas he pleases he has shown himself such a turbulent 

Navrasnaw. fellow that I am sure he will break up ‘our meetings and 
H. Sukara obstruct our business”. Notwithstanding the great ingenuity- 
Bion ie and power with which his learned counsel has insisted that 
BRarvagar the statement complained of in its present form really 
— strikes much more deeply at Dr. Sukhia’s honour and inte- 
Beaman J: grity, not only as a public but as å private gentleman, than 
such statements as I have just suggested, I really cannot 
see that this is in fact so. And if the libel had taken. 
that form, or either of those forms, then it might have been 
justified by all those particular instances which have been 
shut out by the fact that as it stands it says that Dr. Sukhia ` 
actually threatened a particular man who is now dead. If we 
look to the vernacular form of the libellous passage, it comes 
to this that Sir Jamsetjee certainly is made to say those words: 
“he sends us threats that he will do ete. etc.” But considering, 
as I said in the earlier portion of the. judgment, that what the 
defendants had probably had in view was not so much the actual 
threat, if any threat was ever used, offered by Dr. Sukhia 
to Sir Jamsetjee as-merely to show by Sir Jamsetjee’s words 
that it was because of Dr. Sukhia’s character ‘and the habit he 
had exhibited of disturbing pub]ic meetings that Sir Jamsetjee 
allowed him to take so prominent a part in them, it might very 
well be that the words recorded may have gone a little beyond 
what Sir Jamsetjee actually meant, although he may have i 
fact used them. To say that a man, if not allowed to do th 
that and the other, menaces us with certain conduct, migh 
so expressed, mean no more than that that was the reasona > 
apprehension in the mind of the speaker. If those had been the 
actual words published by the defendants, the substituted words 
I mean which I have suggested, then their line of defence would 
have been much strengthened and extended, and I cannot help 
feeling that the superior skill of the plaintiff’s legal advisers 
` has given altogether a fictitious importance to the special form 
of the libel, while intentionally avoiding its substance; and by 
this tactical superiority has thrown the very greatest difficulty 
in the way of the defendants. I am not of course, here, either 
directly or indirectly, blaming or remotely suggesting blame of” 
the learned and experienced counsel who has thus so very ably 
conducted the plaintiffs case. I merely point out that more 
than most cases conducted in this Court, this appears to have 
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resolved itself into a trial of skill, indeed a very difficult and 0. C. J. 
complicated game, in which the plaintiff's advisers showed 4913 
themselves superior from the commencement to the defen- cH 
dants’. But I am not on that décount to shut my eyes to the Naprrsgaw 
substantial justice, if I can discern it, of the cases in controversy. H- Soxura 
I have never been able to accede to the plaintiff’s contention es 
that there is anything so peculiarly offensive in the form of i Pia 
the alleged libel that it stands quite apart from the rest of the ==. . 
letter and constitutes a very special and real grievance, or that. Beeman J. 
it would not have been quite as offensive or damaging to the 
plaintiff’s reputation if, instead of saying that he threatened that 
he would create disturbance, Sir Jamsetjee had said of him that 
he actually did create disturbance and obstruct business when- 
ever he was not allowed to speak at his pleasure. Tt is easy 
enough to see the difference between the two accusations, and 
in his client’s interest counsel for the plaintiff has made, and 
rightly made, the very most of it. But when we come to reckon 
the effect upon a man’s reputation or his pocket of a slander 
or libel, we surely ought to look as much to the substance as to 
the form of it. And if a man could be shown to have committed 
six forgeries or six murders, I really do not see how his reputa- 
tion in that respect could be seriously damaged by saying that 
he had threatened to commit a seventh in like circumstances. 
It is only too clear that had the defendants had a free 
hand they could have brought, and were ready and eager 
o bring, evidence before -the Court to show that Dr. 
ukhia had in fact created disturbances and obstructed busi». 
s. But that would of course be no justification of the limited 
contained in the statement that he had threatened to do 
In itself-I do not think that the published charge (having 
ard to what Dr. Sukhia has told us of himself and-his mental 
attitude towards his opponents in public life) expresses any- 
thing which would very materially injure or lower his reputa- 
tion asa public man by the statement that he threatened Sir 
Jamsetijee, if not allowed to speak he would create a disturbance. 
“Creating a disturbance,” in the mouth ofa gentleman like 
“ Sir Jamsetjee, probably meant no more than that he would insist 

upon speaking out of his turn, and “obstructing business, ” no 

more than that he would go on_speaking interminably. I 

really do think that a man like Dr. Sukhia, who takes so pro- 

minent a part in certain walks of public life in this city and 

whose career appears to have been by his own description o! 
ita stormy one although not in any sense that I can see dis-. 
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r 
honourable, ought not-to be so thin-skinned.’ He is the kind of 
man, as his counsel described him, who insists upon adhering to 
his own opinions, and possibly, though this is not his counsel’s 


i | Napirszaw description, enforcing them in season and: out of season upon 
H. Soxut4 those who do not share them. He is quite evidently a person. of 


? De 


PIROJSHAW 


great courage and pugnacity, and in the role he has 


R.Ratvacar Chosen to adopt, that of a demagogue and leader of the lower 


Beaman J, 


classes, he may very well. have been a real terror to a quiet 


and. retiring gentleman. like the late Sir Jamsetjee; and I say 


all that without meaning any imputation upon Dr. Sukhia’s 
character. Indeed I understand that is the character which he 
gives himself, and: which he rather glories in. Would such a 
character as that really be seriously.injured, can it be supposed, 
by the statement of the late Sir Jamsetjee that he threatened:to 
do those things which were exactly what his-own description of` 
his character would lead one to suppose that when the occasion 
arose he does habitually do? Surely’ the grievance here has 
been considerably exaggerated- and put upon a very 
high. ground indeed. when it is said that through this 
saying of Sir Jamsetjee the defendants struck at the private 
honour and probity of Dr. Sukhia. I am‘ not of course 
defending, or attempting to defend, the tone of the letter address. 


. ed to the Jam-e-Jamshed by Mr. Ratnagar. But although- that 


letter appears to me to have been quite unnecessarily aggressive 
andin many parts offensive, it is not at all surprising that a man 
setting himself up, as Dr. Sukhia did, to be a champion of the 
lower classes and expressing his contempt for the wealthy bu 
brainless aristocracy and the graduate classes as he did in 
witness-box here, that is to say, for those- people whom 
community has hitherto held in special veneration and res 
should excite at the hands of his opponents bitter hostility: 
Dr. Sukhia in the witness-box displayed much-manliness and 
never showed at a any moment the least desire to resile from 
any of his- opinions. He is evidently himself-a very hard 
hitter, and he ought not to complain when others hit back- at 
him. And I understand him not to complain of any part of 
that letter except this particular statement. Nor do I believe 
for a moment that if the statement had been worded, as I 
have suggested it might have been worded, without detracting 
in the least from its offensiveness and the damaging effect is 
might have upon his character, that Dr. Sukhia would have in: 
stituted these proceedings, because I think, and I hope I do 










not wrong him in this, he would have felt that the defendant’s 
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hands would not thén have beén tied and they would have 0, ©. J, 
been in a much better and stronger position to make their 1918 
defence. Indeed I do not attach very much importance tothe OW 

_ evidence upon: general reputation except in so far as I can Napirswaw 
collect what the character of the plaintiff must be from his own H. Suxuta 
cross-examination and his published utterances. I think that Pani i 
the evidence of general reputation almost always presents R.RATNAGAR 

jinsuperable difficulties and can hardly “be kept within the Sag 

bounds of any true principles of evidence. It is very hardin —. ` 

\|this country particularly to make any witness, even the most 

intelligent, understand what is meant by general reputation. 

| He always exhibits a tendency to stray into particular instances 

jom which he has drawn his own inferences and thus not to 

express general reputation at all but „his own personal opinion 

of the plaintiff’s character. Nor indeed can general reputation, 

as usually understood in English Courts, be anything more than 

iheresay, a kind of evidence which is ordinarily rigorously exclud- 

"ed. A man may only say that the plaintiff has such and such 

a reputation. As soon as he is cross-examined upon the ground 

of his statement he is almost certain to fall back upon private 

opinion derived from individual experience. Whereas, as I 

understand it, the evidence of general reputation, which is 

. ‘tequired, would be something of this sort. Suppose the alleged | 

bo were repeated in any number of places frequented by 











hose amongst whom the plairftiff lived and worked and who 
ight, therefore, be supposed to be the repositories of his 
eputation; would the repitition of that statement cause the 
st surprise? . If with one voice ‘every man who heard it, 
ether true or false, were to say: “that is nothing: that is 
tly what X would have done:” then we should have real 
ence of his reputation. That is the kind of evidence we 
never get. And the whole of the evidence given on both sides 
for and against Dr. Sukhia’s reputation seems to me to be of 
little or no value. It is true that the witnesses called on his 
behalf were at least as good, if not better, than those called 
for the defendants. But each one of them really gave expres, 
ssion, as faras I can see, to.little more than his own personal 
feelings towards Dr. Sukhia. 

Now I am to consider in mitigation of damages not only the 
general reputation of the plaintiff, the true character of the 
libel complained of, but in a less degree such points as bona 
Jides, want of special malice (which perhaps -would not arise 
unless aggravated damages were asked for), and fair and reason- 
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O, C. J. able comment as a possible defence. Touching this latter, it 
1913 Was dropped at an early stage ofthe case probably in conse- 
~~ quence of some observations I then made. Sitting here as a 

Napirsuaw Judge I am afraid I could not bring myself by any 
H. Susma stretch of casuistry to treat a bald statement of 
Dani re fact as comment, fair or unfair. Nevertheless I have 
R.Ratnagar Dot the slightest doubt that were the matter left to 
the Jury under the general head of libel or no libel, fair com- 
ment or not, they would find no great difficulty, if they thought 
the justice of the case pointed that way, in surmounting that 
technical obstacle. Look at such a case as Odger v. Morti- 
merl). There it is quite evident from the result of the trial 
that the Jury treated the statements of which the plaintiff 
complained as fair comment, although one at least of them 
could not possibly fall under that head. To say of a man that 
he was ready to sell his political principles for a Government 
appointment cannot be fair comment; neither by any possi- 
bility from the circumstances of the case could it have been 
justified ; yet we find the Jury bringing in a general verdict for 
contemptuous damages and the Court of appeal refusing to ' 
interfere. 

As to the Jona fides of all the three defendants, I have not 

. the least doubt. I must first find upon the evidence re- 
corded before me that Sir Jamsetjee did use the words published 
by the three defendants. I do not see why I should disbelieve 
the four witnesses who have all deposed to having heard thos 

words used. It is true that about that time Sir Jamsetjee w 

writing friendly letters to the plaintiff, but after all it is qu 

consistent with Sir Jamsetjee standing in some dread of him 
being above all things a peace-lover that he should have 

him in play,so to speak, by civility and a certain amount of pa 

age; while in his heart of hearts he did not entertain for him 

so much esteem as the public might have thought he did when 

he put him prominently forward. Now if Sir Jamsetjee really 
said those words, as I have held that he did, then, having re- 

“gard to the very high place he occupied in his community, it is 

quite natural that the defendants should have accepted them 

without question as being perfectly true. When they were 
questioned on the head of having taken reasonable précau- 
tions before publication they appeared to be surprised that any 
one should have thought it necessary that they should'go behind 
Sir Jamsetjee’s statement for verification of it elsewhere. It 
(2) (1872) 28 L, T, 47a, 


Beaman J. 
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cartanly is true, as Mr. Ratnagar pointed out, that before Rat- 
nagar’s letter was published both the defendants 2 and 3 took 
much interest in it and were evidently concerned specially 
over the passage which had been made the subject of this ac- 
tion. They consulted about it and the elder Murzban was 
quite sure that it was true. - By that what he really meant 
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was that it was quite true that Sir Jamsetjee had said it to R RATNAGAR 


Ratnagar, At the close. of the judgment Mr. Raikes objected to 
this reference saying that he would have cross-examined Mr. J. 
Murzban had not the Court stopped him. Ihave merely 
quoted what Mr. Murzban did say. When his own counsel 
wished him to give the reason and he was about to report what 
he himself had heard from the late Sir Jamsetjee, the Court 
stopped him. I do not see how this could have been pursued 
in cross-examination without encountering the same objection. 
Had Mr. Raikes asked him how he was sure ( which he says is 
hat he would have done), the witness would have said exactly 
ihat he was stopped from saying in the examination-in-chief- 
tis always at that point that the defendants stopped their 
inquiries. Butin estimating their bona fides I have to look 
at things reasonably from their point of view. I think, 
‘therefore, that in mitigation of damages they might be 
entitled, were the calculation to be so nicely made, to have 
their bona fides so adjudged. , 
Then there is the consideration drawn from the case of 
elly v. Sherlock), whether a Jury might not very properly 
e into consideration the manner in which the plaintiff has 
ressed himself towards others, what regard he has shown 
heir feeling when he is asking through the intervention of 
ourt for a pecuniary solatium for injury done to his 
n. -Quite apart from the high judicial authority of Black- 
burn J.it appears to me that under s. 14 of the Evidence Act 
it will always be a very proper matter for a Court to consider. 
Of course Ido not mean for one moment that one libel can be 
set off against another. Nor do I understand that that was 
what Blackburn J. meant. I think the principle he laid down, 
obiter ‘indeed, isnot really in conflict with what is decided in 
May v. Brown(2), but was rather foreshadowed in the opening 
observations of Bayley J. in that case. It certainly does seem 
to me that when a public man, who i is very free with his criti- 
cisms of-other people, comes crying into Court for injury done to 
his reputation by a defamatory statement, that general conduct 


(1) (1866) L, R, 1 Q. B. 686, ` (2) (1824) 3 B. & Cr, 113, 
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O. 0. J, of his might very well be considered in estimating the amount 
1918 of damages he is fairly entitled to. But in the present case I 
~~ think the true ground of decision is really this, notwithstand- 

Naprrsuaw ing the peculiar form the libel has taken and the inability under 

H. Suguta which in consequence of it the defendants have lain either to 

ds justify it or to bring evidence of reputation directly in point 

PIROJSHAW . +, . fn 

R.Rarnacar UPON it, has it in any way, and if soto what extent, injuriously 

— <’ affected the reputation of the plaintiff? I say from the very 
Beaman J: nature of the libel the evidence of general reputation quite 
apart from the remarks I have already made upon it was necess- 
arily open to Mr. Raikes’s criticism that under strict analysis 
it could hardly be said to be evidence of reputation at all, 
whether general or, as I wished it to be, specially confined to 
the trait in the plaintiff's character said to have been attacked 
by the defendants. An exception may be taken to the form of 
the question which I put to every witness called to speak to 
general reputation. I conceive that that is the true questio 
which the Court desires to have answered. I think that wher 
the libel attacks. some particular, perhaps very minor 
trait in a  person’s character, evidence of general 
reputation ought in theory at any rate to be confined as far as 
possible to the reputation as exhibited by conduct displaying 
that trait of character. p l 
Mr. Raikes pointed out,/’and I do not doubt that there. is 
considerable force in his fontention, that this rule has got into 
the text books from the friminal law where, asin such a case 
Queen v. Rowton), fhe prisoner gives e~idence of go 
character and the prdSecution has to rebut iv; whereas in 
libel cases the rule appears to have found general favour 
evidence of reputation should be of reputation in the 
sense and not confined to that small part of it attacked by 
libel, in other words the only object of that evidence is to 
show that the man had literally no reputation to lose ; and 
that is the interpretation and explanation of the case of Wood* 
v. Cox(2), which Mr. Raikes offers to the Court. If, however’ 
I have to perform the functions of the Jury and to estimate in 
sums of money what loss has been occasioned to a man’s re- 
putation by an attack upon one point, and one point only, of 
his character, it certainly does seem to me that the general 
evidence of reputation ought logically to be confined as far as 
possible to that point of character alone. Whether I am right 












(1) (1865) 34 L, J. M, O, 57, (2) (1889) 5 T, L 272, 
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or wrong in that view matters little, since as I have said my 0.0. J. 
decision in the case will not be affected by the evidence given 1918 
on behalf of the defendants of the plaintiffs general reputation. ~ 
Were I now assisted by a Jury, the case would, so farasI am Naprmsnaw 

concerned, be one of the utmost simplicity. I should have to H. Suxuta 

_ tell the Jury that there was no evidence of justification, that Proven ies 
the occasion was not a privilegéd occasion, and I should have R.RATNAGAR 
had to tell the Jury that the statement on the face of it was Beaman J 
libellous, but that it was for them to find whether in the 72e Y 
circumstances disclosed at the trial it was libel or not, and 
under that head they would of course consider generally 
whether the passage complained of exceeded the bounds of fair 

and reasonable criticism of and comment upon the public life 

and conduct of a public man. And it would then be for the 

Jury to say further, whether assuming.that they found it was a 

ibel and did exceed the limit of fair and reasonable comment, 

hat amount of damages, if any, the plaintiff has sufféred in 

ocket or reputation; and I have very little doubt in my 

wn mind what the verdict of the Jury so directed 

‘would be. We are to remember, as I say; that Dr. Sukhia has 

deliberately chosen a stormy path. He has put himself 

forward as a self-constituted champion of the people.’ In the 

eyes of many who do not like him and ‘who disagree with him 

he has displayed much arrogance and put a price upon himself 

very much higher than in their estimation he deserves. He 

as thrust himself forward in season and out of season in con- 

ction with these Panchayet funds, aiming at a position of 

h greater consequence than his opponents in the commu- 

think him entitled to. They in their turn are very -desir- 

f lowering or even humiliating his pride; and hence this 

unate correspondence in the Jam-e-Jamshed. It is not 

really a question so much of personal malice (though that is a 

consideration I have little to do with in the-present case), as 

that kind of general anger and resentment which was so ably 

and correctly described by Mr: Raikes in his concluding address. 

That is the feeling which animates hundreds of people, 

thousands of people, where political strife runs high. It 

is probably no exaggeration to say that many of those 

who have gone down to history in ‘our Own ‘country as 

amongst the best and the greatest Englishmen have been 

more violently hated by thousands of mer, whose political 

opinions differed from their.own and who had never set eyes 

upon them in their lives, than the basest malefactors or 
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O. ©. J. „bitterest personal enemies. That must account for the 
1913 "general rancour of Ratnagar’s letter. Taken all through as I 
cw say it is a violent party attack, personal from the first word 

Napmsmaw to the last, full of bitterness, and ending with a defiance to 
H, Sorma Dr. Sukhia to come forward and fight out if he desired the 
EA justice of this public castigation. Now that is the kind of thing 
R.Ritnagan Which I suppose happens every day in all parts of the civilized 
— _ world where party strife rages and partizans attack their 
Beaman J. Political opponents. The sting of the whole matter is said to 
lie merely in this single sentence which accuses Dr. Sukhia not 
of having done certain things but having threatened to do them. 
Had the statement been that lie had actually done them, then 
I doubt very much whether Dr. Sukhia would have cared to 
launch this litigation; but because the public were told that he 
threatened to do these things if baulked in his desire to be 

given a prominent part in public meetings, he says that hi 

character and reputation have been seriously damaged. In th 

witness-box his demeanour was defiant throughout. I havea 

ready commented upon that and I think I have not said a wor 

in that connection that would hurt Dr. Sukhia’s feelings; but ‘ 
‘cannot help thinking when I remember some of the answers 
that he gave—no doubt he gave his honest opinion—that he 
must be a persona very much ingrata with many if not all the 
leading men of his community.. Thé question is whether a man, 
so placing himself deliberately not amongst the refined an 
educated society of the Parsi community but as the champio 
of those who come from the slums and the markets, could h 
suffered any serious, any appreciable, damage at all by 
isolated passage. Having regard to Dr. Sukhia’s own evi 
in the witness-box, as well as the general reputati 
bears—even his own witnesses agreeing in that—of co 
tiveness, tenacity of purpose, insistence upon his own 
opinion, I confess that I think ‘the has been making a most 
unnecessary mountain out of a very tiny mole-hill in his eager 
desire to take up the challenge thrown down at the close of 
Ratnagar’s letter. Ido not believe for one moment that Dr. 
Sukhia’s reputation as a public man has been injured a penny- 
worth by this statement or could be. I say if the statement 
had been ever so slightly worded differently, I have no doubt 
in my own mind that it could be justified up to the hilt, and 

even so I do not’ think it would have injuriously affected the 
reputation of a man whose career like that of Dr. Sukhia’s ‘has 

been ‘that of a fighter from first to last, 
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I say Lhave not the slightest doubt what the verdict of the 0. O. J. 
Jury would be in a case like this. I doubt not that under the cover 1913 
ofa general verdict they would actually have found for the defen- w= 
dants—no matter how the Judge had directed them upon points Naprrszaw 
of law. I, however, am obliged to hold that there is a technical H. Suxuta 
libel and that libel has not been justified. But I do not believe Bias “ee 
that it has resulted in any damage whatever to Dr. Sukhia’s R.RATNAGAR 
character or reputation. And putting myself once more, and | — J 
for the last time, in the position of a Jury, who would be much oe ” 
better fitted to deliver than I, the final verdict in every case of 
this kind, I should find a verdict for the plaintiff with one ; 
rupee damages. Both sides to bear their own costs. I need 
only add that taking the-view I do, it has been unnecessary 
to consider the arguments addressed to the Court by plaintiff’s 
counsel for aggravated damages on the ground of defendants’ 
ersistence in justification and manner of conducting the 

se. 

enerally I agree with what Mr. Raikes said; and had I 

en disposed to give the plaintiff any substantial damages at © 

1, I should certainly have increased them very largely on 

these grounds. But as I have come to the conclusion that on 

the real merits of the case the plaintiffis only entitled to a 

. formal verdict and contemptuous damages, I may dismiss these 
considerations. 
















The plaintiff appealed. 


aikes, with Strangman, Advocate General, and Jnverarity, 
e appellant. 

ga with Mulla, for respondent No. 1. 

r with Desai, for respondents Nos. 2 and 3. 


Raikes.—Two imputations are made against the character 
of the plaintiff in the letter written by defendant: No. 1.:(1) 
that the plaintiff obtained the privilege of moving and second- 
ing propositions at the meetings of the Parsi, Anjuman by 
sending threats to the trustees who convened those meetings ; 
and (2) that he professed to bea greater friend of the late Sir 
Jamsetjee than he really had been. We submit that both these 
imputations are libellous. The first imputation is said 
to have been made by the late Sir Jamsetjee who could 
not be cross-examined as to its truth or otherwijse. The second 
imputation is false in view of the correspondence between the 
plaintiff and the late Sir Jamsetjee. The statements reflect 
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9. ©, J, great discredit on the character of the plaintiff as a public man 

1918 and they are clearly libellous. - 

—_~ Every libel imports damage. The person whose character is 

Navirsuaw wrongfully and mercilessly attacked is entitled to come to 

H. Surara Court -and vindicate his character and get at least nominal 

a ee damages and costs: Campbell v. Spottiswoode); Wait v. 

R Rarnacan Watt). But in this case the libel is circulated broad-cast in 

— a newspaper having a circulation of four to five thousand copies 
and is read not only by the Parsi community but by other 
- communities as well. When a libel is circulated indiscrimina- 

tely heavy damages should be awarded: DeCrespigny is 
Wellseley (8); Odgers, 5th ed., pp. 375, 392} Halsbury’s Laws’ - 
of England, Vol. X, p. 324; Vol. XVIII, § 596. as 

Because the plaintiff delivered certain léctures he cannot be 
libelled with impunity. The defendant No.1 in his letter 
threw a challenge at the plaintiffto bring an action. Th 
defendants have tendered no apology for the alleged sta 
ments though called upon todoso. They have persis 
in the plea of justification throughout the trial and this m 
enhance damages: Odgers, p. 393; Warwick v. Foulkes 
Wilson v. Robinson(S); Simpson v. Robinson). — 

The conduct of the case on behalf of the defendants in the 
lower Court was-such as to entitle the plaintiff to aggravated 
damages. Their counsel put several offensive questions 
to the plaintiff irrelevant to the inquiry in the course of hi 
cross-examination. Notice should have been given if 
plaintiff's character was to be attacked. This fact 4 
aggravates damages, and the plaintiffis entitled to get 
than nominal damages: Risk Allah Bey v. Whitehu 

i Watt v. Watti). i . . 

Contemptuous damages are only given when the plain 
no character to defend. Here there was a bitter attack upor 
the plaintiff, there was an imputation of dishonourable conduct 
to prevent him from being elected as a trustee, and there wasa 
direct challenge thrown at him to bring an action. The 
defendants were guaranteed their costs, and the libel was 
published after great deliberation. Substantial damages ought 
therefore to have been awarded to the plaintiff. 

The plaintiff is unjustly deprived of his costs by the lower 
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(3) (1829) 5 Bing. 392, 402, : (7) (1868) 18 L, T. 615, 


(4) (1844) 12 M. & W. 507, i (8) [1905] A, O, 115, 118, 


Voi. .xV.] THE BOMBAY LAW .REPORTER. 161 


Court. If the libel was so trivial that no action ought to have O, C. J, 
been brought, or the plaintiff was a man of no character, or 1918 
there was misconduct in the conduct of the suit, then only he  ~ 
-can be depriyed of his costs: Odgers, pp. 441, 442; Scoti v. N ADIRSHAW 
Sampson); Wood v. Earl of Durham); Jones v. Curling (3); H. Soraia 
„Forster v. Farquhar (4); Cooper v. Whittingham (5), O'Connor Bee 
' V. The Star Newspaper Company, Limited (6); Rex v. Parke 0). R.RATwAGAR 
E. Hulton & Co. v. Jones (8) ; Capital and Counties Bank vy. = 
Henty ©); Kelly v. Sherlock (10); Odger v. Mortimer (11) 
referred to. 


Kanga.—We submit that there was justification for the 
statements made by defendant No. r in’ his letter; that 
‘the statements amounted to fair comment on matters of public 
interest; that the words complained of were true in substance 
and in fact; and that the libel, if any, was of so trivial a 
nature that the judgment of the lower Court was correct. ` 

The defendant No. 1 wrote his letter in reply to the lectures 

elivered by the plaintiff in a theatre. The plaintiff attacked 

everal respectable members of the Parsi community in the 
course of his lectures and provoked an attack on himself. The 
defendant No. 1’s letter is more or less a reply to the plaintiff’s 
lectures and was written on a privileged occasion. f 

As to ‘privilege, see Halsbury’s Laws of England, Vol. XVIII, 
p--688 (foot note); Odgers, p. 249; Stuart v. Bell (22), 

‘The defendant had an interest in writing the letter. There 
was an election of the trustees of the charitable funds of the 













.- He was a beneficiary and also a voter. Under s. g2 of the 
il Procedure Code he could have moved the Advocate General 
le a suit for the removal or appointment of any trustee. ` 
As to ‘interest’ of the defendant, seë Wisdom v. Brown (13); 
-Botterill v. Whytehead 04); Hunt v. Great Northern Railway 
Co.(38); -Foogood v. Spyring 06); Mangena v. Wright (12), ” 
OS a 


(1) (1882) 8 Q. B. D. 491, (10) (1866) L. R. 1 Q. B. 686, 
(2) (1888) 21 Q. B. D. 501. (11) (1873) 28 L. T. 472, ~ 

(3) (1884) 13 Q. B. D. 262, 268, (12) [189:] 2 Q. B. 341, 346 
(4) [1893] 1 Q. B. 564, 567. > (13) (1885) 1 T. L, R. 412. 
(5) (1880) 25 Ch, D, 501, 504. (14) (1879) 41 L. ‘I. 588. 

(6) (1898) 68 L, T. 146, 148, (15) [1891] 2 Q B: 189, 191. 
(7) [1903] 2 K. B. 432, 444, (16) (1834) 1 O. M. & -R. 181. 


* (8) [1910] A, O. 20, 
(9) (1882) 7 App, Cas, 741, 
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(17) [1909] 2 K. B. 958, 
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0, 0. J. The defendant wrote the letter as a matter of social duty. 
1913 He was always writing on questions pertaining to the welfare of . 
othe Parsi community and he thought it necessary to inform the 
Navirstaw Parsi public of certain facts, relating to the plaintiff, bona fide 
H. Svxaia and without malice. : 
ese As to ‘duty,’ see Harrison v. Bush); Coxhead v. Rich- 
R. Rirvacar ards); Davies v. Snead(3); Stuart v. Bell(4); Laughton 
— v. The Bishop of Sodor and Man(5) ; Jenoure v. Delmege (6). 

_ (2). The statements made by defendant No. x in his letter amount 
to fair comment. There was no malice on the part of the defend- 
ant. The plaintiff had come out as a candidate for trusteeship 
and his public character was a proper thing to comment on. 

As to ‘fair comment,’ see Odger v. Mortimer (”); Kelly v. ' 
Tinling (8); Seymour v. Butterworth ©) ; Davis v. Duncan (10); 
Mangena v. Wright ©). 

There was no excessive publication. The Jam-e-Jamshed 
was the leading Parsi paper. It was the only reasonable 
medium through which the Parsi public could be approache 
Because the Jam-e-Jamshed was read by members of commun 
ties other than the Parsi community the privilege was not lost 
Halsbury’s Laws of England, Vol. XVIII, p. 686; Wisdom v. 
Brown (2); Mangena v. Wright 03); Botterill v. Whytehead (34), 

The plaintiffs lectures were published in the Sanj Vartman, 
a paper more widely read than the Jam-e-Jamshed by commu- ` 
nities other than the Parsi community. The defendant on the 
other hand selected a paper more exclusively confined to the 
Parsi community. Ifthe main publication-is protected, th 
any minor publication. is equally privileged. Halsbur 
Laws of England, Vol. XVIII, pp. 691, 692; Odgers, p. < 
Edmondson v. Birch & Co., Lid.05); Jehangir v. Secr 
of State (16). There is no such excessive publication 
shew that tle defendant was actuated by malice. Ifa parti- 
cular medium is chosen by the plaintiff for attack, viz., thes: 
press, and if the reply comes through the same channel, the 
plaintiff has no right to complain. Hibbs v. Wilkinson 01); 
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(4) [1891] 2 Q. B. 341. (13) [1909] 2 K. B. 958, 
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Laughton v. The Bishop of Sodor and Mani). 0. ©. J. 
. The words complained of are true. Persons who heard them 1918 
have deposed to that effect. The statement mide by the late OT 
Sir Jamsetjee was admissible in evidence under s. 32, Cl. (3), Navtrsnaw 
of the Evidence Act. See also s. r 58 of the Evidence Act. H. Surur 
If the writing is a libel it is of a very trivial nature. Pioni af 
It is not shewn that the plaintiff has suffered any damage pn ee 
thereby. Hisreputation as a public man has not suffered. ` 2 
The defendant only narrated what he had heard from the late 
` Sir Jamsetjee. Hehas given the name of his informant and this 
fact should go towards mitigation of damages, Bennett v. 
| Bennett (2); Pearson v. Lematire (8) ; Odgers, p. 394. 
Moreover, the plaintiff provoked the libel by his lectures and 
this fact too should go in mitigation of damages. Halsbury’s 
gaws of England, Vol. XVIII, p. 726. 
It is contended that persistence in the plea of justification 
es rise to aggravated damages. But this is so if the plea is 
e to the knowledge of the defendant. Simpson v. Robin- 
(4); Halsbury’s Laws of England, Vol. XVIII, 718, 723; 
ylor on Evidence, Vol. I., p. 268 (footnote). 
- It is.strenuously argued that the questions put to the plain- 
tiff in cross-examination were offensive. But they were in 
fact directed to contradict some of the statements made by the 
laintiff himself in his lectures. The case of Risk Allah Bey 
Whitehurst (5) cited by the learned counsel for the appellant 
extreme case. There counsel persisted that the plain- 
as guilty of the offence charged even though there was an 
ttal by a Court of law. 
e.appeal Court ought not to interfere so far as the quan- 
f damages is concerned. In England, the appeal Court 
$r interferes unless there is misconduct on the part of the 
ry in awarding damages. Amount of damages is a question 
of fact and of appreciation of evidence. The appeal Court 
ought not, therefore, to interfere with the discretion exercised 
by the lower Court. The libel is of so trivial a nature that the 
plaintiff ought not to have rushed into Court, and he is not . : 
entitled to more than contemptuous damages. 
As to costs,'s. 35 of the Civil Procedure Code leaves the matter 
to the entire discretion of the Court hearing the case. The English 
cases, therefore, afford no guidance in India. T he lower Court 
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O. 0. J. had full discretion in’ the matter. Parshram v. Dorabji() 
ioige The plaintiff ought not to be given his costs where the action 
< ought not to have been brought. Wood. y. Cox(?); Cooke v. 


Navirsuaw Brogden & Co.\8); Odgers, p. 374- 
H.SvKHI4 war xeferred to the following authorities :—Tarpley v. 


v. t 
Pronsaw Blaby); Watts v. Fraser(5); Kelly v. Sherlock); Cooke v. 
R,RATNAGAR Brogden (h ; and Hunt v. Great Northern Railway Company (). 


Raikes heard in reply only on the question of damages and 
costs.—If the plaintiff recover nominal damages he must get 
his costs. There is no fixed amount for nominal damages. 

It may be one farthing. If theright of the plaintiff is infringed, 
he must get nominal damages and costs. Owners of Steamship 

“ Mediana”,v. Owners, Master ~and Crew of Lightship . 
“ Comet” (9%. The Court of appeal will interfere where there 

is no point on which the Judge of the lower Court could hay 
exercised his discretion. Parshram v. Dorabji (°) was a case 

a declaratory decree. The plaintiff there was not entitled to t 
decree, but the defendant stated that he had no objection 

the decree being taken. The Court therefore did not awar 
any costs to the plaintiff. In Ranchordas Vithaldas v. Bai < 
Kasi (#4) the order of costs was varied where it was erroneous., 
In Khushal v. Punamchand (2) the appeal Court, upheld the 
order of costs because it held tħat the Division Court was bound 
to dismiss the suit. : 

In ooke v. Brogden & Cots) the plaintiff wasa man, 
no character. The case entirely turned on the small exces 
the privilege. ; l 

Scott v. Sampson (4); Woody. The Earl of Durham(i5); 
Wood v. Cox Q6), referred to. 

In mitigation of damages- it is argued- -that} t 
plaintiff provoked the attack. But the plainti never- 
attacked defendant No. 1. Defendant No. 1 came for- 
ward unnecessarily to attack thé plaintiff, and if the attack 
fails it ought to recoil on the maker. Scott VÈ Sampson (17), 

_ Attack by the plaintiff must be the-cause-of the rejoirider. 


? 
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Kelly v. Sherlock); May v. Brown(?). Libel relied on by O. 0. J. 
the defendant on'the part of the plaintiff in mitigation must 4943 
relate to the same subjec'. Odgers, p. 399 ; Mayne on Damages, —_ 
PP- 514, 515. Plaintiff's conduct towards persons other than Napirsuaw 
the’defendants should not be taken into account in awarding H. aa 
damages. Cur. adv. vult. Pine 
: : ie R.RatTNaGaR 
CHANDAVARKAR J.—The suit, out of which this appeal — 


arises, was an action for damages for libel instituted by the ap- 
pellant Nadirshaw Sukhia, a veterinary surgeon, against the 
three defendants, the first of whom, Phiroz Ruttonji Ratnagar 
was a frequent contributor to the columns ofa daily newspaper, 
called the Jam-e-Jamshed, published in Gujarati in Bombay, 
andthe znd and” 3rd defendants are its proprietor and editor, 
and printer and publisher, respectively. All the parties belong 
to the Parsi Zoroastrian community. The libel-complained of is 
contained in a letter written by the first defendant and publish- 
d in the Jam-e-Jamshed of the 26th of January 1911. That 
ibel was charged as containing-two distinct imputations on the 
haracter of the appellant, first, that he had obtained the privi- 
lege of being called on to move or second propositions at the 
-meétings of the Parsi Anjuman by sending to the trustees of 
the Parsi Panchayet, who convened those meetings, threats 
that if he were not allowed to move or second the propositions 
-he would create disturbance at the’ meetings, and, secondly, 
that the appellant had boasted in certain lectures delivered by 
im of being a greater friend of the late Sir Jamsetjee Jeejee- 
hoy, the 4th Parsi Baronet of that name, than he really had 
en. 
The pleas advanced in defence by the three defendants were 
hat the statements in the letter charged as defamatory 
were not libellous, that, if they were, they were justified as 
being true in substance and in fact, that they were protected 
by privilege, and that they were fair comment on a matter of 
public interest. : 

The action was tried by Beaman J., who held that the words 
complained of were defamatory, that the defendants had failed 
on the pleas of justification, privilege, and fair comment; but 
he awarded one rupee as damages to the appellant and order- 
ed each party to bear his own costs upon the ground that “the 
published charge, having regard to what Dr. Sukhia had told us 
of himself and his mental attitude towards his opponents in 
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O. ©. J. public life,” did not express “anything which would materially 
1913 ` injure or lower his reputation as a public man by the statement _ 
—~ , that he threatened Sir Jamsetjee that if not allowed to speak 

Navirsaaw he would create a disturbance”. : 

H. Sukma From that judgment this appeal has been preferred; and the 

See: respondents, defendants in the Court below, have filed cross», 

R.Ratwagar objections, maintaining that the learned Judge should have 
— held their defence proved on all or any of their pleas of justi- 


” Chandavar- ; s : na i 
Fardi fication, privilege, and fair comment, and dismissed the suit. 


EJ with costs. é ; 
In support of the appeal it has been urged by the appellant’s © 
counsel, Mr. Raikes, that this was a case, not, as held by , 
Beaman J., for contemptuous, but for, at least, nominal damages, _ 
because the libel held proved had been published in a largely 
circulated newspaper, with the deliberate object of preventing 
the appellant’s election to the office of trustee of the Parsi 
charitable funds, at the trial the plea of justification had been, 
persisted in by the respondents in ignorance of the facts, and 
the appellant had been subjected to a vexatious and insulting 
cross-examination with reference to his general character and 
conduct. ` ; o 
It will be convenient to deal at the outset with the cross- 
objections of the respondents,-since if good they go to the root 
of the whole case. In urging them, Mr. Kanga, counsel for 
the rst respondent, sought to argue that the statements 
charged as libel, taken by themselves, were no libel,at all; 
but as this was nota ground of the cross-objections but was 
raised at the hearing of the appeal, the Court declined to allow 
it to be raised and to permit the respondents to amend their 
cross-objections. So the questions argued in support of tk 
cross-objections are three: (1) whether .the respondents have 
justified the truth of the libel in substance and fact, (2) if 
they have not, whether they are protected by privilege, and . 
(3) if they are not so protected, whether the statements 
charged as libellous are fair comment on a matter of. public 
interest. : : 3 ; _ 
The circumstances under which the libel complained -of- 
came to be published may-be briefly stated. Ca 
Asa result of what is called the Juddin case; which, in . 
1908, excited great commotion-in the Parsi Zoroastrian commu 
nity, and which was: decided by a Division Bench of.this . 
Court, consisting of Davar and Beaman- JJ., Davar J. framed a- 
scheme for the election of trustees for the Parsi charitab 
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funds; which aggregate over a crore of rupees. The first 0. O. J. 

elections under that scheme were settled to take placein 4948 

March 1911. Before the period of the elections, the appellant," =~ 

who had taken a prominent part in the Juddin case, contribut- NapmsHiw 

ed an article to the columns of a Parsi daily newspaper E SUKHA: ” 
published in Gujarati and circulated among other classes eee 
besides Parsis, an article over his -own ‘signature, criticising R Rarnagar - 

_the conduct .of the Parsi trustees in consenting to certain andad 
details of the scheme without consulting the Parsi Anjuman.’ kar J. 

The appellant came forward in Jahuary 1911 asa candidate ~~ 

for election to the office of trustee. He convened meetings 

of the Parsi community to hear his addresses in furtherance of 

his candidature and the candidature of others whom he sup- 

ported ; he advertised those meetings’ in the newspapers ; he 

invited the reporters of some newspapers to the meetings wih a 

view to the publication therein of his lectures; he wrote a letter 

Ex. 8) to the Editor of the Sanj Vartaman saying that he pro- 

osed giving lectures to “ lay before the public much which itis 

orth the while of our (Parsi) community to know.” He also 

rote to the 2nd respondent, proprietor of the Jam-e-Jamshed, 

letter (Ex. 1) informing “him of the lectures intended to be 

given and requesting him to report them fully “in his news- 

paper” “ as the matter is of pablic importance and much affect- 

ing our community.” In another letter (Ex. 3) the appellant 

requested the 2nd respondent te send his reporter to report his 

lectures in the Jam-e-Jamshed. `` a í 

Three lectures were accordingly delivered.; and, as desired by 

e appellant ‘himself, they were reported in the Sanj Vartman, 

Gujarati daily newspaper, which, the appellant in his de 

sition admits, has circulation not only among Parsi but 

ders of other communities as well. In these lectures he 

velt on his own qualifications for the office of trustee. The 

sum and substance of those qualifications was that he had ren- 

dered services to, and spent his life for the benefit of, the 

middle and lower classes of the community. He criticised in 

severe terms the aristocracy and the graduate class of the 

Parsi community whom he called “ brainless . He charge the 

Parsi trustees, as they then were, with spending the moneys 

of the ‘Parsi charitable funds “ unnecessarily and unreason- 

ably” and with so manipulating the arrangements and proce- 

dure of the elections to be held as to defeat his own chances 

of election, and prejudice the rights of that portion of the 

Parsi community whose interests he had espoused. He 
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0.-0. J. charged one of the trustees with telling a falsehood. He 
191g, Passed strictures on several Parsi gentlemen. Lastly, the appell- 
=~ ant in his lectures referred to the charges and attacks, “ the 

Napirsxaw writing and speeches,” against himself, to the agitation against 
H. Suxara him in connection “ with the present burning questions,” with 
. Pia the result, .as he saidin the lectures, that he had “ become 
R.Rarwagar Quite unfit in the eyes of some,” and was regarded “ by those 
Gina elected with pride on account of wealth as a beggar.” To such 
kav 7, people his answer in the lectures was that he and those like 
—- him who did not belong to the aristocracy had “ not risen 
by the moneys of any of the poor widows or by the moneys 
earned by the sweat of other,” meaning that the rich Parsis 
whom h: criticised had grown rich at the expense and on the 
moneys of poor widows and hard-working people. The 
appellant also pointedly referred to the opinion held about 
him by his opponénts that he was a troublesome man, fond of 
sending lawyer’s notices in every trifling matter, and hking 

always to rush into litigation. 

It is with reference to, and by way of comment on, 
these lectures that the letter complained of as libel and pub 
lished in the f/am-e-Jamshed of the 26th of January 1grr was 
written by the first respondent. ; 

Of the three pleas on which the respondents rely in defence, 
in our opinion, having regard to the nature and eharacter of 
the matter charged as libel, neither the plea of privilege, tech- 
nically so called, nor that of fair comment can be open to the 
respondents... Both privilege and fair comment are two aspects 
of the law of privilege, with this difference that the forme 
technically so called relates to the special rights of an individual 
whereas the latter concerns the common rights of every mem 
ber of the public at large: McQuire v. Western Morning New 
Company (1). To sustain the plea of privilege in the strict lega 
sense, it must be shown that the matter charged as defamatory ° 
was communicated by the defendant having an interest, or a 
moral or social duty in respect of it, to a person or persons 
having a correlative interest or duty. That cannot be said of. 
the present libel. Here plainly on the facts proved and un- 
disputed, the defendants, who as members of-the Parsi commu- 
nity had an interest in the questions raised by the ‘appellant’s 
candidature for the office of trustee of the Parsi charitable 
funds and his lectures, went beyond the privilege when they 
published the libel to the public at large, instead of confining 
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it to the members of the Parsi community. The fact that the 0. 0. J. 
appellant had in the first instance courted general publicity 1918 
and had contributed of lis own. accord. to the circulation 2 
of his lectures amo} g all classes of readers indiscriminately Napmasna w 
so as to make it A era of public interest by means of H. Suxara 
the Sanj Vartman newspaper could not extend the rights of P Ae 
the respondents, so far as those rights flowed from privile TEAREN 
pondents, so far as those rights flowe P 8% R.RATNAGAR 

technically so called. By publishing his lectures!‘to the — — 
Public at large, by dwelling in thém.on his own merits as a ila 
candidate for the office of trustee, and referring and replying => 
to the views held about him by ‘his opponents, he no 
doubt himself courted general publicity and made the matter 
one of public interest. In that view of the case every member 
of, the public, Parsi or no Parsi, became entitled to comment 
on the conduct of the appellant and on his lectures, so far as 
that conduct lent itself to fair comment, having regard to the 
matter contained in the lectures. But because the appellant 
made it a matter of public interest, open to fair comment, the 
espondent did not become entitled to treat as privileged com- 
unication their discussion of it in a newspaper circulated 
mong all classes of readers besides Parsis. Such discussion 
pcarried the matter beyond the sphere of privilege, understanding 
that‘term in the sense in which it is usediin the books and in 
the decided cases in the English Law Reports. , 

Then as to the plea.of fair comment, it is of the essence of 
it that it should be, in the first place, comfhent on facts truly 
stated on a matter of public interest. In other words, given 
acts which are true as regards a matter of public interest, it is 
pen to any member of the public at large to comment on them 
airly, but if any allegation of fact imputing any act or acts of 
isconduct is made in the course of the comment, the libel 


s 
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out of: the sphere of fair comment, and can be justified onl¥ 
the ground that the allegation is true. That is, thé 
law tobe collected from the cases of which we needonly 
mention three: McQuire v. Western Morning News Company a9} 
Hunt v. Star Newspaper Company, Limited (2), and Davis‘ v. 
Shepstone (3), where the Privy Council, Lord Herschell deliver- . 
ing thè judgment, expounded the law as follows :— 

““There is no doubt that the-public acts of a public man may 
lawfully be made the subject of fair comment or criticism, not 
oaly bythe press, but by all members of the public. But 


(1) [z903] 2 K. B. 100,112, (3) (1886) ir App, Cas. '187, 190. 
(2) [1903] 2 K., B. 309, 320, Bo VET = : 
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-~ A.C. J. .the-distinctiom cannot be too clearly borne in mind between 
En 1913 - ‘comment or criticism, and allegations. of fact, such as that dis- 

=~ , graceful acts have been committed, or discreditzble language 

_, Navisuaw used. It is one thing to comment upon or criticise, even with 
— H. Surana severity, the acknowledged or proved acts of a public man, 

Pr Sate and quite another to assert that he has been guilty of particular 

“ R: Rawagar acts of misconduct.” 

° Ckandapar- Applying that test of the plea of fair comment here, what is 
> 'karJ. Charged and found proved as libel is not comment but an 

_ ™— | allegation of fact, not found in the lectures of the appellant, 

, but an allegation made by the rst respondent on the authority 

. ofa third party, imputing misconduct to the appellant in that 

. he had gained prominence as a speaker at the meetings of the 
Parsi Anjuman by means of threats to the late Sir Jatrsetjee 
and his co-trustees. The rest of the letter containing the libel 
may be in the nature of comment ; but the libel itself is not. 

The plea of fair comment, therefore, is, in our opinion, out, 
of the way, as well as the plea of privilege, for the respondent 

. and their only means of escape is by proving the plea of jus 
_ fication and establishing the truth of the libel in substance a 
fact. 

That plea rests on the evidence of the statement alleged të 
have been made by the late Sir Jamsetjee Jeejeebhoy to the 
Ist respondent. . Beaman J. has bleieved the oral evidence led 

- to show that the statement was so made. But the -question is 
whether the statement is admissible in evidence, being that 
of a deceased person. Respondent’s counsel relied -on cl..3 o; 
s. 32 of the Indian Evidence Act, which {makes relevant an 
statement of a deceased person “ when, iftrue, it would expos 
him, or would have exposed him toa criminal prosecution o 
to a suit for damages.” Here, if the statement that the va 
pellant had sent threats to the trustees were true, as alleg 
Sit Jamsetjee’s communication of the fact to the rst defend- 
ant could not have exposed him either to a criminal prosecu- 
tion or to a suit for damages, because it would have been pro- 
tected by the exception to the offence of defamation in .the 
Penal Code, which says that it is not- defamation ; to}publish a 
libel, provided it is true and the Publication:is for the public 
good. Nor could a suit for damages have lain, because the 
truth of the libel would have been a complete’ defence. 
, Tf the statement of Sir Jamsetjee as that of a deceased person 
is inadmissible in’ evidence, then there is no evidence at all in 
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justification of the truth of the libel in substahce and fact. That © C. J. 
is Beaman J.’s view and we agree. But assume thatthe state- 1913 
ment is admissible. Even then we do not think that the circum- eae 
stances of the case are such that it would be wise to act upon NADIRSHAM 
it and hold the truth of the libel proved. Coming from a man of B. Surana 
the high position such as the late Sir Jamsetjee occupied, his P Peet 
statement may be presumed to be true; but, on the other hand, R.Rarwagan 
it lacks the test of cross-examinatiori. That defect could have | — 

F : Chandavar- 
been cured by the respondents calling as witnesses any of those “tar VJ. 
who were co-trustees of the late Baronet and who are alive. T 
And in this connection we cannot shut our eyes to the fact that 
whereas the statement had been made by Sir Jamsetjee to the 
ist respondent in 1908, the respondent, published it three years 
afterwards, in January 1911, long after Sir Jamsetjee’s death 
in 1908. We do not say that they waited so long for an 
pportunity to publish the statement after Sir Jamsetjee’s 
eath, and have the benefit of it without the test of cross- 
amination. The fact that they published the statement when 
d after the appellant had offered himself publicly as a candi- 
ate for the office of trustee and posed asa champion of the 
middle and lower classes of Parsi society is proof of the res- 
pondent’s bona fides. But if the appellant hadas a matter of fact 
gained prominence at the meetings ofthe Anjuman by sending 
threats, it is probable the facts could be proved by more certain 
testimony than the statement of a deceased person, which, as the 
rivy Council put itin Sri Raghunadha v. Sri Brozo Kishoro (2), 

s prima facie open to suspicion, because incapable of contra- 
iction by the deceased by reason of his death.. This un- 
rtainty gains when we find documentary evidence in the case 
lich shows -that the late Sir Jamsetjee was more or less on 
ms of friendship with the appellant. In this state of the 
evidence, we are not prepared, sitting in appeal, to disturb 
Beaman J.’s finding on the issue as to justification, unless it is 
shown to be clearly erroneous. We cannot say it is. . 
The respondents complain, however, that in corroboration 
of the truth of Sir Jamsetjee’s statement, they had tender- 
ed certain evidence on the plea of justification, but that 
Beaman. J. had shut it out on the ground of inadmissibility. The 
evidence so tendered but refused consisted of instances of acts 
of the appellant more or.less closely resembling the particular 
act of misco: luct imputed to the appellant: in the’ libel. We 
think such evidence was rightly excluded. The respondents 


f (1) (1836) L. R, s I. A, 154, 
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O. C. J. could justify the libel as true in substance and in fact by 
proving iés truth, not the truth of other acts and occasions, 
having nothing to do with the Parsi Anjuman and its trustees, 
Naprrsraw unless the specific acts of misconduct charged in the libel 
H. Socata having been proved, it was intended to show further that those 
Saree K acts were part of the habitual and intentional, not accidental, 
R. Ratvagir conduct of the appellant : see s. 15, Indian Evidence Act; Makin 
—— ` y. Attorney-General for New South Wales). But no such 
Chandavar- question as the latter was raised at the trial; nor could it be 
— raised with due regard to the nature of the libel and the plead- k 
ings in the case. ; 

The question which has been debated with considerable 
force in this appeal by counsel on either side is that of damages 
and costs. Beaman J. has awarded to the appellant one 
rupee as what he calls in the judgment “ contemptuous dama- 
ges,” and has consequently directed the appellant to bear -his 
own costs. Damages and costs hang together as a rule, thoug 
not always, and, in this case, if the learned Judge -is right in 
holding that it isa proper case for “ contemptuous damages,” h 
was well warranted in the order as to costs. We confess we have 
wavered considerably during the hearing of this appeal on the 
question of damages, mainly because that is a question which 
the Judge had to decide, discharging the functions ofa Jury. In 
his judgment Beaman- J. more than once repeats and emphasises “ 
the nature of the discretion he had to exercise in fixing the,” 
quantum of damages. The rule of law is: “if the case bi 
one of libel-whether- on a person, a firm, or a company-tk’ 
law is that the damages are at large. It is not necessary t 
prove any particular damage; the Jury may give such damag; 
as they think fit, having regard to the conduct of the part 
respectively, and all the circumstances of the case”: i 
Esher M. R.in South Hetton Coal Company v. North-Eastern 
News Association) It is true that when a case is tried 
before a Judge and Jury, and the Jury fix the damages, as they 
think jit, they are sometimes not logical in their verdicts. But 
when a Judge.sits in their place, we do not see any reason why 
he should trouble himself with what a fanciful Jury would have 
done. Beaman J.’s findings of fact, so far as they rest on proy. 
ed evidence, are in appellant’s favour; so far as they go against 
him, the findings ,are more or less speculative. The learned 
Judge has found the libel not justified. We have this’ un- 


(2) [2894] A. C. 57, 6$, (2) [1894] 1 Q. B, 133, 139, 
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disputed fact that the appellant sued because ina way the 0. O. J. 
respondents had forced his hands. In the letter containing the 1913 
libel they had thrown him a challenge to sue, ifhe dared. OS 
And he sued. At the trial the respondents not only persisted Napmrsuaw 
throughout in their plea of justification but they also subject- H. Sucua 
_ ed him to a severe cross-examination by means of offensive Pikos 
questions reflecting on his honesty and that without any basis R,RATNAGAR 
of fact. It was suggested to him in cross-examination that he Chautatan- 
had brought the suit because “it was a paying game.” w: 
Beaman J. has found that there is nothing dishonourable in 

the appellant’s career and nothing to justify imputation on his 

character. The learned Judge says in his judgment that he 

does not believe and is not influenced by the evidence of general 
reputation led by the respondents to show that the appellant was 

man of worthless character. The most that can be said is, as 

e learned Judge finds, that the appellant is a pugnacious man, 

sistent in the maintenance of his own opinions. That does 

justify a libel upon him and is not a sound reason for 

ng him no more than contemptuous damages. Beaman J.’s 

in ground for giving them is that the imputation of the libel 

is not serious, and that it could not have materially lowered or 

injured the appellant’s reputation. That may be, but we have 

the established fact that the appellant failed to be elected to 

the office of trustee. The imputation of the libel was that the 

ppellant sought to gain prominence as a speaker at public 

eetings by underhand means discreditable to a gentleman, 

ely, by sending threats to the organisers of those meetings. 

js true that what led to the libel was the appearance of the 

llantas a candidate for the office of trustee and the highly 

oversial character of the lectures he had delivered in pub- 

support of his candidature. It is also true that in those 

ctures he had attacked several individuals, exposing himself 

in respect of them to the possibility of proceedings for defama- 

tion. Those attacks may or may not have been justified. Of 

that there is nò evidence and none could be admitted as rem 

levant. But none of the attacks was on the respondents except 

one that the Parsi Punchayet had given its printing work 

only to the press of the znd and the 3rd respondents. That 

was a fact on which it was open to the appellant’ to make his 

own fair comment. But it did not justify the respondents in 
publishing a libel falsely imputing independent acts of mis. 

conduct to him. It-cannot be- said that the appellant had 

provoked the libel merely because he had come forward asa 
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candidate for the office of trustee, and excited controversy by 
his lectures. No misconduct in and with reference to the 
suit itself is found against the appellant,- unless it be that 
Beaman J. thought he was at times “ defiant” while he was 
under cross-examination. But there is the reasonable explanation 
that some of the questions put imputed to him without any 


R. Rarwagar Justification dishonesty and dishonourable conduct in matters 


Chandavar- 
har J. 


unconnected with the libel charged. 

All this rests on the certain facts of the case, facts resting on 
relevant evidence and found proved by the learned Judge at the 
trial. The rest of his reasoning in the judgment under appeal, 
so fat as it bears on this question of damages, is more or less 
conjectural, as, for instance, that the respondents could have 
completely justified the libel if the appellant had sued on the 
whole of the letter, Ex. A, instead of picking out of it a few 
lines and hanging his cause of action on them. What mig 
have been in that case is speculation in the absence of trial 
evidence on that aspect of the action. Even then it might 
fairly argued that the portion complained of as libel in t 
suit was an allegation of fact imputing acts of misconduct ap 
from the rest, standing as libel by itself, apart from the rest of 
the letter, as matter of comment and, that, therefore, it was 
justifiable in law on no other ground than that the allegation 
was true in substance and in fact. 

On these grounds we have come to the conclusion that it i 
certainly not a case for contemptuous damages. Is it then 
case for aggravated damages? According to Beaman 
it would have been, were it not for the grounds on which 
has awarded one rupee. The appellant’s counsel, 
Raikes, has contended here in appeal for aggray 
damages. But as to that we may well, I think, be 
mind that the libel was published at a time and in the course 
of a heated controversy and public excitement in the Parsi 
community. It is not easy to be precise in fixing the quantum 
of damages in such a case; but we are of opinion that the ends 
of justice will be sufficiently met by an award of R5. 200 as 
damages to the appellant. 

After this the question of costs becomes simpler and 
solves itself. The question of costs of the trial was no 
doubt in the discretion of the Judge ; but that discretion had 
to be exercised on proper materials, i. e., if there had been mis- 
conduct on the part of the appellant in commencing these pro- 
ceedings or in the course of the suit, that would have been 
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good cause for depriving him of his right to costs, even though O. O, J. 
he had won on the merits. In Harnett v. Vise(2) the successful 913 
plaintiff, whom the Jury awarded £10 damages, was not given st 
his costs by the Judge, because, as held in appeal, the hbel Naprrspay 
-complained of “was not the true cause of the litigation” and H. Surma 
the plaintiff had been actuated by a by-motive. There is no- p v; 
thing of the kind here. The appellant had been challenged by p poem 


R.RATN 
the respondents to sue; he sued and won; and they must pay ii 





his costs, especially now that we have substantially raised the Tee 
amount of damages and held that this was not a case for con- = 
temptuous damages. 
~ Attorneys for the appellant: Kanga & Sayani. 
Attorneys for the respondents: Jehangir, Gulabbhai & Billi- 
moria. ' f , 
CRIMINAL REVISION. 
Before Mr, Justice Batchelor and Mr. Justice Rao. 1912 


In re NILKANTH RAMCHANDRA KULKARNI* December 19, 


riminal Procedure Code (Act V of 1898), Secs, 88, 89—Accused absconding 
of—Proclamation by Magistrate—Attachment of property—Proceedings 
to release atiachment—Period, 


Under s. 89 of the Criminal Prtceduré Code, it is necessary that the 
proof that the accused person has not absconded should be offered or 
given within two years of the date of the attachment. It is not enough 
to show that within that period the accused person appeared volun- 
tarily or was apprehended or brought before the Court, The adverbial 
phrase “within two years from the date of the attachment” qualities 
not only the word “appears” but also the word “proves” which 
onnected with the word “appears” by the conjunction “and,” 

For the purposes of the section it is not necessary that the absconding 
accused should himself personally apply for the restoration of his 
i? proporty: tho application can be made by any one on his behalf, 

The section contemplates and requires proof that the offender did 
nol abscond or conceal himself for the purpose of avoiding arrest, and 
that he had not such notice of the proclamation as to enable him to 
attend within the time specified. ‘ 












ON the 23rd February 1908, a complaint under S. 409 
of the Indian Penal Code was lodged’ against the applicant, 





*Criminal Application for Revi- Belgaum, contirmed on appeal by 
sion No, 341 of 1912, from an order L, C. Crump,” Sessions Judge of 
passed by R, C, Artal, Magistrate Belgaum, . 

First Class (Sub-Divisional) of  - (1) (1880) 5- Ex: D, 307, 
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Nilkantha. A yi for his. anrest was issued by the ee 
trate the next ‘day. > It was. returned cunserved. On the, 6th 
June 1908, the Magistrate, putporting to.act under s. 87 of 
the Criminal Procedure Gode,. issued, a, proclamation directing 
the applicant to appear before. him within forty days from its 
date. On the 6th July, the. Magistrate passed an order to 
attach the applicant’s property’:' the actual attachment’ was 
made on the 24th September following. ‘ 

The applicant was arrested. on -the roth March 1910. and 
was sentenced to one year’s -rigorous imprisonment in July of 
the‘sarhe year. He came out of the jailin June 1911; and 
he next applied to the Magistrate for restoration of his property 
under s. 89 ‘of: the Criminal Procedure Code. The Magistrate 
réfused the application. 

The order was, ori appeal, confirmed by the Sessions Judge. 

The applicant applied to the High Court. 







A: G. Desai, for the applicant. 
No- ‘appearance for the Crown. 


BATCHELOR’ J.—A complaint was, on the gtd F Februa 
1908,, filed against ‘the present petitioner under s. 409, India 
Penal Code. -On the following day a warrant was issued for 
his arrest but was returned unserved. On. the 6th June 1908 
a proclamation was issued undef s. 87 of the Criminal Procedure 
Code requiring the -petitioner to appear within forty days, 
On the 6th July 1908 an order was passed by the Magistra 
for the attachment of the petitioner’s property. On the 2 
September of the same year the attachment was actually effi 
ed. On the roth March rg1o the petitioner was arres 
He was convicted in July r910 and sentenced to one y 
imprisonment. In June 1911 he came out of jail and mad 
application for the restoration of his-property which had been 
attached. The application has been refused on the ground 
that it was not made within two years of the date of attach- 
ment as required by s. 89 of the Cade. ” 

From the Magistrate’s order refusing the- restoration an 
appeal was presented to the learned Sessions. Judge who, how- 
ever, has held that, although certain irregularities have crept 
into the proceedings, he could’ not interfere in the petitioner’ s 
favour. 

From this decision the present application is made to us in 
revision, and three points only have been taken by Mr. Desai 
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on the . petitioner’s behalf. In the first place it was contended 
that under s. 89 of the Criminal Procedure Code it was not 
necessary that the proof that the accused person had not ab- 
sconded should be offered or given within two years from thè 
date of the attachment, but all that was required to be done 
within that period was that the accused person should appear 
voluntarily or be apprehended or brought before the Court. 
To this contention, however, we think that the plain 
grammatical meaning of the section is fatal. We agree with 
the learned Judge below that the adverbial phrase “ within two 
years from the date of the attachment” must qualify not 
only the word ‘appears’ but also the word ‘ proves’ which is 
connected with the word ‘appears’ by, the conjunction 
‘and’. 

Secondly, it was argued that it’ was not necessary for the 
purposes of the section that the absconding accused should 
imself personally apply for the restoration of his property, but 

at the section was satisfied if an application was made 
ithin time by anyone on his behalf. In this respect the 
titioner relies upon an application made on the 2oth February, 
to, by his wife and another application of the 7th June, rgro, 
ade by his uncle. It is, however, clear, we think, that neither 
of these applications can be read as satisfying the conditions 
of s. 89.. The wife’s petition was made before the accused’s 
arrest, and in it she merely praYs that the attachment may be 
removed because she is seeking to discover the whereabouts of 
er husband. The uncle’s application, as we read it, was’not 
application made in the petitioner’s behalf, but on the 
cle’s own account in order to safeguard a certain share of the 
erty to which the uncle was laying claim. It is plain that 
her of these applications falls within s. 89 which contem 
es and requires proof that the offender did not abscond or 
onceal himself for the purpose of avoiding arrest, and that he 
had not such notice of the proclamation as to enable him to 
‘attend within the time specified. Those clearly are matters 
particularly within the knowledge of the absconding accused 
himself, and,no attempt was made in either the wife’s or the 
uncle’s application to furnish such proof as the section demands: 

_ Mr. Desai ‘suggested that the section did not require that any 
separate application should be made by the absconding accused ; 
but if that is so, it is none the less essential that the absconding 
accused should appear and prove the facts referred to. In the 
resent case, not only has he not proved them, but he has made 
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no attempt or effort to prove them within the-time allowed to 
him by law. 

Lastly, Mr. Desai appealed to us to excuse ‘the delay -by 
which the petitioner’s application had exceeded -the ‘legal 
period: We cannot, however, find any valid reason ‘for -so 
doing, since it is clear that the petitioner had ample oppor- 
tunity after his arrest to urge and to prove ‘his present èlaim 
if he had been minded to do so. 

No other point being taken we must -reject’this -pétition. 
The rule is discharged. 

Rule discharged. 





APPELLATE CIVIL. 





Before Mr, Justice Batchelor-and Mr, Justice Rao, 


RANGACHARYA APPACGHARYA 
A -Ua 
DASACHARYA SANKALPACHARYA.* 


Bombay Regulation V of 1827, See. .1f—Trust property—Endowment 
vellage for performing Karpur Mangalarti—Swamé of the Math, a trust 
of the village—Alienation of village by Swami—Possession of alienee for 
thirty years—Possession ripened into title—Limitation Act (XIV of 1859), 
‘Secs, 1 (12), 2tf—Limitation Act (x of 1871), Sec, 2{—Repeal of Sec. 1 of 
Bombay Regulation V of 1827—Rule of positive prescription not 
affected by law of limitation—Consiruction of Statutes—Existing Acts 
should be harmoniously construed. 


The village of Gangapur .was granted in Inam in 1678 to.the Sway 
of a-Math, by way of trust:for the purpose of meeting the expense 
a religious service, ‘known as “‘Karpur Mangalarti ”, in the temp], 
Shri Rama, In 1886, the: then Swami gave the village’by way of 
(Krishnarpana) to the defendants who went into its possession as 
prietors, Under the.terms of the gift, the, defendants were to:pay ‘Rs, :2 
per year as Judi on the land; but in 1840.the payment was discontinued, 


ee aa 
* First Appeal No. 180 of 1911 dhan,First Class Subordinate, AGES 
from the decision of G. V. Patvar- in Suit No. 351 of 1908, 
# The material portion of the section runs as follows :— 
1. First.—Whenever.lands, houses, hereditary offices, or other ‘immove- 
able property. have been held without interruption for a longer,period:than 
h hi t 
Poss esgion of ‘land, thirty years, whether by, ae person:as;proprietor, or 
for more than by him and his „heirs „or others deriving right from 
thirty years a good him, such possession shall be received as proof „of 
title. „2 sufficient right‘of property in the same, 
‘tt The sections run-as follows :— 
1, No suit shall be«maintained'in any:Court of J) udicature within any-part 
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anda fresh deed of gift was passed in favour of defendants. In 1911, 
the plaintiff, the present Swami of the Math, sued to obtain a declara- 
tion that the village belonged to him and to recover possession of the 
same from the defendants, The defendants contended that the suit was 
barred by limitation, 


Held, (2) that the Swami and his successors held the village as 
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trustees, for the legal property was by the original grant vested in the DASACHARYA 


Swami, while the equitable estatè was in the jurisdical person, the idol, 
Hardoon v, Belitios (1), followed. 

(2) That the defendants having gone into possession of the property 
as proprietors in 1830, their possession had ripened into title in 1860, 
by virtue of the provisions of s.1 of the Bombay Regulation V of 
1827, 

(3) That s. 1 of the Bombay Regulation V of 1827 was not affected by 
8. 2 of the Limitation Act XIV of 1859, which did not come-into opeta- 
tion. till the. 1st January 1862; and- that it remained in force until it 
was repealed by the Limitation Act IX of 1873. ' 








of positive prescription, was not affected by Act XIV of 1859 which 
was a Statute of limitations, 
he British territories in India in which this Act shall be in force unless 
the same is instituted within the period of limitation 
hereinafter made applicable to a suit of that nature, 
any’Law of-Regulation to the contrary notwithstanding ; and the periods of 
limitation, andthe suits to which the same respectively shall be applicable, 
shall be the following, that js to say :—, 
(12,) To suits for the recovery of immoveable property or of any interest 
imitation of twelve in immoveable property to which no other provision 
one Suits for im- Of this Act applies—the period of twelve years from 
eable property, the time the cause of action arose, 
No suit against a trustee in his lifetime and no suits against his re- 
ntatives for the purpose of following in their hands the specific pro- 
igainst trustees Petty which is the subject of the trust, shall be-barted 
eir representa- by any length of time; but no suit to make good the 


a breach of, jogs occasioned by a breach-of trust out of the gener- 






itation of suits, 










ny.of the said Courts unless the same is instituted within the proper period 
p of limitation according to the last preceding Section, to be computed from 
the decease of such trustee; provided that nothing herein contained shall 
prevontaco-trustee from enforcing, against the estate of a deceased trustee, 
any claim:for contribution, if he shall institute a auit 
for that purpose within six years after such right of 
contribution shall have arison, ` g 
-YBectión 2-of the Limitation Act of 1871 ‘runs as follows :—- 
27 On and:from:that day.thesenactments mentioned in the first schedule, 
re. E una hereto annexed shall be repealed to the extent speci- 
Repeal of-enactments. fed in the-third column of the sante schedule, 
Sou, I Bombay Regulation V of 1827, Extent of repeal, Chapter one, 
(1) [3901] A.-C, 128, 123, 


Proviso. - 


(4) That s, 1 of the Bombay Regulation V of 1827, being an enactment. 


al estate of a deseased:trustee shall be maintained in- 


—. 
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A. 0. J. Sitaram Vasudev v. Khanderav Balkrishna (1) and Rambhat Agnihotri 
v. The Collector of Puna (2), followed. 


9 
1912 (5); That the fact that defendants were aliences from a trustee did 


——w 
RANGAcHA- not weaken their position, for s. 2 of the Limitation Act of 1859, which 
BYA dealt with trustees, was but a section dealing with limitation of suits, 
y. and could not affect s,1 ofthe Regulation which dealt with positive 
DasacHarya Prescription, 
oe Where a later Act of Legislature does not purport or affect to 


supersede an earlier Act the Court will endeavour to read the two 
enactments together and to avoid conflict if possible, 


Suit for declaration. 

In the year 1678-79 A.D. the village of Gangapur was granted 
in Inam to Satyabheenava, a Swami of the Uttaradhi Math. 
The principal deity of the Math was Shri Rama and all the 
property of the Math belonged to the idol. The grant was 
made to meet the expenses of a religious service called 
‘“.Karpur Mangalarti” at the temple of Shri Rama. 

` In 1830, Satyasankalpa, the then Swami of the Math, ga 
away the village by way of gift (Krishnarpana) to his brot 
Muddu Ramacharya (the predecessor-in-title of defendants). T 
donee was to pay Rs. 20 per annum as Judi on the lands; b 
after 1840 the payment was stopped. In -June 1840, Satya- 
sankalpa again made a gift of the village to his brother Muddu. 
Ever since 1830, the donee and his successors-in-title were in 
possession of the village. 

On the rst December 1908, Rangacharya, the Vat Mukhtya 
of the present Swami of the Uttaradhi Math, filed this sy 
against the defendants to obtain a declaration that the vill 
of Gangapur belonged to the Math and to recover its posses 
from the defendants. 

The defendants contended inter alia that since 1830 
were in possession of the village by right of ownership, 
that the plaintiffs claim was barred by adverse possession and ¥ 
by limitation. ` 

The Subordinate Judge held that the village was given to 
the predecessor of the plaintiff for “ Karpur Mangalarti”’ of 
Shri Rama; that the predecessors of the plaintiff were trustees 
of the God, Shri Rama, for the village ; that the predecessors of 
the defendants who obtained the village as a gift had notice 
that the property was a trust one; that the deeds of gift passed 
in favour of defendants were not-binding on the plaintiff. The 
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Subordinate Judge, however, dismissed the plaintiff’s suit as 
barred by limitation, on the following grounds :— 


Plaintiff claims exemption from the bar of limitation under s. 10 of the 
Limitation Act, At the’time of the gift in question the law of limitation 
in force was contained in Regulation V of 1827. Section 1 of that Regu 
lation laid down thirty years as the period within which a suit for im- 
moveable property might be brought, It also laid down that thirty years’ 
adverse possession of such property was to be regarded as conclusive proof 
of proprietary right in the possessor except in case of fraud. 

The next law of limitation was Act XIV of 1859 which repealed by impli- 
cation Regulation V of 1827 so far as it was a law of limitation, but the rule 
of positive prescription was left untouched by it (Rambhat v. The Collector 
of Puna, 1877 P. J, 62, 65), 

Regulation V of 1827 was expressly repealed by Act IX of 1871, s. 2, 
Schedule I, It did not however affect any prescriptive title, which under 
s. 1 of that Regulation had been acquired before-that Act’came into force 
I, L, B, 1 Bom, 286), 

This suit was filed in 1908 when Limitation Act XV of 1877 was in force, 
ction 10 of that Act corresponds substantially to s. 10 of Act IX of 1871. 
der that section no. length of time could bar a suit against express 
tees or their representatives for the recovery of specific trust property: 









on plaintiff’s behalf that when that Act came into force on 4th May 1859, 
fendants had not acquired a title by thirty years’ adverse possession even 
if it be said to have begun in 1831, This contention is perfectly sound and 
would have saved limitation had it not been for s, 17 of that Act 
which provides that the Act shall not.extend to any public property or 
right not to any suits for the recovery of the public revenue or for any 
ublic claim whatever but such suits shall continue to be governed by the 
les of limitation that had been in forcé prior to that Act. Now the pro- 
ty in this suit relates to a public trust, 

the time the Act IX of 1871 was passed, defendants had completed 
adverse possession for thirty years from January 1831, lt ig now 
d that in the case of an alienation in violation of a trust, adverse 
sion begins from the date of the alienee obtaining possession, 
at each succeeding manager or trustee does not get a fresh start as 
ar as the question of limitation is concerned (vide 23 Mad. 271; 31 Cal. 314, 













from the date of the second gift of June 1840, still the adverse possesssion, 


becomes complete before the passing of Act IX of 1871, Hence the effect ` 


of Regulation V of 1827 was not only to bar „the remedy but also to exting- 
uish the title before Act IX of 1871 came into force and the right so 
extinguished can’t be revived (31 Cal. 314; and I, L, R. ı Bom, 286), 


The plaintiff appealed to. the High Court. 


Jayakar, with Nilkanth Atmaram, for the plaintiff-appell- 
ant.—All the findings.of the lewer-Court are in our” favour, ex- 


cept as to limitation. The Court finds that the.village in suit wa 


23 Cal, 586, 545; and 27 Bom, 511 and 363), Even if the period be computed . 
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tion 2 of Act XIV of 1859 contains a similar provision and it is contend- - 
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A. O. J. given'to the predecessor of the plaintiff in trust for a specific pur- 
1919 Pose: The predecessor of the plaintiff who gave the villagein gift 
~~ was a trustee of the Math, and the defendant’s ancestor 

Raneacua- to whom the gift was made had notice of Such trust. But on 
BYA the question of limitation it holds that were it not for s. 17 
D ice eats of Act XIV of 1859, the present suit would be in time. 1t 
——  saysthat under s. 2 of Act XIV of 1859, as under s. 10 of Act IX 
of 1871, and s. 10 of Act XV of 1877, no length of time could 
bar a suit against an express trustee, or his representative. 
But it says that s. 17 of the Act (XIV of 1859) takes this case 
out of the operation ofs. 2, for the property sought to.be.re- 
covered is “public property” and that suits for any public 
property or right, or for the recovery of public revenue, or for 
any public claim whatever, are excluded from the operation of 
the Act (XIV of 1859) by s. 17, and such suits are governed 
by the laws or rules of limitation then in force. 

Our submission on this point is two-fold: (1) that the Mat 
to which the property sought to be recovered belonged is n 
“public property” in the sense in which the expression 
used in the section; and (2) if the property is “public pr 
perty” in the sense in which the expression is used in th 
section, even in that case, there is no bar of limitation. 

The expression “public,” as itis used in the section, means 
“belonging to the Crown.’’? We: say the expression “ public ” 
should be read as having the same meaning throughout the sec 
tion. The rule is “the same meaning is intended for the sam 
expression in every part of the Act; a word is to be considere 
as used throughout an Act in the same sense”’: Maxwell, pp. 4 
-446. In the present case it is but reasonable to suppose that 
word “ public ” is used in the same sense in the same secti 
Reading the section it-would appear that the word “ publi 
used in four different expressions in the same section, 
“public property”, “ public right”, “ public revenue” and” 
,“ public claim,” and the Privy Council says that although they 
may not be construed with that degree of strictness, yet they, 

‘must be taken to depend upon the same principles; otherwise 
‘the word “ public” would have no meaning: The Government of- 
‘Bengal v. Shurruffutoonissa(). Holland in his book" on 
Jurisprudence says at p. 105: “ A very radical division of rights 
is based upon a broad distinction between public and private 
character of the ‘persons with whom the right is connected. , 











(1) (1860) 3 W. R, (P. C.) 32. 
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By ‘public person’ we mean the State or the Sovereign part A. C. J. 
of it.” -Then he defines a private person as an individual or col- 1912 
lection of individuals, who, or each one of whom, is-of course = 
a unit of the State, „but in no Sense-represents it. And. says Rancaona- 
further when one of the persons with whom a right is connect- RYA 
ed is the State, and while the other is a private person, the Died: ni 
right is “ public’. We therefore-submit that the expressions = 
“ public property” and “public tight” mean property belonging 
to the.Crown or the State, and tight belonging to the Crown or 
the State. Thisis the meaning of the word “public” will be clear 
from the expression “ public revenue” used in thesame section. 
“ Public revenue” has no other meaning than that sit is 
“ revenue belonging to the Crown”. . 

An the present case the property does not belong to the 
State but to the Math or to the “idol” in the Math. Such pro- 
erty.has existence in Hindu Law. When a grant.is made to an 

ol it is proper and good grant to the juridical person sym- 
lized or personified in the idol: Babajiraov. Laxmandas (2); 
wharaja Jagadindra Nath Roy Bahadur v. Rani Hemanta 
mari Debi(s);-Prosunno Kumari Debya v. Golab Chand 
boo(4). Therefore a Math or “idol” is as much a private 
rson capable of holding property as any other individual, and 7 
the property so held by the Math or the idolis the ptivate,pro- 
perty oftheidol. For illustrating the meaning of the word 
‘public ” as used in s. 17, I would refer to two cases, which 

ave some bearing on the point: Shami Mohammed v. Munshi 
hammed Ali Khan () ; Asu Miay. Raju Mia ©), These 
s-show that:the word “ public” -was used as appertaining 
overnment. Í . 
e laws or rules of limitation which’s. 17 intended to-keep 
ct are those which are provided for by Bengal Regulation 
1805, S. 2, cl. 2, which prescribed sixty years’ limitation 
or a suit by Government. Before Bengal Regulation IIo 
1805 was enacted, there was no limitation for suits filed on 

behalf of the Crown. The common law maxim, nullum tempus 
occurrit regi (no time affects the Crown), applied: see Chitty 

on Prerogative, p. 379. Statutes limiting rights and -interesis 

are not to be construed to embrace the Sovereign unless the 

same be expressly named, or intended by necessary implica- 

tion: Maxwell, p. 186. 

















en 
(2) (1903) I. L. R. 28 Bom, 215, (5) (1869) 2 Ben, L, R. App. 22, 


‘(3)'(2904)'L, R, 31 I, A, 203, (6) (1868) 1 Ben, -L, B..(A, O.) 34, 
(4) (1875) LR. 2 I, A, 145, a 
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A. ©. J. The first English Statute limiting this prerogative of the 
191g Crown was passed in the reign of George ITI. (9 Geo. III, c. 16). 
=~ This provided a limitation of sixty years within which a suit 

RaxaacHa- to recover Crown property was to be filed (vide Statutes at 
RYA Large, 8 Geo. III to ro Geo. III, p. 161). The first Indian Regu- 

Das sae anya ation limiting this prerogative, was Bengal Regulation II of 
—— 1805; 8. 2, cl. 2, of which provided sixty years’ limitation for i 

such suits. 

Bengal Regulation III of 1793, s. 14, provided a limitation 
of twelve years for suits filed against person or persons. 
Section 2, cl. 1, of Bengal Regulation II of 1805 enacted that 
the limitation of twelve years should not be considered as 
applicable to any suits for the recovery of public revenue, public 
right or claim, and s. 2, cl. 2; of the same Regulation provided 
sixty years for such suits (see Digest of Acts and Regulations in 
Bengal by Clarke, 1793-1854, pp. 10—12). | When we reads. 
cls. rand 2, of Bengal Regulation IT of 1805, and s. 17 of A 
XIV of 1859, it becomes clear that the object of s. 17 was: 
keep intact the period of sixty years prescribed for suits 
Government bys. 2, cl. 2, of Bengal Regulation II of 18 
The same expressions are found in both the enactments 
the same order. 

In Bombay and also in Madras there was no provision limit- 
ing the time for the suits gf Government, and such was the 
case, even after Act XIV of 1859 was passed. The first enact 
ment was Act IX of 1871, Art. 150, by which sixty years 
period was prescribed : see Bourke’s Indian Law of Limitati 
p. 200, para. 5. Therefore, even if it be held that the pro 
ty in suit was “ public property” in the correct sense of 
expression, the present suit is not barred. 

We have shown that this property is not “ public prop 
in the popular sense, i. e., in the sense that the public at 
are the owners of it. But assuming that it is, is there any 
reason for supposing that the Legislature in passing Act XIV 
of 1859 intended to treat such property differently from any 
other religious property which could have come unders. 2 of the 
Act scorresponding ‘to s. Io of the Limitation Acts of 1871 
and 1877? 
















Coyajee.—We submit that the finding of the lower Court 
that Satya Sankalpa Swami was a trustee for the idol is wrong. 
He isnot merely atrustee of the Math asthe lower Court 
‘seems to think. He was the absolute owner of the property: 
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Math known as the Uttaradhi Math. The learned Subordinate A. 
Judge of the First Class was in the plaintiff’ favour upon most 1912 
of the. issues, but upon the issue of limitation was against the == 
plaintiff. He, therefore, dismissed the suit with costs. RANGAC 4. 
The only question with which we are concerned in appeal RYA 

is the question of limitation, though it will be convenient to p is re anes 
consider that question under different heads. We may observe — 
that the argument, which has been somewhat more elaborate Batchelor, J. 
than usual, has covered a great many points of interest, but we 
propose to confine our judgment to those points rélevant to 

our decision. ; 

The defendants in the suit are the successors-in-title of one 

Mudu Ramacharya to whom in 1830 or 1831 the village in 

suit was given by his brother, the then Swami Satya Sankalpa. 
The evidence shows that in A. D. 1678-79 the village was given 
in Inam to a Swami named Satyabheenava. l , 

The first question which we must decide is, whether this 
riginal grantee was a trustee. Mr. Coyaji for the respondent- 
fendants argues that he was not a trustee, and for that con- 
nation Has relied upon the decision in Vidyapurna Tirtha 

mi v. Vidyanidhi Tirtha Swami). He urges that this 
ision shows that a Swami of a Math, as opposed toa tem- 
is not a mere trustee. It appears to us that the question, 
er this decision is to be followed by this Court, will be 
answered when the point arises, and at that time it will 
ecessary to reckon with various decisions of our own Court 
hankar Bharati Svami v. Venkapa Naik), At pre 
wéver, as it seems to us, no such question arises, 
in our view the grantee was a trustee, not because he 
led a Swami of an institution called a Math, but because 
cumstances of-this particular grant set it beyond doubt 
the capacity in which he took was that ofa trustee. 
is shown by the terms of the original grant Ex. 6 3; 

is corroborated by the inquiries and reports of 1854 and 
he Inam Commission’s proceedings of 1857. These Ex- 
ibits show that the village was granted to the original Swami 
in Inam for the purpose of meeting the expenses of camphor 
for the idol. It appears that: camphor is burnt in a censer 
which is swung before ‘the idol in the daily ceremony 
known as the ‘Karpur Mangalarti’. We think that this is a 
clear case of a trust.. The legal property was by the , grant 


(2) (1904) I, L, R, 27 Mad, 435, (2) (1885) I, L, R, 9 Bom, 425, 
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A. C. J. ‘yésted i iñ fih Swami, whilé't tie eğjàitablé . ‘éstate was in ‘the 
{910 “juridical pérson, thé idol. The case, théréfore, fulfils thé déf- 
w~ nition of a trust which was given in Hardadn v. ; Bélilios (dy by 

“Rangacia- Lord Lindley, where he ‘said, that to. estalflish the relation’ of 
Ya trustée and Céstui que triist all that is nečessaty is'to prove’ at 
Daimin „ the legal title was in tlie plaintiff and the equitable title i in’ thé 
defendant. That définition appéars to us to Dé in harmony 
D aor J. with the definition émbédiéd i in thé Indian Trusts Act. We 
have no doubt, therefore, that the original grantée took dà 
trustée; and if that is so, his successors Held by’ the same. title. 
_ In these’ circumstances the question arises whether, ‘the 
defendaits could acquire and did acquire’ a titié by prescription. 
The evidence Shows that they weiit into possession in 1830. 
We say, 1836, for tlie deed of Jantiary $831 refers;to andral 
gift which has alteady been made. But for the putposés of the 
case it is not matérial whether the défeiddtits’ possession 
bégan in’ 1830 or in 1831. Betwéen! 1830 anid i840 the’ défer 
dants were paying a small sum equivalent to Rs. 20 per annù 
äs Judi on the land; but after 1840 this payment was stoppé 
It has been urged that the ‘payment of this Rs. zo betw& 
1830 and 1840 indicates that the otiginal tiansfer could not 
regarded as a gift at least until 1840. Wei aré unable, h 
ever; to “accept that position. The documeiit Ex: 
the sth of January 1831 provesthat the gift. to thé fen 
prédecessor-in-title was an absolute gift with possession: 
English word ‘absoltite’; which appears in the trarigha 
is indeed. But: a weak ‘substitute for the vernacul 
’ employed i in this paper. This vernacular- word is ‘Krishné 
a word which amongst Hindus is réserved to denoté' spéc 
a gift that is irrevocable and absolute. We think that’ 
~ temporary i condition- that a trivial sum of infoney shou 
paid as J üdi does not deprive: :the,tranister of its character 
gift. We must hold; therefore, that the defendants went 
possession as ptoprietors as early as 1830. 
But from the view which We take of thé case asa while: 
will appéar that, in our opinion, the result would be thie Saiiie 
‘even if the defendants’ possession as ownérs had to be deferréd 
until- 1840. “Ih 1830 the law.in this Presidency as to préscrip- 
tion Was s. I of the Bombay" Régulation V of 1827. Which pro- 
vides that whenévet immoveable roperty has beei héld with- 
out interruption for a longer petiod than thirty years by- ay 


(1) [1901] A, C, 118, izi, 
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` parsoir as proprietor, stich’ posséssion should: be-received as 
proof of a sufficiéiit Tight of property. Itis clear to us that thé 
character in which! the defendants held: possession was that of 
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propriétdrs: - The gift, ds we have said ‘was ‘an! absolute gift Ranoscwa- 


to them dnd it was they who fron time’ to time paid the usual 
Nazrana to Government. 
Sine tliey went intd possession thei in 1830, that posséss- 


RYA. 


Disaon's RYA 


= 


fon would, únder thé Regulation, have ripened into title’ by Pa/chelon J. 


the year 2866) if in the meanwhile nothing ‘had happened to 
prevent it. Wiat then is it that is suggested: aś having hap: 
pened: to prévent the title accruing Under the Regulation? 
According’ to plaintiff it is the intervention of Act XIV of 1859, 
s. 2 of Which provides that no' suit agaitist a trustee’ in his life: 
timé, and no suits against his representatives for the purposé 
of following in their hands: the spécifié property which is thé 
ubject of the frist, shall bé barred by any length of time. It 
pears fo us, however, that it is not open tö the appéllant to 
voke this section of thé Act of 1859-for the putpose i in hand, 
d that for two reasons. -In the- fitst place the é coming into 
ce of the Act of 1859 was deferred by the operation of Act 
f 1861. This Act consists of two sections, of which the 
relatés tò suits and the second to procéedings i in exécution. 
rst section which directly coficerns us at present enacts 
-Suits then pending, or which should be instituted 
thé ist day of January 1862, should bé tried and deter- 
bas if Act XIV óf r859 had not been passed. It appears 
tefore, that for our present purposes the effect of Act 
í was to suspend the coming iùtö force of Act XIV Of 
Í the rst of January 1862; in'other words wntil after the 
uary 1862, it was not open to the plaintiff ‘or to any 
allenge the defendants’ possession in reliance on 
t XIV of 1859. But prior to thé rt of January 
efendants’ possession had. grown into title since it 
830 and had only thirty years to run.. That is the 
upon which, it seems to us that, Act XIV of 1859 
hce present appellant. - 
Teason why; in our opinion, that Act i is of no avail 
, that we do not regard it as, having affected s. 1 
Regulation .V of 1827. It appears to us both on 
f the enactments and on authority that this section 
bay Regulation is an enactment of positive prescrip- 
‘such; is not affected by Act’ XIV of 1859, which is 
f limitation. In support of this viéw we may refer 
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A. ©. J. to two cases ‘decided in this Court by Sir Michael Westropp, ` 
191g namely, Sitaram Vasudev v. Khanderqo Balkrishna(s) “and 
ew Rambhat Agnihotri v. Fhe Collector of Puna(2). In the former 

Rancacna- case the appeal was allowed; and the appellant’s argument’ 
RYA which prevailed was stated by Mr. Mahadev Chimnaji Apte in 

Hie anya these words: “The prescriptive title given by s.1 of the 
—— Regulation could not be taken away either by Act XIV of 
„Batchelor J. 1859 or Act IX of 1871, in the absence of any provision, either 
aa express or implied, to that effect. But neither of the Acts 
contains any such provision”. In his judgment, conceding this 
argument, Sir Michael Westropp refers to the Privy Council’s 
decision in Maharana Fatesangyi v. Desai Kallianrayaji(8) ‘to 
the effect that s. 1 of Regulation V of 1827 is“ an enactment 
which, inasmuch as it relates only to the acquisition of a title 
by positive prescription, seems to be unaffected by Act XIV of. 
1859, and to stand unrepealed in the Presidency of Bombay” 
We remark in parenthesis that the Regulation stood unrepeale 
till it was repealed by the Limitation Act of 1871. The -A 
of 1859 did not purport in any manner to repeal or supers 
the Regulation. i 

To revert to Sir Michael Westropp’s judgment, the lea 
Chief Justice says in a later passage that the ¡defendant in 
case had acquired a prescriptive title by his uninterrg, 
possession as proprietor for more than thirty years pr 
to the passing or coming into force of Act IX of 1871. 
towards the end of his judgment where Surtees y. Ell 
was considered, the Chief Justice goes on to say, thag 

- opinion of the Bench “a title acquired under an ena 
positive prescription, such as Regulation V of 1827 bef 
-repealed, is a transaction past and closed. ” 

As we have noted, the Regulation of 1827 was n 
till 1871, and it is clear that if that date is to be 
the ultimate date up to which the defendants’ 
should be reckoned, they have far more” than the 
‘period in their favour. In Rambhat Agnihotri 
language was held by the Chief Justice, wh 
the law of prescription in this Presidency remain 
established by the Regulation of 1827; until that 
was expressly repealed by s. 2 of Act IX of 1871. ` 
































(1) (2876) LL, R. 1 Bor’ \286. (4) (1829) 9 B, & C. 
(2) (1877) I. L. R?’ 1 Bom 592. +, (5) (0877) L, L. R. 2, 
„< -(3) (1878) 10 Bom, H. C, 231. i 
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"These authorities seem to us to decide the point now in 
controversy. Mr. Jayakar seeks to avoid their authority on the 
ground that this particular case is a case of an alienation from 
a trustee, and he argues that at least so far as the case of trust- 
ees is concerned, the Regulation of 1827 must be held to be 
repealed by s. 2 of the Act of 18 59. The rule of interpretation 
is of course that where, as here, the later Act does not purport 
or affect to supersede an earlier Act, the Court will endeavour 
to read the two enactments together and to avoid conflict. if 
possible. It appears to us that conflict in this case is easily 
avoided. i 

On the authorities which we have quoted, the reason why 
s. 1 of the Bombay Regulation is not affected by the Act of 
1859 is, enn section of the Regulation deals with 
positive pr scription, while the Act of 1859 deals only with 
e limitati WO suits, But if that is a good principle of 
stinction, a2 applies, we think, just as much to the case of 
tees as ito the case of any other persons. Section 2 of the 
of 1859/ which deals with trusts is as much a section de- 
ed, to the limitation of suits as any other section in the 
: and if the other sections are held for the reasons stated 
i ve any interference with the prescriptive rights 

the Regulation, s. 2 of the Act is equally incap- 
ng any such interference, 
ese grounds, we think that the decision of the lower 
ight, and we dismiss the appeal with costs. . One set 
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Decree confirmed. 
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’ Before Sir Basil Scott, Ki; Chief Justice, and Mr. Justice Changararkar, 
Ke JAMSETJI NASSARWANJI GINVALLA 
sijg `- HIRJIBHAI NAVROJI ANKLESARTAS (oo 
; : -o s faas 
- Limitation Act (IX of 1908), Schedule Ll, Art, 95—Relief not ola Regul Was, 
. tinctly on the ground of ‘fraud—Executor—Suit without probate] - ation 
L. 7 Limitation from the date of testator’s death—Fraud in the perf). 








Novation—Sutt for an, account on the footing of continuance Bom 
i partnership—Suit not “maintainable—Indian Contract Act- 392 
: See, 241.—Probate and Administration Act (Y of 1881), See, 
—Revocation of grant. ~ = 


contract no ground for rescission—Partnership—Presh griso zs 
ns LANS k k A . 9150, 750 


Article 95, Schedule it, of the Limitation Act (Is of z 
; application where on the face of the plaint no equitable re 

on the ground of fraud. TY j - OPS: — 
' -Abdul Rahim v. Kirparam Daji (1) and Gour Mohun ? std v, Din 
nath Karmokar (2), referred to. - <2 (5) Í 
"An executor is capable of -instituting a suit without Obba g 
baté, although he may not be able to proceed as far as dperee with 

taking probate, eee 
he performance of a contract, apart from ae ace i 


























Fraud in th } 

ground for rescission and restoration of the parties to tHe positiog 
which they were before the contract was entered into. 

-_ - Property left by a deceased partner and used-in the bu 
under s, 241 of the Indian Contract Act. < =li 

‘Where an order has been made that probate should issue to, 

_ trix, but no probate has been taken out, the Courtrhas no Juri 

revoke a grant which has never been issued, ; 


be 


A testator appointed his widow as the guardian of his mi 
and executrix (by tenor) of his will, On his death the wido 
“to the retention of the testator’s share in a partnership busi 
surviving partners and subsequently to a transfer of the 
joint stock company. In an action brought by one of the 
sons as administrator against the surviving partners for an ac 
_all the assets of the testator at the time of his death retaine 
ployed by the defendants in their business— 

Held, dismissing the suit, that the testator’s widow was pe. 
competent as his executrix to enter into the arrangement which wa 
novation with the surviving partners 80 as to bind the estate, and th 
the suit against the partners on the footing of a coutinuance of the 
partnership was not maintainable, 


i T 
* Second Appeal-No. 119 of 1912, ordinate Judge at Ankleshwar, in’ 

trom the decisionof M. B. Tyabji, Civil Suit No. 255 of 1909. 

District Judge of Broach, in Appeal (1) (1891) I. L, R. 16 Bom, 186, 

No, 14 of 1911, reversing the de- (2) (1897) I, L> R. 25 Cal, 49. 

cree passéd by B. N. Shah, Sub- 
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ONE Nassarwanji Hirjibhai had five sons, namely, Navroji, 
Edalji, Pestonji, Jamsetji and Ardeshir, who carried on a part- 
nership-business known as the firm of Nassarwanji Hirjibhai 
Cotton Ginning Company. Edalji died in October 1884 and 
the partnership business was carried on in the same name by 
the four surviving partners. ; : 

Navroji died on the 7th February 1885 leaving him surviving 
his widow Manekbai and three minor sons, Hirjibhai, Nassar- 
wanji and Maneksha. Navroji had made a will appointing 
his widow Manekbai as the guardian of the three minor sons 
and making the minors residuary legatees of all his property 
including his share in the partnership-firm. The said share 
consisted of 34 annas in the rupee. No one was appointed 
executor under the will. After the death of Navroji the three 
surviving partners continued the business‘of the firm as before ; 


















tained in the firm, and his estate was treated by them as if 
nekbai had in her representative capacity entered into an 
eement with them to remain as a partner, although as a 
tter of fact no such agreement was entered into. The 
viving partners having thus retained the share of the 
din their business, gave to Manekbai sums varying 
s. 75 to Rs. roo per month for the maintenance 
‘ard her minor sons,eand credited one-fifth of the 
o the credit of Navroji’s share and interest at 9 per 
the accounts of the deposits. ' 

year 1895 Manekbai applied for probate of Navroji’s 
‘though an order had been made on the 7th March 
a probate should issue to her, Manekbai did not 


e same year, that is in 1895, the firm became heavily 
d and the creditors of the firm began to make pressing 
ads; so to clear off the difficultiés, the assets of the firm, 
ble and: immoveable, were transferred to.a joint stock 
any for thirteen hundred fully paid up shares of the 
minal value of Rs. 200 each on the 28th November 
1895, and the creditors were given fully paid up shares in 
proportion to the amount of the debt due to them. A deed 
dated the 3oth November 1895 evidencing the transfer to the 
joint stock company was executed by the three surviving 
partners together with Manekbaias executrix of Navroji and 
Dinbai, widow of Edalji, one of the partners who died in 


` B26 E : l ~ 


nd the assets of Navroji were allowed by Manekbai to be- 
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1884. Pestonji, one of the three surviving partnérs,, died in 
the year 1903 leaving a'son Dinsha; while Manekbai died in 
the year 1905. E i sri 
_In November 1907` Hirjibhai, the eldest son of Navroji, 
called upon Jamsetji, one of the two surviving partners, to 
render a true and faithful account of the assets of Navroji, 
tained and employed by him and Ardeshir. And, Pestonji 
and Jamsetji having failed to comply with the requisition, 
Hirjibhai got letters of administration to the estate of Navroji 
with a.copy of Navroji’s will annexed on the 21st April 1909. ` 
On the 21st June 1909, he, as. administrator, brought the 
present suit, along with one Pestonji Manekji Modi, assignee 
of one-third share as plaintiff 2, against Jamsetji Nassarwanji_ 
as defendant 1, Ardeshir Nassarwanji as defendant 2, and 
Dinsha Pestonji as defendant 3, to have accounts from the 
defendants of all the assets of deceased Navroji at the tim 
of his death retained and employed by defendants 1, 2 an 
Pestonji in their business, known as the partnership firm 
Nassarwanji Hirjibhai Cotton Ginning Company, with c 
pound interest at 9 per cent. per annum with half ye 
rests subject to such deductions for payments made to Man 
bai on account of maintenance and such ‘other su 
would .be deemed just; and to recover the amo 
might be found ultimately dye.- The plaintiff’s mgjp ` 
tions were, that Manekbai being an ignorant. ana 
lady had implicit confidence in the good faith, hon 
integrity of the surviving partners and acted ac 
their advice and guidance in carrying out the tr 
Navroji’s will; that they made a tool of Mane! 
utilized the capital and deposits of Navroji for t 
purposes; that, after the death of Navroji, the s 
partners ought to have wound up the concern an 
to have rendered true and faithful accounts to Manekb 
paid to her as guardian and trustee of the minors what 
to the estate of Navroji for capital, good will, profits and & 
sits ; that the surviving partners who stood. in fiduciary -re 
tionship towards the minors and Manekbai abused the trust 
and retained Navroji’s assets in their business; that Manekbai 
was not competent to enter into an arrangement with the survi 
ving partners and to allow them to retain Navroji’s share in 
the business ; that Manekbai was an innocent victim and the 
aforesaid arrangement was not only a breach of trust, but it 
was wrongful, illegal and not sustainable against plaintiff I and 
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his two minor brothers, and the surviving partners, who prompt- 
ed and induced the arrangement, were liable to make good to the 
estate of Navroji all loss occasioned by the said breach.of trust ; 
that the surviving ‘partners fraudulently and with deceitful 
misrepresentations caused Manekbai to put her mark to the 
sale-deed in favour of the joint stock company; that Manekbai 
had no authority to allow Navroji’s assets to be retained in 
the partnership business or to sell them away, her acts were, 
therefore, not binding on the plaintiffs ; that owing to the fraud 
and misrepresentation of the surviving partners Navroji’s 
assets were wholly lost and they were responsible for the loss ; 
l and that the plaintiff ı came to know of the falsity of the 
tepresentations and the fraudulent character of the transactions 
in October 1907. i i 
After the suit was filed, the plaintiff applied to the District 
ourt, on` the g3oth` June 1909, to revoke the probate 
hich was supposed to have been granted to Manekbai 
1895; and the order of revocation was made on sth July 
9 (Ex. 78). z 
defendants entirely denied the allegations of 
and ‘misrepresentation and breach of trust made 
them, and answered inter alia that Navroji by his 
mpliedly appointed Manekbai as Vahivatdar and 
Mon to manage the property; that she managed her 
very ably as guardian of her children and 
n will, without there being any inducement on the 
defendants, allowed the share of the deceased to 
the firm; that by the action of Manekbai Navroji’s 
not suffered any loss; that as the Ginning Company 
lved in November 1895, or it might be taken to have 
solved in February 1885 on the death of N avroji, the 
as time-barred ; that the suit for accounts of the assets of 
ji in the Cotton Ginning Factory was not maintainable 
the defendants; that Manekbai signed the sale-deed in 
t of the joint stock company after getting proper and 
ependent advice and after consulting and acquainting her 
iends and relations; and that when the joint stock company 
was formed on the dissolution of the old partnership, Ma- 
nekbai, like other creditors, applied for shares in consideration 
of the assets of Navrojieand the allotment was made to her. 
-The Subordinate Judge found that Manekbat was'an execut- 
tix according to the tenor of her husband’s will. He framed 
in all thirty-six. issues with sub-issues, and the: general effect 
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of his findings on the issues was that there wasno fraud and 
misrepresentation so as to bring the case under the operation 
of Art. 95 of the Limitation Act. He, however, found that 
limitation began to run against the plaintif? s claim under Art. 

120 or 106 of the Limitation Act from the 3oth November 
1895, the date of the “transfer to the joint stock company, 
Ex. 395. The suit was, therefore, barred as: being against 
executors de son tort or against constructive trustees or survi- 
ving partners. Kherodemoney Dossee v. Doorgamoney Dossee); 

Saroda Pershad Chhattopadhyav. Brojo Nauth Bhuttacharjee), 
Gurudas Pyne v. Ram Narain Sahul); Jaggamoni Dasi v. 
Nilmoni Ghosal®; Mahamaya Dasya v. Nitya Hari Das 


_ Bairagi(5) were referred to. 


Against the decision of the Subordinate Judge the parties _ 
presented cross appeals to the District Judge who, finding that 
the claim was not time-barred, reversed the decree and re- 
manded the case for taking accounts. On the point of limit 
tion the District Judge-observed :— - l 


i Assuming that the plaintiff knew all the facts which entitled him to s 
the defendants before 1909, an assumption which is not borne out by 
evidence, although it appears from his letters and evidence that he ana’ 
elder brother and others took part ina consultation with Mr, Manek: 
Taleyarkhan, who was a High Court Pleader, before shares wer 
buted, and that ‘he heard in or about 1895 that the estate of his fat... 
not legally a partner, that he suspected in 1896 that the full amoun 
the estate had not been paid, all this information was receive 
before he became administrator, He had tried, but without a suc@ 
certain the results of the management of the estate by his mot 
the suit was instituted as appears from Exs, 409, 410 andi 
Limitation can run against him only from the date on which, afte 
of letters of administration, he became fully acquainted with 
(4,Cal, Law Journal 473; and I, L, R. 17 -Bom, 347). He had no 
fully acquainted with the fact on or before the date of the plaint 
failure was not due to negligence on his part, ” 


The defendants preferred a second appeal. 


Setaluad, with Bhaishankar & Co., L. A. Shah ( 
Government Pleader), and C. M. Chanadh for the appellai 
(defendants).—Manekbai was plaintiff rs mother and natura 
guardian. The tenor of the will clearly shows that the testa- 
tor Navroji wanted her to act as executrix, though no executor 
is specifically mentioned in the will. Both the lower Courts 

































(1) (1878) I. L. R. 4 Cal, 455, (4) (1882) I. L. R, 9 Cal, 75, 79, 
(2) (1880) I, L. R. 5 Cal, 910, (5) (1895) I, L. R. 23 Cal, 425, 
(3) (1884) I, L., R, 10 Cal, 860, 
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have come to the same conclusion. If she acted as executrix, 
she could bind the estate by her acts. Fraud is not found as 
regards the arrangement after Navroji’s death and the transfer 
to the joint stock company, Exs. 394 and 395. If there was 
any fraud, it was in the carrying out of the contract. Such fraud 
would not vitiate the contract. The plaint contains no prayer 
to set aside the transfer of the assets of the old firm to the new 
company. If so, the only Article of the Limitation Act that 
would apply is Art. 106. Limitation would run from the date of 
Navroji’s death—whatever may be the date of the dissolution of 
the old firm whether on Navroji’s death in 1885 or on the 
formation of the new company in 1895, the suit brought in 1909 
is barred by Art. 106 of the Limitation Act. 

Neither s. 17 nor Art. 95 of the Limitation Act has 
any application: Rivett Carnac y. Goculdas Sobhanmull(); 
Gordhandas v. Bai Ramcoover(?); Kumar Chandra Kishore 
. Prasanna Kumari Dasi(). Instituting a suit means present- 
ng the plaint, and Manekbai as executrix was competent to do 
Section 18 of the Limitation Act has no application as 
e plaintiffs do not allege that they were kept in ignorance of 
eir rights by reason of the defendants’ fraud. The District 
























istration were taken was immaterial, is erroneous. 


Fhar, for No. 1, and Arklesaria, for No. 2, with R. W 
or the respondents: (plaintiffs)—Assuming that Manek- 
executrix under Navroji’s will, she had no right to 
h Navroji’s estate contrary to the terms of his will. 
1 directed her to save the estate and use it for the 
es of his minor children. Contrary to those express 


ing partners and to utilize it for speçulative trade. Such 
dctions were unauthorized and did not bind the estate 
represented by the plaintiff. 

upposing that Manekbai had authority as executrix to bind 
e estate by the transactions of 1894-1895, her consent to those 
transactions was obtained by fraud. No doubt, there are 
certain passages in the District Judge’s judgment which make 
it difficult to make out what the real finding on the question, of 
fraud was, but the judgment and the findings recorded by him 
leave no doubt that he intended to find fraud. At least that 


JE ie 5 ak etn ee 
(1) (1895) I, L. R. 20 Bom, 15. (3) (1910) 13 Bom. L, R. 67, 74, 








(2) (1901) I, L. R. 26 Bom, 267. 


ions she permitted the estate to be retained by- the - 
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part of the judgment which deals with the distribution of shares 
in accordance with the arrangement of 1895 is clear and unambi- 
guous in finding fraud. But, if the finding is not clear, a remand 
of the case for an express finding on tht question of fraud 
would be highly desirable in the ends of justice. To the fraud 
in the distribution of shares tig defendants were uadoubtedly. 
parties. 

The District Judge was right in holding that the suit is 
not time-barred. Article 95 of the Limitation Act governs the 
case. It is a wide Article and includes all kinds of reliefs: 
Bank of Madras v. Multan Chand Kanyalal@). The express- 
ion, “ and other relief on the ground of fraud” is -explained in 
Moidiyan’s son Punnayil Kuttu v. Raman Nair(2).- Our 
whole suit is based upon the allegation of fraud on the part of 
the defendants. Fraud in the carrying out-of the contrade is 
admitted and found proved. 

Section 10 of the Limitation Act also would save the suit 
from limitation. The property left by Navroji and used in the 
business of the surviving partners was a loan under the term: 
of s. 241 of the Contract Act. The surviving partners we 
Navroji’s brothers and they were aware of the fact and con 
tents of Navroji’s will. They were, therefore, ` 
fiduciary relation to the minor sons of N avroji, an 
breach of trust. or dealing with the estate in - viol 
the express provisions of the will must be held to ta 
case out of limitation under s. 10: Moosabhai v. Yacoob 
Mathuradas v. Vandrawandas (4), Narrondas v. Narro! 
Bhurabhai v. Bai Ruxmani(6). As to the fiduciary 
see Soar v. Ashwell, Ramlal Thakursidas v. Lakh 
Muniram®), Travis v. Milne); Nistarini Dassi v. Nun 
Bose(10). 

We rely`also on s. 17 of the Limitation Act. No limi 
would run as no probate was taken out by Manekbai. G 
of probate to her was subsequently revoked by the Dis 
Court and its decision, until revoked in appeal, is binding as 
judgment in rem. HE 

No limitation ċould run . against Manekbai during her lifes 
time as she had not taken out probate: Rivett-Carnac ` 





















ee eens 
(2), (1903) I. L. B.27 Mad. 343, (6) (1908) I. L. R. 32 Bom. 394, ` 
(2) (1907) I. U. R. 32 Mad. 230, (7) [1893] 2 Q. B. 390. 

(3) (1904) I. L. R. 29°Bom. 267. (8) (1861) 1 Bom. H. C. R. App. 51, 
(4) (1906) 8 Bom. L. R. 328. (9) (1851)9 Hare, 1423 


(5) (2907) I. L. R. 31 Bom. 418. (10) (1902) I. L. R. 30 Cal. 369, 
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Gokuldas Sobhanmull (1); Navazbai v. “Pestonji (2); Lakhya A. 0, J, 
Dasya v. Uma Kanta Chakerbutty(3),; Rohini Kumar Panja v. 1912) 
Raghu Nath Das\4); Rahimbhoy Habibbhoy v. Charles Agnew eae 
Lurner (5); Mussamut Brij Coomaree v. Ramrich Dass (6); Jawsersr” 
Bhagwandas v. Rivett-Carnac(?); Webb v. Adkins ©); Douglas v. 
v. Forrest (9%); Mitchell v. Smart (10), Hinsrpwat 

We took out letters of administration on the 21st April = 
1909 and time would not run against us before that date, ` 

[Scotr C. J.—Did you pay the Court-fee?] 
_ No, we have been allowed to pay the duty on recovering 
the estate. 

[Scort C. J.—Then you are in the same position as Manek- 
bai as regards probate. ] se 

No, we have obtained letters while Manekbai had not 
taken out probate. Only the payment of stamp-duty is post- 
oned to ascertain what duty is to be paid by us. 

[Scott C. J.—What jurisdiction had the District Judge to 
evoke the order directing grant of probate to Manekbai? ] 

Section 50 of the Probate Act gives him jurisdiction to 
voke a probate for a just cause. 
No limitation would run against us unless we had the 

ary knowledge of the fraud practised. Any vague sus- 

we may have entertained before we actually obtained the 
of administration would.not amount to such knowledge 
„law requires. We must have obtained full knowledge 

aud before we could be called upon to sue to set it aside, 
ief entertained while we were not clothed with the 

to sue would not be such knowledge: The Duchess of 
n’s case (1); Babajirao v. Luxmandas (12); Metters y. 
(18); Léggott v. Great Northern ‘Railway Companyl4), 
















oji Nasserwanji Ginwalla against Jamshedji N asserwanji 
walla, Ardeshir Nasserwanji Ginwalla, and Dinshaw Pestonji 
inwalla, the first two being the surviving partners of Naoroji 
Nasserwanji and the third being the administrator ad litem of 





(1) (1895) I. L. R. 20 Bom: 15, 43. (8) (1854) 14 ©. B. 401. 

(2) (1895) I. L. R. 21 Bom. 400. (9) (1828) 4 Bing. 686. 

(3) (1907) 14 C. W. N. 256. (10) (1747) 3 Atkyns 606 

(4) (1906) 4 ©. L. J. 472. (11) (1776) 2 Sm, L. C. 731. 
(5) (1892) I. L. R. 17 Bom. 341. (22) (190375 Bom. L. R, 932. 
(6) (1901) 5 C. W: N. 781. (18) (1863) 32 L, J. Ex. 138, 


(7) (1898) I Lr R. 23 Bom” 545. (14) (1876) Q. B. > D, 599, 
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 Maneckbai from the firm for the maintenance of herself 
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the estate of Pestonji, another partner who survived Naoroji,’. 
put is now dead. Naoroji Nasserwanji died on the 7th of 

February 1885 being then a partner with his three brothers in 

the cotton-ginning and trading business in Gujarat which was 

carried on under the title of Naeerwanji Hirjibhai Gorton: 
Ginning Company. 

The plaintiff prays that ‘the first two defendants adi the ` 
third defendant as administrator of the estate of Pestonji 
Nasserwanji Ginwala be directed to render an account of all 
the assets of the deceased Naoroji Nasserwanji Ginwala at the 
time of his death retained and employed by the first two 
defendants and the said Pestonji Nasserwanji Ginwala in their. 
business with compound interest with half yearly rests at the 
rate of nine per cent. per annum. 

His suit was filed on the 2tst of January 1909, that is to say, 
about twenty-five years after the death of Naoroji Nasserwanji 

We gather from the ‘findings of the District’ Judge.tha 
Maneckbai, widow of Naoroji, was his executrix according to th 
tenor of his will and acted as such until her death in the ye 
1905. The assets of the deceased Naoroji were retained in t 
firm by the surviving partners after his death and his estat 
was treated by them as if Maneckbai had in her represen 
capacity entered into an agreement with them to remain 
partner although as a matter* of fact no such agreemenh 
entered into. The learned Judge concludes from thos 
and we think correctly, that the property left by Na 
used in the business was a loan under s. 241 of the Cont 

- It appears that until 1895 certain. sums were dr 



























children and that she was credited with interest on d 
and a share in the profits. In the year-1895'the firm w 
difficulties and the formation of a joint-stock company 
resorted to in order to prevent a financial disaster. B 
394, which was executed on the 30th of November 1895, 
three surviving partners, together with Maneckbai as exec 
trix of Naoroji and Dinbai as executrix of another- -prede- 
ceased partner Edalji, transferred to a joint stock company, 
registered in Bombay on the 27th of May 1895, the ginn- 
ing factories which. were the property of the. partner- 
ship and of the estates of the deceased partners in con- 
sideration of Rs..1,04,000 in fully paid up shares of./"3 
value of Rs. 200 each, it being arranged thatout of those sl ufes 


N 
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the creditors of the partnership should receive fully paid up 
shares to the amount of their claims, and as between the part- 
ners and the widows of the deceased partners it was arranged 
that three hundred and sixty fully paid up sharés should be 
held on their behalf in trust by a man-named Gandhi according 
to the terms of a document Ex. 428, which is dated the 26th of 
November r895. 

It was urged against the defendants that the assent of 
Maneckbai to the conveyance of the goth of November r195 
to the company was induced by fraud. Asto that the learned 
District Judge finds that it has not been proved that she was 

-induced to sign it by means of fraud except that she was induc- 
ed to believe that she had joined the family firm, but the Judge 
says that it is possible that the defendants themselves thought 
that she had become a partner because the monies of the 
ceased in the partnership had not been withdrawn. 


Then it was contended that if the signature of Maneckbai to 
is doument was not obtained by fraud, at all events fraud 
as practised subsequent to the execution of the document 

a manner detrimental to the estate ofNaoroji and that the 
efendants are liable to the plaintiff in respect of it. The fraud 
d is that certain creditors of the partnership received fully 
up shares in excess of the-nominal value of their claims. 
eckbai, however, took no &ction in the matter until her 
fi 1905, and then, on the 21st of April 1909, the plaintiff 
letters of administration to the estate of Naoroji with 
nnexed. The plaintiff in paragraph 17 A of the plaint 
at he became aware of the falsehood of the represen- 
and fraudulent character of the transactions mentioned 
n October 1907 for the first time. 


I will assume for the purpose of argument, without 
ing to a definite conclusion upon the point, that the claim of 
presentative of Naoroji for an account against his surviving 
ers was not barred in 1895. It is contended that it was 
t barred because of the drawings which had been allowed to 
aneckbai between 1885 and 1895. In 1895, however, upon 
the facts found, there was a novation. The situation was com- 
pletely changed with the assent of Maneckbaiin order to save the 
assets of the partnership in which she, as representing the estate 
of Naoroji, was much interested. She became a party to the 
transfer of those assets to the joint stock company and she took 
as part onsidération for the arrangement ninety-five fully 
R 23 
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ving partners at Maneckbai or at Naoroji’s estate. Naorojj 
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paid up shares in the company as the equivalent of the amount 


‘of the deposit due to Naoroji from the partnership. 


That was an arrangement that she as executrix was perfectly 
competent to enter into, and it has been fouftd, as I have already 
pointed out, that she was not induced to enter into it by- fraud. 
_ Therefore prima facie the arrangement is binding upon the 
estate, and ifit is so binding then the plaintiffs claim for an 
account against the partners on the Tooting of a continuance of 
the original relations between Naoroji’s estate and the partner- 
ship which subsisted in 1885 cannot be sustained. 

But it is said that though Maneckbai was not induced-to 
enter into the arrangement by fraud thete was, at all events, | 
a fraud in the distribution. The learned Judge finds that certain 
creditors were enabled to put pressure upon the partners and 
to get an unfair advantage for themselves in the distribution of 
shares. But that does not indicate any fraud aimed by the survi 



















estate and its representative Maneckbai got in the distributio 
an amount of shares which they had arranged to take. Assumi 
however, that there was ‘fraud in the distribution, that is to s 
in the performance-of the contract, apart from its making, th! 
is no ground for rescision and restoration of the parig 
the position in which they were before the contrac! 
entered into. It appears to ys, therefore, that the 
Maneckbai in 1895 cannot be set aside and that the plai 
claim upon that ground must fail. 

The learned Judge has, however, come to the co! 
which does not appear to follow very clearly from hi 
of fact, that Art. 95 of the Limitation Act can be inv 
the plaintiffs fovour and that, therefore, the plaintiff is 
to the relief by way of accounts which he claims in thé 

Now it is sufficiently clear upon the authorities, both 4 
Court and in Calcutta, that Art. 95 has no application 
‘on the face of the plaint no equitable relief. is claimed ge 
ground of fraud: see Abdul Rahim v. Kirparam Dap ai 
‘Gour Mohun Gouli v. Dinonath Karmokar (2). 

The learned Judge, however, finds that there was unfair dedi. 
“ing which was not disclosed until 1898 when Manéckbai was still 
acting as executrix. It is, we think, clear that if it was disclos- 
ed to the knowledge of Maneckbai, as it appears to have béen: 


: fronr a written statement put in by her in Suit No. 608 of 1897 
~ (a) (1891) I. L. R. 16 Bom. 186. (2) (1897) I. L, R, 25 Cal. 49, 
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to which we have been referred, she would ‘be obliged to sue A. 02d. 
for any relief that-she might be entitled to on the ground of 
fraud in distribution within three years from 1897 or 1898; but 
she lived and actedeas executrix until 1905 without taking any Jansersr 
action. . : Ww .. 
In order, however, to get rid of the difficulty which, it was Htesaar 
foreseen, would arise owing to the fact that Maneckbai acted Scott C. J. 
as executrix, the plaintiff applied after the institution of this ~ 
suit to the District Judge Mr. Tyabji for an order to revoke the 
probate which was supposed to have deen granted-to Maneck- 
bai in 1895 of the will of Naoroji. As a matter of fact in 1895 
an.order had been made by Mr. ‘Moore, the assistant Judge, 
that probate should issue to Maneckbai as executrix of the will 
of Naoroji. Maneckbai, however, never took out probate. There- 
fore-no probate ever was issued. Nevertheless Mr. Tyabji was 
induced to make an order revoking the grant of probate made 
March the 7th, 1895. There was no such grant in exist- 
ce, and if Mr. Tyabji under- the terms of s. 2 34 had a 
isdiction on the grounds stated to him to revoke the probate 
ich, we-think, is extremely doubtful, he certainly had 
jurisdiction to purport to revoke a probate which had never 
jssued, quite apart from the fact that letters of administra- 
o the same estate had already been granted by him 
t person who, he supposed had obtained probate, was 
y dead. He seems to have rscognised his mistake after 
al in this suit had come before him, because, -he states 
gment that-“When the order for probate was revoked, 
ot known that Maneckbai had -acted as executrix.” 
empt to revoke the probate, which did not exist, was 
ntly resorted to with the idea that it might help the 
iff in argument to get overzhe effect of the acts of 
kbai as executrix. 
s contended by Mr. Jayakar, as we understood, on 
of the respondents, that the Court would not regard the 
s of Maneckbai as the acts of an executrix, because she had 
ot taken out probate of the will. But the plaintiff has himsel{ 
got over that difficulty by taking out letters of administration 
with the will annexed. That appears clearly from Williams on 
Executors, page 222, and the case of Johnson v. Warwick (2), 
which is there referred to. . f ' 
- Then thé District Judge having come to' the conclusion, 


(1) (1856) 17 ©. B. $16, aa, 
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without stating his reasons, that time did not run against 
the executrix from the time when she became aware of 
the unfair distribution in 1898, says—“ Assuming that the. 
plaintiff knew all the facts which entitle him to.sue the defen- 
dants before 1909, an assumption which is not borne out by 
the evidence, although it appears from his letters and evidence 
that: he and his elder brother and others took part in a.consult- 
ation with Mr. Manecksha Taleyarkhan, who was a High 
Court Pleader, before shares were distributed, and that he heard 
in or about 1895 that the estate of his father was not legally a 
partner, that he suspected in 1896- that the full amount due to 
the estate had not been paid, all this information was received 
by him before he became administrator.” That, however, does 
not appear to us to be any answer, because time ‘was running 
against Maneckbai as executrix of the will from the date of 
the death of the testator, she being a person who even withou 
probate was capable of instituting a suit, although she migh 
not be able to proceed as far as decree without taking out pr 
pate. The learned Judge then proceeds to state that “ He, t 
is, the plaintiff, had not become fully acquainted with .the fa 
on or before the date of the plaint and the failure was not 
to negligence'on his part.” We are not aware upon 
ground he bases this conclusion, and if it were necessa 



















we might have to remand thé case for a further and . 
finding upon the point. ne 
We are, however, of opinion that the suit is barr : 
reasons -already stated. We, therefore, reverse the 
the District Judge and dismiss the suit with costs t 
on the plaintiff, ° 
; Decree reverse 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Chandavarkar. 


CHINAPA KARBASAPA LAKMANHALLI 


V. 
“LADASAHEB BABASAHEB:* 


Civil Procedure Code (Act XI y of 1882),See,'245 B—Deerec—Execution—Step- 
in-aid of execution—LIssue of warrant of arrest—Oral application by the 
decree-holder presumed to have been made. 


An application to execute a decree was made on the 28th June 1904. 
The Court issued a notice to the judgment-debtor calling upon him to 
show cause why he should not be arrested-in execution of the decree: 
under s, 245 B of the Civil Procedure Code of 1882. On the gist August 
1904, the notice was returned served but the judgment-debtor did not 
appear. The Court thereupon issued a warrant for his arrest. There 
was no record in the roznama or in the proceedings of the case as to any 
application or requisition by the decree-holder for the issue of a war- 
rant. The next application to execute the decree was made onthe 26th 
June 1907 ; and it was sought to be brought within time on the ground 
that there was an application to take a step-in-aid of paconten on the 
sist August 1904 :— 

Held, that the second application for execution was within time, 
‘because the Court would not have issued a warrant on the 31st 
a NiD 1904 without requisition on the part of the judgment-creditor, 
er s. 245 B; and that under the circumstances it might be presum- 
Ae due application was made on behalf of the decree-holder for 
issue of a warrant, which was a step-in-aid of execution. 


v 


UTION proceedings. 

2rst July 1902 Chinapa and others obtained a decree 
ortgage against Ladasaheb. The decree was for 
inclusive of costs. It directed sale of the mortgaged 
y and made the judgment-debtor personally. liable for 
lance of money not realized at the sale. 

first darkhast to execute the decree was made in 1903, 
ortgaged property was sold for Rs. 925. 

the r8th June 1904, a second darkhast was.made to en- 
e the personal liability of the judgment-debtor. The Court 
assed, on the same day, an order for the issue of a warrant to 
attach the moveable property of the judgment-debtor and.of a 
notice to show cause why the judgment-debtor should not be 
arrested. Both the warrant and the notice returned unseryed 
~ Second Appeal No. $19 of 1912, order passed by G. V. Patvardhan, 
from the decision of E. H. Leggat, First -Class Subordinate Judge at 


District Judge of Dharwar, in Ap- Darwar, in Darkhast No. 393 of 1913, 
.poal-No. 192 of 1910, confirming the 
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on the 29th July r904 on account of want of time. The Court 
directed re-issue of the notice. On the 31st August 1904, the 
notice was returned duly served; but the judgment- -debtor did 
not appear. The Court, thereupon, issued a warrant for the 


-arrest of the judgment-debtor. The decree-holder paid the 


bhatta, for the warrant on the 6th September 1904. S 
On the 26th June 1907, the third darkhast was made. - The 
fourth darkhast was filed on the 29th August 1908;and the 
fifth and the present one was made on the 24th ae) 
Igio. 
The judgment-debtor nedad that a as the third 
darkhast was time barred the present darkhast was also barred. 
The Subordinate Judge upheld the contention and dismissed 
the darkhast as barred by limitation. 
On appeal, the District Judge came to the same conclusion 
on the following grounds :— - N 
On the second application a warrant and a notice were returned unexé 
ed on 29th J uly 1904 and a fresh ‘warrant and notice were iss 
Apparently however too short a time had been allowed by the Cour 
execution and there had been delay in preparation of the process an 
the Courtissued the same warrant of its owu accord with time exte 
and without payment of any fresh process: -fee, pacrononilere tela 
that there was an oral application. - ` 
Again on the 31st August 1904 notice to sior cause why he shor 
be arrested was returned served butedefendant did not appear. T 
then issued a warrant for his arrest for which plaintiffs paid Bhatia 
September 1904, This payment however clearly does not in 
fresh application, for the original application was for arrest 
ment-debtor and the warrant was issued inconseguence of that 
‘Mere payment of process-fee etc., is not an application to the © 
a step-in-aid: Trimbak v. Kashinath (I. L. R. 22 Bom. 7225) Mal 
Bechar Natha (L. L, R, 25 Bom, 639). a 


The: plaintiff appealed to the High Court. 


GK. Dandekar, for the appellant.—The second-L 
was made.on the 18th June 1904 and the third on the.2 
1907. The Courts below have held that the third -Darsi 
was barred by limitation and consequently all the subsequ 
Darkhasts are barred. The. question whether the. Darkhas 
presented on the 26th June 1907. was or was not barred shall 
have to be determined by the Civil Procedure Code of 1882 
and the Limitation Act of 1877. I rely upon what took place 























` in connection with the Darkhast - proceeding on. the gist 


Neen 


August 1994- 
The decree-holder i in his application under -s.. 235 : applic for 
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execution by attachment and sale of moveable property and 
by the arrest and imprisonment of the judgment-debtor. On the 
18th June 1904 an order was passed by the Court for issuing 

a warrant for attacllfment of moveable property anda notice 
calling upon the judgment-debtor to appear to show cause why 

he should not be arrested. The warrant and the notice were 
returned unserved for want of time, and on the zgth July 1904 
the Court ordered them to be issued again..The warrant for at- 
tachment could not be enforced, but the notice was served, The 
case came before the Court on 31st August 1904 when a warrant 
for arrest of the judgment-debtor was directed to issue. Section 
245 B directs the Court ordinarily to issue a notice instead of 

\ issuing a warrant for arrest. If after service of the notice the 
judgment-debtor does not appear, the Court shall issue a warrant 
for arrest, if the decree-holder so requires. Issuing a warrant under 
- 245 B, cl. 2,is a step-in-aid of execution. As to what is a 
ep-in-aid of execution, I refer to the observations in the case 
Chowdhry Parovsh Ram Das v. Kali Puddo Banerjee (1), 
bmit that when the Court on the 3rst August 1904 direct- 
warrant to issue, it must have been so because the decree- 
er so required, and an oral application must be presumed. 
bave to presume an application where the Court cannot 
keed without ascertaining the wishes of the decree-holder. 
upon the observations in, Bapuchand v, Mugutrao (2); 
v. Kashinath); Bhajan Lal v.Moti (4); andChowdhry 
am Das v. Kali Puddo Banerjee (5). Thereis a further 
ut the notice. Ido not rely upon that point, but 
it to the notice of the Court. The notice to the 
t-debtor first ordered to be issued on the 18th June 
as on a form printed for a notice under $. 248. Ifon 

















aid notice, must be held to supply a fresh starting 
f limitation under cl. 5 of Art. 179 of the Limitation 
. of 1877. 7 l 
There was a further question as to acknowledgment argued, 
ut the Court expressed an opinion that the question was con- 
‘cluded by the finding of fact of the lower Court. 

~ D. R. Patwardhan, for the respondent, read the decree and 
‘contended that the decree was not a money-decree but was a 
~ (1) (1889) I. L. R. 17 Cal. 5a, (4) (1880) I. L: R. 3 <All. 177, 179. 


--(2) 1896) I L. R. 22 Bom. 340. _ (5) (1889) I. L. R. 17 Cal 57. 
‘>(8) (2897) I: L. R. 22 Bom. 722, 726. > ERR ieie 
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` gésted-that there was a bar of limitation betweeh the date 
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tiortgage-decree. He further contended that, under the circum- 
stances, the Court is not justified in présumning an oral applica- 
tion. The Court was in the first instancé empowered to issue 
a warrant for arrest, but instead of issuing the warrant, the 
Court showed kindness towards the judgmént-débtor by + issu- 
ing a notice. Whe.. after the service of the notice thé judg- 
ment debtor did not appear, the Court must havé got incessed, 
and must have issued a notice of its own motion from the | 
fact that the pléadér of the décree-holdér was present on the 
31st. August 1904.. When a warrant for arrest was directéd ` to 
bė issued, if Cannot be presumed that an oral application was 
madé to thé Court. j 
Dandekar, for the appellant, was not Heard in reply. : 


























Scorr C. J.<The question is whether the darhhast - which 
has beet issuéd in: this case is barred by limitation: It is sug 


the plaintiffs: second darkhast-of the 18th of June 1904 
his third darkhast of the 26th-of June 1907. 

The first point urged by the pleader for the appellants 
that there was a step-in-aid of exécution ôn the 3ist-of Aü 
1964. On that daté the notice, which had-beén issuéd” un 
s. 245 B calling on the judgniént-debtor tó show cause why 
should not be arrested, was returnéd servéd, bút the’ defe 
did not appéar. Under those circumstances the Code 
by s. 245 B (2), that if appearance is nôt madéin obé 
the notice, the Court shall, if the decrée-holder sö 
igsué a warrant for -thé arrest of the judgment-d 
warrant was issued by thé Court for thé arrest of thé Ju 
debtor and it appears frém the réznama - ‘that “the - ple 
pleadér was présént: at thé time.” Theré is, Howéver 
cord-iri the voznama or in thé proceédings of thé caj 
any application or sequin by the deéréé-holdé: 
isstie Of a warrant: . 


It appears to us, ere from the wording of the secti 
that this was a case.in which the Court would not have issued 
warrant without requisition on the part judgment-creditor f 
and under those. circumstances we hold that it may be presume 
ed that due application was made on behalf of the decree-hold- 
er for the issue of a warrant, and if such application was made 


> that would be a:-step-in-aid of execution. The presumption 


that such application was made may be supported upon. the 
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authority of the judgments of the Chief Justice in Dungarsi A.C. J. 
v. Ujamsi() and Bapuchand v. Mugutrao(?). 1912 
We reverse the order of the lower appellate Court and ~~ 


remand the darkhust for execution according to law. CHINAPA 
The costs of this appeal and those in the lower appellate nee PR 

Court must be borne by the respondent. i can 
Order reversed. Scott C. J, 


—— 





Before Mr, Justice Batchelor and Mr, Justice Rao, 


BALMUKUND KESURDAS 1912 
Y. ——_ 
BHAGVANDAS KESURDAS.* - November 12, 


Civil Procedure Code ‘(Act V of 1908),-O,.XXI1, r, 4—Allernative defences— 
Legal representative of defendant may choose either defence—Practice— 
Admission—Estoppel—Ejectment suit—Plaintiff to rely on his title alone 
—Will—Signature—A cknowledgment—Suceession Act (X of 1865), Sec, 50, 


















Where a party to a suit defends the suit on one defence and also on 
an .altornative defence, his legal representative may, on his death, 
rely upon either the one or the other of the defences, 

The express admissions of a party to a suit, or admissions implied 
rom his conduct, are evidence, and strong evidence against him; but 
e is at liberty to prove that such admissions were mistaken or were un- 
e, and is not estopped or concluded by them, unless another person 
eon induced by them to alter his condition, 
ane v, Rogers(3), followed, 
nejectment suit the plaintiff can only succeed on the strength of 
n title, He cannot abandon his own case and adopt that of the 
ndant and claim relief on that footing, i 
Shibkristo Sircar v. Abdool Hakeem (4) and Mukhoda Soondury Dast 
. Ram Churn Karmokar (5), followed, 
t is a sufficient acknowledgment by a testator of his signature to hig 

if he makes the attesting witnesses understand that the paper 
ch they attest is his will, even though they do not see him sign it. 
Gwillim v, Gwillim(6); Smith v. Smith (7) and Beckett v. Howe (8), 
followed, 


Sur to recover possession of property. 
One Kesurdas had three sons: Bhagvandas, Tribhovandas 
* First Appeal No, 182 of 1910, from (3) (1829)9 B. & C. 577. 


the decision of V. T, Parekh, First (4) (1879) I. L. R. 5 Cal. 602. 

- Class Subordinate Judge at Broach, (5) (1882) I. L. R. 8 Cal. 871. 
- In Suit No. 553 of 1907, (6)(1859}3 Sw & Tr. 200 | 

G) (1897) I. L.R. 22 Bom, 727, i (7) (1866) L. R. 1 P. & D. 143. 

(2) (1896) I. L. R. 22 Bom. 340. (8) (1869) L, R. 2 P. & D. 1- 
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‘1908, Bhagvandas was examined in chief. Before his cro 


The plaintiff failed to obey the order. 
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and Balmukund. He died on the 27th February 1896. The 
property in dispute belonged to Tribhovandas. Tribhovandas 
was unmarried. He bequeathed the property to his brother 
Bhagvandas by a will dated the rst April 1900; and died on 
the 8th May 1900. i 

On the rgth April 1905, Balmukund, the plaintiff, brought a 
suit against his brother Bhagvandas, claiming to recover the 
property of Tribhovandas, on the allegations that he and 
Tribhovandas were joint; and that Bhagvandas had become 
separate from the family during their father’s life-time. 

. The defendant Bhagvandas contended inter alia that he and 
the plaintiff were united in every respect, that he had not ( 
become separate before, that he and plaintiff were equal sharers `, 
in the undivided property, and that if the property be held to 4 
have been acquired by Tribhovandas he alone hada right to 
claim it under a will. made by Tribhovandas. 

On the 26th November and again on the 2nd Decemb 


wae 






















examination could commence, the plaintiff applied on 
same day for adjournment ; and made a similar application 
the 16th December 1908. < 
On the roth February 1909, the plaintiff applied to 
Court to add to the reliefin the plaint an alternative; 
that if the Court held that both the parties'had equal 
in the property in suit, all the properties including th 
were in possession of the parties should be equally 
between them. The Court ordered on the 4th Mard 
that the plaintiff should give particulars of the additio 
perties and their value, and should pay additional Cour’ 


The defendant Bhagvandas died on the 7th April 
having the same day sold the property in suit to Bh 
Bhagvandas left him surviving his widow Jamna, to wh 
had bequeathed the whole of his property by a will dated č 
gth January rg01. Both Jamna and Bhurabhai were adde 
as defendants, as legal representatives of Bhagvandas. 

On the 24th August 1909, Jamna filed her written statement 
contending that the property was the separate and self-acquir- 
ed property of Tribhovandas and has descended to Bhagvandas 
under a will. f a 

The Subordinate Judge held that the property “was the’ 
separate property of Tribhovandas, and that his will was proved. 
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He, therefore, decreed that the plaintiff was not entitled to sue. A.C. J. 


_ The plaintiff appealed. ' 1912 
. eed 
L. A. Shah, for the appellant. BALMUKUND 
Jayakar, with R. W. Desai, for respondent No. 1. v. 
_ M. W. Pradhan, for respondent No. 2. Pran y ANDAs 


Rao J.—One Kesurdas Bhaktidas died in 1896, leaving three 
sons Bhagvandas, Tribhovandas and Balmukunddas. Tribho- 
vandas died unmarried on 8th May 1900. On rọth April 1905 
plaintiff Balmukunddas filed this suit to recover possession of 
certain property from his brother Bhagvandas. He alleged 
that Bhagvandas had separated from the family during his 
father’s life-time in or about the year 1886, that after his 
separation the father Kesurdas lived in union with his two sons 
the plaintiff and Tribhovandas, and that after their father’s 
death they continued to live in union as members of a joint 
amily till the latter’s death in 1900, that thereupon the plaint- 

alone became entitled by survivorship to the property 
ich was under Tribhovandas’s management, and that after 
ibhovandas’s death the defendant wrongfully and fraudulently 
k possession of the same. Hence this suit. 
efendant Bhagvandas contended that he had never separat- 
in his family, that he was joint with his two brothers, and 
t on Tribhovandas’s death he and the plaintiff were entitled 
1 shares to the property in dispute. He further pleaded in 
rnative that if the property be held to be the separate 
f-acquired property of Tribhovandas, he alone was 
d tothe whole ofthe property under Tribhovandas’s will. 
i roth February 1909 after Bhagvandas had been partially 
ined, the plaintiff applied for leave to amend the plaint 
ding a prayer to the effect that in case the Court came to 
nclusion that the plaintiff and defendant were equally 
tled to the property in dispute, then the whole of the 
mily property in the possession of each of the parties (includ- 
ing the property in dispute) should be ascertained and divided 
between them in equal shares. This application for amendment 
was granted on 4th March 1909 on condition of plaintiff's 
giving full particulars of the property to be brought into 
hotchpot and paying additional Court-fees on the value of the 
said property. i é 

On 7th April 1909 Bhagvandas died leating a widow Ba 
Jamna and three daughters. Thereupon the widow Bai Jamna 
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O. J. and one Bhurabhai Jamnadas were brought on the record as the 
1912 legal representative and assignee respectively of the deceased 
—~. defendant. Bai Jamna contended that the property in. dispute 


Bazauxunn was the separate and self-acquired property’ of Tribhovandas, - 


v. . that he had made a will by which he bequeathed the whole.of - 


BHAGVANDAS the property to her husband Bhagvandas, and that her husband 


Rao J. had made a will on 9th January 1901 giving the property to 
- —~ her absolutely. She gave up the contention which had been 


raised by her husband Bhagvandas that the three sons of 
Kesurdas were undivided. 

Bhurabhai contended that Bhagvandas had sold the property 
in dispute to him on 7th April 1909 and that the plaintiff had 
no title to the property. 

The Subordinate Judge held that the three brothers 
Bhagvandas, Tribhovandas and Balmukunddas were separate 
in every respect, that the property in suit was the exclusive 
property of Tribhovandas, that Tribhovandas’s will was 
proved, and that under the said will Bhagwandas alone wag 
entitled to the property. He, therefore, dismissed the plainti 
suit. 

Against this decision the plaintiff has preferred the "prese 
appeal. 

-It is urged for tie: appellant in the first place that Bha 
vandas having repudiated all intergst under Tribhovandas 
and having admitted that the family property was joint, į 
not open to his widow and legal representative Bai Ja 
contend that the three brothers were separate, and tha 

. vandas took the property under Tribhovandas’s will. 
no doubt true that in para. 7 of the written statemen 
defendant Bhagwandas states that the property in dis 
belonged to the joint family and that, therefore, Tribhova 
had no authority to make a will in respect of that pro 
In his deposition he makes a similar statement to the 
that he did not rely upon Tribhovandas’s will and that 
property belonged jointly to him and to the plaintiff. Th 
submission paper (Ex. 67) also shows that he had agreed 
to divide the whole property on the footing that it was joint. 
But it is to be borne in mind that he put forward an alternative 
case, in para. 8 of his written statement, to the effect that in 
case the Court held the property -in suit to be the separate 
property of Tribhovandas, he alone was entitled to the same 
under Tribhovandas’s will. The deposition of Bhagvandas 
being incomplete must ‘be left out of consideration, and the 
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arbitration proceedings fell through owing to the conduct of 
one party or the other. When the present suit was filed both 
parties tried to hoodwink the Court by suppressing the real 
state of facts. Each party set up a case, alleging union or 
separation, just asit suited his purpose without any regard 
for the truth, On 2nd December 1908 the plaintiff asked for 
an adjournment of the case to take legal advice with reference 

to the subject-matter of the suit. He made a similar applica- 
tion on 16th December 1908, and on roth February 1909 he 

at last made up his mind and applied for leave to amend the 
plaint by putting forward an alternative claim for a partition 
not only of the property in dispute but also of the whole of 

\ the family property in the possession of either party; but 
- when this application was granted on certain conditions, he 
took no steps whatever to fulfil those conditions. He had 
family property admittedly worth about Rs. TI,000 «in his 
ssession, and although he was ordered by the Court on the 
March 1909 to bring into hotchpot and pay additiona] 
-fee, he failed to do so. More than a year after the date 
Court’s order, on the last day of hearing, his pleader 
the course of his reply on the whole case put in a list 
roperty which was to be brought into hotchpot. The 
s found to be meagre and inaccurate, and the additional 
lees were not paid. That being the case, under O. 
f the Civil Procedure Code, the amendment of the 
ld not`be allowed. He must, therefore, be confined 
se as originally set out in the plaint, viz.—that 
as was separate in estate, whilehe and Tribhovandas 

t: 

dmissions made by Bhagvandas that the whole of the 
roperty was joint are by no means conclusive. In 














. is not estopped or concluded by them, unless another person 
has been induced by them to alter his condition.” This state- 
ment of the law is adopted by Lord Denman in Newton v. 
Liddiard(). The same principle is laid down in. Trinidad 

Asphalie Company v. Coryat®); Brojendro Coomap Roy 


(1) (1829)9 B. & ©. 577, 586. (3) [1896] A. ©. 587, 
(2) (1848) 12 Q. B. 925, 926. ! 
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A. 0. 5. Chowdhry v. The Chairman of the Dacca Municipality ©). 

1912 Chandra Kunwar v. Narpat’ Singh®; Har Shankar Partab 
¿~  Singhv. Lal Raghuraj Singh(). 

Baraveoxn It is not shown in the present case that the plaintiff ever 

pai eae acted upon the admissions of Bhagvandas. On the contrary 

— the plaintiff adhered to his case as set out in his plaint up to 

Rao J. the death of Bhagvandas. In his deposition he says “ The 

— defendant began to live separate from my father since Samvat 

1939 (A. D. 1882-1883). When the defendant began to live 

separate, he was given one house, one shop, pots and pans, &c., 

and ornaments of the value of Rs. 3,000 ; and he gave up his 

right...Bhagvandas never lived joint with us after he became 

separate...He carried on business in grain in his own name, 

. He kept separate books of account. -I and he have separate 

priests... His business and ours was never carried on in com- 

mon. Defendant was doing his business separately. I hadg 

nothing to do with it.” | - ' 

Even in his application for amendment of the plaint; 4 
plaintiff adheres to this case, and applies for a general p 
tion only in the event of the Court’s holding his original 
to be disproved. Thus it is perfectly clear that the plal 
never acted upon the admissions of Bhagvandas thi 
three brothers were joint. That being so, neither Bhagwa 
nur his widow would be debarred from showing tha 
admissions were either mistaken or untrue. 

Mr. Shah relies on O. XXII, r. 4 of the Civil Procedi 
which provides that when a defendant dies and 
representative is made a party to the suit, he may 
defence appropriate to his character as such legal rep 
tive. Reference is also made to Daniel’s Chancery P 
Vol. I, p. 249, where it-is said that a legal representativ, 
jn the same position as the former party, and is bound 
acts.. But in the present case, as we have alread 
Bhagvandas put forward an alternative defence. He dis 
claimed the whole of the property of Tribhovandas unde 
will. In consequence of this alternative defence the Coul 

_ raised the issues (1) whether the ‘property in dispute was the ' 
separate or self-acquired property of Tribhovandas and (2), 
whether the will of Tribhovandas was proved.. These issues 


(1) (1873) 20 W. R. 223. i é (3) (1907) L. R. 94 L A.125, 
(2) (1906) L. R. 94 IA. 27. i ; : 
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alternative defence set up by him, and lead evidence upon A. 0. J. 


those issues. In doing so she was not making a defence 
inconsistent with that set up by her deceased’ husband or 


1912 


Se 


inappropriate to her character as his legal representative, and BALMUKUND 


therefore she cannot be said to have acted in contravention of 


V. 


the provisions of O. XXII, r. 4, of the Civil Procedure Code. Buacvanpas 


Moreover it is not correct to say that Bhagvandas had elected 
not to take under Tribhovandas’s will. Asa matter of fact 
he accepted the bequest, took possession of the property be- 
queathed to him, and within a yearafter Tribhovandas’s death 
he made his own will (Ex. 165) by which he gave the property 
bequeathed to him to his wife Bai Jamna. Further he appears 

\ to have relied upon the will ina Suit (No. 8 of 1901) which 
, he had brought against the present plaintiff. Lastly he 
retained possession of the property left to him by Tribhovandas 
jll his death. This course of conduct clearly and unmistakably 
ws, that far from repudiating, he had elected to take under 
hovandas’s will. 

may be further noticed in this connection that this being 
ectment suit, the plaintiff can only succeed on thestrength 
s own title. He cannot be allowed to abandon his own case 
adopt that of the defendant and claimreliefon that footing: 
whristo Sircar v. Abdool Hakeem); Mukhoda Soondury 
Ram Churn Karmokhar). 

t question is, whether the property in nipi wasthe 
rty of the plaintiff and Tribhovandas as alleged in 
. On this point we have the evidence of the plaintiff 
tirely uncorroborated by any other evidence. Onthe 
y there is the undisputed fact that on 7th December 
e plaintiff passed a release to Tribhovandas (Ex. 176) 
h in consideration of his receiving property worth 
- 3,000 he gave up his claim to the remaining assets 
op which he and Tribhovandas had been carrying on in 
nership. The plaintiff admits that after the date of this 
ease Tribhovandas alone had the management of the shop 
upto his death. This release is quite incompatible with the 
alleged status of union between, Tribhovandas and the plaintiff. 
.It proves on the contrary that they were divided. 

_ It was next contended that Tribhovandas’s will (Ex. 169) 
was not genuine and that the evidence in support of the will 
was not satisfactory. Two witnesses, Exs. 168. and 169, 


O_O 
(1) (1879) I. L. R. 5 Cal. 602, (2) (1882) F, L, R, 8 Cal,3 



















Rao J J. 


816 


A.C. 3. 


1912 


rw 
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were examined on behalf of Bai Jamna. Both of them depose 
that they attested the will at the request of Tribhovandas and 
that the testator admitted having signed it. One of these 


Batuuxunp attesting witnesses Ex. 168 no doubt*says in  cross-exa- 


Oe 


mination that Tribhovandas had told him that the will was 


BHAGVANDAS merely nominal. It is clear that this statement was made at 


Rao J J, 


` witnesses. It is a sufficient acknowledgment by a testator 


the instigation of the plaintiff. We agree with the Subordinate 
Judge in his view that this witness was tampered with. 

Mr. Shah contends that this evidence is not sufficient, 
as the will was not signed in the presence of the attesting 
witnesses, while the writer was not examined. It is impos- 
sible to say at this distance of time whether the writer is alive } 
or dead. If he is alive, there was nothing to prevent the 
plaintiff from examining him, and it is not necessary that the 
testator should sign the will in the presence of the attesting 





















his signature to his will, if he makes the attesting witnes 
understand that the paper which they attest is his will, 
though they do not see him sign it: see Gwillim v. Gwilli 
Smith v. Smith(2); Beckett v. Howe (2). 

The will was produced by Bhagvandas in Suit No. 8 of i 
filed by him against the present plaintiff so far back as 
January 1901, as appears from the Court’s endorsemen 
back of the will. Plaintiff knew or must be taken 4 
known of the existence of this will, and yet he too 
to impeach either the factum or the validity of the 
the institution of this suit. Under these circums 
hold that the will of Tribhovandas is satisfactorily pro 

Lastly, it is contended that the plaintiff was not allow, 
opportunity to rebut the defendant’s evidence in fayou 
genuineness of the will. With regard to this point it 
noted that the suit was filed in the District Court of Bt 
1905 and was transferred to the First Class Subor 
Judge’s Court in 1907. The case dragged on for several yè 
The plaintiff gave numerous applications to call witnesses bu 
not one was examined; and finally on 20th June 1910 the 
plaintiff's pleader stated in his purshis Ex. 161 that “he 
had no further evidence to ‘adduce at present.” ` He did not 
state that he had reserved any evidence to rebut, if necessary, 
the defendant’s evidence. On 20th June i910 defendant’s 


Sa ea 
(1) (1859 )3 Sw. & Tr, 200, (2) (1869) L. R, 2 P. & Dua. 
(2) (1866) L. R. 1 Pi & D. 143! 
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evidence was closed. On that day plaintiff applied for leave to A. C. J. 
give rebutting evidence and asked for four or five days time to jg19 
do so. The application was granted and thé casé was adjourned ==> 
to and July r910. On that day, instead'of examining any BALMUKUND 
witnesses, the plaintiff applied to the Court to summon four v. 
witnesses, two of whom had been named before and not called. BHAGYANDAB 
Under these’ circumstances the Subordinate Judge was rightin Rao J, 
rejecting this application. It cannot fairly be contended that a 
the plaintiff was not given any opportunity to call rebutting 
evidence. 

The will being satisfactorily proved, the title to the property 
in. dispute is now vested in Bai Jamna, and plaintiff’s claim 
must be rejected. 
We confirm the decree and dismiss the appeal with costs. 
Decree confirmed. 





ORIGINAL CIVIL—FULL BENCH. 





efore Sir Basil Scott, Kt., Chief Justice, Mr. Justice Chandavarkar, 
Ur. Justice Davar, and Mr. Justice Macleod, 1913 


—— 
In ve THE ADVOCATE GENERAL OF BOMBAY.* February Se 


lidée—Right of audience—Attorneys can appear before the officer appointed 
* s, Gof the Presidency-towns Insolvency Act—The Indian Insolvent 
11 & 12 Vie. 6. 21), Sees. 3 &.76—The Presidency-towns Insolvency Act 
f 1909), See, 6, 


torneys of the High Court have a right‘of audience before the offi. 
‘appointed by the Chief Justice in the exercise of the powers confer. 
d upon such officer under s. 6 of the Presidency-towns Insolvency Act. 


s was a petition made by the Advocate-General as 
nting the Bar to determine the question whether 
rneys:had:the right of audience before the officer appointed 
y- His Lordship the Chief Justice in the exercise of the 
powers conferred upon such officer under s. 6 of the Presidency- 
towns Insolvency Act. The petition was as follows :— 

(1) “That Mr. R. B. Patel, the clerk of the Insolvent Court, has been 
empowered by His Lordship the Chief Justice under s. 6 of the Presidency- 
towns Insolvency Act, inter alia, 

(i) to hold the public examinations of insolvents, and— 
Gi) to examine any person summoned by the Court under s, 36. 





* Miscellaneous 2569. 
R 28 


, 
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m. B. (2) That your petitioner is informed that in spite of protests made by 
members of the Bar who were present at the time such examinations have 

1913 been conducted before Mr. Patel by solicitors. 
Ted -(3) That your petitioner submits that solicitors have no right of 


audience before Mr. Patel in such matters as aforesaid for the following 
THE reasons, viz.— i 


Apvocars au , 7 
GensRraL op (2) That no legal practitioner, save counsel, had the right of audience 
Bompay efore the Court for the relief of insolvent debtors in Bombay. 

(è) That the examinations aforesaid are held before Mr. Patel asa 
delegate of the Court and no legal practitioner who has not a rightof } 
audience before the Court has a right of audience before Mr. Patel. 

(c) That by s. 121 of the Presidency-towns Insolvency Act it is provided 
that nothing contained therein shall take away or affect any right of- 
audience that any person may have had immediately before the commence- 
ment of that Act or shall be deemed to confer such rightin insolvency 

. matters on any person who had not a right of audience before the Courts 
for the relief of insolvent debtors. { 
(4) That your petitioner as representing the Bar is desirous of havin 
determined the question whether any legal practitioner save counsel h 
the right of audience before the officer appointed by His Lordship 
Chief Justice in the exercige of the powers conferred upon such o 
under s. 6 of the said Act. 
Your petitioner therefore prays :— 
(a) That Your Lordship will be pleased to form a Special Bench fo 
~ determination of the said question set forth in para. 4 hereof, 
à (6) That Your Lordship will be pleased to direct that notice of 
petition should be given to the solicitors of this Honourable 
* and, if necessary, to the pleaders to enable them to represe 
claims in the matter.” , 
















The petition was heard by a Full Bench compose 
C. J., Chandavarkar, Davar and Macleod Jj. 


Strangman, Advocate-General, in person. 
Campbell, for the Bombay Incorporated Law. Society. 


Strangman.—The petition raises a question of 
ance to two branches of the legal profession, viz., 
and the solicitors. Mr. Patel is empowered under 
cls. (0) and (e) of the Presidency-towns Insolvency Act to hol 
public examinations of the insolvent. The question is whether 
any legal practitioner, save counsel, has the right of audience 

_before Mr. Patel. Section i121 of the Insolvency Act 
is emphatic on, the point. Under the old ‘Insolvent Act such 
examinations were held before the Commissioner and under s. 3 
‘of thatt Act none ,but counsel had the right of audience before 
the Cour.’ Mr. Patel is a delegate of the Court. In view of 
s. 121 it matters not that a delegate of the Court is holding 


a 
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the examination and not the Court. The right of audience is 
not extended by that section. There is nothing in ss. 27 and 
36 to detract from the view that counsel only had the right of 
t audience. The only ‘mention of the expression “ legal practi- 
ı tioner” is in ss. 27 (4) and s. 36 (3). This is done advisedly 
because the Insolvency Act applies to Madras and Burma 

) where pleaders and solicitors have the right of audience. 
The High Court has power under cls. g and ro of the Letters 
1 Patent to say who may appear for suitors in the High Court. 
Clause 18 is the provision with respect to the Insolvent Court. 
The High Court has given solicitors the right of audience in 
Chambers on the Original Side under I. 74 of the High Court 
Rules. Chapter V of the High Court Rules, under which 
Chamber business appears, refers only to the Original Side and 
ot to the Insolvency Court. The High Court has conferred 
such rights in the case of insolvency business. Rule 199 of 
Insolvency Rules, 1910, puts this beyond any doubt. 














there are no rules, solicitors cannot appear under 
e Letters Patent. Under the English Bankruptcy 
is an‘express provision that attorneys may appear 
counsel. Section 3 of the old Insolvent Act is 
y worded. The words “ without being required to 
ounsel”’, appearing in s. 212 of the English Act, do not 
he old Insolvent Act. 
e Broadhouse\), Ex parte Reynolds(2) and Morrell’s 
tey Reports, Vol. IV, referred to. 


mpbell.—Section 1at of the Presidency-towns Insolvency 
preserves the right of audience existing before it came into 
orce. Under r. 37 framed by the High Court in virtue of s. 76 
of the old Act attorneys had the tight of audience before the 
Examiner appointed by the Court: see Mitra on Indian Insol- 
vent Act, p. 190. l 

The words “ practise in the way of his profession ” entitle 
attorneys to appear. They do not cut down the privilege of 


_ (2) (2867) L. R. 2 Ch. 655. (2) (1885) 15 Q B. D. 169, 180, 
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practise in the way of his profession ” in s. 3 mean instructing 
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attorneys to appear. In Calcutta High Court the attorneys 
have aright of audience not only before a delegate of the 
Court but even before the Commissioner sitting in Insolvency. 
In England the attorneys have the right of audience. 

The definition of “legal practitioner” in the Legal Practi- 
tioners Act is very wide and includes attorneys as well as 
vakils, ' 

Strangman, in reply.—The practice in the Calcutta, High 
Court must be under some rule; it cannot be under s. 3 of the old 
Insolvent Act, and the wording of s. 212 of the English 
Bankruptcy Act of 1861 (24 & 25 Vic. c. 134) is quite different 
from the wording of s. 3 ofthe old Insolvent Act. The words 

























counsel only and.do not cover the work in the nature of exami- 
nation of the insolvent. If they mean practising as solicitor, 
then the words “ may appear and plead without being require 
to employ counsel” in s. 212 of the English Bankruptcy 
become superfluous. The English Act provided specifically 
attorneys, but s. 3 of the Indian Insolvent Act did not. 

The officer- appointed under s. 6 of the new Insolvency , 
has very wide powers. The Examiner appointed under 
old Act simply examined the insolvent on oath and rep 
the matter to the Commissioner, The officer delegated u 
the new Act is acting as Court and not only as a ming 
officer. Counsel “only can, therefore, have a right of 
before hi 


Scott U. J.—The question before the Court is wheth 
legal practitioner save counsel has aright of audience bef; 
officer appointed by the Chief Justice to exercise powe 
s. 6 of the Presidency-towns Insolvency Act. The offi 
appointed is the Clerk of the Court, and he has been appoi 
inter alia to hold the public examination of insolvents and. 
examine any person summoned by the Court under s.. 36. 

It is provided by s. 121 of the Presidency-towns. Insolvency 
Act that nothing contained therein shall take away or. affect 
any right of audience that any person may have had imme-- 
diately before the commencement of the Act, or shall:be deemed - 
to confer such right in insolvency matters-on any person who 
had not a right of audience Perote the Courts for: the. relief: of- 
insolvent debtors, . 
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By s. 3 of the Indian Insolvent Act (11 & 12 Vie. c. 21), 
it was enacted that every advocate and attorney of the Sup- 
reme Courts at Calcutta, Madras and Bombay respectively 


should be entitled*to practise in the way of his profession in - 


the Court for the relief of insolvent debtors of that presidency, 
and no other persons should practise as advocates or attorneys 
in the said Courts for the relief of insolvent debtors. 

It is contended by the Advocate-General that the words “in 
the way of his profession ” do not cover work in the nature 
of examination of insolvents or witnesses which would ordi- 
narily be within the scope of an. advocate’s functions. 

When the Statute 11 & 12 Vic.c. 21 was enacted, the 
Insolvency Jurisdiction in England under the Act for the relie 






















Judge or Commissioners of the Court of Bankruptcy. That 
ourt was established by 1 & 2 Will. IV, c. 56, by s. Io 
which it was enacted that all attorneys and solicitors ot 
of the superior Courts of Law or Equity of Westminster 
nt be admitted after their names were enrolled in the Court 
nkruptcy and might appear and plead in any proceedings 
said Court without -being required to employ counsel 
pt in proceedings before a Court of Review and upon-trial 
ues by Jury. 
inference is that the wards “in the way of his profes- 
S. 3 of rı & 12 Vic. c. 21, would be sufficiently wide 
the exercise by attorneys in matters of insolvency 
fore Courts of Review or in Jury trials of the func- 
inarily assigned in litigation to advocates. 
mbay, so far as we are aware, it has not been the 
e to permit attorneys to plead before the Commissioner 
solvent Court. Butr. 37 of the Bombay Insolvency 
vhich were approved by Her Majesty in Council on the 
f July 1870, provided that the examiner appointed by 
ourt might examine witnesses, and the insolvent or the 
ditor of the insolvent or assignee of the estate and effects 
of the insolvent should be at liberty to attend the examiner 
by himself or counsel or attorney and put all such questions 
to the witnesses which should be proper and relevant in the 
matter in issue. The office of the examiner in insolvency was 
abolished on the 1st of November 1881. In certain corres- 
pondence with Government, which preceded-the abolition of 
the office, the Chief Justice Sir Michael Weéstropp stated on 
the 2oth March 1879:—“ The office of examiner in the 
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Court for the relief of insolvent debtors has, for the purpose 
for which it mainly existed, namely, the examination of the 
accounts of opposed insolvents, of late years fallen nearly into 
disuse, that task being for the most part ‘performed by the - 
Court itself at the hearing of the case when the opposed in- 
solvent or his clerk are examined as witnesses- with books of . 
accounts before them. On the rare occasions on which under 
the present system it may be necessary to refer the books and 
accounts to the scrutiny of an officer of the Court, that duty . 
may be performed by the Clerk of the Court.” 


It therefore appears that the functions of the examiner were 
to be discharged by the Clerk of the Court, when necessary, 
and as the r. 37 was not rescinded, it must be inferred that the 
right of audience insuch matters as might have been brought 
before the examiner was not taken away from attorneys. 

In matters other than insolvency, which’ are con- 
ducted before delegates of the Court, it has always bee 
the practice to permit attorneys to appear and condu 
examinations. For example, not only since the establi 
ment of the High Court but during the continuance 
the Supreme Court, attorneys have always appeared 
conduct proceedings in the office of the Master in Equity 
the Commissioner for taking accounts, and it is a mai 
beyond dispute that in all Chamber matters, whether be 
the Prothonotary or before the Judge sitting in Cha 
attorneys have the same right of audience as counsel. 

It is true, as pointed out by the Advocate-General, t 
express rule relating to the right of audience of attorne 
Chamber matters is confined to the Original Side Jurisdic 
But it is illustrative of the practice of the legal professio, 
matters which do not come before the Courts. If we w 
accede to the contention of the Advocate General, it ap 
to us that we should be taking away or affecting -a right 
audience which attorneys had before the delegate of th 
insolvent Court immediately before the commencement of the 
Act, and we, therefore, answer the question referred to us as 
follows :— 

Attorneys of the High Court have a Tight of audience before 
the officer appointed by the Chief Justice in the exercise of . 
the powers conferred -upon him under s. 6 of the Presidency- f 
towns Insolvency Act. - 

There will be no order as to costs, 
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APPELLATE CIVIL. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkar, 


ATMARAM YEKOBA VANI is 


ee 
November 15, 


v. 
BHILA GANPAT VANI. 


Civil Procedure Code (Act V of 1908), O, XXXII r. 7—Ayreement to refer to 
| arbitration—Award— Minor plaintif —Leave of the Court not obtained— 
Plaintif not bound by arbitration. 


In a suit for partition brought on behalf of a minor plaintiif, his 
next friend and mother gave a Mukhtyarpatra in general terms to a 
male relative of hers. During the progress of the suit, the Mukhtyar 
without complying with the terms of O, XXXII, r. 7, by bringing to the 
notice of the Court that he was acting on behalf of a minor, agreed to 
a reference to arbitration. The umpire made an award giving to ‘the 
plaintif certain portion of the joint family property. Inthe mean, 
while, the plaintiff having attained majority declined to be bound by 

he award. 















Lakshmana Chetti v. Chinnathambi Chetti (1), followed, 
Hardeo Sahai v. Gauri Shankar (2), dissented from, 


ffor partition. 

29th September 1908, Bhila Ganpat, a minor (plain- 
by his next friend and mother Umabai to recover 
e by partition of certain property held jointly with 
m and two others (defendants Nos, 1-3), _ For the pur- 
the suit, Umabai gave a Mukhtyarpatra in general 
one Narayan, a male relative of hers. It contained 
cial authority empowering the Mukhtyar to refer the 
te to arbitration. 

fter a bulk of the plaintiffs’ evidence was heard, the 
ukhtyar gave an application to the Court, signed by himself 
and Atmaram (defendant No. 1), on the and February 1910, 
agreeing to refer the dispute to arbitration. The arbitrator 
delivered his award on the 25th July rgro. 





i f it No. 320 of 1908 
* First Appeal No. 75 of 1912 Suit No. . 
from the decision of N. B. Mujum- (1) (1900) I. L. R. 24 Mad, 326, 
dar, additional First Class Subor- (2) (1905) I, L. Re 28 All. 35, 
dinate Judge at Dhulia, in Civil 


e 
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A.C. J. In the meanwhile, the plaintiffs, having attained majority 
1912 on the, sth July 1910, applied to the Court that he was not 
—~ bound by the award. A 
Awaran The Subordinate Judge set aside the award, heard the suit 
v. _ further, and eventually passed a decree in the plaintiffs’ favour 
Barma awarding to them a share larger than what was awarded to . 
him by the arbitrator. l - l 
The defendants appealed to the High Court. 


Nadkarni, with M. V..Bhat, for the appellant.—Arbitration 
proceedings are’special proceedings for which the Legislature | 
has provided special procedure in Schedule II of the Code of 
1908, Chap. XXXVII, of the old Code. Order XXXII, T. 7, or S$. 
462 of the old Code has no application, to such proceedings ; 
which stand on a very different footing from the agreemen 
or compromise contemplated by's. 462: see Hardeo Sa 
y. Gauri Shankar (1) following Sheo Nath Saran v. Sukh 
Singh(2) and Chengal Reddi v. Venkata Reddi (3). A 
party will be bound by the consent of his guardian to 
the matters in dispute to arbitration, if. there is no fr 
gross | negligence : > Nirvanaya, v. WNirvanaya (4), 
Nath y. Mannu-Lal Ka); Krishna.Pandav. Balaram Pa 
The mere fact that- a suit is pending in a Court of | 
not take away the. power of a. guardian to refer the 
arbitration. However, the reference to arbitration y 
itself a compromise within, the meaning of s. 462, 

















dhardas ©). ; = 
‘I'submit it cannot be used-as an authority for the- proposi- 

tion that s. 462 applies to arbitration proceedings. That . 

question was not before the mind- of the learned- Chief: Justice. 


Fee Rn 
(1) (1905) I. L. B. 28 All. 85. -> (5) (1896) I. L. R. 19 Mad. 290. 
(2) (1899) I. L. Bi 27 Cal. 229. (6), (1908) 8 C. L. J. 294, 
(3) (1889) I. L. R. 12 Mad. 483. (7) (2900) I. L. R: 24 Mad, 326, 
(4) (1885) I. L. R. 9 Bom. 365. (8) (1901) I, L. R. 26 Bom, 76; 


(4a) (1894) I. L. R. 16 All. 231. 3 Bom, L, R, 481, 
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There the question was whether the submission and award A. 0. J, 


could not be recorded under s. 375 of the Code of 1882 as agree- 
ment adjusting or compromising the suit and a decree passed in 


1912 


—~ 


terms of the award» Even the decision in Lakshmana Chetty’s Arvarax 


case understood the effect of the Bombay decision in Ghellabhai 
v. Nandubai (1) to be the same as I submit. Whether the 
award is lawful will depend upon the provision laid down in 
Schedule II, s. 15, ors. 521 of the old Code and not upon the 
\ question whether leave of the Court was expressly recorded. 
' Here the next friend of the minor had given a Mukhtyar- 
patra which did not prohibit reference to arbitration. The 
next friend was aware of the arbitration proceedings and 
acquiesced in the same as she appeared before the umpire. 
Unniraman v. Chathan(); Bhanmal v. Mathuradas (3); 
and Saturjit Pertap Bahadoor Sahi v. Dulhin Gulab Koer (8. 


N. M. Samarth, for the respondent.—Important changes 
ve been introduced in the new Code: see Schedule IT, s. 1, 
ich says “ all the parties interested agree ” and not merely 
sire ” as the old Code provided. It appears that by the 
duction of the word “ agree ” the Legislature has implied- 
awed the decision of the Madras High Court in Laksh- 
a Chetii v. Chinnathambi Chetti) ; and overruled the 
bad decision in Hardeo Sahai v. Gauri Shankar (©). 
Uly, all parties must join-—the signature of the pleader of 
is not sufficient. Here the brothers of the defendant 1 
signed, although they had appeared before the umpire. 
-O, XXXII, r. 7 now says, express leave is necessary. 
ombay, decisions in Ghellabhai v. Nandubai() and 
das v. Girdhardas(8) are conclusive on the point that the 
ission award is an agreement or compromise ; and if so, 
it s, 462 should be applied to such, a submission. 


TT C. J.—A suit had been filed on behalf of a minor 
partition by his next friend Umabai and she shortly 
er the institution of the suit had- given a Mukhtiarpatra 
Fin general terms to a male relation. The Mukhtiarpatra 
did not refer expressly to submission to arbitration. Sub- 
sequently, the Mukhtiar, without bringing to the notice of the 


















Court that he was consenting to a reference on behalf of the “ 





(1) (1896) I, L; R. 21 Bom. 335, (5) (1900) I. L. R. 24 Mad, 326, 
(2) (1886) I, L.-R. 9 Mad, 451. (6) (1905) I, L, BR, 28 All. a5, 
(3) (1899) 2 Bom, L,R. 261. (7) (1896) I. L. R. 21 Bom, 335, 

“ (@ (1897) I, L; R; 24 Cal, 469. (8) (1901) I. L, R. 26 Bom, 76, 78, 


3 Bom. L, R. 431. 
R 29 


U. 


Buma ` 


—— 
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A. C. J. minor, agreed to a reference to arbitration, and after a con- 
1912 siderable time an award was made by a Sirpunch or umpire 
<> awarding to the plaintiff a certain portion of the joint family 
ArmaRam property. i : 
„U. The plaintiff on attaining majority declined to be bound 
BHILA by the award. 
Scott C.J. Thelearned Subordinate Judge set aside the award and = / 
— proceeded with the hearing of the suit and passed a decree 
awarding to the plaintiff considerably more than he would 
have got under the award. 

This appeal is concerned with the question whether the 
Subordinate Judge was right in holding that the plaintiff was 
not bound by the award. 

It is conceded that if O. XXXII, r.7, applies to the case, 
the terms of it were not complied with at the time of the 
reference to arbitration, and, therefore, the agreement entere 
into without the leave of the Court expressly recorded 
voidable at the option of the plaintiff. 

The Allahabad High Court have held that the terms 
462, which was the corresponding section in the Code of 
did not apply to proceedings falling under the chapter re. 
to arbitration. That decision'is contrary to a decision 
Madras High Court: Lakshmana Chetti v. Chinnathambi G 

Now a reference to arbitration is in itself an agreeme 
observed in Pragdas v. Girdhardas (2), “ every submij 
arbitration implies an obligation to perform the awar 
arbitrator.” So that here there was an agreement, on 
the minor with reference to the suit, entered into by 
friend through the Mukhtiar; and that agreement was 
. jnto without the leave of the Court expressly recorded 
proceedings. It is, therefore, contrary to the + 
O. XXXII, 1. 7. Similarly, after the award had been give 
was acompleted agreement in terms of the award, an 
was an agreement also in violation of the provision 
O. XXXII, r. 7- We have no doubt that we ought to follow t 
decision in Lakshamana Chetti v. Chinnathambt Chetti) rather 
than the decision in Hardeo Sahai v. Gauri Shankar(4); not 
only because we think it is correct but also because it was 
referred to with approval in the case of Pragdas v. Girdhardas, 

just referred to, a decision which is binding upon us. That is 

(1) (1900) I. L. R; 24 Mad. 326, (3) (1900) I. L. BR: 24 Mad. 326,” 


(2) (901) L L. R, 26 Bom 76, 78, (4) (1905) I. L. R. 28 All. 35. 
3 Bom, L, R, 431, i i 
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sufficient to dispose of the case. The minor has repudiated the A, C. J. 

award. He was entitled to avoid it. 7 1912 
The learned Subordinate Judge therefore was right in setting ~ 

aside the award as far as the plaintiff in the suit was concerned Arwaray 


and proceeding to decide the suit on the merits. an 
We, therefore, affirm the decree of the lower Court and dis- 274 
miss the appeal with costs. Seott-C. J. 


— 


Appeal dismissed. 





` Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkar, 


KARSAN SADASHIV PATIL 


1912 
U. :. —_ 
GATLU SHIVAJI PATIL.* - November 21 



















bkari Act (Bom, Act V of 1878), Sec, 43—License, cl. 19—License to sell 
country liquor—Prohibition against selling or sub-letting the right under 
license—Admitting partners into the business not prohibited, 


The defendant obtained a license to sell liquor under the provisions 
f the Bombay Abkari’ Act, 1878. One of the conditions of the license 
rovided that he could not sell, transfer or sub-let his right to sell 
iquor, After obtaining the lease, the defendant, it was alleged, ad- 
ġġted the plaintiff as partners into the business. The plaintiff sued 
e defendant for taking accounts of the partnership business and to 
er what might be found due to him. The lower appellate Court 
that the defendant in adimtting plaintiff as partner without his 
ing a license in the business, acted contrary to the provisions of 
f the Act and cl, 19 of the license, and dismissed the suit. On 
al :— 


Held, reversing the decree, that the omission in the new form of 
nse (sanctioned by Government in 1903), of the prohibition against 
letting a part of the right to vend or admitting persons into the 
ness, led to the inference that the Abkari authorities had decided 
ot to prohibit the taking in of other persons into partnership in the 
profits derived from the selling of liquor under an Abkari license, 


Suit for partnership accounts. 
Gatlu (defendant) obtained in hisown namea license from 
Government to sell country liquor in the Nandurbar taluka 
and the Nawapur peta during the year 1904-05. 

The plaintiff(Sadashiv) alleged that on the 28th February 
1904 a pattnership-agreement was arrived at between himself 


*Second Appeal No. 664 of 1911, Esq., District Judge of Khandesh, 
from, the decision of J, D. Dikshit, at Dhulia,in Appeal No. 262 of 1909, ` 
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and the defendant, under which each was to contribute equally 
to the capital and to share the profit or loss in the same pro- 
portion. k 

In 1908, the plaintiff sued to have accounts taken of the 
business and to recover his share in the profits. 

The defendant admitted that an agreement to enter into 
partnership was arrived at on the 28th February 1904 ; but he 
contended that as partnership in the business of selling liquor 
was prohibited by the terms of the license, he revoked the | 
agreement by intimating to the plaintiff. -No pacca agreement 
was, accordingly, executed between the parties. 

The Subordinate Judge held that the agreement in question 
was not intended to actually create partnership between the 
parties from its date ; that the parties did not subsequently 
enter into any partnership ; that they revoked the agreement . 
in the belief that it would not be legal. The Judge dismisse 
the suit. He held that the agreement was legal, on t 
following grounds :— i 
“The license Ex. 11 granted to defendant No, 1 did not prohibit partners 
Clause 11 of it only prohibited a sub-lease. The forms and the term 
licenses are to be fixed by Government under s. 30 of the Abkari Ac 
he terms vary in the case of each district. The forms fixed for som 
trictsand for particular kinds of licenses expressly prohibit partne 
In Hormasji v. Pestanji, I. L. R. 12 Bom. 422, the partnership was 
be unlawful, as it was expressly prohibited by the license. That cas 
not apply here, as the license in this case contains no provisio 
the licensee taking a partner in the business. 


On appeal, the District Judge agreed in dismissing t 
but without finding whether the agreement in questi§ 
proved. He held that it was illegal and the plaintiff cou 
cover nothing under it, on the following grounds : — 


“ The preamble of which shows that the right given thereundé 
the liquor to the licensee was non-transférable right. The lide 
granted under s. 31 of Bombay Act V of 1875 which is tó the effect 
every person taking license for the sale of liquor shall execute a coun 
part agreement in conformity with the term of the license and shall giv 
security for its performance. Breach of the conditions of the license 
is punishable under s. 43 of the Abkari Act, Clause 19 of the license is as 
follows: ‘hat no licensee under the license granted shall sell, trans- - 
fer to another’s name or sublet the right so granted.” After the license 
was obtained the defendant had the sole and non-transferable right to sell 
jiquor, By admitting the plaintiff as partner the defendant transferred 
half of that right to the plaintiff without’ his Obtaiiing a lidensé‘to” sél? the 
liquor. [vide 19 Bom. 626; 24 Mad. 401]. The contract is thus both’ for- 
bidden by law and opposed to the policy and general tenor of the Aét, and 
' gannot be enforced ina Court of law,” 
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The plaintiff appealed to the High Court. 


D. A. Khare, with P. D. Bhide, for the appellants.—The 
decision of the lower appellate Court is erroneous. The terms 
of the license do not prohibit the taking of a partner. If the 
Collector wanted to have this prohibition, he would have in- 
serted a condition to the effect. In this respect, the cases of 
Hormasji Motabhai v. Pestanji Dhanjibhai() and Ganesh 
Vithal v. Shripad Dattoba(2) are distinguishable. 


Covajee, with P. B. Shingne, for the respondents.—A ér- 
ferénce to the plaint will show that the partnership in this 
proceeding was for sélling the liquor. Ifso, the case is en. 
tirély prohibited by the Abkari Act.” The terins of the partner- 
ship clearly prohibit a transfer of the license, and this is a 
case in which a transfer pro tanto exists. The omission to have 
condition against the admission of a partner is not at all 
nificant, because thé generdl and broad language of thé li- 
se is clearly expressive of a prohibition to admit a partner. 
appeal, if allowed, would enable the appellant to defeat the 



















a. (3) 


T C. J.=This suit was instituted by the plaintiffs for an 
t of what was due upon a partnership between them and 
dants in respect of a certain liquor-selling business. 
usiness of sélling liquor in the Bombay Presidency is 
d by the provisions of the Abkaři Act, Bombay Act V 
It is provided by s. 16 that “except as is héreinafter 
wise provided, no liquor and no intoxicating drag shall be 
ithout a license or pass from the Collector.” Sé&ction 43 
S pénalties upon whomsoever in contravention of the 
of any rule or order made under the Act or of any 
se obtained under the Act sells liquor. 
‘ew the license under the Act was obtained by the defén- 
dant No.1. It has many conditions expressed. in it bat the 
only material one for the purpose of this suit is condition 
No. 19 which provides :— The licensee shall not sell, transfer 
to any pérson: or sublet his right to sell country liquor‘ obtained 
under the license, and shall entér into no-Kabulayat or agrée. 
ment for the exercise of the said right'which, in the‘opinion of 
the Collector, is in the nature of a sub-lease.” ° By the preamble 


(1) (7887) I- L. B. 12 Bor. 422. . (3) (1904), I. L. R. 31 Cal. 798, 
(2) (7895) I. L R. 20 Bom, 668, 





y of the law: Behari Lall Shaha v. Jagodish Chinder 
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_ plaintiffs as partners the defendants transferred part of 
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of the license the licensee was given, subject to the conditions 
expressed subsequently, an exclusive right to sell country- 
liquor in the shop at Nawapur or in the group or groups of 
shops mentioned in Schedule B for a period *of one year from 
the rst of April 1904. 

The learned District Judge has not gone into the question _ 
which was decided by the Subordinate Judge whether a 
partnership-agreement had actually been concluded. The 
Subordinate: Judge thought on the evidence that he must 
hold that a partnership-agreement had not been conclud- 
ed. But the District Judge thought it was sufficient 
to deal with the question of the legality of the agreement, 
assuming it to be in existence, and he has come to the conclu- 
sion that the contract for partnership would be forbidden by 
law and opposed to the policy and general tenor of the Act 
and, therefore, cannot be enforced in a Court of law. The firs 
point he takes is that the preamble shows that the right give 
to sell liquor was a non-transferable right, and he poi 
out that s. 43 of the Act and cl. 19 of the license provide t 
no licensee shall sell or transfer to another’s name ors 
the right which he is granted. He says that by admittin 




























right to the plaintiffs without their obtaining a license 
the liquor. . 

The license is presumably granted by the Abkari a 
in order that they may have control over the person 
authorised to sell the liquor and in order that the sal 
liquor may not pass out of his control to unauthorised 
The license with that view prohibits sale, transfer or subl 
of the right. The authorities are by no means blin 
possibility of partnerships being entered into by lice 
which other persons may become interested in the% 
liquor. In the case of Hormasji Motabhai v. Pestanji D 
bhail), the licensees were, by the terms of their license, 'N 
bidden to take partners, and as pointed out by Mr. Justic 
Parsons in Ganesh Vithal v. Shripad Dattoba (2), the 15th rule 
of the Abkari Act in force in 1895 provided that the lessee was 
not without the previous written permission of the Collector to 
sublet, in whole or in part, the right to vend conferred upon 
him by the license or admit persons into his business. 

Now here we have a license sanctioned by Government 
in the year 1903 which. omits all reference to the question 


Cpe E A U L 
(x) (18387) I. L. R, 12 Bom, 422. (2) (1895) I. L. R. 20 Bom, 668, 672° 
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of subletting a part of the right to vend or of ad- A. 0. Jd. 
mitting partners into the business. What conclusion are we 1912 
to draw? Are we to infer that the taking in of partners into -~ 
the business of a licensee is objected to by the Abkari authori- Karsan 
ties or that it is not? It appears to us that the only inference He 
must be that the Abkari authorities have decided not to prohi- Gaeh 
bit the taking in of other persons into partnership in the Scott U. J. 
profits derived from the selling of liquor under an Abkari ~~ 
license. 

For these reasons we are of opinion that the decree of the 
District Judge must be set aside. But that does not dispose 
of the case; for the question still remains whether the Subor- 
dinate Judge was right in holding that there was infact no 
partnership-agreement. It is much to be regretted that the Dis- 
trict Judge did not thoroughly try the case in the first instance 
instead of necessitating an appeal to this Court ona point of 
aw and a remand, now that we have disagreed with his judg- 

ent. 

e remand the case for disposal on evidence. 
osts to be costs in the appeal in the lower appellate Court. 














Decree reversed. 





Before Mr, Justice Bat€helor and Mr, Justice Rao, 


HE GOVERNMENT PLEADER, BOMBAY 
v. 1912 
ANNAJI.NARAYAN DESHPANDE. peal 
November 13, 
y Regulation II of 1827, Sec. S6{—High Court—Disciplinary jurisdic 
—Pleader—NMisbehaviour—Not limited to professional misconduct. 


The disciplinary jurisdiction of the High Court under s. $6 of the 
Bombay Regulation II of 1827 is not, in cases of a pleader’s alleged 
misconduct, limited to the misconduct committed in the course of his 
professional duties. The occurrence of the word misbehaviour’ in juxta. 
position with ‘criminal offence” suggests that the misbehaviour need 
not be necessarily restricted to professional misbehaviour. 

There is no reason to suppose thatthe Legislature intended in this 
matter to enact a Jaxer rule of practice in India than the rule which 
prevails in England, 








* Civil Application No. 524 of A pleader accused of a criminal 
1912, offence, or guilty of misbehaviour 

f The material portion of the or naglect of duty, shall be liable to 
section runs thus :— be suspended or dismissed, 


som 
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_ Venubai ; and three daughters, Dhondubai, Rangoobai, ani 


, Kararpatra on the following day to Shesho Krishna Kulkarni, 


e . 
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THIs was an: application by the Government Pleader, 
Bombay, under s. 56 of the Bombay Regulation II of 1827. 

The application àlleged that Annaji Narayan Deshpande was 
enrolled as a pleader on the róth July #895; and Shripad 
Ramchandra Kanmadi was enrolled as a pleader on the 15th 
June 1896; both practising at Athni. 

One Pandurang of Madhbavi died leaving-among other things 
certain lands consisting of Survey Nos. 91 to 95; and leaying 
him surviving a divided brother, Govind ; two sons of Govind, 
by name Hanmant and Shamji; a widow by name Rakhmabai, ` 
who died in 1903; a widow of a predeceased son by name 
























Dwarkabai. 

The lands were transferred to the name of Dhondubai’ by 
Pandurang, and Dhondubai passed a mortgage in favour of 
Chenappa in respect of the said lands. In 1904, Venubaj 
filed Suit No. 174 of 1904in forma pauperis for arrears 
maintenance and future maintenance against Dhondubai 
others including the mortgagee Chenappa. Deshpande 
peared for Venubai and Kanmadi for the mortgagee Chen 
in the suit. A decree was passed in the suit against Dh 
bai whereby the amount of maintenance was declared a 
upon the lands. Dhondubai preferred an appeal to the 
Court of Belgaum against the decree. 

On the 21st and 22nd December 1906 Deshpande 
a sale of an undivided half of Survey Nos. 91 to 95 a 
liquidating mortgage for ten years of the other ha 
lands from Dhondubai. Over'and above the consi 
stated in the deeds, Deshpande agreed orally to e 
Dhondubai’s son, and to conduct her appeal in the 
Court. Shamji Govind was dissatisfied with this tra 
and was trying to obtain Kabulayats from Dhondubai’s t 
on his own account. Deshpande obtained Kabulayats - 
Dhondubai’s tenants on the z1th May 1908 and passes 


husband of Dhondubai. Dwarkabai died in J anuary: 1908 » 
leaving her surviving her husband Bharmaiji. ere 
After Shamji Govind consulted Kanmadi as to the way of 
getting rid of conveyance passed by Dhondubai to Deshpande, 
Kanmadi apparently thought ‘of securing the property to 
himself and obtained a sale- deed of the five lands and a house 


¥, 
° 
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27th November 1908. Kanmadi then conveyed undivided A. 0. J. 
one-third share in the said property to Shamji’s brother Han- 1912 
mant on the rst December r908. By making certain promises —_ 
to Dhondubai, Kanmadi induced her to withdraw her appeal, GOVERNMENT 
for which purpose “Kanmadi, Shamji Shesho Kulkarni and PxLEapzr 
Dhondubai, went to Belgaum where Dhondubai presented an Beso N. 
, application for withdrawing her appeal without consulting Dssupayps 
Mr. Natu, her pleader in appeal. Soon after Kanmadi refused © —— 
to carry out his original promise of conveying one-third share 
in the properties purchased by him from Bharmaji but con- 
veyed only one-sixth share in the said properties on the 23rd 
December to Dhondubai. One-fourth of his one-third share 
was conveyed by Hanmant to Dhondubai on the same day. 
Deshpande thereafter obtained a conveyance of the fields 
from Bharmaji for the same nominal consideration of Rs. 1000 
n the 6th January 1909. The previous sale to Mr. Kanmadi 
Bharmaji was described in Ex. 160 as being a hollow one, 
attempt was made, while certain proceedings initiated by 
shpande were pending in the Mamlatdar’s Court, by 
adi to bring about a compromise, whereby the property 
o be divided equally among Shamji, Deshpande, Dhon- 
and himself, but the said attempt failed. 
after Deshpande and Kanmadi apparently _made 
cause against Shamji and Dhondubai, in pursuance 
Deshpande conveyed +a joint half share in the five 
‘Ramchandra Vinayak Apte (a client of Kanmadi) 
5th March r909, and Kanmadi conveyed to Rango 
ulkarni of Saptasagar(a client of Deshpande), a joint 
re in the said numbers on the 26th March, 1909, both 
veyances being presented on the same day for regis- 
when both Deshpande and Kanmadi were present:at 
stration office. ‘Those deeds contained no warranty of 
nd did not disclose the source of the title of their 
cutants. Deshpande next filed Suits Nos. 99 and 100.0f 
g-in the Sub-Judge’s Court at Athni which were transferred 
othé+Assistant Judge’s Court and which were ultimately 
allowed to be withdrawn with permission to file fresh suits on 
“the 13th December 1909. 
Ultimately, Deshpande with the alienee Ramchandra Vinayak 
Apte filed Suits. Nos. 41 and 42 of IgI0 respectively -on the 
znd February ryro in respect of Survey Nos. 92 and 91 respect: 


ively relying upon the Kabulayats and general title. The 
R 30 ` 
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suits were transferred to and tried by the District Court of 
Belgaum, the whole evidence having been recorded in Suit 
No. 41 of 1910 (which came to be registered as Suit No. 1 of 
1911 in the District Court). The plaintiffs had joined the 
tenants as defendant No. 1 and the other persons—(1) Shamji, 
(2) Govind, (3) Dhondubai, (4) Kanmadi, (5) Rango Narso 
and (6) Shesho Krishna as defendants 2 to 7 in connection 
with their general title. The suits were defended mainly on | 
behalf of the defendants 2, 4 and 7; (i. e. Shamji, Dhondubai 
and Shesho Kulkarni respectively). Defendant No. 5, Mr. | 
Kanmadi, appeared and questioned the plaintiffs’ title in his 
written statement though he did not contest the plaintiffs’ 
claim. , ; 
On the strength of the evidence recorded in Suit No. 1 of 
tgtzr the learned District Judge found, among others, the 
following facts:—(a) That the sale-deed and the mortgage 
deed Exs. 92 and 93 were fraudulently obtained by Deshpand 
from Dhondubai who was an illiterate woman and that 
consideration really passed from Deshpande to Dhondu 
(b) That the conduct of Deshpande in dealing with Dho 
bai during the pendency of her appeal against Venubaj 
highly. improper. (c) That Kanmadi tried to depriv 
Dhondubai of her property, though in Venubai’s suit 
supporting Dhondubai’s-interest on behalf of her m 
that he induced Dhondubai to withdraw her appea 
view apparently to improve his title without her having 
ed her own pleader and that he further did not full 
out the promise whereby he had induced Dhond 
withdraw the appeal. (d) That Kanmadi subsequentl 
gested a compromise under which the property was 
divided equally among four persons (Dhondubai, Shamji 
pande and himself) and that on that suggestion not 
accepted, Deshpande and Kanmadi conspired togethe 
derive Dhondubai of her property. (e) That all the sev 
deeds taken and passed by Deshpande and Kanmadi wer 
without consideration and executed only with a view to defeat 
the just claims of Dhondubai. i 

Deshpande preferred Appeal No. go of 1911 to the High 
Court against the decree dismissing his Suit No. 1 of The High 
Court confirmed the decree of the lower Court, and found on 
evidence certain facts which amounted to misbehaviour as a 
pleader on the part of Deshpande. The judgments of the High 
Court while expressing fuil concurrence with the findings of 


























ee ram r a 


ee a 
VOL. Xv. ] THE BOMBAY LAW REPORTER. 235 


~ the first Couit-as regards Mr. Deshpande, were silént-as to Mr. A. ©. J. 
Kanmadi, though no ~disséit” Was expressed from the findings er 
- recorded by the first Court with reference to him. ~~ 
Deshpande was ‘Sub-Government Pleader at Athni in 1908, GovrR\ MENT 
when he obtained a receipt from Venubai for certain payments PEPADER 
said to have been made to her and undertook liability to pay Pere N. 
| up her dues to Government on the 6th October 1908 (Ex. 82) DESHPANDE 
and that he did not pay that money to Government until 1911 — 
and then too he paid only under pressure from the Government 
Pleader and District Magistrate of Belgaum. 
The application alleged that Deshpande grossly abused 
his position as Sub-Government Pleader in not taking steps to 
recover that amount from himself for nearly three years, and 
that in thus putting himself in a position involving a clear 
conflict of interests, he acted improperly asa pleader. And 
hat having regard to the facts and circumstances stated 
bove, Deshpande had been guilty of misbehaviour and neglect 
duty as a pleader, notably in the following particulars :— 
He purchased property from a woman whom he had opposed ina 
Suit, while the matter was sub-judice in appeal; (b) He abused 
nformation which he had got in Venubai’s suit as her pleader 
ok undue advantage thereof by getting documents from 
ai, fraudulently and without any consideration. (e) He 
the conduct of Dhondubai’s appeal and thereby placed 
n a position of clear conflict with Venubai’s interests, which he 
tedin Suit No. 174 of. 1911, (d) He obtained documents 
ilhterate woman fraudulently and with undue influence and 
tly tried to support them in a manner which was wholly inconsist- 
is position as an Officer of the Court; (e) He conspired with 
iin pursuing his scheme of depriving Dhondubai of her property. 
e abused his position as Sub-Government Pleader as stated above. 
ie charges particularised against Kanmadi to show him 
y of misbehaviour and neglect of duty were the follow- 























(a) After Shamji consulted him as a pleader in the-matter of Dhondubai’s 
property, he either on his own account or in collusion with Shamji-purchased 
the property under adifferent title, which was in clear conflict with Dhondu- 
bai’s title. (b) In spite of this clear conflict of interests he induced Dhondubai 
to withdraw her appeal, and got her to do so under his own personal super- 
vision without Dhondubai being allowed to consult her own pleader in 
appeal. (c) He subsequently refused to carry out the-promise}whereby he 
had induced Dhondubai to withdraw her appeal. (d) He suggested a 
compromise when the proceedings were pending in the Mamlatdar’s Court, 
and when the compromise was not accepted either by Shamji or Dhondubai, 
he conspired with Deshpande and by subsequent transactions tried to 
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A.C, J, complicate the situation against Dhondubai in-a manner which was wholly ~ 
i inconsistent with his position as an officer of the Court. (e) He actéd 

1912 improperly in purchasing property with reference to which litigation’ was i 
nT still . pending and in. obtaining and passing documénts in relation thereto, 
GOYERNMENT (f) He acted improperly in obtaining and passing documents without any 

PLEADER consideration with a view to defeat the just claims of Dhondubai. 


V. 
° -Ayan N ” The application was heard. 
‘DESHPANDE oz; F ; 
pe L. A? Shah, acting Government Pleader, in person. 
D. A. Khare and C. A. Rele, for opponent No. 1. 
Campbell, with G. S. Mulgaonkar, for opponent No. 2. 


BATCHELOR J.—This is a petition by the Government 
Pleader who invokes the disciplinary jurisdiction of this Court 
against two pleaders, named Deshpande and’ Kanmadi. The 
former was enrolled asa District Pleader in 1895, and the, 
lattér was enrolled in 1896. The charges against these person 

. _ are set out in detail in the Government Pleader’s petition a 
need not’ at present be recapitulated. It will be enough 
the moment to say that they involve alleged acts of fraud 
gross misconduct. These proceedings are taken unde 
36of Régulation II of 1827, which provides that a-p 
accused ofa criminal offence, or guilty of misbehaviour or 
of duty, shall be liable to be suspended or dismissed ; 
first-argument which has been addressed to us turns u 
construction of the words of this clause, particularly t A 
t misbehaviour’ which is the governing word in thi 
For the purposes of considering this argument we 
course assume that .the acts of fraud and misconduct, al 
against the opponents, were committed by them. It 
been contended by Mr. Khare for the first oppo 
Déshpande, and also by Mr. Campbell for the second oppo 
Kanmadi, that the word ‘misbehaviour’ in cl. 56 mus 
narrowly construed so as to be restricted to misbehaviour 
the strict course of a pleader’s professional duties. We are, 
however, unable to accept this construction. It appears to us - 
that the words of the clause itself do not favour the argument ; 
and the occurrence of the word ‘ misbehaviour ’ in juxtaposition 
with the case of a pleader merely accused of a criminal offence 
rather suggests that the misbehaviour need not necessarily 
be restricted to professional misbehaviour. ‘It is clear; more- 
over, that the larger construction is that which has the 
authority of this Court, for upon that construction. the case of 
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Government Pleader v. Jagannath) was decided. Lastly, 
there appears to us to be no reason to suppose that the Legis- 
lature intended in his matter to enact a laxer rule of prac- 
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tice in India than the rule which prevails in England, Governwenr 


The rule prevailing in England, however, is clearly 
against the opponents’ contention. That contention was 
considered in Jn ve Blake (2) and was disallowed by Cock- 
burn C. J., who said that in deciding that case he would 
“ proceed on the general ground that, where an attorney is 
shown to have been guilty of gross fraud, although the fraud 
is neither such as renders him liable to an indictment, nor 
was committed by him while the relation of attorney and 
client was subsisting between him and the person defrauded, or 
in his character as an attorney, this Court will not allow suitors 
o be exposed to gross fraud and dishonesty at the hands of 
e of its officers.” Mr. Justice Wightman in concurring said 
tit was ofthe greatest importance_ that: transactions to 
h attorneys are parties should be uberrime fidei, and that 
onduct of those who are accredited.as officers of the Court 
‘be above suspicion. So Mr. Justice Crompton, in repu- 
the narrower view of the Court’s jurisdiction, quoted 
sh’s Practice, where it is laid down that for any gross 
ct, whether in the course of his professional practice 
ise, the Court will expunge the name of the attorney 
roll. Mr. Justice Blackburn in explaining his reasons 
ame view said: “It is not necessary, in order to induce 
rt to interfere in a summary manner, that the miscon- 
arged should either amount to an indictable offence, or 
ut of a transaction in which the relation of attorney 
nt subsists between the attorney and the. person 
whom he has been guilty of:‘misconduct.’ ” He 
d with approval what was said by Baron Alderson in 

hens v. fill(3), namely, “ if persons are to be accredited 

y the Court, it is our duty to watch over and control their 

conduct.” This case was followed in Re Hil] (4), where Chief 
Justice Cockburn says: “Iam perfectly prepared to abide by 

what I said in Zn re Blake.. When an attorney does that which 

involves dishonesty, it is for the interest of the suitors that 

the Court should interpose and prevent a man guilty of such 

























(1) (1908) I. L. R. 33 Bom. 252, (3) (1842) 10 M. & W. 28, 94. 
10 Bom. L, R. 1169. ` 


(2) (1860) 3 E, & M. 34, 38. (4) (1868) L, R, 3 Q. B. 543 
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_ as they are now ascertainedto be. We do not pause to disc 
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misconduct from acting as attorney of the Court.” Mr. Justice 
Blackburn also used language which is apt to our present pur- 
pose. He said: “We are to see that the officers of the Court 
are proper persons to be trusted by the Court with regard 
to the interests of suitors, and we are to look to the character 
and position of the persons, and judge of the acts committed 
by them upon the same principle as if we were considering 
whether or not a person is fit to become an attorney.” Refer- 
ence may also be made to Jn re Weare(S), where the Court up- |} 
held the view that its jurisdiction was complete even although 
the misconduct of the attorney was not professional miscon- 
duct. Lord Justice Lindley in discussing the question says: 
« What is the function of the Court in considering applications 
to strike solicitors off the rolls? It is impossible to express 
that function better than in the language of Lord Mansfield in 
the case of Re Brounsall (6), which was repeated and adopte 
with little variation in the later case of Rex, v. Southerton( 
The question is whether a man isa, fit and proper person t 
main on the roll of solicitors and practise as such. That is 
question.” Lastly itmay be observed thaz the Sanad whic 
issued to these opponents recites that they shall not be li 
removal from their situation “ during their-good beh 
the words ‘good behaviour’ being apparently of a ge 
scription. For these reasons we are of opinion that it is į 
to hold that this Court’s jurisdiction in such matters i 
tocases where a pleader’s alleged misconduct-is comm 
the course ofhis professional duties. 5 
It remains to determine whether or not the Gove 
Pleader has succeeded in establishing the charges which 
made against these opponents. We are clearly of opini 
he has so succeeded; and in our judgment nothing 
required to establish that proposition than to set out the 



























those facts at any length. For the most part they are admitt 
facts; and although a minor detail here and there has been 
challenged, or an attempt has been made to put an innocent 
complexion upon one or two incidents, we are satisfied on the 
evidence, and after hearing all the arguments, that the true 
view of the facts‘of this case is the view which was taken. by l 
the District Judge, and on appeal by this Court. ` — at 

(6) (1778) 2 Cowps 829 è i 
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The facts, then, to which we refer, are in substance these: A. C J. 
The genealogy of the parties concerned is given in the District 1912 
Judge’s judgment and need not now be repeated. Pandurang WT 
Shamji owned a house and certain Survey Numbers in the Governsant 
village of Madbhavi. In 1902 Pandurang died, leaving his Praner 
widow Rakhamabiai and a separated brother, Govind. Hisson ree N. 
Narsu having predeceased Pandurang, his daughter Dhondubai DESHPANDE 
was left in a position of exceptional helplessness, seeing that her aie 
own husband was a half-witted man. In 1904 Pandurang’s ~ 
widow died ; and in the same year the predeceased son’s widow 
Venubai filed Suit No. 174 of 1904 against Rakhamabai and 
the mortgagees of ‘certain parts of Pandurang’s property, for 
arrears of maintenance and for future maintenance. Rakhma- 
| bai died during the pendency of this suit, and her three daugh- 
ters were brought on the record as defendants in her stead. In 
his suit Deshpande was the pleader for Venubai, while 
anmadi was the pleader for the mortgagee, Ghanappa. 
ondubai pleaded that Pandurang’s property had been given 
er by Pandurang’ during his life and that it was not liable 
enubai’s maintenance. Dwarkabai on the other hand 
ted Venubai’s claim and her liability to satisfy one-third 
he defendant Ghenappa urged that the properties which 
in mortgage were not liable as his claim was prior. In 
decree was passed substantially in favour of Venubai, 
nds mortgaged to Ghénappa were excluded from the 
s liable to contribute on the ground that the mort- 
ere effected during Pandurang’s life-time. The Court 
ed Dhondubai’s claim that the properties were given 
by Pandurang. This decree, which was made in October 
hrew upon Venubai the obligation to pay Court-fees. 
st this decree Dhondubai preferred an appeal to the 
ict Court, her main contention in that appeal being, as it 
een in the trial Court, that she was the donee of the pro- 
rties from Pandurang. The appeal remained pending for a 
ong period of time, and thè pleader instructed by Dhondubai 
to conduct it was a gentleman named Mr. Natu. There is 
reason to suppose that about this time Govind and his two sons 
Hanmant and Shamji were casting covetous eyes upon this 
+ property. It must also be noted that the property adjoined 
lands belonging to the opponent Deshpande, and there are 
clear indications that from an early date the existence of this 
property had excited Deshpande’s avarice. 
On the 21st December 1906 occurred the-first series of overt 
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transactions in this connection. They are instruments execut- 
èd by Dhondubai in favour of Deshpande. Exhibit 93 isa 
sale-deed of the undivided moiety of the Survey Numbers, 
while Ex. 92 was a self-liquidating mortgage for a term of 
ten years, operating upon the other undivided moiety of these 
lands. There was also an oral agreement made by Deshpande > - 
that he would conduct Dhondubai’s appeal and would -see to 
the education of her son. It is in our judgment clear upon the 
evidence either that no consideration or that a very fragmenty 
ary consideration passed from Deshpande in connection with 
these instruments. It is equally clear that the whole trans- 
action was a hole and corner one, rushed through with suspi- 
cious haste, and that the woman Dhondubai had no opportu- 
nity to obtain, and did not obtain, any independant legal . 
advice. 
























These matters later came to the knowledge of Shamji Go- 
vind, who was naturally anxious to defeat Deshpande ; andi 
appears that Dhondubai and her relatives soon began to reali 
the true effects of these Exs. 92 and 93. In these circ 
stances on the 12th May 1908, Deshpande passed an a 
ment in favour of Dhondubai’s husband, Shesho Kulkarni 
which Deshpande, waiving some of the privileges- reser 
him under Exs. 92 and 93, agreed to accept `o aliaby] 
the expenses involved in bringing the land under- cul 
The Government Pleader urges,’ and we think with al 
that this concession was made by Deshpande in orde 
move the doubts and suspicions which had formed in the 
of Dhondubai and her relatives, and to keep them quie 

Meanwhile in January 1908, Dhondubai’s. sister D 
pai had died. Shamji, anxious, as we have said, to sa 
property from Deshpande, resorted to .the second op 
Kanmadi and consulted him as to the best mean 
effecting this purpose. Kanmadi saw that the unmart 
daughter would take to the exclusion of the married daught 
and therefore advised Shamji that if possible he ‘should obtain 
a conveyance from Dwarkabai’s relatives on her husband’s side, 
Shamji himself, however, did not- take such a conveyance. 
But onthe 29th November 1908 the opponent Kanmadi him- 
self takes a deed of this character from Dwarkabai’s husband 
Bharmaji. The Government Pleader contends, and again we 
think with justice, that this, was an attempt by. Kanmadi to 
supplant his client Shamji and to take advantage of the dis. 
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putes concerning the title of this property. In any event A. C. J. 
the manœuvre afterwards became known to Shamji, and on the 4949 
Ist of December 1908, we have another set of transactions. ~~ 
By Ex. 145 Kanmadi conveys an undivided one-third of these Govirnwanr 
lands to Shamji’s brother Hanmant, and he agreed to give Puzapur 
another one-third to Dhondubai. The object of these transac- AN ea N. 
tions was, in our opinion, to enlist the assistance of Shamji and pzsypanpe 
Dhondubai, without whose aid the title derived from Bharmaji 

` would be uncertain and precarious. With their aid, however, Batchelor ‘ 

Kanmadi was placed in a position of much strength which he 

proceeded to use to the best advantage. He, Dhondubai, 

Dhondubai’s husband and Shamji Govind, then repaired to 

Belgaum, and there on the 18th December’1908, Dhondubai 

ho had been kept from any opportunity of consulting her 

eader, Mr. Natu, applied to the Court to withdraw her ap- 

That application was allowed, and the parties being 

fied returned to their homes. 

the 23rd December Kanmadi conveyed to Dhondubai, 

e one-third which he had promised, but only one-sixth 

x. 142). On the same day by Ex. 141 Hanmant, 

er of Shamji, conveyed one-fourth of his one-third 

ubai’s husband. Thus on the 23rd December r908 

i’s husband became entitled to an undivided one. 

the property. These devices came to the know- 

f Deshpande who perceived that he had been 

d by Kanmadi. He therefore approaches Bharmaji 

own account, and on the 6th of January rgoọ obtains 

Bharmaji, nominally for a sum of Rs. 1,000, a 

nce of this identical property. -The conveyance is 

O; and it is worth while to refer to it fora moment for the 

ose of seeing the value which the parties themselves were 

ting on the documents previously obtained. In this 

nstrumeit Bharmaji recites that “there was really speaking 

an agreement between me and Kanmadi, Pleader at Athni, 
whereby he agreed to get it decided that all those lands 
belonged to me alone and to get the possession thereof 
awarded to me and in respect of his remuneration and costs 

for his accomplishing the same I was to give him th of the 

said lands. But he got from me a hollow sale-deed written 

in his favour in respect of the said lands, having mis-represent- 

ed to me inter alia that my doing so would give him facility 

in conducting the work and security for the costs that he 
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A.C. J. would have to incur. But within a few .days after the sale-. 
191g deed was passed, he began to dispose of the said lands by 
~~ making sales etc. thereof in favour of others; representing that 

Govsenwenr he was the actual owner. Hence it being. clear that he does 

PLEADER not intend to complete the agreement that was made between. j 

Angry, YS Iam convinced that he deceived me fully.” 

Dusaranpp Thereafter Deshpande made attempts to get possession of 

the property by. filing possessory suits against some of the 

tenants. Kanmadi, it appears, intervened, and there wasan ' 
abortive attempt to effect a compromise. When that attempt 
failed, the final step was taken in these proceedings, and’ 

Deshpande and Kaninadi made common causé against Dhon- 

dubai and Shamji. In pursuance of this conspiracy be tween 

them Deshpande conveys an undivided half to Apte, a clien 
of Kanmadi, while. Kanmadi conveys his undivided half 
one Kulkarni, a client of Deshpande. These conveyan 

were executed on the 25th and 26th March r909. T 

were’ presented for registration on the same day, 
2gth March, when both, the opponent pleaders 
present at the registration office. Ii must be note 
neither of these documents describes any, source 
transferor’s title or gives any warranty of title. 
and February 1910 Deshpande files Suits Nos. 41 and 
evidence in both was recorded in Suit No. 41. T 
were substantially the same, the defendants inclu 
tenant conceriied on the land, Shamji, his father 
Dhondubai, Kanmadi and Kulkarni i in whose favour 

had conveyed the undivided moiety. The suits wer 
mately tried by the learned District Judge of Belgar 
subjected all the evidence to very careful examina 
wrote an exhaustive judgment showing that he had got to 
bottom of the whole of the transactions which had occu 
between the various parties. Dhondubai and Shamji defen 
themselves on the ground that Exs. 92 and 93 were obtained 
without consideration and under undue influence and were void, 

The District Judge found that the fraud and undue influence. 

which the defendant set up had béen proved and he consequent- 

ly dismissed Deshpande’s suits. Deshpande appealed to 
this Court, and the appeal was heard’by our brother Chanda 
varkar and one of us. It was ultimately dismissed, and: this 

Court’s judgments show that we accepted the District Judge's . 

findings of fact. It is important only to add that in the suit 

before the District Judge, Deshpande had to be virtually forced 


Batchelor J. 
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into the witness box by the District Judge himself. Kanmadi 
did not appear as a witness at all. 

‘Now as we are satisfied that the facts are as we have stated 
them to be, it appears to us to follow inevitably that as against 
the opponent Deshpande the following propositions are made 
good ; first, that by fraud and undue influence and without the 
payment of any real consideration he took a conveyance to 
himself of valuable property from a Hindu lady who was in a 
position of peculiar helplessness, who was the adversary of his 


4 


pending; secondly, by so doing he in order to promote his own 
dishonest schemes placed his interests in direct conflict with 
the interests of his- client Venubai ; and, thirdly, when his 
cheme was checked by Kanmadi, who was on his own account 
deavouring to filch this property from the rightful claimants, 
made common cause with: Kanmadi, and the two together 
ht to support their position by further unreal transactions 
| some of the parties interested. 
n the same facts it appears that as against Kanmadi 
owing propositions are made good: first, that after he 
n consulted as a pleader by Shami, he, either of his. 
ion or in collusion with Shamji, purported to purchase 
for himself, and to purchase under a title which 
ith the title of Dhondubai, the mortgagor of his 
t Ghenappa; secondly, that in prosecution of this 
onest scheme he prevailed upon this ignorant woman 
ito withdraw her pending: appeal without allowing 
pportunity to consult the pleader whom she had 
to conduct that appeal for her; thirdly, as an aggra- 
f the foregoing, he omitted to carry out even the 
omises on the faith of which he had induced Dhondu- 
hus to sacrifice her own interests; and, fourthly, he 
quently joined Deshpande’ in entering into a series of 
am transactions in order to conceal this fraud and retain 
their Hold over the property. ` 

There is in our opinion only one redeeming feature in this 
case, aud that is the expression of regret which the opponent 
pleaders have instructed their legal advisers to make to this 
Court in the event of their legal deférices proving’ unavailing. 
We were glad to hear this expression of regret which, we 
hope, is sincere, and we have allowed it to influence us in the 
measure of punishment which we feel our duty to inflict, 
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own client Venubai in the.suit, and whose appeal was still ` 


We must however bear in mind thatitis the bounden duty 
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A. C.J. o this Court to vindicate its own Sanads; by that we mean, 
4912 to take measures to prevent the abuse of that confidence 
~~ which such Sanads inspire, especially among the less advanced 

Goveryuenr classes in the moffusil. This Court which is responsible for 
PuEapER the issue of these Sanads is equally responsible for seeing ` 
AN v: that the position of dignity and influence thus conferred is 

wai N. : i ; i . 
Dzsupanpy Ot diverted to dishonest uses. Such dishonesty if practised 
in the moffusil is usually of: an especially reprehensible 
character, seeing that parties there are almost wholly depen» 
dent upon pleaders for the protection of their interests. -It 
may be that the most powerful check against malpractig Aof 
this-kind would lie in a healthy public opinion in the profession 
itself, and it may perhaps stimulate the formation or the deve 
lopment of such an opinion to reflect that the honourable 
profession of pleaders has no worse enemies than those amon 
its own members who are. capable-of stooping to dishonest ' 

: discreditable practices. Our order is that Deshpande’s cer 

ficate be suspended for a period of two years and that 
madi’s certificate be suspended for a period of one year. 


Batchelor J, 
















Order accordingl 
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Before Sir Basil Scott, Kt, Chief Justice, and Mr, Justice Ch 


GANESH BAB NAIK 


1912 i 
We aie | VITHAL VAMAN MAHALYA.* 


Civil Procedure Code (Act V of 1908), Order XXI, rr. 89, 92—Exe 
" Sale—Proceedings to set aside sale—Deposit—Notice to all 
Deéree-holder—Interpretation—A person having claim for rat 
tribution unde? s. 73 not decree-holder, - 


The deposit referred to in O, XXI, r. 89, of the Civil Proced 
Code, 1908, must be made within thirty days from the date of sal 
Ñi is not necessary that notice required to be given under r. 92 must bor 
given within thirty days of the date of sale, Once notice has been given 
of the application under r. 89 to all persons, the.Court has full autho« 
rity to set aside the sale, 

The term ‘ decree- holder’ in O. XXI, r, 89, means ; that person 
slone for satisfaction of whose decree the sale has been ordered, and” 
“Second Appeal No, 58 of of1911, confirming the order passed by 

1912, from the decision of B, H, V. V, Bapat, Subordinate Judge 
Waterfield, acting District Judge of Honavar, in DarkhastNo,97 of (339 
of ‘Kanara, in “Appeal No, 36. . 
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, does not include other persons who would have a right to claim ratea- A. CO. Je 
ble distribution out of the sale-proceeds under s.73 of the Civil Pro- 


cedure Code, Tpi 
Hari Sundari Dasya v. Shashi Bala Dasya (1) and Roshun Lali v, GANN 
Ram Lall Mullick (2), followed. 7 3H 
VITAAL 


EXECUTION proceedings. pais 

- Vithal obtained a money deciee for Rs. 226 against Ganesh 
on the goth September 1907. In execution of the decree, 
Vithal got attached certain lands belonging to. Ganesh; and 
an order for sale was passed on the 4th September 1909. The 
execution proceedings were then transferred to the Collector. 
Other decree-holders against Ganesh applied to the Court for 
rateable distribution under s. 73 of the Civil Procedure Code, 
1908. These applications were forwarded to the Collector, 
who inserted references to them in the proclamation of sale. 
he property was put up to auction and sold. Within thirty 
ays of the sale, Ganesh applied to have the sale setaside under 
XXI, r. 89, and deposited in Court for payment to the 
chaser a sum equal to five per cent. of the purchase-money 
or payment to Vithal the amount shown in the proclama- 
the amount of his decree alone. The amount paid in 
t sufficient to cover the sums due under the other decrees. 
ubordinate Judge rejected the application on the 
at the amount of deposit was less than what was 
under r. 89. 

ppeal, the order was confirmed bythe District Judge 
ollowing grounds :— 






















j í w it is urged by the appellant that the property was sold in execution 
| 5, y first decree only, and therefore the appellant's deposit was quite 
h). a t to set aside the sale (Hari Sundari v. Shastri Bala, (1896) 1 0. W: 

95), But the words there used are ‘proclaimed and took place,” and 
other decrees were distinctly mentioned in the Collector’s proclama- 
ons. It is true that they are not mentioned in the original proclamation 
issued by the Court, and it is urged that the Collector had no authority to 
include them in his proclamations. But the fact that the Court forwarded 
them to him for disposal implies that. the Court intended him to include 
them in his proclamations ; otherwise I cannot see the point of forwarding 
them, as the distribution of the proceeds is not made by the Collector but 
by the Court. 


The defendant appealed to the High Court. 


Nilkanth Atmaram, for the appellant (defendant).—The 
deposit we paid in Court was sufficient. We were not bound 


(1).(1896) 1 0, W.N., 159 (2)( 1903) I. L. R. s0 Cal. 262. í 
















- of 1882 required that a deposit should be made of the :amount 


` tion of the Collector refers to all the decrees. The language 


1 
` ead 
HEA a ‘ e 
niyoj: ood 
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to deposit money sufficient to satisfy the claims of the decree: 
holders who applied for rateable distribution: Hari Sundari 
Dasya v. Shashi Bala Dasya(s); O.-XX1, r. 89, cl. (d).. The . 
said clause requires that a deposit should be made for payment 
to the decree-holder of the amount specified in the proclama- ` 


tion of sale as that for the recovery of which the sale was” 


ordered. Here the sale was ordered to satisfy the plaintiff’s- 
decree and not the decrees of the applicants under s. 73 of the 

Civil Procedure Code. The recital of the’ said applications in 

the proclamation of sale was immaterial. 


P. M. Vinehar, for respondent 1 (plaintiff).—The proclama- 
of the proclamation shows that the property was sold for the ` 


satisfaction of all the decretal amounts. In- Pita v. 
Chunilal (2) it was held that s. 3roA of the Code’ 














specified in the proclamation of sale. The defendant has jot 
deposited the whole amount mentioned in the proclamatio 
Therefore, the auction-sale cannot be set aside. 


G. P. Murdeshvar, for respondent 2 (auction-purchase 
The defendant’s application to set aside the sale mus 
because we were not made a party to it: see Ali Gauha 
v. Bansidhar (8) and Karamat Khan v. Mir Ali Ahmed (4 
were cases under s. 311 of the Code of 1882. 

[Scorr C. J.—Does O. XXI, r. 92, require that you S 
be impleaded within thirty days of the sale? ] 


It does not, and ‘neither did s. 311 of the Code 
1882. Still the Allahabad High Court has held that the 
chaser is a necessary party to an application under 
section. The Court issued notice to us of its own acco 
three months after the sale. That could-not make good t 
default of’ the defendant in not. making us a party to the 
application within the period of limitation, that is, thirty days, 
The District Court could make us a party to the appeal only 
if we had been a party to the application. As we had not - 
been made a party to the application, the order of the District - 
Judge under O. XII, r. 20, cannot stand, . i 

Scott C. J.—The first point'on this a 


ppeal is a preliminary 
point taken by the auction-purchaser th 


at he was.a necessary 





(a) G896) 1 O. We N. 105. f (3) (1893) I. L. E. 15 Al doy. 
(2) (1906) I, L.R 31 Bom. 207, (4) (1891) AIL W.N, 12i, 4 


9 Bom, L, R 15, 


VOL. XV.] THE BOMBAY LAW REPORTER. 


party to the application of the judgment-debtor under O. 
XXI, r. 89, and that the application is bad as he was not 
made a party to it within thirty days. The contention is 
based upon the decision of the Allahabad High Court in Ad 
Gauhar Khan v. Bansidhar 0). The point, however, is now 
provided for by the Civil Procedure Code of 1908, O. XXI, 
T. 92, which says that where in the case of an application under 
, T. 89 the deposit required by that rule is made: within thirty 
- daysfrom the date of sale, the Court shall make an order 
setting aside the sale, provided that no order shall be made 
unless notice of the application has been given to all persons 
affected thereby. That cannot mean that notice must be 
given within thirty days of the date of sale, and the learned 
District Judge has, we think, exercised a right discretion 
irecting that the auction purchaser should be made a party 
the proceedings in the appeal before him under O. XLI, 
o. Once notice has been given of the application under 
to all persons, the Court has full authority to set aside 
le. Those conditions now exist and we therefore have 
ider whether the sale should be set aside. 
plication was made by the judgment-creditor in the 
ithal Waman against Ganesh Babnaik for attachment 
f certain specified immoveable property. The order 
dated the 4th of September 1909, the attachment 
six months previous. Subsequently the judg- 
pplied that the proceedings should be sent to the 
xecution of the decree. That can be done under 
ivil Procedure Code which provides for the trans- 
ollector of the execution of decrees in cases in 
ch a Court has ordered any immoveable property to be 
or the execution of any particular kind of decrees or the 
ecution of decrees ordering the sale of any particular kind of 
interest in immoveable property. The proceedings in this case 
related to the first class’ of cases specified in s. 68 as a parti- 
cular immoveable property had been ordered to be sold. The 
Collector proceeded with the sale but before the auction took 
‘place he received from the Court intimation of applications 
made by other decree-holders against the same judgment-debtor 
for rateable distribution under s. 73. The decrees were not 
‘sent to him for execution but the Darkhasts or applications for 
rateable distribution were sent to him for information. On 
























(2) (2898) I. L. R. 15 All, 407. 
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“has thought it necessary when it intended to refe 
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receipt of those Darkhasts he inserted references thereto in his 
proclamation of sale and the property was subsequently 
sold. Then within thirty days the judgment-debtor applied 
to have the sale set, aside under r. 89 on depositing - in 
Court for payment to the purchaser a sum equal to 
five per cent. of the purchase-money and for payment 
tothe decree-holder Vithal Vaman, -the amount specified in 


-the proclamation of sale as that for the recovery of which 


the sale was ordered, namely Rs. 240-II-II. Although the 
result of this deposit will be to satisfy the judgment-debt of. 
the creditor, he comes forward and objects to the application 
on the ground that the deposit is insufficient, because, he 
says, it is necessary that an amount should be-deposited suffi- 
cient.to satisfy not only his decree, put also the claims of those’ 
decree-holders whose applications for rateable distribution hay 
been brought to the notice of the Collector before the sal 
It has been held in Calcutta in Hari Sundari Das 
v. Shashi Bala Dasya (3) and in Roshun Lall v. 
Lall Mullich@) that ‘the decree-holder’ -in s. 310 A, C 
means, that person alone for satisfaction of whose decr 
sale has been ordered, and does not include other perso 
would have a right to claim rateable distribution o 
sale-proceeds under s. 295 or the present s. 73. 
The Legislature in enacting the new Code has ad 
words of s. 310 A which had been interpreted i 
by the Calcutta Court. -And not only is there t 
of the legislative approval of the view of the 
but in r. 90 of the same Order we find that th 

























entitled to share in rateable distribution of assets, to 
specifically and not to include them in the term ‘ decree-ho 
according to the decisions in Bejoy Singh Dudhuria v. Hu 
Chand() and Ajudhia Prasad v. Nand Lal Singh (4). This is 
4. strong indication that the term “decree-holder’ in r. 89 
ought not to be construed in the extended sense in which the 
judgment-creditor in this case for some reason, which is obscure, 
has argued it should be construed. It is moreover to be ob- 
served that r. 89, cl. (4), provides for a deposit for payment to 
the decree-holder of the amount specified in the proclamation of, 


sale as that for the recovery of which the sale was ordered. 


. The only amount which answers to that description is the 


(1) (1896) 1 C. W. N. 195. (3) (1902) I. L. R. 29 Cal. $48. 
(2) (1908) I. L. R. 30 Cal. 262. (4) (1898) I. L, Re 15 All, 3186 
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amount of the decree of Vithal Waman for Rs. 240-131-121, A. 0. J. 
-The persons who claim rateable distribution are not before the 1912 
Court, but the objeqtion which they might have put forward TW 
has been argued on behalf of the judgment-creditor. Gansu 
We set aside the order of the acting District Judge and pass os 
an order setting aside the sale as provided by O. XXI, r. 89. ae 
The judgment-creditor must pay the costs throughout.. But Scot 0. J, 
; the order as to costs against the second respondent only ~~ 
} applies to the costs of the appellate Court. Costs against the 
rst respondent costs throughout. 


Order set aside. 


















Before Mr, Justice Batchelor and Mr, Justice ` Rao. 


JUSAB THARIA 
He : 1912 
G. S. MORRISON." paa 


December 17, 


tion Wualified privilege—Staiements made to the official superior—~ 
icial proceedings, 


ified privilege, and not absolute, attaches to a slanderous 

t made to the official superior of the person slandered, which 
intended to be made ina Court of justice nor made at any 

ge of a judicial proceeding, a 

Watson v, M’ Ewan (1), distinguished, 


ISON (the plaintiff) was a superintendent of 
zibar service. Jusab Tharia (the defendant) 
ment contractor. 

elendant made a statement to one Crawley, Assistant 
tor in the Public Works Department and official superior 
le plaintiff, to the effect that the plaintiff had accepted 
es from one Bandali. f; 

The plaintiff filed a suit to recover from the defendant 
Rs. 10,000 as damages for the slander. 

The learned Judge held that the statement was slanderous ; 
that qualified privilege attached to it; and that the defendant 
was actuated by malice in making it. He, therefore, awarded 
to the plaintiff Rs. tooo as damages. His Teasons were as 
follows :— - : 


* First Appeal No. 162 of 1910 Court at Zanzibar, 
from the decision of J, W, Murison, (1) [1905] A, O. 480, 


Judge of the H, B, M.’s Consular 
R 82 
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-to Mr, Crawley were made upon an occasion of qualified privilege. 


‘attack that judgment is in regard to the question, of privi 
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In connection, however, with the statements made by the defendant to 
‘Mr, Crawley the defence of qualified privilege is raised, upon the ground 
that a duty was cast upon the defendant to make the communication, I 
think it is clear that this contention must prevail. In Watson v: M’Hwan 
(1905, A, C. 450) it was’ held by the House of Lords that the -privilege which 
protects a witness from an action of slander in respect of his evidence in 
the box also protects him against the consequence of statements made to 
the client and solicitor in preparing the proof for trial, 

It is true Mr. Crawley was not the solicitor, nor was he altogether the 
client. But there can; I ‘think, be no doubt thatin gathéring the informa- 
tion in question he acted as the Agent of the Zanzibar: Government’ who 
were in this case the client. In any, event his case would. seem to come 
well withiù the principle laid down by the Earl of Halsbury in Watson v, 
M Ewan (at P. 467); “It is very obvious that the public policy which 
renders the protection of witnesses necessary for the administration of 
justice must, as a necessary consequence, involve that which is 
a step towards and is: part of the adininistration of justice, na 
mely, the preliminary examination of witnesses to find out w 
they can prove.” Iwould further refer to the statement of Coleridg 
in Padmore v. Lawrence (11 A. & E. 382): “For the sake of pu 
justice charges and communications which would otherwise be slande 
are protected by statements bona fide made in the prosecution of an en 
into a suspected crime.” In my opinion therefore the statement 



















The defendant appealed. 


Coyajee, with T. R. Desai, for the appellant. 
- L. A. Shah, acting Government. Pleader, for the’ 


' BATCHELOR J.—This is an appeal from a 
the learned Judge at Zanzibar who has award 
sum of Rs. rooo as damages for slander. The 
has written an extremely careful. judgment, > an 
upon which counsel for the appellant feels him 


It is admittedly not possible to challenge the Judge’ s find 
if he is right in his view that the only privilege, which the 
fendant enjoyed in respect of the statement made to Crawle 
was a qualified privilege. Counsel, however, conténds that in. 
the circumstances of the case the privilege ‘should be regarded 
as absolute. Now the first answer to that is that that was a 
case which was never taken in the trial Court; where the 
utmost. that the defence claimed. was a qualified: privilege: 
But the contention on its merits also must fail: It is sought 
to establish the absolute privilege by reference to the decisiowitr 
Watsony. M Ewan. (1), the case which the learned Judge below 

(1) [1905] A, O. 480, 


` 
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- himself cited and considered. The judgment of Lord Hals- 
bury in that case admittedly carries‘the law as far as it has 
ever been carried, but his Lordship is careful to restrict the 
absolute privilege to cases where the statement has been made 
by an intended witness to his solicitor in a“ proof” of the 
evidence which the speaker subsequently intends to give in a 
Court of justice ; and the reason for the thing, as his Lord- 
ship explains, is that if the witness is to enjoy complete 
immunity for the statement made in the witness-box, the same 
considerations of public policy require that similar immunity 
should be extended to statement occurring in the witness’s 
proof. There is, however, nothing -on the record before us 
to bring the present case within the scope of those observa- 
tions. There is nothing to show that the statement made 
y the defendant to Crawley was at that time intended to 
made ina Court of justice, or was made at any step or 
ge of a judicial proceeding. On the contrary the witness 
wley says “ I had nothing to do with the criminal charges 
st Morrison or with their investigation.” It appears, 
ore, that the statements made to Crawley were indepen- 
{ the criminal prosecution or of any witness’s evidence 
rosecution. : - 
the only'point which has been raised for the appel- 
e think that on the record before us it cannot -be 
We must, therefore, dismiss the appeal with 


| 












Decree confirmed. >> ~ > 
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ORIGINAL CIVIL. 


Before Mr, Justice Davar. 





1978 JEHANGIR MUNCHERJI LALI 
w $ v. 


January 16. B. B. & C. I. RAILWAY. .COMPANY.* 


Negligence—Contributory negligence—Railway Company—Passenger project- 
ing their person out of the window whilst the train is in motion— l 
Notice cautioning pasšengers. i { 


‘Tho plaintiff was a passenger in the Surat Excursion Train, He 
travelled by second class, and the compartment in which he was had a 
notice cautioning passengers against putting any portion of their person 
out of the window whilst the train was in motion. The plaintiff occupied 
a corner seat and had his arm resting on the window sill and projecting 
about four inches out of it, Whilst the train was passing anothe 
stationary train on the Andheri station, the plaintiff’s projecting ar 
came into contact with an open door of the latter train and was fracture 
The plaintiff sued the Railway Company to recover damages cause 
his person owing to the Company’s negligence :— 

Heid, that the plaintiff was not entitled to recover damages, f 
was guilty of negligence which directly contributed to the inju 
that such negligence formed a material part of the effectiv 
thereof, 

The rule of law enunciated in Dullabhyi Sakhidas v. G.I, 
Co, (1) not followed. . 



















THE plaintiff was a second class passenger in th 
as the Surat Excursion Train run on the defen 
railway, on the 4th November. He purchas 
Church.Gate station for Udwada and entraine 
station. He took his seat in a corner further 
the platform side; and sat reading a newspaper. 
was then resting on a window sill, and projecting about 
inches outside. Whilst the train was passing the Andh 
station, the plaintiffs projecting arm came into contact wit 
an open door of a stationary train thats was: drawn up 
on the parallel line of rails close by. The plaintiffs arm 
was fractured, and he was removed to a hospital 
where he was under treatment for forty days. He filed a suit 
against the Railway Company to recover Rs. 30,000 as 
damages for injury caused to him. 

The defendants contended inter alia, that the door of the 


*0. C. J, Suit No, 325 of 1912. 12 Bom, L, R. 73. 
(1) (1909) I. L, R, 34 Bom. 427; è 
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stationary train was closed; but owing to the wind pressure 
caused by the passing of the Excursion Train the door became 
open; and that the injury was caused to the plaintiff directly 
through his negligence in projecting his arm’ from the carriage 
window. 

Jinnah, with Raikes, for the plaintiff. 

Davar, with Campbell, for the defendants. 


DAVAR J.—The plaintiff, Jehangir Muncherji Lali, a share 
and stock-broker, in the afternoon of the 4th of November 
1911, purchased a second class ticket for Udwada at the Church 
Gate station and got into one of the defendants’ trains, known 
as the Surat Excursion Train, which left that station at about 
2-30 P. M. on that day. He formed one of a party.of seven 
h> we-e proceeding to Udwada for religious purposes. He 
t into one of the second class compartments of carriage No. 
8 and took a corner seat in that compartment with his 
to the engine on the side away from the platform and next 
e window opening on the side where parallel rails run and 
sd by trains coming up to Bombay. His train proceeded 
the Andheri station and while it was passing that 
a fair speed, his left arm which, in his plaint he states, 


a 






















injured and fractured by an open door of a station- 
he up line of that station. He sustained serious in- 
trainin which he was travelling was stopped by 
thechain. It then proceeded as far as Borivli 
e was taken out of the train and sent back to 
ends took him to Dr. Masina’s Hospital where 
for his injuries. The injured arm was found to be 
nd although it is now set right, there is no doubt that 
laintiff’s injury was serious and he must have gone 


some time.. In March 1912, he filed this suit claiming Rs. 
30,000.as damages, which he alleges, he sustained by reason 
of permanent injury to his arm and the other consequences 
flowing from that injury which he attributes to the negligence 
of the defendant-Company. _ 

The defendants by their written statement in the first in 
stance denied negligence and further pleaded that even if there 
was negligence on their -part, they were absolved from all 
liability in that the defendant. in projecting. his arm from 
the carriage window was guilty of contributory negligence, 
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the open window projecting not more than four’ 


gh much physical suffering and pain and lost his business - 
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‘Andheri station, it was preceded by a local train which 
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Some time before the suit came on for hearing, an applica. - 
tion was made to me by the defendant-Company to try the 
issues of negligence and contributory negligence as preliminary, 
issues, but the application was not entertained. Soon after 
my refusal to have the suit put down for the trial of prelimi-- 
nary issues, it appears that the legal advisers of the defendant- 
Company considered their position with care and on the 15th 
of August 1912 they wrote to the plaintiff’s attorneys inform- 
ing them that the Company had decided not to continue the 
defence of the suit on the ground that they had not been guilty 
of negligence, and that they accordingly withdrew their plea of: . 
non-liability for negligence as raised in para. 2 of their written- 
statement, but would defend the suit on the plea of contribu- 
tory negligence raised in para. 3 of their written statement. It 
seems to me that in adopting this course the defendant-Com- 
pany have acted most wisely and have by their conduct in thj 
respect saved much cost to the parties and much time of t 
Court. Atthe hearing it was agreed between counsel that 
issue as to contributory negligence should be first tried. If 
issue was decided against the plaintiff, the suit would be 
end. If decided in his favour, the suit would then, 
understood, proceed on the other issue as to the natu 
injuries and the quantum of damages. 

The only question, therefore, at present befor 
consideration is whether the plaintiff has been g 
contributory negligence as would in law depri 
right to recover damages from the defendant 
material facts necessary for the determination 
are facts which are either admitted or not dis 
necessary here shortly to recapitulate them bef 
the question at issue between the parties. 

It seems that before the Surat Excursion Train reachet 






















in charge of a guard Ardeshir Burjorji Darukhanawala. Thay 
train was running between Colaba and Andheri. It arrived’ 
at the down platform of the Andheri station at 3-28 P.M. 
and after discharging its passengers, it proceeded towards the 
Borivli side of the station, changed lines and was drawn up 
on the up line on the inside of the up platform and was 
stationary there when the Surat Excursion Train ran past it. 
The engine at that time had not changed ends and was on 
the Borivli side of the stationary train when the Surat Ex-. 
cursion Train went past. When this local train left Colaba, 


) 
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its composition consisted first of the engine, then a four- ©. O. J. 
wheeled third class carriage with a brake compartment, 1913 
another four-wheelgd third class carriage and seven bogey ~~ 
carriages, the last of such bogey havinga brake compartment Jnnanai 
for the guard. When after changing lines it was standing at v. 
the Andheri up platform the Surat Excursion passed the a 
stationary local train in this order. It first passed the seven | —~ 

| bogeys, then the four wheeled third class carriage, then another Pevar J. 

} four-wheeled third class carriage with brake compartment, 

and lastly the engine. After the Excursion Train had gone 

past, it was discovered that the door on the railside of the 

four-wheeled third class carriage which was at the Borivli end 

and which counting the engine would be the third vehicle 

in the stationary train, was open and could not be shut, 

jolted or locked. A porter on duty drew the attention of 

e guard and the station-master to this fact. They found 

t the weather-frame over that door had been broken and 

es of broken wood belonging to that weather-frame were 

on the track, a little in front of. the broken frame 

s the Borivli side. Asit was time for the local train 

gain for Bombay, the door was tied up by a piece 

e broken pieces of the weatherframe were put in 

and the train left the Andheri station for its return 

ombay. It appears that this open door of the 

third class carriage caused injuries to three 

Excursion Train, one of whom was the 

laintiff had, his arm fractured and he 

ious for a time, the alarm signal was 

was brought to a stand-still, other passengers 

n rendered assistance by administering brandy and 

g ice over the injured arm. The train was re-started 

topped at Borivli, when the plaintiffwas taken out of the 

lage and brought back to Bombay by his friends and .\ken 

O Dr. Masina’s Hospital, where the injured arm was imme- 

diately attended to. 

_ These are the facts about which there is absolutely no dis- 

pute. The only fact on which there was some semblance of 

disagreement was as to the existence of precautionary notice in 

the compartment in which the plaintiff travelled, and it seems 

to me, after having heard the evidence on both sides, that 

there really is no dispute on this point. There is no doubt that 

previous to 1910 the defendant-Company in. their.second and 
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O. ©. J. third class carriages put up a cautionary notice in four’ differ- 


- 1913 ent languages, the English portion of which ran as follows:— ~ 
—_ “ Passengers are cautioned against leaning out or hanging their feet out 

JEHANGIR of the carriage windows while the train is in motion and also against alight- 
Ue ` ing before the train stops ”. 

B. B. & Ò. I. About th d of: this f Eneu. di a 
RAWAT bout the end of`rgro this form of notice was discontinued 
“—— and another form was printed in three languages, the English 
Davar J. part of which ran as follows :— 


z “ Caution, 
Do not open the doors or put any portion of the person out. of the 

window while the train is in motion. Do not spit in-the carriage, ” z 
The defendant-Company contends that these notices are , 
fixed up, protected by a glass, ina frame in all second and third ` 
class compartments of their carriages, and they maintain . that 
the notice in the latter form, as I have set out above, was i 
the compartment in which the plaintiff travelled on the 
of the accident. On the very elaborate evidence that 
defendants have called before me, I have no doubt wha 
in my mind that the precautionary notice in the form 
No. 1 was fixed up in that compartment in-which the 
travelled on the day he sustained the injuries he co 
The plaintiff himself is not in a position to state 
noticé was not there: He is not prepared to go f 
to say that he did not see it and that if it was the 
attract his attention. Ihave no doubt whatev 
there, and if the plaintiff did not see it, the 
pany is not responsible for that. ` The noti 
fairly large black type on white surface and 
panel of the partition immediately over the hat 
man of ordinary intelligence and observant habits wot 
his attention attracted to it.. The plaintiff is aman of 1 
gence and education, and, if he had cared to look, he w 
have found this notice in his compartment printed 
three languages, with two of-which he is perfectly familiar: 
That he did not see the notice is possible but it does not 
follow from that thatthe notice was not there. An attempt was 
$ made to show that other second class carriages had no such 
notices fixed up in them. Ithink the confusion on this point 
has arisen from the fact that the defendant-Company when: 
‘pressed for second class accommodation, as they often are, use 
their first class carriages as second by putting a plate denoting 
that the carriage is second class instead of | being the first 
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class carriage which it really is, and as for some reason, which O. ©. J. 


I cannot understand, they do not put any of these notices 
‘in their first class carriages, it is possible that when these first 
| class carriages are used as ‘second, ño such notices are to be 
found therein. The Court, however, is not concerned with 
other carriages. What it has to find is. whether a no- 
tice in the form Ex. No.1 was in the compartment in 
which the plaintiff travelled on the 4th of November tọrı 
and on the evidence I find that such a notice was there in its 
usual place. -o 
The Court has before it in -the first place the admitted 
negligence of the defendant-Company in leaving one ofits 
carriages’ doors wide open on the side of its parallel lines over 
which another train, full of passengers, was passing at a fairly 
igh rate of speed. The Court has also the admission of the 
aintiff that his arm was extruding from the window of his 
riage to the extent of not more than four inches. That ad- 
sion is deliberately made in the plaint and although the 
ed counsel.who appeared for the plaintiff tried to minimise 
portance of the admission, the fact remains that the 
was sitting cornerwise in his end-seat reading a news- 
th his left arm resting on the window-sill and extrudə 
om. Of course it is not possible for him to say with 
de how much of his arm was out, but taking the 
its of passengers, it is not unfair to him to assume 
as flush with the panel below the window-sill 
s five inches in width and that all that portion 
and above the five inches from the arm-pit must 
e the carriage-window. It may be four inches, 
ction of an inch less and it may possibly be more 
nches out of the window. It was, however, 
out to.enable the wide open door of one of 
carriages of the stationary train to come in contact 
ith his elbow and inflict serious injury fracturing the bone. 
With these two admitted facts, we have the proved ‘fact that 
the defendants had put up aenotice which was bound to attract 
the attention of a prudent and observant passenger warning him 
against putting any portion of his person out of the window. 
The defendant-Company contends that on these facts alone, 
and”'without considéring anything more, I ought to hold that 
the plaintiff was guilty of such contributory negligence asis 
sufficient to disentitle him to recover any damages from them. 
In support of-their contention both the learned counsel who 
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0. C. 7. appeared for the defendant-Company placed great reliance on 
1913 avery eläborate and carefully considered judgment of my 
brother Beaman in the case of aes Sakhidas v. G. I. 


—_ 
airs P. Railway Co. 0). 
It was most insistently argued before me that the rule of 


BB EOI, law laid down there was a correct enunciation of the law on 
—— this subject and should be followed in all cases where the 
-Davar J. facts were similar. It is quite true that the facts in those 
two cases are very similar indeed to thè facts in this case. In 
that judgment brother Beaman has discussed most of the 
leading cases on the subject of negligence and contributory 
negligence and the judgment is one which requires to be 
most carefully considered, when another Judge of the same 
Court is called upon to pronounce his decision in another case 
where the facts are most similar, if not almost identical. No 
one is more conscious than myself that it is desirable th 
there should be uniformity in judgments ofthe same Court 
far as possible. Under the circumstances, I have most c 
fully read and considered the whole of this judgment, 
although Iam in complete accord with much that isi 
feel constrained to say that Iam unable to follow t 
and inflexible rule of law which, the learned Judge sa 
be applied without any deviation or relation in all 
this kind- 

The two prominent conclusions of that judgmen 
that it is a rule of law that “a passenger must 
and not outside his compartment and, therefore, i 

- outside, he does so entirely at his own risk an 
cannot be held liable for any injury he suffers in 
and, secondly, that ‘a passenger who gets inj 
putting any part of his person outside his carria 
contributory negligence’. The learned Judge 
under any circumstances, allow this rule to be varied or 
for he says :—‘ I cannot allow, if the principle is sound, tha 
a passenger is in better case if he puts-half an inch of 
his person only outside his carriage than if he puts a yard of 
himself outside’. Ihave gone through many of the cases 

- relied on by the.learned Judge. I have carefully considered 
the reasoning on which the conclusions I have referred to 

. above are based, but I regret to say I am not able to persuade. 
myself to come to the conclusion that any such hard and fast 
rule such as is laid down can be deduced from the authorities 


(x) (1909) I. L. R. 34 Bom, 427; 12 Bom, L, RB. 73. 
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that govern the law on this subject. Even Bevan, in whose 
work most of these cases, and particularly the American cases, 
are elaborately discussed, and who seems to favour this view, 
does not go the length to which brother Beaman has felt 
himself impelled to go. For, after discussing a case that is 
most favourable to the conclusions I have referred to, he 
guards himself by saying “ The case must not be stretched to 
the length of inferring that in all cases a passenger thrusting his 
head out of the window will be disentitled to recover in the 
event of injury happening to him through doing so”. 

-As I have observed above, a most careful study of the judg- 
ment in question and the cases therein discussed does not 
carry to my mind the conviction, that when the Railway 
Companies contract to carry passengers they do soon the 
express or implied condition that no portion of a passenger’s 
erson should extrude out of the inside limits of their carriages 

d that even if their finger tips are out, or if any portion of their 
on is out by a fraction ofan inch, the Railway Companies 
d be relieved from all liability even if the negligence on 
art was most gross and culpable. I could conceive 
of cases in which the extrusion ofa portion of the 
’s person outside the carriage would beso small, 
ligence of the Railway Company so gross, that no 
ld refuse to grant compensation to the passenger 
ye ground that an insignificant part of his person 
e door or the window of a Railway carriage. 

e that by far the safest course for the Court to 
f this kind is to form in the first instance a 
to what in law is considered contributory 
ent to prevent an injured plaintiff from recoyer- 
apply those principles to the facts of each 
se and ascertain whether the plaintiff is himself 
hat negligence which in law is styled ‘contributory 
gence’ and whether that of itself is such as would disen 

itle the plaintiff from recovering damages in respect of the 
injuries sustained by him. 

The whole law on the subject of Negligence and Contri- 
butory Negligence is most admirably summed up in Halsbury’s 
Laws of England, Vol. XXI, under the head of Negligence and 
the sub-head thereof dealing with Contributory Negligence. 
As a result of a very careful consideration of all the authorities 
on the subject, the law of Contributory Negligence is summed 
up at pp. 445 and 446 in the following terms ;— 


















259 
0. 0. J. 
1918 


Sega 
JEHANGIR 


v. 
B.B. &0. TI. 
RAILWAY 


Davar J. 


4 


260 


O05, 


1918 


=~ 


JEHANGIR 


V. 
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~ between a Railway Company and its passengers impos 
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“In an action for injuries arising from negligence it is a defence, if- the 
defendant proves that the plaintiff, by some negligence on his own part, 
directly ç contributed to thei injury in the sense that it formed a material 
part of the effective cause thereof, When this is proved, the plaintiff’s 
negligence is said to be éontributory...In order that a plea of contributory 
negligence may be successful, it must be shown either that there was 


and that the defendant could not, by using ordinary care, have avoided the, 
accident, or that, notwithstanding the defendant's negligence, the plaintiff 
could, by exercising ordinary care, have avoided the accident. Where, 
therefore, the defendant is negligent and the plaintiff is alleged to have , 
been guilty of contributory negligence, the test to be applied is whether 
the defendant’s negligence was the real direct and effective cause of Mie 
misfortune”, 


Taking this to be the correct enunciation of the law of 
contributory negligence, itis now for the Court -to consider 
` whether the action of the plaintiff i in leaving a portion of hig 
aim protruding out of the carriage-window was such contrib 
tory negligence as’ would preclude him from recoveri 
damages from the defendant-Company. While declinin 
recognize the contention that the contractual rel 





















a passenger an inflexible duty to keep every portio 
body within the inside limits of the compartment į 
he is travelling, and assuming that the Railway; 
when issuing its tickets merely contract.to c 
passengers from the starting point to their destir, 
ordinary. way in which the general public tra 
carriages, the questions for the Court to consi 
the plaintiff hada knowledge of any existi 
danger in putting his-arm out of the carri 
whether, ifhe had not positive knowledge, 
Company had done all that was reasonably po 
its passengers cautionary notice of the existenc 
danger, and whether as a prudent and reasonable Mi 
passenger should not have known that there was risk a 
danger in extruding portions of his body outside his carriage- 
window, and whether the fact, that the arm of the plaintiff 

was at the time of the accident outside of the carriage, did not 

form a material part of the effective cause of the accident. 

Having regard to the, facts admitted by the plaintiff himself 

and the facts in regard to which there is no dispute, the 

decision on the question in this suit, which after all is a. 
question of fact, presents no difficulty. I will consider these - 


e 
VOL..XV.] THE BOMBAY LAW REPORTER. 


acts from the points of view that are most favourable to the 
plaintiff's case, because the plaintiff is an injured party and 
has, all throughout the hearing, commanded the sympathy of . 
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the Court. Assuming that the mere fact of his putting his arm Jznanarn 


out of the window is not an act of negligence and that 
he did exactly what many thousands of. railway passengers 
in India are constantly doing, the Court has to consider the 

. action of the plaintiff during the few moments preceding the 
happening of this mishap. It seems to me that the consideration 
of the plaintiffs conduct, during those few moments has 
a most important bearing on the question involved in this 
issue. 

The plaintiff states that he was reading the life of some 
statesman, who had risen from the ranks, in the Liverpool 
Courier. I do not know if the plaintiff takes any very keen in- 
erest in English politics or whether he has any political aspi- 

ions of his own. But he seems to have been so engrossed 
he reading of that newspaper that he was completely 
ious of circumstances which, I think, a man of ordinary 
ce and intelligence. ought to have immediately noticed. 
is train entered the Andheri station and commenced 
e stationary train, naturally the light on his news- 
have been considerably diminished. It is within 
ge of us all that when two trains running on 
cross each other, there is an influx of draught 
, there isa great deal of noise and clatter, and 

the side where the trains pass each other 
considerable diminution of light. When both 
otion the draught of air and the noise and 
dly greater than when one of the trains is 
rdinary instinct of passenger occupying a 
e moment he becomes conscious that another 
ing on his side of the carriage, is to draw in his 
T his head within the carriage,.if before that moment he 
them out of the window. It is action based on instinct 
of self-preservation and is dictated by an innate conviction - 
not based on any sustained thought at the ‘moment but based 
again on the ‘instinct in a human being that when another 
train is running upon parallel lines, there would be danger 
to the part ofthe person: of a passenger if that part is 
allowed to remain outside the carriage-window. If one made 
a careful observation of the action of passengers occupying 
corner-sgats on the side of a parallel line, he would observe 
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-of these carriages is about sixty-two feet long and the distance 
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that almost invariably and without exception the passenger 
draws in and leans towards the inside of his compartment 


_ when another train passes his train on the parallel lines. This 


is the result of instinct instilled not necessarily in men gifted 
with any high degree of intelligence or prudence, but is the 
instinct of almost every human being who is not grossly pleth- 
oric and culpably careless. In the case of the plaintiff in this 
case, his action in allowing his arm to remain outside of the 
carriage-window till the accident happened i is, tomy mind, most 
un-understandable and’ I regret to have to come to the 
conclusion that it is indicative of gross carelessness and absolute 
indifference and apathy to all possibilities of danger to his 
person. It must be remembered that before the accident 
happened, the carriage in which he was travelling had crossed 
seven long bogey carriages of the stationary train. Each one 
























between each of these carriages taken up by the buffers m 
be about two or three feet. His carriage passed the statio 
train to a distance of merely four hundred and, fifty feet b 
the open door struck his elbow. The noise, the clatter 
minution of-light, the access of draught, must necessa 
conveyed to the plaintiff's mind that he was passin 
train. ` He told the Court that, in spite of all this 
moved from the position he had assumed, and c 
allow his arm to hang out of the carriage-windo 
struck by the swinging open door of the other.t 

Under these circumstances, can the Court c 
conclusion but that the plaintiff was most gro 
indifferent to danger? Itis not possible to 
his train entered the Andheri Station, he di 
he was passing another train. That he shou 
ed to keep his arm, hanging out of the windo 
clear and unmistakable indication of indifference an 
ness about his personal safety. A man possessed of the- 
ordinary prudence and of intelligence, not necessarily of a hig 
order, would have immediately withdrawn his arm as soon as 
he found that he was passing another train on an adjacent line. 
It is true that in the first instance the Railway Company was 


` guilty of an act of negligence. The door was left open and 


- was swinging about. It was not possible for them to have 


done anything to avoid the accident to the plaintiff or to avert 
the consequences „of their negligence. None of its servants 
was cognizant of the fact that the door was left open. In. all 
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probability when the train was shunted the door was closed 
but was not either bolted or locked and the draught created 


by the passing train may have forced it wide open. The. 


, evidence in the case shows conclusively that the defendant- 
Company in constructing their carriages have been well within 
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the Government maximum standard dimensions as to the width: B: B. & O.I 


of their carriages. It also shows that the rails are so laid as 
hot in any way to infringe the Government Regulations as to 
the standard minimum distances between the two parallel 
lines. The evidence, however, shows that nothing would 
, have happened to the plaintiff if his arm had been either 
` inside the carriage or even on the window-sill, if it had not 
extruded beyond the limits ofthat sill. The door was an 
inanimate object and once left open it was a source of dan- 
er to passengers in passing trains if any part of their body 
me in contact with it. The plaintiff had the last chance 
avoiding the accident. Although he might have been 
ed in travelling with his arm outside the window when on 
en track, when he entered the railway station and when 
as he must have found, that he was passing another 
djacent lines, he ought, as aman of ordinary prudence, 
rawn in his arm. He had in that compartment a 
ng'him against putting any portion of his body out- 
jage. He had ample time while he was passing 
e long bogeys to realize that his arm ought not 
conduct in leaving it out was distinguished 
erence to danger which in his case seems to 
erved, above un-understandable. It cannot 
atit was not such negligence on his part as 
dto the injury. I am constrained to hold 
arm out while passing the stationary train 
g to allow it to hang out of the window during 
time that he passed seven bogey carriages until he 
o the eighth carriage from the door of which he received 
e injuries he complains of, he was guilty of negligence which 
directly contributed to the injury and that such negligence 
formed a material part of the effective cause thereof. 
In The Bernina (2)(), Lord Justice Lindley, in the course 
of his judgment, at p. 88, makes the following observations :—- 
“ Tuf v, Warman(2) inthe Exchequer Chamber, and Radley v, London 
and North Western Ratlway Company(3) in the House of Lords, show the true 


(1) (1887) L, R. 12. P. D. 58,- (3) (1876) 1 App Cas, 754, 
(2) (1858) 5 0. B.(N.'S.) (578). 
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O. C. J. grounds on which a person himself guilty of negligence is unable to main 

tain an action against another for an injury occasioned by the combined 

oe _ negligence of both, If the proximate cause of the injury is the negligence 

- of the plaintiff as well as that of the defendant, the*plaintiff cannot regover 

oo anything. The reason for this is not: easily discoverable, But I take it to 

B. B. & CIL be settled that an action at common law by A against B for injury directly 

"RAILWAY caused to A by the want of care of A and B, will not lie; As Pollock 

LRA Chief Baron pointed out in Greenland v. Chaplin, (1) tho Jury cannot take 

Davar J, the consequences and divide them in proportion according to the negligence 
= of the one or the other party”. 7 


_ Afterna little further discussion, Lord -Justice Lindley, in 
“eferring to cases where both parties are guilty-of negnecnes: 
goes on to observe :— ae 






















“Why in such a case the damages should not be apportioned Ido not 
profess to understand, However, as already tated, = law on the’ ‘point 
is settled and not open jo judicial discussion, ° : d 

Taking this to be the settled law, I must hold ‘that i in t 
case on the proved and admitted facts, the plaintiff was 
of contributory negligence and is not entitled to re 
damages from the defendant-Company. 

I must find the first issue in favour of the defend 
must not be-taken that my finding isin exact accor 
wording of that issue. I have attempted to se 
judgment the exact nature of that portion oft 
conduct preceding the accident which I hold to 
on his.part, and it by no means follows that th 

- to the-plaintiff was directly the result of his 
result of his negligence alone. It was t 
combined negligence of the plaintiff and th 
follows, therefore, that the plaintiff’s suit mu 

I have come to this conclusion with much 
for meto-comment on the extreme want of ge 
part of the-defendant-Company in dealing with 
suffer-undoubted injuries, the primary cause of which 
negligence. They are entitled‘to stand upon their rights 
to have cases decided in strict conformity withthe law. This, 
however, is undoubtedly-one of those-cases where costs ought’ 
not and will not follow the result. The-plaintiff-has undoubt- 
edly: suffered grievous harm to his person. He  must‘have gone 

‘drough much mental distress and- bodily painstduring the time 
he was confined to the Hospital and during his convalescence. 
He must have incurred large expenses in having his arm set 
tight. It ispossible that some permanent defect may remain 

(a) (2850) 5 Ex, Rep, 243, and -* 
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behind for some time. He has placed his case before the Court O. C. J. 
with much candour and truthfulness. He must have expended 1913 
a substantial sum of money in the conduct of the case before —_ 
the Court. This is’a case of grievous hardship to him and Jananatr 
under the circumstances, although the Railway Company has BB p Ot 
met the plaintiff in a spirit of great fairness so far as the conduct R AWA ° 
| Of this case is concerned and although its servants were most | -— 
attentive and considerate to the plaintiff when he sustained the Davar J. 
injuries, I do not think this is a case in which the defendants 
ought to have their costs of the suit from the plaintiff. Both 
parties were guilty of negligence, the combined action of both 
caused the accident. The defendant—Company has sustained 
no loss or damage as the result of the negligence on the part of 
the plaintiff, whereas the plaintif has undoubtedly sustained 
damage as the result of the defendant’s negligence ; and under 
e circumstances, I think it would be no hardship on the 
endant-Company, even though it wins this case, to leave 
bear its own costs. f 
esuit will stand dismissed, each party bearing its own costs. 









eys for the plaintiff : Captain & Vaidya. 
ys for the defendants : Crawford, Brown & Co. 
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APPELLATE CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Beaman. 
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. RAJBAX ROSHANBAX. 


DILAWARKHA SIKANDARKHA 
v. 
RAJBAX ROSHANBAX. t 


Limitation Act (1X of 1908), Arts. 124, 134 and 144—Hereditary Ofice— 
Surguro—Alienation by Surguro—Adverse possession—Limitation com- 
mences to run from the alienor’s death—Civil Procedure Code (Act V of 
1908), Sec, 11—Res judicata—First suit under the Dekkhan Ayriculturists 
Relief Act to redeem treating the alienation as mortgage—Plea taken in the 
body of the plaint and notin the prayers that the alienation was void beyong 
the alienor’s life-tine—Dismissal of the suit on the ground that alienaty 
amounted not to mortgage Lut a lease—Second suit in ejeclment—Plea 
the mortgage was not binding—Jurisdicltion—Court-Fees Act (VII of 































Certain lands were granted for the support of the office of 
(the head of Fakirs); and they descended to the disciple of eac 
the office of Surguro in succession: The lands had been alie 
previous holder of the office of Surguro in favour of th 
defendant 1, and the last alienation was made by Roshan i 


years in satisfaction of an old debt of Rs. 7,000. 
having duly nominated his son, the plaintiff, as the dj 
him, wg 
ln 1907, the plaintiff sued the defendant under 
culturists Relief Act for possession of the lands f 
on an account being taken under the Act, allegi 
of 1891 was in reality a mortgage, that nothing wa 
and that, being an agriculturist, he was entitled to sue 
prior to the expiration of the agreed term, He further a 
body of the plaint that the lands being Inam lands and Rosha 
dead, the defendant was bound to surrender them ‘gratis’ to him un 
the Watan Act. The defendant in that suit contended that the docu- 
mentin question was not a mortgage but a lease, and that, therefore, 
redemption should not be allowed; thatthe alienation did not fall 
under the Watan Act, and that the suit was barred as having been 
instituted more than twelve years after the date of the lease. 
The Court dismissed the suit for redemption on the preliminary 
ground that the document of 1891 was a lease and not a mortgage. ta 





xFirst Appeals Nos. 140 and-181 of Patvardhan, First Class Subordinate 


1911, from jhe decision, of G. V. Judge at Dharwar, 
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In 1909, the plaintiff brought the present suit in ejectment to 
recover possession of the lands from the defendant on the ground 
that Roshan had no power to alienate the property beyond his 
life-time, The defendants contended that the -suit was barred by 
limitation and as res judicata :— , 

Held, (1) that the plea of limitation failed, for there was no 
adverse possession during Roshan’s life-time, the rule being that 
the holder of the lands for the support of an office may alienate 
them for his own life or any shorter period, but cannot separate 
them permanently from the duties to which they are annexed so as 

a to bind his successor, 

Abhiram Goswami v. Shyama Charan Nandi (1), followed. e 

Gnanasambanda Pandara Sannadhi v, Velu Pandaram (2), disting. 
uished, i 

(2) That time began to run not from the commencement of the 
tenancy of the defendants but from Roshan’s death when their 
claims became openly and undoubtedly adverse. 

Tekait Ram Chunder Singh y. Shrimati Madho Kumari (3) and- Trimbak 
v. Shekh Gulam Zilani (4), referred. to. . 
Held, further, that the suit was barrbd as res judicata, for the mattor 
Ë retention of possession of the lands by the defendants upon the 

















suit and could not be raised again. 
matara Debea v. Kristokaminee, Dossee (5), referred to, 
‘Balvant v, Ramchandra Tukdev (6), distinguished, 


declaration. i 


a religious institution called the ‘Makan’ at 
e management was carried on by a Fakir who 
office of Surguro. The lands in dispute were 
upport of the office of Surguro. The property 
ne Surguro to another. Each Surguro appoint- 
le and successor. ' í ; 
ispute had been alienated by the previous 
e office of Surguro-in favour of the ancestors of 
No. 1 (Mahamadgaus). On the 28th May 1891, 
an, the’ Surguro-in-charge, executed a lease (Nazrana 
atta) of the lands in favour of; the father of defendant 
No. 1 for a term’ of seventy-five : years, in satisfaction of 
an old debt of Rs. 7000. ne 


In 1904, Roshan died, having 'appointed his son Rajbax 
(plaintiff) to be his disciple and succeśsor to the office of Surguro. 
- M 
(1) (1909) L. R. 36 I, A. 148; 11 Bom, | (4) (1909) 12 Bom, L, R., 208+ 
L, R, 1234. | (5) 1872)13 W, R, 163. 
-(2) (899) L, R. 27 I, A. 69, 1: (6) (1888) I, L. R. 13 Bom, 326, 
` (8) (0885) Le Resa I, A. 188, 197, - . [> : so tne 








rms asserted by them had been hoard ‘and finally decided in the. 
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. suit against the defendants to obtain a declaration that the 


’ did not raise the present contention of the lease not bein 
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` The plaintiff first brought a suit in 1907 against the 'de- 
fendants to redeem the mortgage of 1891 under the provisions 
of the Dekkhan Agriculturists Relief Act. He alleged that 
the transaction of 1891 amounted to mortgage, that the defen. 
dants who were in possession had been overpaid by profits of 
the lands, and that Roshan had no right to encumber the lands 
beyond his life-time. The plaintiff claimed to be an agricul- 
turist and consequently the suit for redemption was instituted 
without any payment of Court-fees. The Court held that 
the transaction in dispute was nota mortgage but a lease | 
and dismissed the suit on the preliminary ground on the 
31st March 1908. , i 
One the 7th April 1909, the plaintiff instituted the present 























lands in dispute belonged to the plaintiff and recover possession 
of them, alleging that Roshan had no right to alienate them 
beyond his life-time. He also prayed to recover Rs. 25 
from the defendants which they had received over and ab 
their dues. The defendants contended inter alia that the 
was barréd by limitation and res judicata. ‘ 
The lower Court held that the suit was neither bar 
limitation nor ves judicata and granted the plai 
declaration and possession prayed for, and awar 
Rs. 1500 as mesne profits. His grounds were as fo 


Section 11, Explanation IV, of the Civil Procedure Code 
for this purpose. Now in the first place we have to. see w 


in the former suit, Exhibit 83 isa copy of the decree 
sets out the plaint in detail, In para. 4 of it, itis sta 
being Inam and the mortgagor and mortgagee being bo 
ants were bound to give up the lands free, i.e. wi 
under the Vatan Act. To this the defendants reply 
written statement (vide para, 7 of Ex, 87):—" The plaintiff’s 
the deed is void after Roshan’s death, under the Vatan Act, is ONI 
property jis not Vatan, It belongs to the Makan, The suit is time- 
owing to the lapse of twelve years, If the contention be that the lan $ 
should be given up free on account of Roshan’s death, the suit under the 
Dekkhan Agriculturists Relief, Act would not lie,” This clearly shows 
that in the former suit plaintiff did contend that the alienation made by- 
Boshan was void beyond his life-time and was hot binding on him, though 
he wrongly relied on the Vatan Act for the purpose, Substantially it was- 
the same contention as the present. one and defendants understood: it to: 
be so, Hence Explanation IV of s, 11 of the Civil Procedure. Code does’ 
not apply. In the former suit no issue seems to have been framed about. 
this contention and decided as the decree was passed merely on a prelimiv 
nary matter, and the suit dismissed, i 5g ; T 
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Defendants contend that the suit is t me-barred under Art. 134 of the 
Limitation Act, For this purpose, the character of the property must be 
first determined, Defendants contend that itis the endowment propertv 
of the Makan. The Sanad of the orig-nal grant is not forthcoming. 
Plaintiff’s guardian says it is not in her possession, It is said to have been 
with defendants. Defendant 1 says that during his minority his property 
was administered by a certificated guardian and his documents were in the 
custody of the District Court and some cf them have not been returned 
to him, Plaintiffs have produced two certificates Exts. 64 and 65 from 
the Inam Committee, which show that the lands at Dharwar and Malapur, 
held by Pir Imambux Sarguro as Inam, were ordered by the Bombay 
Government in 1851, to be continued to hin and hig disciples permanently. 
A third certificate about the lands at Kab?apur held as Inam by the same 
Surguro is produced (Exhibit 66), It statas that those lands were held as 
Inam of the Takkya at Malapur whereas the certificates Exts. 64 and 65 
relating to the lands in suit do not describa them as lnam of the Takky» 
This shows that-the grant had not been nade for the Takkya. Perhaps 
he proceedings of the Inam Committee would throw greater light on the 
bject but none of the parties has produced a copy of the same, Th 
twas to the Sarguro and his disciples in perpetuity. The office of 
ro is a public religious office, He is she head of the order of Fakirs 
duties consist in watching the conduct of the Fakirs and settling 
amongst them (vide Exts. 30 and 3:), ` The Makan means residence 
lace where Fakirs reside, Exhikit.30 says that Fakirs are te 
e grant of the lands in suit seems therefore to have been pri- 


























erest in the property attached to’ the office ; he is merely 
as no power to alienate the property beyond his life-time, 
Sarguro seems to me analogous to that of the head of 

e latter is described in detail in 27 Mad. pp. 437 to 465, 
tated that in the case of Mathas, the ideal person is the 
l teacher which, as it were, is incarnate in the person 
ami, who for the time isa real owner and not a mere 
in suit isa religicus endowment in so far as it is 
office and hence is not alienable. In the case cited 
hat the position of the head of a Math is not the 
ous to that of the manager ofa temple, The latter is a 
while the former is not accountable in law for what he spends 
e income of the Math endowments (pp, 454 and 455), ‘The present 
appears to be similar to that reported in 27 Mad. p. 465, (note o 
Second Appeal No, 388 of 1902) and to Ehusalchand v. Mahadevagiri 1a 
Bom. H. O, R. p. 214, Plaintitf’s cause of ection arose on the death of hig 
predecessor in 1904 and the suit isnot time-barred, Article 134 of the 
Limitation Act would not apply as the office-holder is nota trustee and the 
property is not trust-property but may be said to be practically a wage 
fund, In a previous suit No, 110 of 1883 to which plaintiff’s father Roshan 
and defendant 1’s father were parties, it was held that the alienations made 
by Roshan’s predecessor were not binding on Roshan and not operative 
beyond the alienor’s life-time as he was only a life-incumbent of the lands 


ed for the support of the offics of Sarguro, Each holder has’ 
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A © J. and the office of Sarguro (vide Ex, 63). For all these reasons I. find -that 


S- aol the suit is not time-barred... A 
co) The defendants refered separate appeals to the High Court. 
HE Coyajee, with K. H. Kelkar, for defendant No.1. ` a oe, 4s 4 
3 De. ' Nadkarni, with A. G. Desai, for plaintiff. NaS 


‘Rawax G.S. Mulgaonkar, for defendant No. 2. 

Coyajee.—I submit that the plaintiff’s claim is barred by 
limitation and res judicata or by either of them. 

As regards limitation, the claim is barred under “Arts, 
144; 124 and 134. We rely on our adverse possession since 
1891, the date of the alienation by Roshan, the plaintiff’s 
predecessor-in-title. ‘The oe suit was brpuRat in 
1910. 

Although Roshan had merely" a life-iiterest, he openl 
claimed an absolute and full estate. In the case of an ‘i 
proper alienation of trust property, adverse possession 
from the date of the alienation: Pandurang v. Dnyan 
Dattagivi y. Dattatraya ©). . I submit that the point is 
ed by the ruling of the Privy ‘Council.in Gnanasa, 
Pandara Sannadhi'v. Velu Pandaram(3). Moreovey 
tion“of life estates is unknown to Mahomedan, 
Abdul Gafur v. Nizamudin(4). 

‘In Sagun Balkrishna v. Kaji Oy o 
that where trust-property is alienated by the tr 
alienees have been in possession by purchase 
twelve years, the suit for the purpose of resto 
to the'trust falls within Art. 134. The law 
inheritance applies to Math property as well 
isin the nature of a Math: see Malhar Sakh 
Udegir Guru Champatgir (6). See also Ramchan 
Mohidin); Behari Lal v. Muhammad Muttaki CN 
dent, etc., of the College of St. Mary Magdalen Oxford vy. 
Attorney-General 9 (9); Bobbeit v. South Eastern Railway Colo) 
Radhabai ¥. Anantrav Bhagvant Deshpande) Fodigantays 

. Jagannadha Row v. Rama Doss Patnaik: (2), Ta 
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+ (a) (1912) 13 Bom. L. R. 1169, (7) (1899) I. L. R, 23 Boin. '614 
(2) (1902) I. L, B. 27 Bom, 363, (8) (1898) T. L, R. 20 All, 482, 
(3) (1899) L. R. 27 I. A. 69. (9) (1857) 6 H. L, ©. 189, 
(4) (1892) I. L. R. 17 Bom, 1. (10) (1882) 9 Q. B. D. 424. N 
65) (1903) L L, R. 27 Bom, , 500, (11) (1885) I. L: Bv9 Bom, 198. - 
P (6) (1881) P. J. 108, e C (12) (1904) I. L. R. 28 Mad, 197¢ - 
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The: claim is also sbarred by res judicata. The plaintiff 
had brought a suit’ in the year 1907 in which the cause of 
action- was in effect the same as now. The cause of action 
in the suit was the unlawful detention of the lands after 
demand for delivery free from incumbrances. The suit was 
dismissed, the Court holding that the plaintiff failed to está- 

_ blish that there was a mortgage; and though the Court 
| decided upon the preliminary. issue, it refused the possession. 
Thereafter the question of possession was heard and finally 
) decided: see Woomatara Debea v. Kristokaminee Dossee (),’ 
The plaintiff failed to assert his right in the alternative if the 
document was not a mortgage: Sukh Lal v. Bhikhi (2); Soor- 
jomonee Dayee v. Suddanund Mohapatter (3); Naro Hari ve 
Anpurnabai (4); Kameswar Pershad v. Rajkumari Rutian 
Koer Zleadz (5) and Guddappa v. Tirkappa (©) referred to. 






















adkarni.—I submit with respect to limitation that none of 
Arts, 124, 134 and 144 have any scope in the present appeal. 
s were granted primarily for the support of the office of 
o. The grant was not made to the Makan directly and the 


older of the office of Surguro in successions who hada 
interest in the property, so long as he performed 


_life-tenant and had no power to alienate the 
d his lifetime. How would there be any 
sion in the life-time of one holder as 
bsequent holder who has, not then the 
aim the property? Or how can the holder 
self be supposed to have repudiated his 
guro and claimed property as -his absolute 
outwardly performing all the duties of a -Fakir 
Flo the office of Surguro? In the present case the 
itary office remained in Roshan until his death and 1 
as not usurped in his life-time by the defendants as against 
Roshan nor did Roshan claim the lands in dispute adversely. 
The defendants having stepped into. the shoes of Roshan 
cannot claim higher rights than Roshan. The plaintiffs title 
came into existence on Roshan’s death. Moreover in the 
present case there is no sale of the’ office but merely a lease 
by Roshan. The holder of the office may alienate it for his 
(1) (1872) 18 W. R. 163. (4) (1874) P, J, 218, 


(2) (1888) I; L. R, 11 All. 187, (5) (2892) I. L. R. 20 Cal. 79, 854 
(3) (1873) 20 W. R. 377, 380, (6) (1900) I. L'R. 25*Bom. 189, 








ere not the Inam of the Takkya. The grant was made _ 


elating to the office. Such a holder of the office - 
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whole life or any shorter period, but cannot separate it 
permanently from the duties to which it is annexed as to 
bind his successor: see Papaya v. Ramana (1); Modho Kooery 
v. Tehait Ram Chunder Singh (2); Kalu Narayan Kulkarni 
v. Hanmapa’ bin Bhimapa (2); Padapa bin Bhujangapa v, 
Swamirao Shriniwas (4); Appaji Bapuji v. Keshav Shamra (5); 
Malicmed v, Ganapati (6); Sathianama Bharati v. Saravana- 
bagi Ammal (7); Jamal Saheb v. Murgaya Swami (3); Babaji | 
Vithu 9), The position of a Surguro is analogous to that of {| 


. the head of a Hindu Math: Vidyapurna Tirtha Swami vy. | 


Vidyanidhi Tirtha Swami), The ruling in Pandurang v. 
Dayanu (11) is not applicable. The more apposite cases would 
he Khusalchand v. Mahadevgini@2) and Narayan bin Mahadapa 
v. Yamunabai kom RaghoC3) Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram (4) can be distinguished. The 
estate created in the present case was unknown to Maho 
medan Law and Abdul Gafur v. Nizamudin(5) has no 
plication, for that relates to disposition in favour of a priy 
family; see Mayne’s Hindu Law, para. 4o1, and Ad; 
Goswami v. Shyama Charan Nandi(6), No necessity is- 
in this case. Time would begin to run from the dat 
the claim of the plaintiff became openly adverse: s 
Ram Chunder Singh v. Shrimati Madho Kuma 
Trimbak v. Shekh Gulam Zilani (18), Article 134a 
property is purchased from a trustee for consider 
itis found that there was no consideration at a 
the plaintiff’s claim is in time. 

With regard to the plea of 12s: judicata, tw 
stand prominent therein in the first suit: ( 
sued in the capacity of an agriculturist 
brought under the Dekkhan Agriculturists Relie 
plaintiff claimed an account being taken in res 
mortgage. The plaintiff did not pray that the 
should be given into his possession because ft 
mortgage is not binding. A suit for possession on the 




















(1) (1883) I, L. R.7 Mad. 85. (11) (1911) 13 Bom. L. R. 1169, 
(2) (1882) I. L, R. 9 Cal. 412. (12) (1875) 12 Bom. H, C, 214. 
(3) (1879) I. L. R. 5 Bom, 435, *(13) (1889) P, J. 136. ’ 

(4) (1900) L R. 27 I, A. 86, (14) (1899) L. R. 27 J. A. 69, 

(5) (1890) I. L, R. 15 Bom, 13. (15) (1892) I. L. R. 17 Bom. 1, 
(6) (1889) I. L. R. 13 Mad. 277. (16) (1909) L. R, 36 I, A. 148; 
(7). (1893) I. L. R. 18 Mad, 266. . 14 Bom, L. R. 1234, 

(8) (1835) I, L. R, 10 Bom. 34. (17) (1885) L. R. 12 I. A. 188, 1% 


+ (9) (1882) T, L. R. 6 Bom, 794.1. (18) (2909) 12 Bom, L, R, 208, - 
(10) (1903) Iş L. Ry 27 Mad, 435, i 


VOL. XV.] THE BOMBAY LAW REPORTER. 


‘ground that the mortgage is not binding cannot be brought by 
an agriculturist under the Dekkhan Agriculturists’ Relief Act. 
Special relief in the nature of possession could not be granted 
under the Dekkhan Agriculturist’ Relief Act in a suit 
which was in form a suit for redemption. In a suit 
for redemption under the Dekkhan Agriculturists’ Relief 
, Act, the Court is precluded upon a plaint which carries 
no stamp as required by the Court-Fees Act in going into the 
question of the validity of the transaction and for awarding 
possession as in an ejectment suit. The Court admits an 
unstamped plaint on the footing that there is a mortgage. 
If the Court finds that there is no mortgage upon such a plaint, 
‘the Court must dismiss the suit and the Court cannot go into 
the further question whether the transaction is binding upon 
the plaintiff unless the plaintiff chooses to pay the Court-Fees 


| 












r possession before the Court. Therefore there 
ny plea of res judicata: Padmanund Sing v. 
er (8); Kishore Singh v. Sabdal Singh (4); 
ia v. Unnopoorna Daye\s); Venkatesq Tawker 
ettiar (6); Dhondiram v. Taba Savadan (7); 
mv. Banarsi Prasad (8). 

er, the cause of action in the former suit and the present 
t are essentially different. The first suit was for redemption 
and account founded on the assumption that there was a 
mortgage, the present suit is merely a suit for ejectment, 
A case on all fours withthe present case is Naro Balvant v. 
Ramchandra Tukdev(9). See also Hunter v. Stuart (10), 





(1) (1890) I. L. R. 12 All, 129, (6) (1895) I. L. R. 18 Mad. 338. 
(2) (1867) 4 Bom, H. O. (4. 0. J.) 110. (7) (1902) I. L. R. 27 Bom. 330. 
(8) (1906) I. L. R. 34 Cal, 20. (8) (1908) I L. R. 80 All. 297, 

(4) (1889) I, L. R. 12 All, 553. (9) (1888) I. L, R. 13 Bom, 326. 


(5) (1870) 14 W, R. 289, (10) 1861) 4 De G. F. & J, 168, 
R 38. A 


273 
A. O. J, 
1912 


—_— 
MAHAMAD- 
GAUS 

v. 
" RAJBAX 


— 


274 


ADJ 


1912 
MAHAMAD- 
GAUS © 

Ue 
Raspax ' 


‘unite in a - suit to’ recover possession, a claim for redemp- 


‘which were entirely distinct: see s. 45, ‘and Sheo Ratan Sing 
‘wi Sheo Sahai Misr (6). Cur. adv. vult. 


„war which the plaintiff’ claims by right of success} 
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. 


I farther submit that the suit was not heard and finally. 
decided, there being a finding on the preliminary issue., It 
could not be said that the matter was heard and finally decid- 
ed if the suit was dismissed for want of jurisdittion : Lakshman 
Dada Naik v. Ramchandra Dada Naik(); Raja valad Shivapa 


‘y. ‘Krishnabhat?): or if ‘the suit was ‘dismissed i in the form in, 


which it was brought and the adjudication was not arrived on 
the mérits of thé case: Muhammad Salim v. Nabian, Bibi (9). ( 
The. relief claimed in Ex. 5 means something which ‘the 
plaintiff may claim as a matter of right, something ` included 
in the cause of action and which, if, established, the Court. 
has no discretion to’ refuse: Ram Dayal y. Madan Mohan 
Lal (4); Fatmabai v. Aishabai G). Section, 44 of the old 
Code of Civil” Procedure shows that we: could not as of right 






















tion. “Nor were we bound. to unite the two causes of action, 


Scorr C. J.—-Thé only two points argued’ in this a 
are limitation and ves judicata. 
The property'in suit consists of lands at  Malapur a 


deceased father’ and Guru: Roshan who was a Fi 
Makan of Malapur and held also the office of Sur 
lands i in suit had been alienated by the previous 
office of Surguro in favour of the ancestors of 
The last alienation ‘was made’ by Roshan in 
lease in favour of defendant 1’s father-for a ter 
years in satisfaction of aù old debt of Rs. 7000 
case ig that Roshan’ had no power to aliena 
beyond his life-time and he claims to recover possess 
footing that since Roshan’s death the lease i is no longer bi 
It ig admitted that the property descends to the disciple“ 
each holder of the . office of Surguro in-succession, and that, 
according to custom the son of the last holder is: appointed 
disciple, successor and Surguro.. It is found as a fact, 
and the finding is not challenged in appeal, that the plaintiff 
is the disciple nominated by Roshan to succeed him. It is 
also found that the lands in suit were’ granted for the support 
(1) (1880) L L. R, 5 Bom. 48, (4) (1886) I. L. R. 8 All. 282° 


(2) (1879) I, L. B, 3 Bom, 232, ~ (5) (1888) F. L. R. 18 Bom. 242. 
(3) a L. R. ai All, 425, (6) (1884) I; L, B, 6 All, 358. 
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of the office of Surguro. This finding also has not been A. C.J. 
seriously attacked. It is not now contended that the lease 1912 
was granted by Roshan for a necessary purpose so as to bind wwe . 
the property in the hands of successive holders. Roshan died Mamanan. , 
in 1904 and the plaintiff contends he is entitled to challenge ~ GAUS 

: the alienation at any time withii twelve years of that date. Baat 
The defendant contends that time ran in his favour, as lessee ae 
fora term, from the date of the lease and that the suit is Scott U. J. 
barred. In support of this argument the defendant placed 
reliance chiefly upon the judgment of the Privy Council in 
Gnanasambanda Pandara Sannadhi v. Velu Pandaram (1). 

-That was.a case of sales of an office which were void ab: initio 

and it was held that time ran in favour of the purchaser from.. 

the date of the sales and the vendor’s right and the Tight of his 

son, who would succeed to the office by inheritance, was barred 

fter twelve years. In the present case, however, we have no 

le of an office but a lease for a term of years by the holder for 

time being of lands assigned to support. services rendered 

e Makan and a religious community by successive holders. 

ule in such cases is that the holder of the lands may 

e them for his own life or any shorter period but can- 

ate them permanently from the duties to which they 

d so as to bind his successor: see Mayne’s Hindu ; 

jon 401. i 

t judgment in somewhat similar càse the Judicial 

eld thata lease granted by aMohunt, whose 

d received the land as a gift for the servicé of 

whose Shebait he was, was valid only during ` 

was recoverable by ae successor suing within 

the death of the lessor Mohunt: Abhiram 

ama Charan Nandi (2).- 

ended for the - defendant that’ this eds of cases is 

guishable as here. the property is heritable by sons sub- - 

t only to their nomination by their father as ‘disciples. 

-The right of the plaintiff. would then however be, regulated 
by the rule, which has been applied in the case of’ Ghatwalfi 

, tenures in Tekait Ram Chunder Singh v. Shrimati M adhp 
, Kumari (3), and in the case of Saranjamsin 7; rimbak v. Shekh i 
Gulam Jilani: (4), viz., that time would begin .to run not from | 


} 
























the commencement of the tenancy of the person claiming to i 
“() (1899) L. R. 27 L. A, 69 ; 11 Bom . L. R. 1234. 
2 Bom. L. R. 597, e’ 7 (3) (1885) L. R. A A, 188,. 197, 


(2) (1909) L. R. 36 I, A.148; (4) (1909) 12 Bom, L, R, 208, 218, 
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-~ action was stated to have arisen on the rst 
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hold as a tenant but from the date ‘when the claims ‘of the 
parties became openly and undoubtedly adverse. On this 
footing there was no adverse possession during Roshan’s life- 
time. For these reasons we think the plea of limitation 
fails. 

It is otherwise however vith the plea of res judicata. 

In Suit 155 of 1907 the plaintiff by his next friend sued the 
defendants for possession of the lands now in suit free of 
incumbrances. 

It was alleged that the document by way of lease under 


- which the defendant claimed to retain the land was in reality 


a mortgage, that having regard to the fact that the defendant’s 





















usufructuary mortgagee under an earlier mortgage, there wa 
in fact nothing due by the plaintiff and therefore being 
agriculturist he was entitled to sue for redemption prior to 
expiration of the agreed term: his plaint then proceed 
follows: ‘Moreover the said lands being Inam land 
person who fook (gave?) a mortgage of them in writin 
dead the defendant is bound to surrender them gra 
the Watan Act. Therefore this suit is filed. ” 

The allegation of mortgage by an’ agriculturj 
doubt resorted to in order to avoid the plea t 
was premature while the allegation that the alie 
of mortgage was void after the death of the mor 
berately put forward as a second line of atta 


when the plaintiff demanded delivery free of 
the defendant refused. The written state 
set up the case that the document in qu 
mortgage but a lease, that the alienation did 
the Watan Act and that the suit was barred as havi 
instituted more than twelve years from the date of the 

In the present suit the plaintiff’s case is stated i in para 3 of 


. the plaint as follows :— 


“ The said lands being Sarva Inam lands which are to continue with the 
plaintiff’s family in the succession of disciples in the capacity of Malapur 
Makandar Fakirs the deceased Roshan Baksh had no right and power 
whatever to pass in writing those lands by way of mortgage or lease or in 
any other manner so as to let them continue in force .after his death, 
There is no reason for the land to continue with the defendant but if the 
defendant is asked to relinquish the lands he does not’ relinquish them, 
Therefore it became necessary to file this suit,’ 


* 


VOL. XV.] THE BOMBAY LAW REPORTER. 


The complaint in both suits was the unlawful retention by 
the defendant of the lands after demand for delivery free of 
incumbrances. In both suits the. point was put forward by 
the plaintiff that the alienation ceased to be effective after 
the death of Roshan Baksh. In the first suit the defendant 
expressly alleged that the document of alienation was a lease 
and not a mortgage, but the plaintiff who had the conduct of 
the proceedings deliberately declined to accept that view of 
the document or to assert his right in the alternative on that 
basis. 
The first suit was dismissed by the Court on the ground 
that the plaintiff failed to establish his contention as to the 
character of the document upon which he had elected to go to 
trial. The matter of the tetention of possession of the land by 
the defendant upon the terms asserted by him has been heard 
nd finally decided in the first suit and cannot be raised again : 
e Woomatara Debea v. Kristohaminee Dossee (1), : 
t was argued by counsel for the plaintiff that the Court 
o jurisdiction by reason of the provisions of the Court- 
ct to try any issue in the first suit except the question 
aintiff’s right as an agriculturist to redeem. We have 
referred to nor are we ‘aware of any authority for the 
The plaintiff by his next friend was dominus litis 
tt-Fees Act did not prevent him from having his 
in the way considered most advantageous to him. 
Naro Balvant v. Ramchandra Tukdev(2) relied 
plaintiff is clearly distinguishable. It presents 
sential features of the present case. The two 
e not concerned with the relations of the 
endant arising under one and the same docu- 
ere was no alternative line of attack in the first 
eliberately abandoned by the plaintiff; on the contrary 



















We are of opinion that this suit is not maintainable owing 
_ to the bar of res judicata. We reverse the decree of the lower 
Court and dismiss the suit with costs throughout. 


BEAMAN J.—I entirely concur. 
Decree reversed. 


(1) (1872) 18 W. R. 163, (2) (1888) I, L, R. 13 Bom, 326, 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, J ustice Chandavarkar, 


NARAYAN ANANDRAM MARWADI 


1912 ` 
Se v, 
December 18. GOWBAI DHONDIBU JAGTAP. i 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Sec, 22—Civil, Procedure 
Code (Act V of 1908), Sec. 60—Money- decre e—Execution—Atiachment— { 
Immoveable property—Failure to plead status of agriculturist—Sale of 
property in execution—Subsequent suit by original owner on the plea that 
he being agriculturist his property could not be sold in execution—Indian 
Evidence Act ( I of 1872), Sees. 101, 102, 103, 114, ill. (e)—Presumption, 


In 1885, the plaintiff mortgaged certain lands to the ist defendant 
with possession for sixteen years, A creditor of the mortgagor obtain- 
ed a money-decree against him in the Vinchur Court in 1888, There was 

z nothing to show that the portgagor pleaded in that suit that he was an 
agriculturist, In execution of the decree, the lands were. sold at a 
_auction-sale, In 1896, the auction-purchaser’ s right i in the land Was 8 
“to the mortgagee (defendant). The mortgagor filed the present sui 
1908 to redeem the mortgage alleging that he, being an agricultu j 
* the date of the sale in 1888, could not be deprived of his right i int} 
by attachment and sale in execution of a money-decree by vj 

s, 22 of the Dekkhan. Agriculturists’ Relief Act, 

Both the lower Courts found. that as a matter of fact the 
an agriculturist since 1885 down to the date of the present’ 
the Court-sale being in invitum of the judgment-debtor ; 
redemption must be decreed against the frst defendant 
void under s. 22- of the Dekkhan Agriculturists’ Reli 
defendant appealed to the High Court and Batchelo 
confirmed the lower Court’s decree, holding that it 
the sale of 1888 was a valid sale or that the plainti 
forward his status, the record of the suit and th 

` ings in that suit not forthcoming. Tha ist 
appealed under the Letters Patent, - 

Heid (reversing Batchelor J.), that the suit 

_ there was no reason to suppose that the property sold 
: Court in execution was the property of an agriculturist, in 
the, mortgagor had not proved in the first suit that he, be 
to the privileged class so as to render s, 220f the Dekkhan Agriows 
turists’ Relief Act applicable to his case, which was, therefore, goy- 
erned by the general rule contained in s, 60 of the Ciyil Procedure 
Code, 1908, x 
- Held, further, that the Vinchur Court could not þe assumed to have 



























* Appeal No, 12 of 1912, under No, 5 of 1910, confirming the decree 
the Letters Patent, in Second passed by G. L. Dhekne, Second 
Appeal No, 545 of 1911, from the Class Subordinate Judge at Koper- 
decision of J. D. Dikshit, District gaon, in Civil Suit No, 379 of 
Judge of Ahmednagar, in Appeal 1908,. 
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debtor’s property, for the maxim of law which must be followed i in the 
- absence of evidence is that it must be assumed that everything which 
ought to have been done was done by that Court (s, 114, ill. (e), of the 
Indian EvidenceAct, 1872), 
Harris v, Knight, (1) ee to. 
Pandurang Balaji v. Krishnaji Govind (2), followed. 


E acted contrary to law in passing orders for a sale of the, judgment- 


SuIT to redeem a mortgage. 
On the 23rd July 1885, the plaintiff's predécessor-in-title 
mortgaged the lands in dispute to the defendant Narayan 
. Anandram with possession for a period of sixteen’ years. 

In August | 1888, Tikaram Uderam, a creditor of the mort- 
gagor, brought suit ona money-claim against the mortgagor in 
the Vinchur Court. In that suit, the mortgagor failed to plead 
is status of agriculturist. The suit ended in a decree against 
e mortgagor. In execution of the decree; the’ mortgagor’s 
ts in the land were attached; and. were subsequently sold 
urt-sale to Bandu Uderam, a brother of Tikaram Uderam. 
1896, these rights were sold by Tikaram to the mort- 
efendant). 

į 27th November'r908, the mortgagor ‘sued to redeem 























atemeént that he having purchased the equity of 
m the auction-purchaser was not’ liable to be 
plaintiff contended that he being an agricul- 
e deprived of his right in execution of a simple 
t the sale in execution was illegal and of no 
d that the auction-purchaser and the defen- 
aid to be the owners of the land, and that 
of redemption was not in any way affected 


ubordinate Judge held that the auction-sale relied on 
e defendant was illegal and a nullity; and that as on 


mortgage-debt had ‘been satisfied, the defendant was bound to 
deliver back the land in suit to the plaintiff free from mortgage. 

On appeal the decree was confirmed byt the District Judge 
on the following grounds :— 


It ‘was next cofitended that thé sale was not a'nullity andin support of 


the argument reliance was placed on ‘the rulings in 28 Bom, 125 and 12 Bom.’ 
L, R. 712. The ruling in the former case would appear to have some bear- 


SS ee eee 
(1) (1890) 15 P. D. 170. (2) (1903) I. L. R. 28 Bom, 125, 


om the’ defendant under the provisions of the" 
riculturists’ Rélief Act. The’ defendant contendédin © 


taking accounts under the Dekkhan Agriculturists’ Relief Act the- 


279 
A. CO, J, 
1912 


w 
NARAYAN 
U. 


` Gowsar 


280 


A 0. Jd. 
1912 


oy 
NARAYAN 
v. 
GowBal 


e 

THE BOMBAY LAW REPORTER. [ VOL. XV.. 
ing on the present case but it ‘ts clearly distinguishable, Section 266, Civil 
Procedure Code, 1882, enacted asageneral rule that all property was 
liable to attachment and gale in execution of decrees and then pointed on 
certain exemptions the burden of proving which lies on the persons claim- 
ing them. The exemptions contained in s. 266, Civi} Procedure Code, are 
therefore not in pari materia with the prohibition contained ins 22 of the 
Dekkhan Agriculturists’ Relief Act. Section 74 of the Act enacts that 
“except in so far asit is inconsistent with this Act the Code of Civil 
Procedure shall apply to all suits and proceedings before Subordinate 
Judges under this act” and this section has been only recently extended 
to other than the four Dekkhan districts, Section 22 enacts the principal 
rule and takes any Court’s jurisdiction to attach and sell agriculturist’s 
immoveable property and is thus inconsistent with the first para, of s. 266, 
Civil Procedure Code; 1882 The case in 12 Bom. L. R. has also no appli- 
cation as it was not a case of entire want of jurisdiction and depended upon 
proof of certain circumstance under s. 22. The executing Court was bound to 
see if the property it was selling did not belong to an agriculturist (vide 
31 Bom. 5) and in many districts itis the practice first to issue notices to 
determine fact, Iam therefore of opinion that the ruling in 18 Bom 
cited by-the learned Sub-Judge is applicable. All the arguments ng 
raised were raised in the pleader-arguments in that case. I would = 
refer to the ruling in 33 Cal, 451 and quote the following observations 
page 456, “Thus the Court purporting to sell the property had no 
whatever to do so. Thatseems to me tobe sufficient to vitiate tg 
ceedings ab initio. The proceedings are vitiated ab enztio on the gro, 
there was no power in the, Court to send the certificate for execu, 
Birbhum Court, That is sufficient to show that the sale ca 
For these reasons I hold that the sale issa nullity, 


The defendant appealed to the High Court. 


| 



























The appeal was heard by Batchelor J., on the 
1912; when his Lordship in dismissing the ap 
the following judgment :— 


BATCHELOR J.—The facts upon which thi 
be decided are these: In July 1885 the la 
mortgaged by three brothers, one condition of th 
being that the mortgagee was to have possession for SÀ 
years. He has had that possession and enjoyment, but he n 
resists the mortgagors’ suit to redeem him. His resistance is 
sought to be justified from the following circumstances :— 

Three years after the execution of the mortgage, that is to 
say in 1888, a money-decree against the mortgagors was 
obtained in the Vinchur Court by one Tikaram Udaram. At 
the Court-sale which ensued in August 1888 the property was 
bought for Tikaram by his brother. In May 1896 the 
mortgagee-appellant became the purchaser, though it is- not 
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agreed who sold to him, whether Tikaram or. a subsequent 

holder. , i 

~ Itis conceded that the mortgagors now are agriculturists, 

have always beer agriculturists, and therefore were so at the 
time of the suit and subsequent proceedings in the Vinchur 
Court. Since that was then their position, it is contended 
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on their behalf that the order made by the Vinchur Court for Batchelor J, 


the sale of their immoveable property was invalid by virtue 
ofs. 22 ofthe Dekkhan Agriculturists’ Relief Act. To that 
the reply made by the mortgagee is that the mortgagors’ 
. status as agriculturists was never pleaded in the Vinchur Court, 
and that being so, the Court had jurisdiction to order the 
sale of the immoveable property. If that is so, then itis 
argued that Tikaram, through his brother, obtained a good 
title, and in consequence the mortgagee has also obtained a 
good title. It appears to me, however, that the basis of fact 
which -alone could justify the submission ofthe appellant’s 
gument is wanting in this case. There is nothing before 
to show what happened or did not happen in the Vinchur 
which was heard and decided by the Chief of Vinchur, 
ising for that purpose the special powers -of a Subordinate 
What the pleadings were in that suit, what the issues 
at the findings were, what was claimed on one side 
ed on the other, of all this we know nothing. All 
shat can point to is a copy of the sale-certificate. It 
whether sucha copy would be admissible. But 
tit would be admissible, its mere omission to 
resent respondents as agriculturists seems to me 
ficient basis from which to infer that at the 
suit or during the execution-proceedings the 
omitted to plead their status. Mon constat that 
chur Chief’s decision was .not arrived at in spite of 
e agricultural position of the mortgagors being brought to 
the knowledge of the Court and in simple inadvertence or 
forgetfulness of the provisions ofs. 22 of the Dekkhan Agricultur- 
ists’ Relief Act; and in that case the decision would be null 
and void. I think, therefore, that the question ought to be 
- decided against the ‘appellant on the ground that the legal 
argument upon which he seeks to rely is wanting in the 
necessary substratum of fact... In this view it is unnecessary 
‘for me to express any opinion as to what ought to be the 
answer in law if the facts assumed by the appellant had been 
shown to exist. 
p 36 
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-the plaintiff pleaded the status of agriculturist in the 
¿itself and in the execution, proceedings. How is the exec 
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- The appeal i is dismissed with costs. : 


The defendant appealed .against this decision under the 
Letters Patent. : . ; i 


Nadkarni, with M. V. Bhat, for the appellants.—We submit 
all the three lower Courts have proceeded-upon an erroneous 
inference in law. -The position may be shortly summarised 
thus: The equity of redemption in the property was sold in 
execution of a money-decree against the plaintiff's ancestors 
on 25th August 1888 and the rst defendant has stepped into 
the shoes of the purchaser at the Court-sale. If the; Court- . 
‘sale is unimpeachable, it is immaterial that the 1st defendant 
who purchased the property subsequently had a mortgage of 
the year 1885, which contained a recital that the mortgagor 
‘was an agriculturist. The plaintiff must show that the Court- 
„sale was void, being made without jurisdiction. The onus is 
on the plaintiff to show that the sale was illegal. Assuming 
that the plaintiff was an agriculturist, it must be shown t 

























Court or the purchaser to know that the property. 
judgment-debtor was not liable to be attached and 
execution of a decree for money? See Evidence Ac 
102,103. The status of agriculturist was within t 
knowledge of the then plaintiff. Moreover the ma 
in the absence of evidence is that everything was 
Court which ought to be done: see Harris v. 
Malkarjun v. Narhari (2). It cannot be assume 
. Courts have done, that the executing Court acted 
„in passing order for the sale of the property, | 
there is nothing now to show what the pleadin 
were, or what the issues were. The lower Cou 
based their judgments upon one circumstance alone tha 
a matter of fact the plaintiff was an agriculturist from the 
year 1885 down to the date of the present suit. But that is not 
enough for the plaintiff to succeed. The plaintiff must fur- 
ther prove that the Court was put in possession of that fact at 
the time ofsale : see Pandurang Balaji v. Krishnaji Govind (8). 

It isa generalrule of law that in Courts oflaw only those 
facts are to be taken to’ exist which are proved: see Bennett 





 (1).(a890) 15 P. D. 170, 179. © &)G908) TL, R. 28 ‘Bom, 125 ; 
(2) (1900) T. L. R; 25 Bom. 337, 347. 5 Boni, L. R; 79% : 
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v. Hamill). In Bowen y. “Evans (2) Lord St. Leonards 
remarked that it is of the greatest importance that sales made 
under the authority of the Courts should not be lightly set 
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aside. See also Yommey v. White (3), which was cited with Narayan 


approval by Jenkins C. J. in the Full Bench case of Shivial 

l Bhagvan v. Shambhuprasad (4). See also Umed v. Jas Ram(5), 
which is a case of an agriculturist, wherein the status was 
not pleaded. ; 


P. D. Bhide, for the respondent.—The plaintiff’s- status as 

an agriculturist was held established by the three Courts. 
The purchaser takes the risk, caveat emptor. If the proceed- 
! ings in the Vinchur Court are not forthcoming, why should 
itbe assumed that the status of an_agriculturist was not 
pleaded? It may have been pleaded on the contrary. It is 
natural to suppose that it was; for that fact was notorious. 
hings are thus clear: (1) The plaintiff was-an_agricul- 
(2) The property of a person who happened to 
an agriculturist was sold. Though we concede that the 
certificate does not show that the judgment-debtor 
described therein as an agriculturist,’ we submit 
ahalavu' v. Kusaji (6) is on all fours with the 
case. Question as to the status of an agricul- 
t raised in the suit can be raised in execution 
s: Martand v. Vinayak). Therefore it can 
the suit as well. The execution proceedings are 
į the judgment-debtor, and there is no evidence to 
judgment-debtor was aware of the execution pro- 
ustomji Burjorji v. Kessowji Naik (8) 
ram Phatak vw. Kashinath Bapu Shankar (9); 
hatierji v. Rakhal Das Chatterji(1°) ; Ajibal 
a Hegde v. Shirekoli Timapa Hegde (1) must apply 
e case. The Court has no jurisdiction to sell the property 
fof the agriculturist judgment-debtor: Girish Chandra 
Changdar v. Golam Karim (12), Pandurang Balaji v. Krishnaji 
Govind (13) was not a case under s. 22 of the Dekkhan Agri- 
culturists’ “Relief Act but one under s. 266 of the Civil 















(1) (1806) 2 Sch, & Lef, 566, 577, (8) (1884) I. L. R. 8 Bom. 287. 
(2) (1844) 2 Jo & Lat, 178, 259. (9) (1886) I. L. R. 11 Bom, 174. 
(3) (1850) 3H. L. O. 49, 63. (20) (1888) I L. B. 15 Cal. 674 
(4) (1905) I, L. R. 29 Bom, 435. (11) (1892) I. L. R. 17 Bom, 629, 
(5) (1907) I. L. R. 29 All. 622, (12) (1906) I. L, R. 33 Cal. 451. 
(6) (1893) I L. R. 18 Bom. 739. (13) (1903)-I. L, R. 28 Bom, 125+ 


~ (7) (1906) LL, R. 31 Bom. 5. 
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> In the year 1896 the mortgagee took a conveyance from 
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Procedure-Code, whereas Mahalavu v. Kusaji() isa direct 
authority under s. 22. 


Scott C. J.—The facts ‘which give rise to the present 
appeal are that. the plaintiff's predecessor-in-title executed a 
mortgage in 1885 in favour of the defendant’s predecessors-in- 
title under which the mortgagee was to be entitled to 
possession for a period of sixteen years. During the currency 
of that period, in the year 1888, a Marwari creditor of the 
mortgagor filed a suit on a simple money-claiin'in the Vinchur 


‘Cotirt and obtained a decree. In execution of that decree 


the equity of redemption of the mortgagor, that isto say the , 
subsisting right, title and interest of the mortgagor, in the 
mortgaged property.was put up for sale and purchased by a 
person Bandu Uderam who is not a party to these proceedings. 



















Tikaram Uderam who described himself “as the bro 
Bandu Uderam in whose name the Court-purchase had, 
_ ace of the interest purchased at that sale. Then ‘at the , 
vf the yéar 1908 the plaintiff filed this suit for redempti 
the mortgaged property alleging in his plaint t 
defendants resist redemption on the ground that t 
title and interest of the plaintiff “Kondaji in 
in suit was attached ‘and sold in execution ofi 
money-decree at the ‘instance of one “Mag 
wadi; that Magniram himself was the 
chaser in execution; that: Magniram’s heir sol 
to defendant No. 1 and the defendant'No. 1 re 
tiff’s right to sue on the ground of his being 
the land in suit. The plaint ‘proceeds, “ The p 
that he being an agriculturist could not be de 
right in the land by any attachment of his right in°ex 
of a simple money-decree, that the’sale in execution is ille 
and of no effect whatever, and that Magniram (the auctions 
purchaser) and defendant No. 1 could not be said to be the 
owners of the said land as against the plaintiff No. 1, and ‘that 
the plaintiff’s right of reog pilon is not in any way affected 
by the sale.” 

On those allegations in the plaint the learned Subordinate 
Judge assumed that the Vinchur Court had sold the right, title 
and interest of the plaintiff and that the certified copy of the 
certificate of sale, Ex. 11, was good proof of that sale; but he 


(2) (1898) I. L. R, 18 Bom, 739. 
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held that the sale was inoperative by virtue of the provisions 
of s. 22 of the Dekkhan Agriculturists’ Relief Act. 
An appeal was preferred to the learned District Judge who 

decided upon the facts that the plaintiff and the original 
| mortgagor had always been agriculturists from the date of the 
' mortgage, and he adopted the.conclusion of the Subordinate 

Judge that the sale was inoperative under s. 22 of the 

Dekkhan Agriculturists’ Relief Act. 

A second appeal was preferred from that decision to this 

-Court and was tried by Mr. Justice Batchelor sitting alone as 
a Division Court. Upon the findings of fact of the District 
Court it was taken for the purpose of the decision that the 
plaintiff and his predecessor had been agriculturists from the 
date of the mortgage in 1885. The learned Judge held that 
there was nothing to show what happened or did not happen 
the Vinchur suit. What the pleadings were in that suit, 
lie issues were, what the findings were, what was claimed 
e side and denied on the other, nothing was known, and 
ere omission to describe the respondent as an agricul- 
as an insufficient basis from which to infer that at the 
e suit or the hearing of the execution proceedings 
vors omitted to plead their status, and that it did 
at the Vinchur Chief’s decision was not arrived 
the agricultural position of the mortgagors being 
knowledge of the Court in simple inadvertence 
of the provisions of s. 22 of the Dekkhan Agri- 
Act; and on these grounds the learned Judge 
le was a nullity under s. 22 and affirmed the 
istrict Court. 
from the judgments of the lower Courts that 
idence adduced in the case to show whether 
he defendant in the Vinchur Court was known to be 
Mericulturist at the time of the hearing or of the execution 
roceedings. : 
The plaintiffs have been unable to show that the suit was 
instituted by the Marwari creditor after.obtaining a certificate 
of a conciliator under the Dekkhan Agriculturists’ Relief Act, 
which, if the defendant was an agriculturist, would be 
necessary before the suit could be entertained. In the absence 
of evidence, therefore, the question is, what is the proper 
inference which will be drawn in law ? 

Now the provisions of s. 22 of the Dekkhan Agriculturists’ 
Relief Act are provisions conferring upon members of a certain 




















285 


A. ©. J. 


1912 
aad 
NARAYAN 
2. 
Gowsal 


DUll Ud. 


286 2. THE BOMBAY LAW REPORTER.  [-VOL. XV- 


A. 0. J. class great privileges in litigation. The section confers upon 
1912 2 person who is shown to be a member of the privileged class 
~~ the right to resist the attachment or sale of any of -his 

Narayan immoveable property and to contend that’ if an attachment or 

v. sale took place in violation of the provisions of the section, 
Gowsar such attachment or-sale shall be held to þe void. 
Scott C.J. How then is the Court to know when it is authorized to 
~~ attach and sell property and when it is not? The ordinary 
rule is that set out in the Civil Procedure Code, s. 60, 
which reproduces s. 266 of the Code of 1882. It provides: 
that property liable to attachment and sale in execution of a 
decree is lands, houses etc., belonging to the judgment-debtor. 
‘An agriculturist in order to, resist the application of that general 
-rule must, we think, show that he belongs to the privileged 
class so as to render s. 22 of the Dekkhan Agriculturists’ Relie 
-Act applicable to his case. That conclusion seems to foll 
from the provisions of ss. ror, ro2 and 103 of the E 
Act. In the absence of proof we, therefore, hold that 
was no reason to treat the immoveable property sold 
Vinchur Court as the property of an agriculturist. 
A further presumption may be applied to the 
learned Judge of the Division Court says, “ It does 
that the Vinchur Chief’s decision was not arrive 
`of the agricultural position of the mortgagors bei 
the knowledge of the Court”. But the maxim 
‘must be followed in the absence of evidence is 
-which ought to have been done was done by 
s. 114, ill. (e) of the Evidence Act an 
of Lord Justice Lindley in Harris v. Kni 
therefore, be assumed that the Judge of t 
acted contrary to the law in passing orders for 
- judgment-debtor’s property. 

On behalf of the respondents reliance has been placed 
„the judgment. of this Court in Mahalavu v. Kusaji (2) , which 1 
no doubt a case on the facts very much resembling the present. 
It is, however, evident from the report that the point ‘which 
«we have been considering was not presented to the Court at 
the time of the argument and was not discussed in the judg- 
‘ment, unless we-assume that the finding of the Subordinate 
Judge that the plaintiff was an agriculturist was a finding that 
the plaintiff was a proved agriculturist at the time of the 
























(2) (2890) 15 P. D, 170, 179. (2) (1898) I, L. R, 28 Bom. 739. -- 


VOL. xv: ] THE BOMBAY LAW REPORTER. 


original decree of 1875 mentioned in the report. If the finding 
went to that length, then the judgment would not be appli- 
cable to the facts of the present case. Ifthe finding did not 
cover that point, then the point upon which we are deciding 
this case isa point that was not present to the mind of the 
Court at the time of the decision. But there isa more recent 
decision of this Court upon an almost exactly a similar point 
in which the view which we are now taking was adopted. 
That is the decision reported in Pandurang Balaji v. Krishnaji 
Govind (1), the section under consideration being not s. 22 of the 
Dekkhan Agriculturists’ Relief Act, but s. 266 (c) of the Code 
of 1882, which provides that the following particulars shall 
not be liable to attachment or sale, namely, the materials of 
ouses and other buildings belonging to and occupied by 
griculturists. In that case Sir Lawrence Jenkins said: “The 
se, apart from cl. (c)of s. 266, clearly could be attached and 
iv execution of the decree, and it was only if it were 
that it fell within cl. (c) that it could not be attached 
But admittedly the judgment-debtor never suggest- 
less proved, that cl.(¢) had any application to the 
a general rule that in Courts of law only those 
taken to exist which are proved; so that it is 
in the absence of proof the exemption from 
chment or sale did not exist for the purposes of 
roceedings. Therefore the executing Court 
isdiction to make the order it did”. 

ns we set aside the decree of the lower Court 
it.with costs throughout. 

















Decree reversed. 


` (1).(4903) I. L. B. 28 Bom 125; 5 Bom. L, R, 799. 
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‘Evidence Act (I of 1872), Secs, 114, all. (8), . 133—A ccomplice—Evidence 
—Corroboration—Amount of corroboration, 


The testimony of an accomplice ‘is not required by law to be cor- 
roborated. The rule of practice which lays down the requirement 
should be applied with due:regard to the varying circumstances of each 
particular case. The corroboration .needs be not only quoad the inci- 
dents and circumstances of the crime, but also quoad the identity o 
the personality of the offender. 

The law does not require that every detail of the approver’s s 
must be fortified by a similar story told by an independent witnes 
effect of any such principle would beto rule out the acco 
evidence as altogether inadmissible. It is only necessary 
accomplice’s evidence should, in the circumstances of eac 
case, receive that corroboration which it seems to require, 

There is no rule either of law or of practice which seek; 
inflexible canon as to the precise degree of corroboraty 
cases should be demanded for an accomplice’s evideng 


Queen-Empress v. Ram Saran (1), explaine 


THE accused were tried for the offence 
they brought about the death of one Par 
March 1912, under circumstances stated j 
judgment. 

In the case against the- accused, the 
Tara, the mistress of the accused No. 1, whd"=s 
houses occupied by accused No. 1 end Parsappa a 
‘a pardoned accomplice. The Sessions Judge found it 
to place reliance on her testimony in the absence of adeq 
corroboration, on the following grounds :— 

The only circumstances which can be considered to corroborate Tara in 
any way are that’a blanket of hers was found by the dead body, that she 
stated that Parsappa’s keys had been thrown into the pit of the privy and 
they were actually found there, that she gave an apparently accurate list 
of ornaments before they were found, that accused 2 said the ornaments 
¿were in Ningappa’s house and they were obtained from Ning- 


l 
‘ 








_ *Criminal Appeal No. 430 of 1910, by E. H. E. Leggatt, Sessions 
-by the Government of Bombay, Judge of Dharwar, - 
from an order of acquittal passed (1)(1885)I. L.R 4 
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appi, and that Tara says she handed over to accused 1 a nose-ring 

. Which she found later in her house, and accused 1 produced the nose-ring 
from his shop, The first three items, though they certainly go to shew 
that Tara had something to do with the murder, in no way corroborate 
her as to the identity of the murderors. The two last items do corroborate 
her on this point, but in so sarious a case this quantity of corroboration 
sems very small, scarcely enough indeed to render worthy of credit 
evidenc>, which without corroboration is unworthy of credit, even if no 
serious defects were apparent, In this case, however, I think there are 
some points which are open to criticism, 


In the result, the learned Judge finding the accused not guilty 
acquitted them and set them at liberty. 


The Government of Bombay appealed against the order of 
acquittal. 

















L. A. Shah, acting Government Pleader, for the Crown. 
Wadia, with Æ. H. Kelkar, for the accused. 


BATCHELOR J.—In this case two men Kuberappa bin 
armappa, accused No. r, and Krishna bin Yellappa, accused 
, were charged before the Court of Session at Dharwar 
nurder by causing the death of one Parsappa. They 
equitted by the learned Sessions Judge with whom the 
ors agreed, and from that order of acquittal this 
ow brought by the Government of Bombay. 
> convenient to set out in imine certain admitted 
case, and those admitted facts are these : The 
appa, a man of advanced years, was related to 
d who expected to inherit- property from him. 
sed are close friends. Next door to the first 
is mistress, a woman named Tara. Next door 
e deceased man Parsappa. Buth the accused 
arrassed circumstances. On the night of the rrth 
Parsappa was by some person or persons strangled to 
eath under circumstances which constituted his killing the 
offence of murder punishable under s, 302 of the Indian Penal 
Code. His dead body was found in his own house partly 
covered bya blanket on the following morning, the rath of 
March. Search of the premises was made and ornaments 
worth Rs. 1,500 were found to have been stolen from his safe. 
Th safe had to be forced Open, asthe keys of it could rot 
be found. This crime baffled detection for some time, and 
not till after the lapse of about a month did the investigation 
upon which the prosecution now rely prove fruitful. The 
above, as we have said, are the admitted facts, 
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A. Or. J. And the facts upon which the prosecution in this 
igig case rely are as . follows:—According to the prose. 
©., cation it was the two accused who plotted to 

Buenror ` kill the deceased in order to rob him of his ornaments and 

1 so to relieve their own indebtedness. To that end they lured 
RuBBRAPPA him into the house of Tara on the pretext of supplying him 
Batchelor J, with medicine for his eyes which had been giving the deceased 
some trouble. When he had been thus enticed into the house, 
Tara, obeying the orders of the two accused, squeezed some 
“chilly j juice into his eyes, and thus temporarily blinded him. 
While thus disabled, he was set upon by both the accused 
who strangled him, the second accused also striking him 
on the jaws and chest with a large stone. The two accused 
then removed the deceased’s keys, rifled his safe of the orna- 
ments, threw the keys into the pit of Tara’s privy, and then, 
carrying off the corpse out of Tara’s house, took it throug 
the court-yard over the party wall into the deceased’s hou 
and there abandoned it leaving Tara’s blanket lying pa 
over it and partly near it. The next morning the vill 
suspicions were aroused and the Police were commu 
with. The house was entered and the dead body of P 
was found and sent off for post-mortem examinatj 
clue to the perpetrators of the offence was obtaine 
toth April when the Sub-Inspector, following u 
formation which had been conveyed to him r 
blanket’found on the corpse, went to Belgaum, 
residence of Tara, and there collected certain 
planket was Tara’s property. Armed with thi 
turned to Dharwar and confronted Tara with 
which he had acquired. On the 13th April 
was arrested. On the 15th April the second “ad 
Tara were arrested, and the bulk of the ornaments stolen ’ 
found in the house of the first accused’s grand-father Ningapp . 
on information supplied by the second accused. On the 16th 
April Tara made her confession to a Magistrate, which confess- 
ion is to all intents and purposes to the same effect as her 
deposition in the Court of Session. On the 17th of April, in 
consequenée of information furnished by Tara, the pit of. her 
privy was searched by Bhangis, and init were found.a lock 
and some keys which are fully identified as those of Parsappa’s. 
On the 18th April the first accused produced from where. it lay 
hidden i in a file of letters a pearl nose-ring also fully identified 
‘as the property of the deceased.’ 


; 
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Such are the facts which the prosecution claim to have 
established in this case, and upon these facts it is urged that 
the guilt of the accused is placed beyond all doubt. From 
what we have already said it will be recognized that the evi- 
dence in the case falls substantially under two heads: first, the 
evidence of the accused No. 1’s mistress, the accomplice Tara ; 
and secondly, the evidence of the numerous witnesses who 
prove that onthe accused’s arrest they, whether directly or 
indirectly, produced ornaments which are identified as the 
property of Parsappa. 

Mr. Wadia, who has said on behalf of the accused persons all 
that could be said, began by reminding,us that the accused in 
this Court of appeal standin a stronger position than they 
occupied in the Court of trial, inasmuch as the learned trying 
Judge had the advantage of seeing and hearing the witnesses. 
It is true that that advantagé is denied to us, but in this parti- 
lar case the advantage is rather apparent than real, for we 
‘that the appeal may safely be disposed of on the basis 
t evidence which the learned Judge himself believed or, 
z rate, did not disbelieve. 
important, therefore, to see so far as possible what was 
d Judge’s view as to the main classes of the evidence 
e have referred. It is clear that the case turns very 
the credibility of Tara; and the learned Judge 
e considers that the evidence given by the approv- 
obably true in the main”. He accepts, and so 
ather the assessors also accept, in its entirety 
ich goes to show that the ornaments in suit 
y the accused persons, and were ornaments 
; deceased man. The learned Judge indeed 
‘to say towards the end of his judgment 
he thinks that “the accused probably are 
of this murder’. But he says that the evi- 
dence is not convincing. It must, we think, be conceded 
that the result, whether right or wrong, is not wholly 
satisfactory, seeing that the question of the.guilt or” inno- 

ance of these accused is solely a question of a degree of 
probability. As we understand the judgment, and it is so 
candid that there is little risk of our misunderstanding it, the 
learned Judge believed that Tara was a witness of the murder. 
He believed also that her evidence was substantially true, 
and refrained from conyicting the accused, only because he 
doubted whether the evidence of their production of the 
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‘should or should not be believed. It must be said t 
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deceased’s ornaments supplied as. much corroboration, that is 
as much in quantity, as the law requires to validate the 


testimony ofan accomplice. Now the law as such does not 


require’any corroboration, and the rule of practice which does 
lay down this requirement, must in our opinion be applied { 
with due regard to the varying circumstances of each par- 
ticular case. There is no question of law before us now, but. 
the question is solely one of fact whether certain evidence 
ought to be believed or not. If that evidence is believed, it 
is clear to us that thereis ample corroboration of the 
accomplice Tara, not only guoad the incidents and circum- 
stances of the crime, but also guoad the identity or the per- 
sonality of the offenders. We may add that we know of no 
rule, whether of law or of practice, which seeks to furnish an 
inflexible canon as to the precise degree of corroboration 
which in all cases should be demanded for an accomplice’s 
evidence, and we should deprecate any attempt to formulat 
any such rule. As to the case of Queen-Hinpress v 
Saran () upon which the learned Judge relies as auth 
for some such principle, we are of opinion that that 
properly construed, is merely a decision on its own pa 
facts. If, however, it isto be read, as laying down a 
principle of law, we should with respect be unable to 
Now the main question before usis whether the 





















is in itself a naturaland probable story, and-gives 
probable account of the facts which have to 
Her statement bears every inherent sign of be 
instance, we observe that she admits that 
murder Parsappa was in secrecy disclosed to 
If she were anxious to misrepresent the truth 
been perfectly open to her to conceal this circu 
to pretend, as is usual with such approvers in this 
that the actual commission of the crime came upon her as a 
surprise. As the learned Judge himself observes, Tara with- 
stood cross-examination successfully. There is therefore 
nothing in the story itself or in the manner of its telling, 
which can -weaken the authority of Tara as a witness. it 


‘ remains to consider how far her disability as an accomplice is 


Wet ey 


removed by. the corroboration afforded aliunde. It seems to 
us that it is not possible in this case-to draw a sharp line of 





(1) (1885) I. L. R. 8. All, 306, 
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distinction between the corroboration which goes to the mere 
incidents of the murder and that which goes to the identity: 
of the murderers; and we think that on both these separate 
points the corroboration which is forthcoming, and which the 
learned Judge himself believed, isample-and convincing. 

In the first place itis proved, and has not been questioned 
before-us, that the blanket found by the deceased’s corpse was 
Tara’s blanket. That circumstance alone tells to some extent 
against the first accused, for it establishes that the murderer, 
whosoever he was, had opportunity to use Tara’s blanket. 
It is certain that if the murderer were accused No. 1, he 
would have had such opportunity, whereas, so far as we are 
aware, no other person would have had that -opportunity. 
Furthermore, there is evidence to show - that after this particu- 
ar blanket had been used for the purposes of covering the 
cọrpse and had thus been withdrawn from the possession of 
. Taga, she was recouped by the first accused who presented 
her With another blanket in substitution. It is not quite easy 
to satisfy oneself from the judgment what view the learned 
Judge tyok of this evidence. He expressed no disbelief of it, 
though hę does not commit himself to any definite statement 
accepting it We have examined it, for ourselves, and, in the 
light of arguments addressed to us on both sides, we are 
satisfied that tthe evidence is true. We have it, therefore, not 
only that the murderer, whoever he was, used Tara’s blanket 
to cover the deceased, but that after Tara’s deprivation of the 


blanket in this manner she was furnished with another’ 


blanket by the first accused. : ; 

Secondly, we find strong corroboration of Tara’s story in 
the fact, which} the learned Judge accepts, and which is 
incontestably proved, that the keys of the deceased man’s 
safe were actually found in the pit of Tara’s privy, where Tara 
said that if search were made they would be found. 

Next we have the-fact that Tara was able to give, and did 
give, an accurate account of the ornaments which had been 
stolen from the deceased. Indeed the learned counsel for the 
accused endeavoured to take advantage of this point and to 
urge that her account was too accurate to be genuine or 
spontaneous. - We must, however, remember that in general 
a Hindu woman has a tenacious memory for ornaments, and 
there is nothing on the evidence to displace the natural 
assumption that after the murder had been committed and 
prior to the accused’s arrest, the subject of the loot which had 
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been acquired by the murder would be a common topic of 
cotiversation between the woman and her paramour. We see, 
therefore, no ground for surprise or for suspicion in the cir- 
cumstance that Tara was able to give the Police a fairly 
accurate account of the ornaments which had been stolen. 
Her ability to do so, however, proves once more that she was 
a witness of the murder. 

Next we think that all the probabilities in the case go to 
support her story that the murder was committed not in 
Parsappa’s house but in her own house. It is quite true that 
her first story was that the murder took place in Parsappa’s 
house, and that was the only material variation between her 
original story to the Police and her subsequent statements 


l 
f 
| 
| 


7 
€ 


to` judicial officers. This variation’ she frankly explains in 4 
these words :—“ It was because I was afraid of the Sub, 


Inspector that I told the Police that the murder was com: 
mitted in Parsappa’s house. I was confused and afraid thgh. 
I was afraid that I too would be arrested.” But it must be 
observed that as early as the 12th of April, or one day before 
the first: accused was arrested, and three days before the 
second:accused was arrested, Tara had come forward with her 
story describing these two accused men as the Murderers. 
We are not prepared to throw discredit on her whole evidence 
merely bécause at first she was anxious, so far a6 possible, to 
conceal her own part in this crime, and to that efd substituted 
one house for another. / 

Next, and perhaps most important, we have the evidence 
which the learned Judge has believed and/ which we too 
believe, that on the 15th April on the information of the 
second accused the bulk of the deceased’s ornaments were 
foutid in the house of the first accused’s grand-father, tlie blind 
old man Ningappa, and that Ningappa told the Panchas that 
he had received them from the first accused. There is no doubt 
whatever as to this fact, and the importance of it may be 
realized by the desperate straits to which the defence was 
driven' in order to avoid it. Ningappa indeed went so far as 
positively to deny in the teeth of all the evidence that he ever 
produced those ornaments. 

Lastly, and to much the same effect, is the evidence which 
shows that the pearl nose-ring belonging to the déceaséd was 
produced by the first accused. It: was hidden in an envelope 
which lay among many other letters on a file in the first 
accused’s house: Surprise may perhaps be felt at first sight, 


VOL. XV, ] THE BOMBAY LAW REPORTER. 


and has been expressed by the learned Judge, that the two 
accused who had taken such pains to conceal the actual 
. commission of the ,crime should have been so ready with 
confessional disclosures as soon as they were arrested. Here, 
however, wethink that the Police, whose conduct through- 
out has been such as to merit nothing but commend- 
ation, furnish us with a perfectly satisfactory and intelli- 
gible explanation. That explanation is that when on the 
night of the rrth April the Sub-Inspector returned from 
Belgaum with the certain proof that this incriminating blanket 
* was the property of Tara, Tara herself and the two accused 
` inferred, and very naturally inferred, that their guilt was fully 
‘discovered and that there was no further purpose.in secrecy. 

_It appears to us that all these items of corroboration of 

‘ara’s evidence leave us no choice but to act on our belief 

at that evidence is true. There is no reason why Tara should 

ress the names of the real murderers, whom admittedly 

ust know, and substitute for them the names of her lover 

best friend. It is not suggested that she and accused 

`d ever quarrelled. On the contrary the evidence is 

“yed contentedly with him as his regularly kept 

‘he production of the ornaments by the two accused 

be in itself conclusive. It must be remembered 

{ara can possibly know as to the disposal of 

s would be the names of the murderers who 

the deceased’s safe. If those murderers had 

xd the ornaments to third parties, of those 

id presumably know nothing. The learned 

sed by the possibility that the accused might 

hose ornaments from some third person, -inter- 

ee the murderers and themselves. That, however, 

think, was to extend the scope of the Sessions Court’s 

inquiry into unnecessarily speculative regions, for it was no- 

body’s case that the accused had received those ornaments 

from third parties. On the contrary their considered defence 

was, and always had been, a simple denial of the proved fact 
_that the ornaments were in their possession. 

Then again the learned Judge hesitated to convict the 
accused because he said thatit was not clearly proved that 
Parsappa had retained possession of those ornaments up 
till the day of hisdeath. Mon constat, said the learned 
Judge, that although they were Parsappa’s property, he might 
not have sold them or transferred them some time before the 
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some members of the Panch, 
deceased, immediately exclain 
possession of far more ornam 
the safe. Furthermore, it is 
some Qf those ornaments, ar 
matters not whether they wer 
deceased’s four year old daught 
he ever intended to sell or get 
this theory again makes for the 
they nor their pleader had ev 
ed’s case that Parsappa had sol 
some subsequent transactions 
the possession of Ningappa a: 
contrary the case of the accuse: 
never in the possession of Nin, 
other words they are unable t 
ascertained fact that this jewe 
custody and control. 


It appears to us, therefore, uj 
evidence tendered in this case t 
credible in itself, is amply co 
which has been believed by the 
is impossible to challenge. We 
corroboration of an accomplice’ 

-than has been supplied here. I; 
require that every detail of th 
fortified by a similar story told 
since the effect of any such prin 
accomplice’s evidence as altoge 
opinion only necessary that acc 
the circumstances of each partic 
ration which it seems to requ 
doubt that it has received that 

nd we must therefore act upon 
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The result, therefore, is that we set aside the orderof A. On. J. 

acquittal, and convict the two accused of murder under 1912 
s. 302 of the Indian Penal Code. The crime was in itself a ste 
brutal one and was brutally carried out. It was particularly Earzror 
detestable on the part of the first accused with whom the v. 
dead man was always on friendly terms, and to whom he was Supsarra 
related; yet it would appear from the evidence that it was the Batchelor J, 
first accused who plotted and designed this crime. We sen- ~~ 
tence the first accused Kuberappa bin Dharmappa Chiwate 

} to death, and we sentence the second accused Krishna bin 

Yellappa Pishe to transportation for life. 


a l - Appeal allowed. 





Before Mr, Justice Batchelor and Mr. Justice Rao, 


EMPEROR 1912 
š v. : —_ 
EBRAHIMJI MULLA JEEVANJL.* December 4, 


“enal Code (Act XLV of 1860), See, 420—-Cheating—Representation 
"ture event— Belief as to falsity of representation. 
y i 


` a charge of cheating rests upon a representation which ig 
\ as false and which relates not to an existing faot but toa 
\sr event, it must be shown that the representation was false 
ed’s knowledge at the, time whenit was made. It is but 
Renee to show that in fact the representation has turned 


‘true, ` : a 
a who managed the business of the Hajaz Steam 
on Company in Bombay, were charged with the 
ince of cheating in that they “ by falsely representing to 
complainants that the SS. Shah Jahan would sail on the 
Pctober Igrı with pilgrims for Jeddah and thereby 
\g tk (0 purchase tickets, knowing or having reason 
” the ship would not sail as represented.” The 
Amstances of the case are set forth in the judg- 






ie, 
TS H ' 
f, 48 Magistrate found the accused guilty of the 
ot 


<6 tr 
fice o% heating and sentenced them to suffer one day’s 


Aple As isonment and to pay a fine of Rs. 750 each. 


xg % w Appeals Nos. 327 and vad, Third Presidency- Magistrate 
340D from convictions and of Bombay. 


sen fooorded by C. H. Betal- 
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A. Cr. J. The accused appealed to the High Court. 


ny Weldon, instructed by Ardeshir, Hormasji, Dinshaw & Co., 
for accused No. 1. 
EMPEROR : 
v. Raikes, with Velinkar, instructed by Payne & Co., for 
Esran accused No, 2. 
Strangman (Advocate General), instructed by the Public J: 


Prosecutor, for the Crown. 


BATCHELOR J.—The appellants before us have been con- 
victed by the learned Third Presidency Magistrate of the 
offence of cheating and have been sentenced toone days 
simple imprisonment and a fine of Rs. 750. , The appellants < 
are the agents and directors ofa Steamship Company called / 
the Bombay Hajaz Steam Navigation Company which is / 
occupied in the conveyance of pilgrims between Bombay and’ 
Jeddah. Another Company which engages in similar busines 
is known as the Persian Steam Navigation Company anc 
the trade rival of the appellants’ Company. The appel’ 
have asteamer named the “Shah Jahan,” which on th 
of August 1911 left Bombay for the outward voyage te 
On the 5th of September it appears that she arrived 
and was there boarded by the witness Green, the 
a steamship belonging to the Persian Compa, 
inspected the “Shah Jahan” and saw that she / 
some damage owing to high seas on'her voyage f 
The repairs, however, which in his opinion wou} 
were repairs capable of being executed within a 
five days. Pf S 

It seems that on the 15th September Green “a 
Bombay and communicated his knowledge of the disrepi 
the “Shah Jahan” to various interested persons. It i’ 
case for the prosecution that some knowledge ae 
communications must have filtered through Whe 
appellants. 

On the 2rst September, by Ex. D., the appi 
notice to the Commissioner of Police under S. II O 
grims Protection Act H of 1887 that the latest date of \. 

of the “Shah Jahan” would be the 2oth of October, 

about” that date. It is material to observe that 
objection was taken by the Commissioner to the insertr 

of the words “or about’ in this letter, and the sam 
words, we notice, occur in the printed portion of ‘the ‘tickets 
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issued by the Company to their customers. Itisa fair infer- A. Cr. J 
ence, therefore, that an approximate date for the sailing of 4912 
these vessels had hitherto been accepted by the authorities =~ 
concerned as sufficient ; and such inference would be in accord- Emrzxor 
ance with the practice of similar steamers sailing out of v: 
| this Port. EBRAHIMJI 
On the 28th September the “Shah Jahan” reached Aden from Batchelor J 
Jeddah, and telegraphed to her Bombay agents that she would ~~ 
be leaving Aden on the following day. On this same date, 
the 28th September, the Persian Company advertised two of 
their steamers as due to sail for Jeddah on the 16th and r8th 
October respectively. Whether in consequence of this adver- 
tisement by the Persian Company or merely because they were 
‘ anxious to shorten the time of their vessel’s lying idle in port, 
the appellants on the 30th of September announced a change 
'n the sailing date of the “Shah Jahan.” That date was 
‘ered from the 2oth of October formerly fixed to the rath 
‘Yetober. 
the 6th October the “Shah Jahan” arrivesin Bombay 
smaged condition. The appellants go on board the 
nd see for themselves and are also told the parti- 
‘irs which would be required. On the rrth of 
‘y the letter Ex. G, the Commissioner of Police 
wy of the appellants as to why they have changed 
‘e of the “Shah Jahan,” saying that it had been 
à notice that they had been issuing passage 
\ath, which was other than the date advertised 
air previous letter. On the following day, the 
by Ex. B. the appellants reply to the Com- 
explaining that in the events which have then 
weneppéned the steamer will not sail until the zoth of October. In 
fact.she did not sail till the 24th October, the repairs which were 
found necessary upon her not being completed -until the 23rd. 
Now the appellants have been convicted of cheating upon 
the footing of a mis-representation wilfully made by them to 
their Haji customers, and the mis-representation charged was 
that this steamer, the “ Shah Jahan”, would sail from Bombay 
on the r2th of October. Itis the case for the prosecution 
that when that representation was made, it was false to the 
knowledge of the appellants, and that by such false repre- 
sentation they deceived. the Hajis, and fraudulently or dis- 
honestly-induced them to part with the money which they 
paid for their tickets. | 
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A. Or J. Mr. Raikes on behalf of the appellants began his address to 
1912  YSby taking an objection in the nature of a demurrer, contend- 
~~ ing that, even assuming that all the facts are as they werefound 

Hursror by the learned Magistrate below, yet in law’those facts would 

v. `` not suffice to constitute the offence of cheating. It is not 

HBRAHDBT necgssary for us to express, and we therefore refrain from 

Batchelor J. expressing, any opinion as to the validity of -this contention, 
~~ because in our view the judgment below is unsustainable on 

the facts. - 

It is clear that the representation impugned as false was a 
representation not as to an existing fact but as to a certain 
future event ; and, it is necessary for the prosecution to show, 
that when on the 30th September, and thereafter to the 12th 
October, the appellants held out the representation `that their 
steamer would sail on the rath October, that representation , 
was false to their knowledge. It is but little to the purpose’ 
that in fact that representation has turned out to be untry: 
The essential point to be considered is what was the knowle? 
of the appellants at the time when those representations. 
being made by them. Are they shown upon the evide 
have known at that time that the steamer “Shah Jahan‘ 
not leave Bombay on or about the rath October? V 
it is clear that the conviction cannot be rested upon 
ledge acquired by' the appellants prior to the 6th 
for the only knowledge alleged to have been obtaj 
prior to that date was some hazy and undefined ! 
with an equally undefined rumour which Cay” 
be taken to have put about as to the dam; 

“Shah Jahan” had sustained in her Sarre 

We do not doubt the learned Magistrate’s est 

the credibility of the witness Asper, but even upon “Ir 
witness’s evidence there is no clear or certain knowledge 
which could safely be attributed to the appellants. Moreover, 
even supposing that the rumours circulated by Capt. Green 
had reached the ears of the appellants in some definite form, 
it is not suggested that the appellants had been apprised of 
their vessel’s misfortune by those agents of theirs whose 
duty it was to keep them informed of such matters ; and in 
these circumstances the appellants, it seems to us, were clearly 
under no obligation to accept as Gospel and to act upon 
tumours which reached them in this indirect and unverified 
manner. Indeed as we understood the learned Advocate 
General’s argument, he himself was not prepared to ground the 
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case for the prosecution upon any knowledge which the 
appellants had derived prior to the 6th of October. 
It remains, therefore, to see what exactly was the know- 
ledge which upon this evidence must*bé attributed to the 
appellants on the 6th of October. Here again we have to 
rely upon the witness Asper, and upon him alone. That 
gentleman’s account of the material matter is this. He says 
\ that when the appellants came aboard the “ Shah Jahan” on 
` the evening of the 6th October he met them there and in his 
own words: “I told them to employ some good hands, and I 
told them that the repairs would take from about fifteen to 
twenty days”. Now the whole of this conviction on the charge 
of cheating-must depend upon this one isolated passage in the 
evidence of this particular witness. As we have said, we 
throw no doubt upon the learned Magistrate’s estimate of the 
witness’s claim to credit, but giving him all possible claim to 
edit, we must yet think that such a statement as this cannot 
ead asa statement of absolute mathematical precision or 
`t be read, as Mr. Raikes put it, as if it were a Section in 
of Parliament. In the first place, when a witness, 
honest, is throwing his mind back to events which 
‘ome time ago, and is endeavouring to recount 
is, his memory is very apt to betray him on 
`f such subordinate importance as what he 
\with regard to a particular period of time. 
ersally, and we think it is especially so in this 
‘eferences to time are almost always the merest 
l- Indeed on the witness’s own showing his 
xere approximation, andit may well be that the 
“ays, which his memory now represents as his 
have been a somewhat different period. If, 
“at period, if instead of fifteen or twenty 
“days, then it appears to us that the 
“t be made out. In other words in 
oF = ‘which we are now considering, there 
mo i ‘of honest error, and in the particular 
svg p dinall error would suffice to render this 
M uns © Sainable. We have it on the evidence of 
jSteen/® S © saw the damaged steamer at Aden that, in 
pues ® ®e repairs would ordinarily not occupy more than 
é = slays. That evidence is corroborated by the artisan 

che appellants with great expedition employed to repair 
, “Shah Jahan,” for this witness deposes that the repairs 
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A. Ur. J. were such as would ordinarily have been completed within a 
1912 Period of seven or eight days. According to this witness, he so 
~~ informed the appellants, as he naturally would inform them ; 
Euezror and if he did: so, the appellants were not compelled to believe 
V. Asper’s estimate rather than this witness’s. Reckoning the seven 
EBRAHIM Or eight days from the 7th of October, when this witness was 
Batchelor J, called in, we have it: that the ship would be ready.to put to 
—~ sea by the 14th or 15th October; and we feel sure that if she 
had sailed by that date, nothing. would ever have been heard / 
of this case, although the actual limit, the 12th of October, 
would have been exceeded. This artisan witness, whose 
evidence we see no reason for distrusting, deposes that the 
extra delay-was caused by the “Shah Jahan’s” engineer’s action 
in constantly pointing out to the Government surveyor 
fresh defects. which seemed to him to need repair. There is , 
evidence, however, to show that the engineer’s demands in this 
matter were a little extravagant, and that the ship as a pilgrir 
ship would-have been fit for the ordinary discharge of E 
duties without all the repairs which in fact she received. _ 
On the whole, therefore, we think that in a case of th’ 
it is not possible in a criminal prosecution to press ~“ 
of one day or. two days on this- or that side of 
particularly when the representation upon which | f 
tion rests was itself a mere approximation so far’ 
time. We are of opinion, therefore, that the prosec’ 
succeeded-in showing that the representation: f 
would sail on the sath of October or thereab 
appellants’ knowledge a false representation. 
the appellants were unreasonably sanguine; 
the difficulties ahead of them, or even 1 
promise as to the-r2th October was not r 
But allthat-is not-enough. Ifthe pros’ 
must be affirmatively shown that’ DA 
time was false-to the appellants’ then b 
regard to the state of-the evidence as to 
in their possession, we cannot think that this 
lished. The conviction must, therefore, be revel 
must direct that the accused be- acquitted and ‘dischai, 
that the fines, if they have been paid by them, show 


refunded to them. 
Conviction and sentence reversed, 
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Before Mr -Justice' Batchelor and Mr;-Justice’ Rao, 


, EMPEROR L912 
U. : "w 
i SUBBAPPA CHANNAPPA.* December 13, 


Murder—Trial of issue—Sessions Court—Practico—Murder committed in 


‘ Indian Penal Code (Act XLV of 1866), Secs. 302, 37—Culpable homicide— 
concert—Liability ‘of each concertor, 


j 
! -Where -culpable homicide has been committed, prima facie the 
¿principal issue is: whether the culpable homicide does or does not 
\ amount to murder, In all ordinary cases, the issue ought to be tried, 
and ought not to be prejudged, by any authority less than the-authority 
$ of a Court of Session. 
_ Where:two persons are-acting in concert in-the sense that their attack 
i on ‘the deceased (with a theavy stick ‘by the one, ‘and with'a heavy 
. stone by the other)-was a-single indivisible thing, both of-them are 
~ liable for the resultant murder, under the provisions of s, 37 of the 
Indian Penal Code. 
> accused Nos. 1,and 2 with some other persons'first 
‘d one Aminappa ; and they next set upon Hanmantrao, 
\jndaw of Aminappa, who came to his rescue. One 
k took up Hanmantrao’s cause ; and he was attaċked 
‘ed. The accused No. 1 ‘hit him with a stick, 
‘d with both ‘hands, and which struck Subapgauda 
hich was bare. The accused No. 2 had in his hand 
ne about ninety-eight tolas, with which he struck 
the head. The result was that Subapgauda’s 
ed; he fell to the ground unconscious; and 
e again and died. 
cused were on these facts tried and convicted of the 
offence of murder. They were tried by the Sessions Judge 
who held them guilty of the offence on the following grounds :— 
Inmy opinion, the offence. is murder. The stick used. -by.accused 2 is 
described as like Ex. H, a formidable weapon. The stone used by accused 2 
is described as like one weighing ninety-eight tolas, ‘Accused 1 used both 
| hands. Both he-and accused 2 used great force, ‘A large stone held in the hand, 
‘ as opposed to thrown, ‘is an extremely deadly weapon. Subapgauda-was 
bareheaded, His skull was practically smashed. In all these- čircum- 
`stances'I think the intention of both to:cause death isiclear, 


The learned ‘Judge sentenced ' both ‘the‘accused 'to'transport- 
ation for life. 






F i 
* Criminal Appeals Nos. 398 and passed by F. K. Boyd, Sessions 
99 from convictions and sentences J wdge of" Bijapur. 


a 
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A, Cr J. The accused appealed to the High Court. 
1912 K. H. Kelkar, for the accused. f 


== L. A. Shah, acting Government Pleader, for the Crown. 
EMPEROR 
v BATCHELOR J.—In this case we have had a careful < 


SupBarPA thorough argument from Mr. Kelkar, but he has not succeec 
~~ in satisfying us that there is any good ground for suppos 
that the learned Sessions Judge’s judgment is in £ 
particular wrong with regard to the conviction of these t 
appellants. The conviction of them which now concerns 
was of the offence of murder under s. 302 of the Indian Pe 
Code, each appellant being sentenced to transportation 
life. We desire at the outset to express our entire concurre. 
with the learned Judge’s action in altering the charge as ori 
ally framed to a charge of murder, and with the reasons wh 
the learned Judge has given for that action. We think h 
quite right in saying that where culpable homicide has b 
committed, prima facie the principal issue is: whether ; 
culpable homicide does not amount to murder, and ' 
ordinary cases that issue ought to be tried, and ough’ 
‘be prejudged, by any authority less than the aut 
a Court of Session. ' 
With regard to this offence itself the evide 
whelming that the deceased Subapgauda’s deat! 
by these two appellants. It is urged that some o’ 
who depose to this fact should be regarded as / 
of the two village factions. The evidence, ho 
establish that, nor do we believe it tobe the: 
it were the case, the same fact is put beyond ss 
Police Constables who are clearly independent è 
astrous village factions. These witnesses prove that {tie 
of Subapgauda’s death was this, that as he stood unarmed | 
bareheaded, protesting against. the use of violence, the 1 
appellants rushed at him, No.1 striking him savagely on 
head with a heavy stick held in both hands, and No. 2 sm 
ing in his skull by a blow dealt with a heavy stone, 
thrown asa missile, but held firmly in the second appella 
hands. 
On -the evidence it is further: established that the 
- appellants were acting in concert in the sense that their att 
was a single indivisible thing, so that both of them would 
liable for the result which ensued. That is the conseque 
of the provisions of s. 37 of the Penal Code which en 


WaALAGLEL UL LUG ugn, 1 there was a tight impending, 
\not open to the appellants to take advantage of 
ption tos. 300, seeing that upon the. evidence 
usly shown to have taken-undue advantage ‘and 

‘el or unusual manner. We see, therefore, no 


Poe: with, this conviction which appears -to us 
P 


on perfectly‘adequate evidence. It is, essential . 


erous attacks, ‘such as these, should be rigorously 

(pressed, and there’ is no ground” for the exercise. of, any 

mwesiency. We affirm the conviction‘and sentence and dismiss 

lèse appeals. The argument has been restricted. to the 

“conviction and- sentence ,on-the charge of murder,-and that 

being so, we need only say that we.affirm-dlso the convictions 
and.sentences passed upon the other counts in the charge. 

i tr 


n 
. Lone. J 
KRA, w $ 


a Appeals dismissed. ©”. 


hed j A 
‘December 5. RAMA SUDAMA MAHAR * 


Criminal Procedure Code (Act V of 1398), Sec. 399—Reformatory Schools Ai 
(VIII of 1897)—Youthful offender—Detention in reformatory—Perio 
of detention to be fixed. 


The accused, a boy of thirteen years was convicted of theft an 
sentenced to suffer rigorous imprisonment for two months, Th 
trying Magistrate, i in view of the age of the accused, ordered him t: 
be detained in a Reformatory School for five years or “until he attain 
the age of eighteen years ” in lieu of the imprisonment : 

Held, that the period of detention in the Reformatory School shoul 
be a definite period, and that the alternative period of time expregsr 
in the words or “ until he attains the age of thirteen years” should 
deleted. 

Queon-Empress v. Rama (1), followed. 


THE facts were that the accused was a servant of t 
plainant. He committed theft of his master’s pro” 
was tried and found guilty of an offence punishabl 
381 of the Indian Penal Code. The trying Magist 
ed him to suffer.rigorous imprisonment for two” 
he found the accused tọ be a proper person to r 
ofa Reformatory Schoo]. He made inquiries‘ 
age of the accused and found him to be thirteer 
therefore, directed him to be detained in they 
School for five years or until he attained the age Dna 
years, instead of undergoing his sentence. 

The District Magistrate of Poona, being of opinion that thm 
order passed by the Magistrate regarding the detention was 
illegal, referred the case to the High Court, observing that the 
order passed by the Magistrate appeared irregular inasmuct 
as he failed to fix the exact period of detention. 

There was no appearance either for the Crown or for the 
accused. 


PER CuRIAM—This is a reference by the District Magistrate 
of Poona in regard to an order passed by a First Class Magis. 


* Criminal Reference No. 139 of Magistrate of Poona. 
3912, made by L. C. Swifte, District (1) (2900) I. L, R. 24 Mad. 13. 
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trate with regard to one Rama Sidama Mahir of Lonavla, A. Ch. J. 
wlio is found to have committed theft. The learned Magistrate 4912 
finds that the acctised lad is thirtéen years old. Instead, ~~ 
therefore, of sufféring the rigorous imprisonmient for two Mureror 
nionths which was imposed, the accused was by the convicting _% 
Magistidte directed to be detained in a Reformatory School oo 
for five years “or until he attains the age of eighteen years.” | —— 
The District Magistrate objects to the alternative petiod of Eer Curiam, 
tirite expressed in the words “or ùħtil le attains the age of 

eighteen yeats’’; and we think that the decision in Queen 

Enipress y. Rama) is good authotity for the objection. We 

must, therefore, delete froni the Magistrate’s otder the words 

“or until he attains the age of eighteen years,” leaving the 

period of five years as the exact period for which the boy is 

to be detained in the Reformatory. ` i 





Before Mr. Justice Batchelor arid Mr, Justiće Rao. 


EMPEROR 
eor v. Se an 1912 
5 VISHNU KRISHNA PURANIK. * basi 


, December 5. 
tet XLV of 1860), Sec. 292-—Obscéne literature—Publication— 
‘cénity. 


hution for an offence punishable under s. 292 of the Indian 

f the proseciition’ succeeds in showing that the detailed 

hich they ‘ely are ofan obscène’ character, the’ author’s 

soe of those passiges will not be saved or avoided 

éferénce to other passages in the book which may contain 
ptecepts of an unexceptionablé character, 

Pee {o test to`be applied is whether the'language complained of is such 
\ as is’ calculated to deprave or corrupt those whose minds .are open 
< io immoral influences, The important point to look dt is rather the 

form of tke expression than the actual meaning, for the same’ meaning 
may be obscenely expressed by one form: of language, and yet by 
the use’ of another form of language may be couched in expressions 
free from’ reproach, s 

A distinction must, however, be observed between obscenity; i. e., 
language calculated to inflame the passions, and a certain primifive 

frankns3s of expression such as one would expect to find in such a 
language as Marathi. It is not the primitive frankness ot directness 
` of expression which is most likely to corrupt or inflame the mind. 

‘China! Referenced Nö. 109 of Judge at Thana, 

3642, miade by J. D. Dikshit, -Sessions (1) (2960) I. L, R. 24 Mad, 18. 
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Arogya Mandir.” On behalf ofthat institution the accused 
prepared, printed and published a book -called “ Vyavahar 
Vaidyaka” in Marathi, the price of which was fixed at annas 
two. It contained 126 pages and the main object of the pam- 
phlet seemed to advertise the medicines prepared at the 
pharmacy for sale. However, according to the fashion of the 
day, in order to make the book instructive and interesting and 
to attract public attention, certain rules of conduct to acquire 
and preserve health, the causes of the several diseases and 
other physiological facts were given in the book. 

This book, it was alleged, contained obscene passages. 


Wika ara a wp yey 
! 


Those passages ran as follows :— 


Page 15,—"Things and acts destructive of the semen which is healed, 
there by—Brooding over (lit. calling to mind) the beauty and amorous i 
blandishments (Vilas) of a woman, secret conversation, play, staring to waj’ 
for, private conference, appointment (assignation-Sanket) resolve and actr 
union (Aeithun);—any of these several eight kinds of unions ; seeing dr: 
description of beauty and quality of a woman, meditation of future 
piness or sorrow, being mental fault (defect), that isa sin, weakens t' 
and thereafter immediately the whole body. Actual union or sem* 
sion necessarily bring on weakness of every kind. The (result o 
romaining hot (is) the semen becomes thin and feeble. Of cour’ 
through urine either before or after it. Bonesand flesh burn’ 

Page 7o.—Oil on impotence—operation (saumya application” 

(1) There are three causes of the malady of impotence.’ 
operation by the hand ( Hastakriya) the nerves of the organ A 
their power becomes weak. Consequently the diseases o 
shrinkage (Vakdepana) result, Second sort—Owing to tt 
semen virile through urine, pollutio nocturna (svapnarasthaye 
ciation (samagama—company) with woman, all the sinews of the 
weak ; of course it brings weakness to the organ (Indriya). Third 
Owing to the enlargement of the testes, the nerves are strained and there 
no desire, one feelsimpotence ; but after the disappearance of the enlarge- 
ment it (impotence) decreases of itselt, The enlargement of the testes is 
due to the operation by hand (Hastakriya) and the thinness of semen virile. 

(2) Whatever be the cause the oil serves its purpose well. Males should 
rub this smoothly on the genital organ and on the part above it, four square 
fingers, below the abdomen &c.”’ 

Page 95.—Modes of sexual gratification of the young :— 

(4) Being aided by money and independence and having no shame a 
libidinous youth is prompted to pleasure from a woman who is not his wife, 
And boys of less intrepidity (Dheer) contract the ruinous habit of mastur- 

bation (Mushtt Maithuna—lit. Union by the first) What wonder then if 
one has to suffer from all sorts uf misery, wretchedness and severe. bodily 
pain from disease, as the result of the improper conduct in totally de- 
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stroying the capital instead of earning interest on it, at an age when one 
should earn semen virile (Shukra Dhat), fatness and consequent healthiness 
and strength,—a capital on the intere- of which the future happiness of 
life is to be enjoyed. , 

(5) An account of the destruction of the semon virile of a man being 


made, it was found that in the course of eight yeirs he lost in different 
ways six Handas or ninety Pacca seers of semen virile: what should be 
the answer if such a man inquires ‘ what isthe cure, what is the expense 
and what time would it take.” F 

The accused was, for publishing the book, tried for an offence 
punishable under s. 292 of the Indian Penal Code and 
convicted of the offence by the Magistrate who sentenced him 
to pay a fine Rs. 30. ‘In the course of his judgment, the 
Magistrate remarked as follows :— 


“T have to see, what effect the reading of the passages will have on ‘the 
aind of a person who is open to immoral influences, The’ discussion about 


‘men, about masturbation and the eight kinds of maitkuna \masturbation), ’ 


“ough it may bein the nature of a very sound and good advice, cannot 
ve a depraving influence upon feeble minds,” 


\ Sessions Judge being of opinion that the conviction and 
-passed on -the accused were contrary to law, made a 
`a the High Court, observing as follows :— 


‘ferring to the context, the subject treated and the object 
\ Magistrate holds that they cannot but havea depraving 
‘eble minds, simply because certain words occur therein. 
ciple stated by the learned Magistrate in his judgment 
The question is whether ‘the facts of the present cage 
principle. Its application depends upon the general 
affairs, experience of ‘the world in connection with 

h publieitions had the effect of depraving or corrupt- 

eto such influences, particular instances in which the 
plained of had such an effect, The learned Magistrate has 


éd the case upon any evidence produced in the case, He has . 


srushed aside the evidence of two eminent doctors, both ripe in age and 
*Xperience, on the ground that they have given their evidence from 
nedical point of view. This is not at all correct. They have besides being 
‘iterary and experienced men the additional qualification of being men of 
science. Doctor Bhajekar has distinctly stated that he gave his opinion asa 
ayman and the effect of the perusal of the evidence of Colonel Kirtikar is 
ihe same, In these circumstances the Magistrate should have discussed their 
əvidence in a logical manner and decided whether their opinions were 
arbitrary unfounded or sound, and given his reasons for his conclusion, The 
idence on Colonel Kirtikar as a doctor, scholar, philosopher and literary 
avant deserves great weight and authority, The Magistrate. has not 
liscussed the evidence but decided the case simply upon his personal 
ipinion which is likely to be mistaken. The failure on the part of,the 


Jagiatrate to consider the evidence, which has been adduced i in the case is, 


309 
A. Cr. J. 
1912 


—~ 
EMPEROR 
V. 
Visano- 
KRISHNA 


Ta 


Sis Sesser gees gielen aes Sait CHS E E ees, EE SS es BS 


tions are treated as questions of law, If the inference of presur 
does not arise and is not warranted by the circumstances of the 
certainly bédomes a questidn of law. Ido not know why the Magis 
opinion without’ sound reason should be given more weight th 
opinion of two eminent and scientific men. Ina case like this it is 
opinion that that ought to command more respect. Besides the passage 
been mistranslated and the meanings of some words and phrases hav 
misunderstood. I cannot, therefore, agreo with Mr. Pradhan that 
- present case the finding of the Magistrate isa finding ofa fact, F 
it were so the question raised is one of general importance inasm 
numerous similar publications and treatises of the worst kind 
appear in newspapers and elsewhere and particularly as I am of 
that advice of the kind giver is essential for the well-being - 
youths. The Public Prosecutor said that the learned Magist- 
flicted an unappealable sentence because he wished that the yf 
be decided by the Honowrable High Court with a view to the 
authoritatively settled. This is rather an argument in fa) 
a reference than otherwise. The Magistrate has ordered ng 
of the objectionable passages only but of the whole bo” 
even if his judgment were right. | 

Now'to turn to the passages themselves, I shall take p 
Para 195 at'page 15 is put under the subject headed 
and(buty destructive of health.” The words ‘objecte 
Moithund ind Dhàin. The words are Sanscrit and ate 
utiderstood by a youth who has not attained puberty and 
unless he has also knowledge óf Sanscrit. ‘he word is derived from t 
of tlie Zodiac Mithoona- (Gemini-the twins) and as deposed to by ( 
Kirtikar’ does not necessarily mean “copulation.” It is conceded + 
langiiige used is chaste throtghéut and to express the meaning no 
words could Have beens úsed so far as the chastity of the language 
cerned, Great caution is taken by the author in that respect, Ther 
thé author says is that the things described are of common occurren 
givés a Warning against their evil effects. No body is required to 
to teach to the youth who lias attained puberty the emotions tł 
natural and instinctive. The medical authorities seem to be una 
that after puberty imagination on sexual subjects must be viv 
powerful’ from the novelty and also from the instinctively _se 
direction of that part of life, And this is every man’s experience, 
theréfore, a'youth ‘is pentied up in a dungéon he will see female fa 
attracted’ by beauty arid female blandishments, would like to be in 
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git 


‘company, to see dramas, etc., and be excited from erotic ideas, They are A. Cr. J, 


he natural result -of existence ata particular age. A youth is not likely 
o derive erotic ideas from a book like the present, which isa medical 
yublication but by instinct from what he sees in the world and reads in the 
iovels and witnesses in dramas etc, The author describes the general 
ionduct which a youth follows and then condemns it as injurious to health, 
‘le condemns even the entertaining of erotic ideasas equivalent to copul- 
ition and gays that it isa mental defect, He brands the mental defects as 
» “sin,” While on this point Iam reminded of a sentence in Dadoba 
Pandurang’s big Marathi Grammar and the salubrious effect it had on our 
roung and immature minds, It isto this effect “ Mananen papa karnen 
wn shareeranen papa kelya pramanen ahe.” (Mental sin is equal to 
yhysical sin), Some of our fellows had the tendency to discuss that as 
ong as the actual mischief was not done there was,no harm in thinking 
xw entertaining ideas of pleasure, But the maxim given above 
vas in many cases an effective answer to the propagandist, The present 
yassage instead of having a tendency to corrupt the minds will create.an 
‘larmin the youthful minds as to the consequences of such common 
suspected conduct, Dr, Bhajekar has stated in his evidence (Ex, 6) “If 
q known of this book at the age of sixteen’or seventeen I would not 
fallen in some bad habits”, And I am of opinion that he is perfectly 


‘sages on pp. 70-71 occur in the chapter headed as follows :— 
‘tive description of the quality of medicines prepared, with 
ration (for use), The words used are ‘Hastakriya,’ * Svap= 
‘xagama,’ ‘ Indriya’? ‘The first means ‘action or operation 
4 cannot be understood by anyone as masturbation unless 
‘actised itand known it froma friend or instinctively 
ye means of carnal gratification, The second literally 
€ beingina dream,’ I am strongly ofopinion that. it 
ceived by anyone who hag not enjoyed it or suffered 
means ‘company’. The word “ Indriya ” applies to 
“a, Then again only a person suffering from some 
Pe the use of the oil and knowing the cause of the malady 
to understand the meaning of the several words used, from 
see andol, 

The passage at p. 9Sisina chapter headed “ Advice to Young Men”. 
he words used are “ Mushté Maithuna” and Shukradhatu.’ The first, as 
have observed in the last para, cannot be understood by anyone unless ho. 
as known it by instinct or from some ‘comrade of his. The second cannot 
9 understood by many people. Then the horrible picture, drawn by tho 
uthor of the evil results of an improper conduct during youth would 

ather reclaim the depraved minds than deprave or corrupt them. 
I cannot really understand how the book has a tendency -to deprave or 
orrupt minds open to such influences, The book does not purport to be 
novel ora publication on any erotic subjects, It cannot be.sought by 
18 public for that purpose or attract attention as a book in which sexual 
ence is discussed. Itis called ‘Vyavahara Vaidaka* oamothing like 
‘amily medical treatise.’ It will be only sought for by a sufferer ora 
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as the advertisement of the author’s medicines. Supposing his view is right, 
what is then the tendency, of the book? The tendency of the book is to 
give publicity to his medicines to those who arein need ofit and not to 
corrupt or deprave feeble minds. I think the book is a medical book 
though its main object is to advertise medicines and agree with Doctor 
Bhajekar and Colonel Kirtikar that the book can be given in the hands of a 
young man or woman without any harm and that it would warn them 
against evil practices rather than deprave them, The reason which applies 
to religious books not having the tendency to deprave or corrupt applies 
equally to the present book. I quote the words of Mr, Justice Chatterjee 
which are as follows :-—-“ But I think the reason why religious books are 
not included in the exception is that the tendency of a religious publication 
is not to deprave or corrupt the morals of persons and, therefore, a religious 
work is not obscene within the meaning of g. 292.” (39 Cal. at p. 389)’ 
The present book even if it be mainly intended as an advertisement c 
medicines is no less a medical publication, It contains hints on med‘ 
points and advice on physical well being. The tendency of the boc 

not therefore to deprave and corrupt morals but to sell medici 
needy and give the advice and it is not therefore obscene”. 


L. A. Shah, acting Government Pleader, for the C 
submit that the point to be seen is the effect prodi’ 
reading of passages on the persons into whose har 
is likely to fall and not the object or the motive” 
see Halsbury’s Laws of England, Vol. IX, p. 238 


` Hicklini); Steele v. Brannan(?) ; Queen Empre 


Taraporewalla(3) ; Queen- _Empress v. Parashra 
Empress of India v. Indarman() and Khera. 
Chowdhury v. Emperor (6). EN 

The Sessions Judge should have formed hi 
and not relied on the opinion of the two doctors e 
their evidence as experts and not as laymen. Moreover the 
question was one of facts and the Magistrate’s decision ought 
to have been upheld. : 


Coyajee, with P. B. Shingne, for the accused,. were not 
called upon. 


BATCHELOR J.—In this case one Vishnu Krishna Puranik 
has been convicted by the Magistrate under s. 292, Indian 
Penal Code, in that he sold or printed for sale or hire an 
(1) (1868) L, R, 3 Q. B. 360, 371. (4) (1895) I, L- R. 20 Bom, 193. 


(2) (1872) L. R. 7 O, P. 261, 267, (5) (2881) I. L. R. 3 All. 837, 
(3) (1892) Unrep, Crim, Cas, 620, (6) (2911) I. L. R, 39 Cal. 377, 
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obscene book. On the matter coming before the learned 
Sessions Judge’ of Thana, Mr. Dixit, he was of opinion that 
the conviction was bad, inasmuch as the impugned passages 
in the book were not of an obscene character. He has there- 
fore made a reference to us asking that we should set aside 

the conviction.. 
\ We have heard the learned Government Pleader in support 
\ ofthe conviction, and he has read to us translations, which 
| satisfied him, of the particular passages on which this charge 
was framed. The book was published in connection with a 
. large pharmacy of native medicines situated at Panvel. , The 
Y book bears the title “ Vyavahar Vaidyak” which may be 
roughly Englished’ as meaning “Medicine in practice” or 
“ Practical Medicine,” and the general object of it appears to 
*be to advertise various medicines which can be obtained from 
this pharmacy on payment. In order, it may be, to stimulate 
purchase of these medicines the author describes certain 
~s of. conduct calculated to acquire or preserve health. He 
voes on to discuss several diseases, and in those discuss- 
vious physiological facts are noted and explained. 
e with the learned Government ‚Pleader in one 
\, namely, that ifthe prosecution had succeeded in 
$ the detailed passages on. which they rely were 
> character, the author’s liability in respect of 
$ would not be saved or avoided merely by 
aer passages in the book which might contain 
of an unexceptionable character. The ques 
; is whether the prosecution have succeeded 
¥ that the charged passages are such as under the 
{should be called ‘obscene.’ The meaning of that word 
HIE Fréquently been laid down by high judicial authority ; 
but for our present purposes we need not travel beyond-the 
i definition given by Cockburn C.J. in Regina v. Hicklin ©). 
Following that decision the test which we must apply 
is to see. whether the language complained of is such 
as is calculated to deprave or corrupt those whose minds are 
open to immoral influences. That being the test to be ap- 
plied, it seems to us, that the important point to look at will 
be rather the form of the expression than the actual meaning, 
for the same meaning may be: obscenely expressed by one 
form of language,- and yet by the use of another form ‘of 


' 
i 
i 





(2) (1868) L. R. 8 Q. B, 360 
R 40 
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language -may be couched in expressions f 
In this respect it is likely that I am at a cer 
inasmuch as I cannot, lay claim to a fam 
with current vernacular Marathi. It must, 
‘be taken that a distinction should be < 
obscenity, i.¢., language calculated to infi: 
and acertain primitive frankness of expre 
am not mistaken, one would expect to find 
as Marathi. But everyone conversant wit 
and its resources is aware of the fact t 
primitive frankness or directness of expressi 
likely to corrupt or inflame the mind. 

brother has assured me that there is nothir 
form of language here employed.which can 

“obscene.” On the contrary the language 
of a Sanskrit character, is rather stilted a 
inflamatory or passionate. Certainly as far i 
to-judge of the Marathi, that is a fair descri 
is a description also which is given by i 
qualified to judge, I mean the Sessions Judge 
own vernacular is Marathi. He says in 
“It is conceded that the language used 

out and to express the meaning no better wor 
used so far as the chastity of the language is 
words, as we have noticed, are mostly dire 
they seem to have been chosen as being wi 
and unimpassioned and quasi-scientific chara 
words are discarded as being quite incapabl 
legal test of obscenity, then we think that t 
the words convey. are equally incapable of s 
for the thoughts conveyed are in all cases : 
solemn. No attempt is anywhere made 
represent sexual aberration or excess as a1 
or as a matter easily obtaining forgiveness. 
his whole purpose, which he maintains eve 
impugned passages, is to call the reader’s 
heayy-penalty which outraged nature exact 


-of her*physiglogical laws. That, we -think 


impartial perusal of the passages upon whic 
rely; and in support of that view we ha 
téstimony of two gentlemen well entitled 
Dr. Bhajekar and Colonel Kirtikar. As tl 
observes, these are two eminent doctors bc 
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experience. Moreover, though by profession they are physi- A. Ca, J. 
cians, it is not merely as physicians that they have given their 1912 
evidence in this case. On the contrary they are careful to ~~ 
point out that théy speak simply as educated men familiar Exenzor 
with the language and the subject-matter of the book. Colonel v. 
\ Kirtikar’s evidence appears to us to be exceptionally weighty, i sale 
inasmuch as he is described by the learned Sessions Judge as : 
‘ being not merely a doctor but a scholar, a philosopher, and a 
literary savant of weight and authority. 

So much for the evidence which the witnesses have tender- 
ed in this case. For ourselves we have judged the passages 
to the best of our powers of understanding them, and we see 
no reason to suppose that we have missed their meaning or 
aim. Weare satisfied that there is nothing in the passages 
charged which is calculated to deprave or corrupt the minds 
of those open to such influences or to inflame the passions of 

he young or immature. We think, therefore, that the pro- 
ition was in this case mistaken, and we must set aside the 
‘ction, direct the accused to be acquitted and discharged, 
‘der that the fine, if he has paid it, be returned to him 
\ the order under s. 521, Criminal Procedure Code, 

ved and the books delivered to the accused. 


KA Conviction & sentence set aside, 


) 


\ 
? CRIMINAL REVISION. 


Batchelor J, 





E. Mr. Justice Batchelor and Mr, Justice Rao, 


EMPEROR 1912 
V. tyad 
SHIVDAS OMKAR MARWADI.* November 15, 


Penal Code (Aot XLV of 1860), Seo. 186—Public servant—Obstruction—Muni- 
-cipality—Existence of bona fide dispute—Obstruction to or encroachment 
on public street—District Municipalities Act (Bom, Act ILI of 1901), 
See, 122, g 


_ The accused owned a shop, between which and the public road in 
front was a small strip of land, This strip was used by him for upwards 
of forty years for the purpose of depositıng his bales and other goods. 


* Criminal Application for Re- Khandesh, on appeal from con- 
vision No, 301 of 1912, from con- viction and sentence passed by N. C. 


viction and sentence confirmed by Pethe, First Class Magistrate of 
F. J. Varley, Sessions Judge of West Khandesh, 
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The Municipality claimed the strip as part of the‘public' road and pro: 
secuted the accused for encroachment onit under s, 122 of the District 
Municipalities Act 1901; but the accused was acquitted. The Municipal 


officers next went to the place in question and tried to remove the. i 


goods stocked on the land; but were obstructed by the accused. On' 
these facts the accused was prosecuted for an offence punishable under 
8, 186 of the Indian Penal Code :— 

Held, that the accused was not guilty of the offence, inasmuch as 
the existence of a bona fide dispute between himself and the Municipa- 
lity as to the ownership of the land prevented his obstruction: from 
being wrongful. 


Queen-Empress v. Sagan, (1) followed, 


T'o support a couviction under s. 186 of the Indian Penal Code, it 
is requisite to prove that the public servant obstructed was obstructed 
in the discharge of his public functions. his is a matter of fact and 


not a matter of the public servant’s intentions. His intentions may -~ 


have been perfectly honest, but if in fact andin law the functions in f 
the discharge of which he is obstructed are not public functions, they’ 
no offence can be committed under the section, The functions will p 
be public functions if they fall wholly the jurisdictior 
authority which he as a public officer possesses. ' 

No man can be convicted of a criminal offence where +’ 
of his guilt is no more likely than the theory) *, his innocence 


THE accused owned a shop which abutted on 
Road, a public road in the town of Dhulia. B 
shop and the public-roadin front lay a small s! 
land, which was used by the accused for upwy 
years for the purpose of keeping “ boxes, stool ap 

The Municipality of Dhulia claimed the g 
forming part of the public, road; and prosecuted 
for causing encroachment on the public road by B 


ie 


goods on the land. The accused was acquitted. a 
The Chief Officer of the Municipality next went to the land > 


in question accompanied by a staff of subordinates to remove 
the goods placed by the accused on the land. The accused 
obstructed them from removing the goods. For this act, the 
accused was charged before a Magistrate for an offence punish- 
able under s. 186 of the Indian Penal Code, in that he 
obstructed a publić officer in doing his duty. 

The trying Magistrate convicted the accused of the offence 
charged and sentenced him to pay a fine of Rs. 200 

On appeal, the Sessions Judge confirmed the conviction and 
sentence on the following grounds :— 


(1) (1888) Unrep, Or. C, 366, ; eg 


4 


VoL. xv. ] THE BOMBAY LAW REPORTER. 


317 


For the purposes ofs. 186, Indian Penal Code, the discharge of public A. Cr, J, 


functions must not be wholly illegal, and instances of attempts to execute 
decrees on non-existent properties, or serve warrants without disclosing 
“the contents have been held to justify obstruction but none of these cases 
Y have any bearing onthe present case. The Chief Officer was the servant 
\ of the Municipality and with regard to s. 58 of the District Municipalities Act 
and the evidence the Municipality can adduce, it cannot be said that they 
were acting prima facie illegally. The position appellants seek to take up 
\ is this, that the Court must decide the right to the disputed site before it 
\ can be said whether the Chief Officer was “lawfully exercising -public 
: functions,” and into this error the Magistrate has fallen but inthe view 
of this Court all that a Criminal Court is concerned with is whether the 
action of the Municipality or its servant was on the face of it illegal: 
admittedly it was not. There is the further consideration that even if 
| the Municipality were not acting within its rights in removing the ob- 
struction, the communication of their illegal order to their servant the 
Chief Officer, he being ex hypothesi ignorant of the nature of the order, 
‘ould justify him in obeying orders, and on the analogy of Explanation 2, 
para 10 of s, 21, Indian Penal Code, the initial illegality would not vitiate 
Aischarge bona fide of his public functions, consequently no obstruction 

y exercise of his public functions could be lawful. 
‘e strength of the maxim “respondeat superior” the Chief Officer 
weld to have been the person obstructed, though the evidence 
„tho menials under his orders were obstructed (physically), 
r this Court can say that the conviction under s. 186, Indian 
3 sustainable without making any pronouncement upon the 

‘spute as to the site. 


i applied to the High Court. 


|R. R. Desai, for the applicant. 
` for the Municipality. 
3 pe oe Government Pleader, for the Crown. 


{LOR J.—The applicants in this case have. been 


Re aes d under s. 186, Indian Penal Code, of the offence of 
voluntarily obstructing a public servant in the discharge of 
his public functions. The circumstances underlying the pro- 
secution are these: The petitioners own a shop at Dhulia 
situated on the Agra Road, and the shop abuts on that road, 
which is lined by two gutters. Between the petitioners’ shop 
and the near gutter there is a small strip of land which 
admittedly for a period of over forty years the petitioners have 
been using for the purpose of depositing their bales and other 
goods. Latterly a dispute arose between the Municipality 
and the petitioners with reference to the title to this strip of 


land, the petitioners contending that it was their property- 


and that the public road-way began beyond the gutter, 
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On the 2oth September rgrr the Municipality p 
the petitioners under the Municipal Act for a 
encroachment upon this strip of land. The prosect 
unsuccessful, the petitioners being acquitted. Then o1 
October rg1r the Chief Officer of the Municipality acc 
by a posse of Muntcipal.servants came to the p 
shop and attempted to remove the goods wl 
petitioners had placed upon this disputed strip. 1 
tioners obstructed the Municipal Chief Officer in hi 
to remove the goods and they have accordingly been 
ed. 

In the Court of the learned Magistrate who triec 
the main issues were: Whether the Municipal Of 
power to remove the encroachment or obstruction on 
street; and whether the accused had deposited bx 
other things on the public street; and thus causec 
struction. Both these issues were determined in th 
ative, that is to say, against the petitioners. 

‘ The petitioners appealed to the Sessions Judge 
Judge has affirmed the conviction mainly on the grov 
in his view it was wholly unnecessary for the trial Cr 
into the merits of the dispute which existed be’ 
Municipality and the petitioners as to the owner: 
land. The Sessions Judge indeed goes so far as t 
was into this error which the Magistrate fell. Ip 


` Judge’s opinion all that a criminal Court is cond 


the face of it illegal. The learned Governmen 
appears to support this conviction admits that 
defend it on the grounds taken by the Sessions Judge; 
our opinion those grounds are unsustainable. Be 
offence under s. 186 of the Penal Code can be sai 
established against any person it is requisite, as the 
itself éxpressly recites, to prove that the public 
obstructed was obstructed in the discharge of his pub 
tions, and that we take it is a matter of fact and not ; 
of the public servant’s intentions. His intentions m: 
been perfectly honest, but if in fact and in law the f 
in the discharge of which he was obstructed were no 
functions, then no offence can be committed under this 
It is plain that the functions would not be public func 
they fell wholly outside the nsdn or authority v 
as a public officer possessed, 


whether the action of the Municipality or its N 
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Now in this case it is admitted on all hands that, as we A. Cr, J 
have said, for a period of over forty years this strip of land has „g 12 
been used by the petitioners. It is equally admitted that ~~ 
there does and did exist between them and the Municipality Exrsror 
a bona fide civil dispute as to the ownership ‘of this plot. v. 
That being so it is at least equally likely at present that the Opern 
‘land may be the Municipality’s or that it may be the petition-  —- 
ers’, but no man can be convicted of a criminal offence where Bates 
"the ‘theory of his guilt is no more likely than the ERS of 
his innocence. 

On behalf of the Municipality recourse was sought to be had 
to the provisions of s. 122 of the Municipal Act. But in our 
opinion those provisions do not assist the Municipality 
for they do not contain what alone would justify the 
Municipality’s action in this matter, aclause to the effect 

at should any bona fide dispute exist between the Munici- 

‘ty and the private citizen as to the ownership of immove- 
‘roperty, the Municipality is empowered to decide that 
for itself. The case, we think, resembles that which 
“ded in Queen-Empress-y. Sagan (1), The learned 
nt Pleader indeed suggested that this case should be 
l on the ground that we have here, what the - 
`t case had not, a finding on evidence that the 
jn question is part of a public street. We have 
ig -Judgment and into the evidence upon this 
no issue putting in controversy the precise 
ip.of land,,and as we read the judgment there 
dat the land is part of a public street. 
_fibertor, that the case is indistinguishable from 
press v. Sagan), and upon the grounds there 
sited, as well as those which we have stated for ourselves, 
we think that the conviction cannot be sustained. We must, 
therefore, reverse it, acquit the petitioners and direct that 
the if uae should be refunded to them, 


Conviction set asde 


(1) (1888) Uurep, Cr, C, 366, 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Chandavarkar. 


iors SHANKAR VISHVANATH WAGH 
AR U. 
January 9. UMABAI SADASHIV WAGLE.* 


Civil Procedure Code (Act V of 1908), Sec. 60—Policy of Insurance—Alttach 
ment—Wife named as beneficiary—Assignment of policy in writing—Tran: 
fer of Property Act (IV of 1882), Sec. 130—Indian Trusts Act (II of 1882 
Sec, 5—Declaration of trust—Married Women’s Property Act (III o 
1874)—Non-applicability to Hindus—Indian Contract Act (IX of 1872 
Sec. 2 (i)— Suit by person not party to the contract, 


The defendants obtained’a decree against the deceased husband o 
the plaintiff and in execution of the decree attached a policy of ir 
surance effected by the deceasgd upon his own life, The policy w' 
expressed to be for the benefit of his wife, Under its terms, ’ 
Insurance Company promised on proof of the death of the assur 
pay the policy monies to the trustee who might be appointed 
assured ‘by separate writing and in default of trustee to the br’ 

(i.e., the plaintif—), The plaintiff applied to raise the a’ 
Her application being rejected, she tiled the present suit f- 
tion that the policy was not liable to attachment in exe 
decree :— E 

Held, dismissing the suit, that as the assured did ne! 
of his beneficial interest under the policy either by asd 
ing as provided by s. 130 of the Transfer of Properti 
declaration of trust as provided by s. 5 of the Trv 
formed, on his death, part of his estate, the right o 
Company being in his executors or other represent 
by any trust in favour of his wife. 4 

Held, also, that the plaintiff could not claim the be 
provisions of the Married Women’s Property Act as it did not apply~ 
Hindus, 

There is nothing in the Indian Contract Act, 1872, to show an intentio 
that a person not a party to the contract can sue on it. 


Suir for declaration.- 

One Sadashiv Nilkanth Wagle ( husband of Umabai, plait 
tiff) took out a policy of assurance on his life from the Orients 
Government Life Assurance Company, on the 19th Septembe 
tgot. The policy was expressed to be for the benefit of hi 
wife. The material portions of the policy in question wer: 
as follows :— 


SSS 
*First Appeal No. 179 of 1911, First Class Subordinate Judge a 
from the decision of G. N. Kelkar, Belgaum, in Suit No, $84 of 1910. 
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Whereas Sadashiv Nilkant Waghle, hereinafter called the Assured, has 
_ Proposed to effect an Assurance with the Oriental Government Security 
Life Assurance Company Limited, hereinafter called the Company, under 
the provisions of the’Married Women’s Property Act 1874,for the benefit 
of his wife Umabai shall survive him hereinafter called the Beneficiary, 
and has delivered at the office of the said Company in Bombay a Proposal 
and Declaration in writing...... 
y Now these Presents witness that provided the said Assured shall pay or 
cause to be paid at the office of the Company in Bombay the future premium 
of Rs,...... on or before...... the Company shall pay at its office in Bombay to 
the Trustee or Trustees who may be appointed by the Assured by separate 
writing duly executed by him and of which the Company shall have due 
notice given to them, in trust for the Beneficiary as above-mentioned, and 
in default of any such Trustee or Trustees to the Beneficiary or Benefici- 
aries, if she, he or they, be of age, and otherwise capable of giving a dis- 
charge to the Company, and if any one or more of them be not of age, then 
jointly to those of the Beneficiaries who shall be of age and to the legal 
guardian of such of them as shall not ,be of age, and failing any of the 
Beneficiaries being alive when the Sum Assured by the Policy becomes 
vable then to the Assured’s Heirs, Executors, Administrators or Assigns 
sum of Rs....... or such other sum as shall become due and payable by 
^ of these presents, agreeably tothe laws and regulations of the said 
`v, on proof to the satisfaction of the director of the death of the 
“ed and of the title of the person or persons claiming payment. 
` hereby declared that the receipt in writing of the Trustee or 
of the Beneficiary or Beneficiaries, or of the Beneficiary or 
yho shall be of agejointly with that of the legal guardian 
‘em as shall not be of age or of the Assured, his Heirs, 
tinistrators, or Assigns, as the case may be, shall fully 
\npany from the sum assured by this policy. And further 
hiy shall have no concern with or be responsible for the 
on execution of any trusts to which the ssid sum may 


Sa 


\, Shankar Vishvanath Wagh and others (defendants) 
~vainst Shankar Nilkanth Wagle and three others, 
se was ‘passed for Rs. 13,257 against the then 






sr the 29th March 1904. On appeal, the 
S Rs sed the decree, and awarded the plaintiff's 
gre 5 firm as including all the dorongants on the 
"ag “9/1906. 
AA i 9 of the decree, the policy of assurance was 
PE 5 Ws xinkar’s widow Umabai applied to the Court 


oe ss" ettachment ; but the Subordinate Judge rejected 
Sa x gn on the gard March r910. 

` Ar. i November 1910, Umabai filed the present suit 

A a that the policy was not liable to attach 
gee in execution of the decree. 
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cl. 2, of the Act. Therefore s. 6 ofthe Married A. C. J. 


ty Act does: not apply. Secondly, no trust 
endently of the Married, Women’s Property 


918 


T 


16 policy moneys were a debt not secured by Sáàşran 


f property. They did not constitute debt 
snti but conditional and contingent debt: 
Vaidya v. Mulraj Khatau(). Therefore the 
emained the property ofthe deceased over 
disposing power unless there was an assignment 
he Transfer of Property Act or there was a 
leed under s. 5 of the Trusts Act. It'was held 
ernment Security Life Assurance, Lid.,v. 
raju (2) that where the assured does not i in 
ite a trust for the benefit of any person, such 
where the provisions of the Married Women’s 
not apply, forms part of his estate and is 
“his legal representatives. The contract 
pany and the assured gives no right of action 
ies named. Where the company refuses pay- 
th of the assured, the legal representatives and 
ries will be entitled to enforce the contract. 
riental Government Security Life Assurance, 
du Ammiraju (8) is similar to the- one in 
ued by the same company. So also in Cleaver 
rve Fund Life Association (4), Lord Esher, 
łolls, says at p. 151: “ The contract is with 
1 with nobody else. The wife is no party to 
he statute, the right to sue on such a contract 
ass tothe legal personal representatives of 
aeis no party to the contract. . . . Itdoes 
chat apart from statute such a policy would 
in favour of the wife.” Lord Justice Fry says 
ie was, independently of the statute, a stranger 
it might have been put an end to by the con- 
without her consent, and the breach of it 
1 her no cause of action against anyone.” 

irt has relied on Bhikaji v. Dattatraya (5). In 
ras no conflict between the creditors and the re- 
“he question was left undecided at pp. 890, 891. 
.case of a Provident Fund. The policy of 
L. R, 590. (4) [1892] 1 Q, B. 147, 


5. Mad. 162. (5) (2900) 2 Bom. L, R, 888. 
i$ Mad, 162, 
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S. Patkar, in reply.—The remarks in , Oriental Govern- A. O. J. 


ment Security Life. Assurance Co. Ltd. v. Vanteddu 
-Ammiraju() are not obiter; because the point was decided on 
the- contention that the company was not justified in with- 
holding payment and were-liable to pay interest. As. regards 
-the case in Bennett v. Houldsworth) and In re Flavell (s) 


, | the agreements were unconditional. and irrevocable but 


the agreerhent with the insurance company in this case 
was revocable and conditional. Under s. 2 33 cl. (c), of the 
the Specific Relief Act only in the cases of marriage settlement 
and family arrangement,- a person beneficially entitled could 
sue. The husband could have changed the destination of the 
money at any time. Before the Married Women’s Property 
Act such an agreement did not create a trust and therefore a 
statutory.trust was created by the Act. There could be no 
rift because there was no delivery and there was no registered 
‘cument under s. 123 of the Transfer of Property Act. There 
` no trust by a registered document under s. 5 of the Trusts 
` Ifit bea will then debts would take precedence over 
i. The husband had therefore a disposing interest 
icy moneys under s. 60 of the.Civil Procedure Code, 
‘absence of an assignment the policy moneys were 

‘chment and sale. 


+The defendants are judgment-creditors of 
= the deceased husband of the plaintiff. In 
neir decree they attached a policy of insurance 
s deceased upon his own life. The policy was 







plied to raise the attachment. Her application 
jected she filed this suit for a declaration that the 
Policy is not liable to attachment in execution of the defen- 
dants’ decree. 

The policy is attachable if it falls within the description 
contained in s, 60 of the Civil Procedure Code as “a security 
for money or other saleable property belonging to the judg- 
` ment-debtor over which he hada disposing power which he 
might exercise for his own benefit”. The policy is a contract 
between the deceased and the Insurance Company expressed 
to be for the benefit of.the wife of the assured whereby the 
‘Company promise on proof of the death of the assured to pay 


(1) (1911) I. L. B.-8$ Mad. 162. (8) (1883) 25 Ch. D. 89 ` 
(2) (2877) 6 Ch. D: 673, + 
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be for the benefit of his wife, and the plaintiff - 
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has not been done in the present case, indeed the Company 
stipulate by the policy that it shall have no concern with or be 
responsible for the validity or proper execution of any trusts 
to. which the sum ‘payable may be subject; and as the Act of 
1874 does not apply to Hindus the plaintiff cannot claim the 
benefit of its provisions. 

It was however argued that as under s.’2 cl. (d) of the Con- 
tract Act the consideration might be provided by some other 
verson, the plaintiff could sue ona policy the consideration 
or which was provided by her husband. There is however 
lothing in the present case to- show that the plaintiff was 
‘ither the promisor or the promisee and therefore a party to 
he agreement. There is nothing in the Act to show an 
ntention that a person not a party to the contract can sue on 
t. So far asit goes s. 2 (/)is an indication to the contrary. 
a Samuel v. Ananthanatha (1), relied for the plaintiff, the 


utract was between the plaintiff and the defendant though’ 


ird party supplied the consideration. In Chinnaya Rau 

‘maya (2) there was also a direct agreement between the 
“and the defendants. 

' above reasons we reverse the decree of the lower 

3 dismiss the suit with costs throughout’ on the 


ha 
` 


Y s Decree reversed. 
ka 


) 





(1) (1833) I. L. R, 6 Mad, 351. (2) (1882) I, L, R. 4 Mad. 187.. 
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ANGIAN L ACLOTES 4100 (ar UJ ayes vow 
és occupier. 


T'he term ‘ occupier’ as used i: 
1881, means a person who contr 
work that is done there, and inclu 


DHanjz (accused) was the < 
tory at Sirur, which was in i 
accused lived at Chalisgaon ; b 
to Sirur. 

On the roth December 19 
District in his capacity of Ins} 
occupier of the factory to cen 
for females, and to keep water 
was communicated twice to th 
out. 

The accused was on these 
punishable under s. 15 (g) of 
sentenced to pay a fine of Rs. 

On appeal, the conviction ar 
the Sessions Judge. 


The accused applied to the . 


R. R. Desai, for the accuse: 
L. A. Shah, acting Governr 


BATCHELOR J.—The only 
for revision is that the Ma 
that the petitioner was the c 
meaning of s. 17 of the Act. 
“ occupier” there must bear 
similar enactments in Englanc 





* Criminal Application for Revi- 
sion No. 324 of 1912 from convic- 
tion and sentence confirmed by F. 
J. Varley, Sessions Judge of 
Khandesh, in Criminal Appeal 
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have the authority of the Earl of Halsbury’s Laws of England, A. Cr. J. 
Vol. XIV, s. 1033. We there read that ‘occupier’ is a person 1912 
who controls the, factory or workshop and the work thatis “Qo 
done there; and reference ig made to the Scotch case of WBupurog 
Ramsay v. Mackie) where Lord M’Laren says that ‘ occupier’ ve 
plainly means the person who regulates a factory and controls PHAN! 
the work that is done there. If that be the meaning of the Batchelor J. 
word in the Indian Statute there is nothing on the findings to 
suggest that the learned Magistrate’s decision was wrong. 
We must, therefore, discharge the Rule. 

Rule discharged. 


\ 


2 
Before Mr. Justice Beaman and Mr. Justice Rao, 1913 
Inre SHANKAR SADASHIV KATRE: P 


‘uminal Procedure Code (Act V of 1898), See. 147—Dispute as lo easement— 
Privy —Righi to use privy—Magistrate—Jurisdiction, 


‘der s, 147 of the Criminal Procedure Code, 1898, a Magistrate is 
\bed to inquiring into disputed rights of the use of “land and 
y which expression does not include a “ privy.” 
\pad applied under s. 147 of the Criminal Procedure 
praying that the accused should be ordered “ not 
`% in the use of privies and a well and the way to 


3 belonging to the complainant andthe accused 

ch other. In front of these houses lay a common 

hich there was a temple. In the same yard there 

te privies which were used jointly by the parties. A 

we l in the vicinity was-similarly used by them. The accused 

” locked up the privies, excavated a ditch right through the 

yard, thereby preventing the complainant from having access. 
to the temple, and obstructed him from going to the well. 

The Magistrate ordered that the accused “should remove 

` the locks of the two western privies out of the three (one being 

reserved exclusively for the accused) and should not obstruct 

the complainant or any body on his behalf in using them and 

that he should not repair the gutter in such a way as to make 





* Criminal Application for Revi- Class Magistrate, at Satara, 
sion No. 374 of 1912, against an (1) (1904) 7 F, (Ct. of Sess,) 106, 
order passed by N. C. Pethe, First 


x 42 
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, 


A. Os. J. complainant’s passage to the temple difficult. He made no 
order as regards the user of the well. 


1913: 
fo The accused ‘applied to the High Court. ° 
n re 
Suaycar Nilkanth Atmaram, for the accused. i 
Sapastiv K. N. Koyajee, for the complainant. Í 
ye L. A. Shah, acting Government Pleader, for the Crown. ' 


BEAMAN J.—In our opinion the language of s. 147 of the 
Criminal Procedure Code is plain enough. We think under 
that section that a Magistrate is restricted to inquiring into 
disputed rights of the use of “land and water”, including ( 
easements etc., over the same as expressly stated in the sec- 
tion. We cannot read into those words any more than they ~ 
naturally contain, and we cannot hold that a ‘privy’ is either 
‘land’ or ‘water’ or that the use of it is an easement over the,’ 
same. We think, therefore, that the Magistrate was in error 
in adopting the course he did. It is a very natural err“ 
considering that the complainant sought three reliefs, tw 
which could properly have been granted under the sr 
It isa very open question whether the third relief mi 
have been granted under s. 145, although the policy ur 
this part of the law might supply objections to tH 
However that may be, after thus expressing our op’ 
the state of the law, we think that this is acase i 
need not interfere in criminal revision. That’. 
entirely for the discretion of the Court, and herel 
we should best use that discretion by leaving the ON 
order where it is, S 


Rule aN 
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Before Mr, Justice Beaman and Mr, Justice Rao, 


EMPEROR 
. v 


. 1918 
HIRALAL MOTILAL.* 


w 
January 10. 


Prevention of Gambling Act (Bom. Act IV of 1887), Secs. 5, 12 f—Gambling in 
\ a public place—Presumption under s. $—Presumrtion cannot be applied, 


\ The presumption mentioned in s,5 of the Prevention of Gambling 
Act, 1887, cannot be applied to cases falling under s, 12 of the Act. 


` THERE was in the town of Kairaa Khadki known as the 

} Moleselam Khadki. It had about forty or forty-five houses in it. 
It was reached by anentrance gate which used to be kept open 
during the day time. On an otla facing on the Khadki ten or 
twelve persons were playing cards for money. The accused were 
near the place in question; but there was no evidence that 
‘ny of the accused was actually seen handling a card or 


‘king money. The police got information of the gambling ; 
directly they came upon the scene, there was a wild 
ade among the players. The accused were arrested and 
“with an offence punishable under s. 12 of the Preven- 


‘ambling Act, 1887. 


‘ng Magistrate held that the of/a where the gam- 
‘ing on was a public place; and convicted the 
ne offence charged, remarking: “ The Court ought 
ch such cases that anyone caught on the ofla in 
stances was engaged in gambling.” 





af Application for Revi- 
on of 1912, from convic- 
nd sentences recorded by 


wl M. Robertson, Sub-Divisional 


Magistrate, First Class, at Kaira, 

{+The material portions of the 
sections run thus :— 

5, Whoever is foundin any com- 
mon gaming-house, playing or gam- 
ing with cards, dice, counters or 
other instruments of gaming, or is 
found there present for the pur- 
pose of gaming, whether by playing 
for any money, wager, stake or 
otherwise, shall be punished with 
fine which may extend to two hund- 
red rupees, or with imprisonment 
which may extend to one month, 

Any person found in any common 





gaming-house during any gaming or 
playing therein shall be presumed, 
until the contrary be made to appear, 
to have been there for the purpose 
of gaming, > 

12, A Police-officer may appre- 
hend without warrant— 

(a) Any person found playing for 
money or other valuable thing with 
cards, dice, counters or other instru- 
ments of gaming used in playing 
any game, not being a game of mere 
skill, in any public street, place or 
thoroughfare ; 

any such person shall, on convic- 
tion, be punished with fine which 
may extend to fifty rupees, or with 
imprisonment which may extend to 
one month, ` 
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The accused applied to the High Court under its criminal - 
revisional jurisdiction. 


T, R. Desai, for the accused. 
L. A Shah, acting Government Pleader, for the Crown. 


BEAMAN J.—We think that the convictions and sentences 
must be set aside. Waiving for a moment the question whether ; 
the ofa on which gambling was said to be going on was / 
a public place, and admitting for the sake of this argument 
that it was, the conviction becomes all the worse. The sole 
ground upon which the Magistrate has found these four accused 
guilty is that they were present or near gamblers gambling in 
a public place, and from that he inferred ‘that they must them- ç 
selves have been gambling. This inferenceis entirely unsound, 
and was drawn no doubt by the Magistrate owing to a sub- 
conscious importation of the presumption mentioned ir’ 

s. 5. But the reason underlying that presumption h” 
no applicability at all to cases under s. 12. It ough’ 
be obvious to anyone who takes the trouble to reflect 

in the case of a gaming-house, which is not a publi 
those who deliberately go to rooms set apart for a y 
purpose may very rightly be presumed to have gone 

that purpose. But no consideration resembling tF 
applicability to the mere presence of persons in a’ 
or place. They may be there with quite innocet 

and out of curiosity may pause to watch what 

Before any conviction could properly be arrive, 

s. 12 it is obviously essential that the accused 

should be shown by evidence to have been actually, 

part in the gambling. It is conceded here that there iss 
lutely no evidence of that kind. On that ground alone he 
convictions and sentences are quite clearly unsustainable and 
ought to be set aside. Adopting this view we do not consider 
it necessary to discuss the other point upon which the appel- 
lants rely, namely, that the of/a was not a public place. The 
convictions and sentences must be set aside, the accused 
acquitted and discharged, and any fines paid refunded. 

!. These proceedings have brought to our hotice the convic- 
tion and sentence passed upon accused No. 3 who has not 
been directly represented. We have asked the learned 
„Government Pleader whether anything could be said in sup- 
‘port of his conviction and sentence which has not been said 


~~n, 
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in support of the convictions and sentences of the other three 
accused, and he very candidly admits that there is nothing. 
In these circumstances we think we may safely act under 
S. 439, Criminal Procedure Code, without going through the 
formality of issuing notices and having a further hearing. 
\ We therefore direct that the conviction and sentence of 
accused No. 3 be likewise set aside, that he be acquitted and 
‘discharged and any fine which he may have paid be refunded. 


ai : Order NEK 


E 





ORIGINAL CIVIL. 


} Before Mr. Justice Beaman, 


DAULATRAM KUNDUNMAL 
7 V. 
` NAGINDAS RANCHHODDAS SHROFF. * 


‘2 Instruments Act XXVI of 1881 ), Sec. 118—Consideration—Evist- 
\debt—Bill of exchange—H unds—Transfer to creditor in satisface 
existing debt—Creditor is holder in due courses 


ees of a bill of exchange transfers it to the first holder 
‘eration which is not lawful, any subsequent holder, who is 
the taint affecting the instrument, becomes a holder in 
it and can sue the maker on it, s 
dof exchange payable after date is transferred before 
ischarge of a pre-existing debt, the creditor becomes a 
course of the negotiable instrument. 
éxistence of an antecedent debt is consideration within the 
8, 118 of the Negotiable Instruments Act, 1881, 


„€ 2oth of March ryr2, Nagindas Ranchhoddas Shroff 
efendant 1 ) signed a Hundi whereby he promised to pay to 
Belasirai & Co. (defendant No. 2) or order Rs. 2500, thirty days 
after sight. This Hundi was on the 3rd April 1912 endorsed 
by Belasirai & Co. to Daulatram. Kundunmal ( plaintiff) for 
valuable consideration. 

The plaintiff demanded payment of the amount of the 
Hundi from the defendants; but they did not pay. He, 
therefore, filed this suit on the 16th May 1912 to recover the 
amount from the defendants. 

Nagindas contended in his written statement that the 
transfer of the Hundi by defendant No. 2 to plaintiff was not 


a 0, C, J, Suit No, 552 of 1912, 
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0. ©. J. for valuable consideration; that the Hundi in suit was signed 
1912 PY him in blank in December 1911 and was handed over by 
— him along with several other Hundis to Gordhandas Waghiji 

Davrarray and defendant No. 2 as brokers in order to enable them 
v. to raise loans for him ; that they failed to raise loans and also to j 

NAGINDAS return the blank Hundis tọ defendant No. 1; and that he had 

ultimately to sign a Hundi for Rs. 2500 and a demand pro 

missory note for Rs. 1200 for getting back the blank Hundis. 


Wadia, with Jinnah, for the plaintiff. 
Mirza, with Thanavala, for the defendant. 


BEAMAN J.—The plaintiff sues as holder in due course to "H 
recover from the defendants the maker and the first holder of,’ 
a promissory-note payable thirty days after sight, made on thd 
zoth of March 1912. A decree has been already obtaine* 
against the first defendant Ramkisson who was the first hol? 
The plaintiff now sues the maker Nagindas Ranchhodda: 
his note. a 

The defence is that Ramkisson obtained the note fo” 
ful consideration and therefore it lies upon the 7” 
prove that hé gave consideration for it before he ; 
his remedies as a holder in due course. ( 

The first question to be answered, then, J 
between Nagindas Ranchhoddas and Ramkiss 
extorted the note of the zoth of March from th’ 
in law whatever consideration might be said 
given for it was an unlawful consideration. UL 
there is only the evidence of the defendant Nag. 

His story is that in consequence of a suit against \_ 

Nanalal decided in March 1912, he applied to th 

Belasirai & Co., to whom he had given a great Dime 
promissory notes signed in blank, for the return of those notes. ~. 
Ramkisson, representing the firm of Belasirai & Co., insisted 
asa condition of returning those signed blank notes that 
Nagindas should execute this promissory-note for Rs. 2,500 
payable thirty days after date and a further note of hand for 
Rs. 1,200 (with which I have at present nothing to do) and 
should further give a letter of acknowledgment to the firm of 
Belasirai & Co., admitting his indebtedness of this promissory 
note and three others of like amount and the note of hand for 
Rs. 1,200. Thus on the 2oth of March- r912 the defendant 
Nagindas executed the promissory-note which is the subject- 
matter of this suit in favour of Belasirai & Co., and he also 


À 


V 
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wrote the letter dated the 22nd of March, Ex. 2 in this case. 
If this story be true, then first turning to the definition of 
“ consideration” in the Contract Act, and next to what is 
defined to be “lawful consideration” and applying those defini- 
tions to s. 118 of the Negotiable Instruments Act, the Court 


would have no doubt in holding that the defendant Nagindas. 
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ad made good the first step of his-defence-; for the only consi-- B aman J, 


deration moving from Belasirai & Co. to the defendant Nagin- 
das for this note would be the restoration of about 75,000 
worth of promissory notes signed in blank ; and that is really 


no lawful consideration at all since the firm of Belasirai & Cog - 
` had no right whatever to withhold those notes from the 


defendant Nagindas. The question is whether the story told 
by Nagindas is true. It was strongly contended on behalf of 
^e plaintiff that the letter Ex. 2, dated-the 22nd March 1912, 
rely sets forth a true statement of the actual indebtedness 
‘gindas to the firm of Belasirai & Co. on that date. 
‘tgument starts from the allegation that in the previous 

er Nagindas or his representative Wamanrao Bhai 

‘had met the creditor-firm of Belasirai & Co. in the 

Messrs. Mulla & Co. and settled the then existing 

‘vat about Rs. 21000 in part discharge of which 

\ Nagindas had given a cheque of Rs. 10,000. 

ve just as much indebtedness over as is ac- 

the letter of the 22nd March rg12. However 

drgument at first sight may appear, it labours 

2 defect. : The amount due in 1911 includes 


ae 3700 which certainly could not have been 
the 


2zoth of March ro12. On the other 

&y circumstance appears to me to point 

eK ely to the truth of Nagindas’s? story. It is almost 
incredible that with the result of the suit decided in March 
fresh in mind he .should have immediately recommenced the 
same course of dealing which had there resulted so disastrous- 
ly; and it is clear from the letter of the 22nd March to which 
the plaintiff takes no exception, that the firm of Belasirai & 
Co. did restore to Nagindas roughly some Rs. 75000 worth of 
promissory-notes for which Nagindas had received no value. 
It appears to me, therefore, antecedently probable in the 
highest degree that the firm of Belasirai & Co. exacted as the 
price of that restoration the sum of Rs. 3700 which includes 
the Hundi now in dispute. Of the; remaining three Hundies 
which Nagindas has to acknowledge under the letter of the: 
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22nd of March, one only is now admitted as genuine. 
reason why the other two were included may be conje 
to be that Belasirai & Co. had actually sold them and 

fore réquired the defendant Nagindas to acknowledge 


` genuineness. However that may be, having regard t 


previous history of Nagindas as revealed in the forme: 
and not disputed here, to the termination of that case, a 
the fact that this Hundi was undoubtedly drawn ¢ 
immediately afterwards and that contemporaneously w 
Nagindas received back almost all the other Hundisinr 


of which he had good reason to fear he might be defri 


T have little hesitation in holding that the account h 
given of this Hundi and the manner in which he came to 
itis true. That being so, it lies upon the plaintiff to 
that he is a holder in due course and is in a better pc 
than his transferor who would have certainly not been a 
recover the amount of the Hundi (if my view be correct} 
the defendant Nagindas. At the close of the plaintiff’s 
his counsel suggested that the defendant Nagindas was / 
ed from alleging against plaintiff that the Hundi was , 
for unlawful consideration. This argument rests ‘ 
assertion that on the 3rd April 1912 the plaintiff ge’ 
das notice that the firm of Belasirai & Co. had’ 
this Hundi to him. “And since the defendant } 
not at once inform the plaintiffin reply to that, 
the circumstances in which the Hundi had beer. 
him, he is now estopped from doing so. The sh¢ 
that is that the alleged notice of April 3rd, ipa 
There is no evidence before me of its existence. 
plaintiff falls back upon his attorneys’ letter of the- 
April, but I think that mere neglect to answer the atten 
letter peremptorily enforcing aclaim of this kind could 
be made good ground for such an estoppel as tha 
plaintiff now wishes to raise against Nagindas. 
There remains, therefore, the second part of the case 
considered, namely, whether the plaintiff without being 
of the taint affecting the Hundi became a holder in due c 
The plaintiff's case is that as a result of about two 
dealings with the firm of Belasirai & Co. that firm was i: 


‘ed to him at the opening of the year 1912 tothe ext 


about Rs. 2700. On the 5th of January r912 the pl 
further advanced to the firm of Belasirai & Co. Rs. 3 
eash, In February 1912, Belasirai & Co. repaid Rs. 2,5 
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ash; andon the 22nd of March 1912 paid in this Hundi 
gainst their remaining indebtedness to the plaintiff of 
ts. 3200. Ido not think that the defendant Nagindas has 
een able to show“that there was no pre-existent indebtedness 
n the part of Belasirai & Co. to the plaintiff-firm at the time 
he Hundi was transferred to the plaintiff. Nagindas has 
ertainly complained that the two additional entries which 
rere allowed to goinin the course of the plaintiff's examina- 
ion were never disclosed and although in general terms the 
laintiff in his affidavit of documents does rely upon this 
thata, he refused right up to the trial to allow the defendant 
aspection of anything more than the mere transfer entry 
howing that when he became possessed of the Hundi he credit- 
d Belasirai & Co. with Rs. 2500 and debited the defendant 
Yagindas with that amount. I see no reason, however, to 
'oubt the correctness of the plaintiff's sworn evidence sup- 
‘ted by his book-entries, and I must, therefore, hold that on 
2nd of March when this Hundi was transferred to him by 
‘rai & Co., Belasirai & Co. were overdrawn in the plaint- 

‘ks to an amount larger than that of the note. The 

\ then, is of pure law, whether the mere existence of 

lent debt is consideration within the meaning of 

-¢ Negotiable Instruments Act. In this . connection 

y 

Russell (1); Belshaw v. Bush (2); De La Chau 

of England (3); Currie v. Misa (4); (in appeal 

fe (5) where the decision of the House of Lords 

a totally different ground); and M’lean v. 

Banking Company (6). If this had been a cheque 

n demand instead of what itis, a bill payable thirty 
eater date, andif I had considered the question still open, 
think I should have found it impossible to escape the con- 
lusion, supported by such cogent reasons, reached by the 
thief Justice in his dissentient judgment in Currie v. Misa (4), 
‘xcept for the theoretical interest of the discussion, however, 
; must have become early apparent that there is absolutely 
o divergence amongst the authorities or room for argument 
here the disputed instrument is, as it is in this case, 
bill of exchange payable after date, for in the case of Currie 
' Misa Lord Coleridge grounded the whole of-his reasonings 
Pea cle SS EES RE 


(1) (1862) 3 B. & B. 34, 40. (4) (1875) L. R, 10 Ex. 153. 
(2) (1851) 11 C, B. 191. (5) (1876y 1 App. Cas. 554. 
(3),(1829) 9 B, & C, 208, - (6) (1883) 9 App, Cas. 95, 
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upon the distinction which he thought ought to be carefully 
maintained between instruments payable on demand such as 
cheques, and instruments which had to mature before the 
money could be recovered. The reason “for that becomes 
obvious when we turn to the discussion to be found in all 


£ 
PA 


these cases, of what amounts to consideration and as such j 


improves the title of a holder of a negotiable instrument thus 
giving him rights superior in law to those of his transferor. It 
was always thought that there was a solid distinction between 
bills payable after date and bills or cheques payable on 
demand for the purposes of that discussion; because it is 
obvious that a creditor accepting in discharge of a pre-existing 
debt a bill which had not yet matured must by implication 


be taken to have contracted to forbear enforcing ‘his - 


remedy until the date of maturity had arrived. This dis-’ 
tinction, however, did not. commend itself to the majority + 
the Judges i in the Exchequer who decided the case of Cur 

v. Misa. They appeared to have favoured the view that” 
true origin of consideration in all such cases was th 

pill or cheque was a conditional discharge of de” 
condition being that if the bill or cheque yielded nott 

former debt revived. It would be easy in a merely / 

argument to suggest considerations telling against / 


` ness of that view, but there can, I think, be no Ge 


where an instrument is a bill payable after date ay 
before maturity, the law has been uniform and sé 

all possibility of disturbance that the transfer 
instrument in discharge of a pre-existing debt maki, 

or a holder in due course. The whole law expresso, 
in s. 118 of the Negotiable Instruments Act may b. 
more amply and exactly stated by Blackburn J. in the 


i 


‘ 
a 


| 


M’lean v. Clydesdale Banking Company(:); and the effect ~~ 


of these decisions taken together appears to me to leave 
absolutely no doubt of the correctness of the proposition that 
where a negotiable instrument of any sort is handed over by a 


debtor to his creditor in discharge of a pre-existing debt, the 


creditor becomes aholder in due course. Itis only where, 
as in the case of De La Chaumette v. Bank of England (?) and 
other cases falling under the same principle, the transfer of the 
negotiable instrument is not for the purpose of extinguishing a 
pre- existing debt but can upon the facts be found to be 
given as between principal and agent merely for collection 


(1) (2883) 9 App. Cas, 95, (2) (1829)9 B. & C, 208, 
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by the latter, that the rule will not apply. But then 
it becomes clear that the ground of it is cut away, for where 
a debtor hands a negotiable instrument to another to collect 
for him merely as his agent even though he happened at that 
\ time to be indebted to that agent, there is no intention of 
\ giving the negotiable instrument as payment of the debt. 
In the present case I may entertain my own suspicions as 
} tothe privity existing between the plaintiff and Ramkisson, 
I may even doubt whether when the note was given to the 
plaintiff on the 22th of March he was as wholly ignorant of 
its character and the manner in which it had been procured 
N as he professes to be, but that opens up an entirely new set of 
considerations; for were itso held upon the evidence, then 
‘the ground upon which the plaintiff's claim could: be resisted 
would not really be that the pre-existing debt was not good 
“onsideration but that as privy to thefraudhe could be in no 
“ter position than the first fraud-feasor to take advantage 
And I do notthink that there is any evidence in this 
vhich would warrant me’ in saying more than that I do 
än suspicions of this kind. In any event, it would be 
1y difficult to obtain proof of them and there is really 
‘sn the record of this case. 
therefore, hold that on the facts proved before me 
\issory-note was obtained by Ramkisson from the 
gindas for unlawful consideration; (2) the defend- 
Ranchhoddas is not estopped from raising that 
plaintiff is a holder in due course, and, therefore, 
fecover. 
Aare oie: now decree the plaintiff’s claim against the 
iN agindas Ranchhoddas with all costs. 





Suit decreed. 
Attorneys forthe plaintiff: Pestonji Rustim Kolah & Co. ; 
Dikshit. Dhunjishaw & Soonderdass; 


Attorneys for the defendant : Mulji, Khambatta and Thakor- 
das. : 


poi 


Beaman J. 


arrangements in respect of char 
which would be satisfactory to 

On the 3rd of October 1912 3 
hearing, I was informed that tl 
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award the day previous and Mr. Setalvad for the plaintiff O. ©. J. 


asked me to allow the matter to stand over to enable him to 
consider.the award published only the day previous. The 
hearing stood over accordingly and the case was called on 
- again on the 1th of October, when Mr. Desai for the first 
defendant asked me under O. XXII, r. 3, to record the award 
as an adjustment of all differences as between the plaintiff and 
i the first and the third defendants and to pass a decree in terms 
‘thereof. I was further informed that the first defendant had 
arranged terms in respect of charity which were satisfactory to 
the Advocate General, and that the first and the second defen- 
` dants were prepared to take a decree by consent so far as the 

- charities were concerned. 
Mr. Desai in support of his application relied on the case of 
Pragdas v. Girdhardas (+), That case is a very clear authority 
t polding that where-a suit isreferred by parties to arbitration 
1 an award is made, the submission and the award may be 
jded as an agreement adjusting or compromising the suit 
` decree passed in terms of such award. This case was 
Sunder s. 375 of the old Civil Procedure Code.. That 
ş reproducedin the present Code in O. XXIII, r. 3, but 
dditional words “where itis proved to the satisfaction 
+t”, The addition of these words would seem to 
3 clear that the Court has power to enquire into 
lompromise and record ‘it, if satisfied, that the 
as properly arrived at. If the matter had stood 
dd have found no difficulty in acceding to Mr. 
cation, but Mr. Setalvad who disputes the award 
/ 89 in the new Code and contends that the proper 
_& to be adopted should be such as. is laid down in 
Lo Siond Schedule to the Code. When I turn to the second 
Schedule, I am faced with the difficulty that the provisions 
of that Schedule do not contemplate a reference to arbitration 
: bythe parties to a pending suit without the intervention of 
| the Court. The first sixteen sections of the second Schedule 
; clearly contemplate a reference to arbitration ina pending 
suit through the intervention of the Court. The rest of the 
sections except s. 18 in that Schedule contemplate an agree- 
ment to refer to arbitration and a reference to arbitration, 
when there is no suit pending between the parties. Section 
18 provides for stay of a suit by a party to an agreement to 
refer to arbitration. The second Schedule to the Civil Pro- 


(1) (1901) I. L. B. 26 Bom. 76 ; 8 Bom. L. R. 431, 
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‚cedure Code, therefore, does not apply to or contemplate a 


reference to arbitration by parties to a suit, which is pending, 
outside of the suit and without the intervention of the Court. 
What with the Arbitration Act of 1899, s. 89 of the Civil 
Procedure Code, the second Schedule to the Code, and the 
High Court Rules relating to arbitration, the subject of what : 
is a correct procedure to follow in cases of reference to arbi- ( 
tration seems to me to be involved in some confusion. Here, í 
however, there isno question, that all parties to the suit 
except the Advocate General referred all matters in dispute 
between them in the suit to arbitration and an award has been 
made. That award is now challenged and the question for 
me to decide is, what is the procedure to be followed in order / 
to dispose of the question, whether the award is a valid and/ 
binding one and such as may be enforced between the parties 
by recording it and passing a decree thereon. 

If I follow the procedure under the second Schedule toć 
Code, the award would have to be submitted in Chambers’ 
parties objecting would then have to file their objectior 
obtain either a Judge’s summons or give a notice of mẹ 
have the award set aside. Parties would have + 
affidavits and it may be that in the end it might be, 
to take oral evidence on points in dispute between, ’ 

If on the other hand I regard this as an adjustm- 

still be bound to give the party objecting an of 
establishing that there are circumstances which v 
inequitable to enforce this adjustment against’ 
objecting. Having regard to the fact that the seca, 

to the Civil Procedure Code does not contemplate a 

to arbitration in a pending suit without the intervie. 

the Court, it seems to me that the best method of 

with this question would be to treat the words “any other 
law for the time being in force” ins. 89 of the Civil Pro- 
cedure Code as applicable to O. XXIII, T. 3, and to hold an in- 
vestigation before me in Court, wherein the first defendant, who - 
wishes to enforce this award, should proceed to prove to the 
satisfaction of the Court that the adjustment which she sets up 
was justly, legally and properly arrived at. In its conse- | 
quences, the result will not be in any way prejudicial to the 
interests of the plaintiff for in that investigation I will allow 
the plaintiff to urge all and every objection which she would 
be entitled to urge against the award, if the investigation was 
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held under the provisions of the sections of the second Schedule O. ©. J. 
to the Civil Procedure Code. 1912 
The suit will be set down for hearing on Tuesday, 22nd =~ 
instant, when the’ rst defendant will, in the first instance, HARAKHBAI 
proceed to satisfy the Court that the adjustment has been v. 
properly and justly obtained and the plaintiff will then be ANSAN] 
) entitled to urge any ground that may be open to her to show Davar J, 
' that the award which is sought to be enforced against her as ` 
' an adjustment ought not to be recorded and a decree passed in 
terms thereof. 


; Attorneys for the plaintiff: Ardeshir, Hormusjee, Dinshaw 
` & Co. 
Attorneys for the defendants: Shroff, Dinshaw and 
Dharamsey ; Daphtary,-Fereira and Divan; Little & Co. 





Before Mr, Justice Beaman. 


GOKULDAS KARSANDAS 1913 


U. w 
VALIBAI.* February 21, 


4 


“UL of 1882), Secs, $3, 88—-Ewecuior de son tort—TZrustee—Buying 
eee interest—Purchase enures for the benefit of the minor, 


‘bor de son tort intermeddling with the estate of a minor 
‘or himself the Fazendari tenancy of a tenant of the estate 
naging, The minor sued to have itdeclared that the 
fared for the benefit of the estate :— 
shat the executor de son tort fell within the principle, if 
ter, of Lhe prohibition contained ins. 53 of the Trusts Act, 
the principle laid down ins, 88 of the Trusts Act applied, 


sé purchase by the executor must be taken to have been a purs 
_— on account of, and for the benefit of, the minor. 
| OnE Karsandas Liladhar died on the 3oth March 1902, having 
| made a will dated the 23rd August 1900. The testator appoint- 
i ed his two elder sons, Ranchhod and Narotam, executors ; 
and bequeathed the whole of his estate to his two younger 
sons, Gokuldas ( plaintiff) and Damodar. : Ranchhod pre- 
deceased his father by a few hours; and Damodar died on the 
13th April 1902. 
On Karsandas’ death, his son and executor Narotam took 
charge of the estate. Subsequently, on the r5th April 1902, he 
entrusted management of the Mahim property of Karsandas to 
~ * 0, ©. J, Suit No. 819 of 1912. 


O. 0. J. one Nathu Valji (husband of defendant). Narotam died on the 
` 4913 18th January 1908. The plaintiff who was a minor went to 
~~ live with Nathu Valji, who managed the whole of the estate 
Goxutpas belonging to Karsandas. ° 
v. On the 14th March 1905, Nathu Valji purchased from Maria 
Vanai Pacheco, a Fazendari tenant of a portion of the testator’s f 
Mahim property, all her right, title and interest as such ¢ 
Fazendari tenant. } 
Nathu Valji took out in August 1906 letters of administra- 
tion to the estate of the testator. He.died on the 27th 
November 1907 leaving him surviving his widow Valibai 
( defendant ). 
The plaintiff filed this suit on the 2gth July 1912 against 
Valibai, praying inter alia.that it be declared that the plaintiff. 
was entitled to the benefit of the purchase of the property and 
to the possession thereof. r 
The defendant contended inter alia that the purchase; 
her husband of the right, title and interest of Maria Pachec 
a Fazendari tenant was for himself, with his own mone 
for his-own benefit. 


Lalyarkhan, with Inverarity, for the plaintiff. 
Bahadurji, with Wadia, for the defendant. 


BEAMAN J.—I have stopped the case at this p’ 
I think it useless to waste further time and m 
collection and criticism of evidence upon facts i, 
am not going to take the case one inch beyond 1 
facts. On these I do not entertain the least doub. 
the necessary conclusion of law follows. o 
Briefly, the material facts are that one Karsandas Ùi 
died in 1902, having executed a will, appointing as his res 
cutors his two elder sons Ranchordas and Narotam and 
bequeathing his estate to his two minor children Gokuldas and 
Damodar. The family was attacked by plague and the eldest 
son Ranchordas predeceased his father by a few hours.’ Next 
Karsandas died, and very shortly afterwards his younger son 
Damodar. Thus there remained one executor Narotam and 
the present plaintiff, to whom tHe deceased Karsandas Liladhar 
had left all his estate. Narotam came to Bombay after having 
entrusted the management -of Karsandas’s Mahim properties 
(in which a small plot of land now in dispute is included) to 
Nathu Valji, a close friend and relative of the family. In 1903 
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Narotam died, and up to that time the minor, the plaintiff 
Gokuldas, resided with Bai Premcorebai, widow of the deceas- 
ed Ranchordas. «In 1904 the plaintiff went to reside with 
Nathu Valji, who was continuing the management of the 
Mahim estate after the death of Narotam as before that event. 
In 1905 Nathu Valji bought the Fazendari tenancy of a tenant 
of the estate he was managing for the minor Gokuldas. It has 
: been the plaintiff’s contention that this purchase was made 

out of the estate money and for the benefit of the estate; and 
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if that were so, then there could be no question but that the . 


plaintiff would be entitled to succeed. 
It is upon this point that the evidence was led and it was 
clear that if the case were allowed to proceed on these lines, 
a very great deal of evidence of a complicated kind would be 
accumulated. For the purposes of my decision I am quite 
villing to adopt the defendant’s counter-suggestion that Nathu 
“Iji bought the Fazendari tenure, described in these proceed- 
` as house No. 294, out of his own money and for his own 
I still say that in these circumstances falls clearly 
the scope and intention of s. 88 of our Trusts Act and 
‘er the prohibition of s. 53 of the. Trusts Act. It is 
\the facts, which I have stated, that after the death 
‘x, Nathu Valji in continuing the management of 
\iladhar’s estate was an executor de son tort. 
»ped the narrative at the point when this pro- 
Atchased, because what followed in 1906 appears 
pre no effect upon the essential ingredients of the 
eh I am considering. 
5, then, Nathu Valji, an executor de son tort, and, 
e, as held from early times in England, -a trustee, or 
AR obligation exactly analogous to those of a trustee (see 
the case of Mulvany v. Dillon (1)), took over a permanent lease 
for his own benefit and use on the estate with which he was 
intermeddling. There can, I think, be no question that in 
such circumstances he is within the principle, if not the letter, 
of the prohibition contained ins. 53 of our Trusts Act. That 
section in terms is restricted to a trustee or a person who has 
just ceased to be a trustee ; and it may be argued that if con- 
strued strictly it ought to be confined to express trustees; but 
the English Judges have, I think, always taken a more enlarg- 
ed view of the principle. In the notes to Keech y. Sandford (2) 
(a) @810) 1 Ball & Beat, 409, (7th Edn.) 693, Jo. 
(2) (1726) 2 White & Tudor. 
R 44 
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©. 0J will’be found a case Mulhallen v. Marum G) decided by 

1913 Sugden, L. C., of which the facts are almost identical with 

~~ the facts here, and that eminent and learned Judge had no 

-Goxutpas hesitation in setting aside the lease so. obtained by the trustee 

V. for his own benefit. It appears to me equally plain that this 
VALIBAI falls under s. 88 of the Trusts Act. Here the argument is not , 
Beaman J. embarrassed by any dispute as to whether a literal or enlarged } 
— meaning should be given to the word “ trustee, ” for it is the? 

defendant’s own case that Nathu Valji was an agent for all 

. purposes of managing this Mahim portion of the estate, and 

s. 88 expressly includes agents. 

Then, it is to be seen whether in purchasing this Fazendari y 
lease for himself, Nathu Valji’s interests were in conflict with ; 
the interests of the estate he was bound to protect, and, if 
so, whether preferring his own interests to those of th’ 
estate he obtainedan inequitable advantage. There can be A 
question but that he has obtained an advantage. Bating,” 
disputed point whether Rs. 75 of the nominal consider” 
of Rs. 125 paid for this Fazendari lease was really m? 

of rents'due to the estate, and admitting that Naf 
paid the whole consideration of Rs. 125 to the ; 
Benjamin De Souza, it is clear from further admitter 
have been stated in argument here that the pro” 
is worth considerably more than Rs. 125. Now t 
Valibai is about to sell it to a Mahomedan for Re 
can, therefore, be but one answer to the quel, 
Nathu Valji obtained an advantage. Did he, then, 
circumstances in which his own interests were in, 
flict with the interests of the estate? The first Py 
section would only apply were the Court to find facts 
by the plaintiff, namely, that, Nathu was able to bring presse. 
to bear upon the Fazendari tenant by reason of that tenant 
having fallen in arrears of rent to the estate; and I am not 
making anything of that consideration, but the principle of the 
second part of the section seems to me to apply to the admitted 
facts here too clearly to allow of any serious argument to the 
contrary. The buying in of this permanent lease out of an 
estate, which is what Nathu Valji did for himself, must in 
almost every case be of extreme advantage to the estate. It 
is not as though this lease were upona property elsewhere. 
It is upon a small plot of some two hundred and twenty 


(1) (1848) 3 Dr, & W. 217. 
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square yards in the very heart of the Mahim Oart, and it 
was manifestly desirable if it could be done to buy out the 
Fazendari tenant and so-get rid of this permanent lease which 
yielded no more than Rs. 12 for the estate. Had the estate 
purchased it, as it ought to have done, it would have been 
disencumbered of this continuing hindrance in the very 
centre of it, which of course prevents the owner dealing with 
so much of his property as he might wish, and in the present 
| circumstances to his own best advantage. What has actually 
happened is that owing to the purchase by the agent for 
himself, his widow is now offering the tenancy for sale at 
Rs. 800 to a Mahomedan, who will thus, if allowed to purchase, 

\ become a permanent tenant and a very disagreeable one from 
the plaintiff’s point of view, in the very heart of his property. 

. Having regard to such considerations, it appears to me 
itogether indisputable that the manager of an estate like 

lis, in which are to be found these old Fazendari tenants, 

-ht to have known, and did know, that it was primarily in 
“aterests of the estate and for the benefit of the estate to 
whenever possible these old permanent tenancies. So 
‘purchasing one for himself he must be presumed, I 

‘have taken advantage of his position and knowledge 

‘ary manager to put his own interests in direct 

the interests of the estate and thereafter to have 

‘2 interests of the estate and preferred his own. 

roseg and I have no doubt that itis, then the 

down in s. 88 of the Trusts Act must apply and 

by Nathu Valji in 1965 must be taken to have 

¿hase on account of, and for the benefit of, the minor. 

be as I have done for the purposes of this argument 

€ full purchase-money was paid by Nathu Valji out of 
en pocket, the plaintiff would no doubt be liable to pay 
| that sum to the defendant, Nathu Valji’s widow. It is not 
| worth-while in these circumstances to take evidence and 
| decide what in fact was paid, and whether that money was 
i paid by Nathu Valji himself or out of the funds of the estate, 
. for the plaintiff, in order to cut the matter short and without 
any prejudice to his contentions to the contrary, is quite willing 
| to reimburse the defendant Valibai the Rs. 125, which the de- 
| fendantalleges was paid by Nathu Valji out of his own funds as 
' the price of this property. It is to be clearly understood that in 
making this offer, the plaintiff does not abandon any of his 
contentions, and it is only because the sum is so inconsiderablg¢ 
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O C.J. andthe matter in my opinion ought to be cut short that I 
191g make the repayment of this money a term of the decree. 
pea On the other hand the defendant must clearly account to 
Goxorpas the plaintiff for actual rents of the land received since its 
v. purchase in 1905 and not applied to the plaintiff's use. The 
Varmar One sum to be set off against the other. And the plaintiff's í 
Beaman J. claim in all other respects to be decreed with all costs. i 


— } 


By agreement the solicitors to take these accounts. 
Attorneys for the plaintiff: Madhowst, Kamdar and 


t 


Chhotubhai. 
Attorneys for the defendant: Unwalla, Pirojshaw and 
Pappa. 
Before Mr, Justice Beaman. o 
1912 > VISRAM VASUDEO THAKOOR a 
baa f v. f 
November 2s, TABAJI BALAJI WAGH. 


Limitation Act (1X of 1908), Sees, 3, Hes Aomowedimeni Khai 2 
ment of Khata—Right.io sue. 


On the 20th May 1909, defendants Nos,1 and 2 executed $i 
Iavour of defendant No, 3, who assigned it to the plaintiff ‘ 
June 1912, The plaintiff filed this suit on the Khata age’ 
fendants on the day the High Court re-opened after the F 
tion, f 

Held, that the suit was not barred by limitation. € 

Bai Hemkore v, Masamalli (1), criticised,| 


THE facts are’set forth in the judgment. 


Kemp, with Jinnah, for the plaintiff. 
Taraporevalla, with Wadia, for defendants 1 and 2. 
Defendant No. 3 appeared in person. 


` 


os 


BEAMAN J.—This is a suit upon a Khata executed by 
defendants 1 and 2 to defendant 3, Sitabai, on the zoth of May 
1909 and duly assigned by Sitabai to the plaintiff on the 5th 
of June 1912. 
The first defence raised was that the suit was time-barred. 
I overruled that in dimine but I should like to add a word or 
two in this judgment. The defendants relied upon the case 
of Bai Hemkore v. Masamalli (1). I think the facts of that 
$ case can be distinguished but the principle upon which it 
S ŘE a a o e e 


+ O. C. J. Suit No, 613 of 1912, (1) (1902) I, L, R. 26 Bom, 782, 
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appears to have been decided might certainly lend itself to 

the kind ofargument raised upon it by the defendants’ counsel. 
Were I satisfied that the decision really governed this case I 
should of course have been bound by it but I should have 
still felt it my duty to express, with all deference, my own 
doubt whether that case was rightly decided. The facts were 
«briefly that the defendant gave an acknowledgment of in- 

) debtedness to the plaintiff within the meaning of s. 19 of the 

` Limitation Act in every respect, but that in the opinion of the 
Court it was not given before the expiration of the period pre- 
scribed etc. The period prescribed in Schedule 1 ended during 

\ Court vacation. The acknowledgment was given after the 
`, expiration of that period but ‘before the Court re-opened, and 
.their Lordships held that the plaintiff was not saved by the 
provisions of s. 4 of the Limitation Act and the acknowledg- 
nent was therefore-not given before the expiration of the pre- 
tibed period. Section 3 of the Limitation Act appears 
‘sedly to make the whole of Schedule 1 subject to the 

"gions of ss. 4 to 25 of the Actand s. 4 provides that where 

“iod prescribed in Schedule 1 ends on any day on which 

‘tt is closed, the suit shall still be in time if filed upon 

‘ay thereafter on which the Court is re-opened. The 

x 3 and 4, therefore, upon the period prescribed in 

Asems to me clearly to extend those periods in the 

stances contemplated by s. 4. Omitting the tech- 

È comes to this, that where say a three years period 

Court vacation the plaintiff may bring his suit not 

ears but within three years and so much of the 

ion as exceeds that period. Thus in the case decided 

ff might still have brought his suit without being 
es limitation after the day on which the acknowledg- 
ment was signed. So that it appears to me very hard to say 

l that the acknowledgment was not made before the expiration 
ı ofthe period prescribed by limitation, for that really means the 
. period within which a plaintiff may file hissuit. And thereason 

| of the thing seems to me still more clearly-all thesame way. An 
acknowledgment extends the period of limitation presumably 
because in consideration thereof the debtor obtains more 
time. In the actual case for example the plaintiff may have 
informed the defendant that unless he was immediately paid 
he would be compelled under the law of limitation to file his 
suit on the first day the Court re-opened; and the defendant 
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cause him great inconvenience he would acknowledge the 
debt; so that the plaintiff need not be compelled to launch his 
claim at so early a date. On that footing the plaintiff con- 
sents not to file his suit when the Court reopens. He believes, 
and has every reason to believe, I think, that the acknowledg- 
ment enlarges his right to sue and that he can, therefore, 
safely give his debtor more time in which to pay. Such consi- 


derations as well as the actual language of the law certainly do ¢ 


raise a very grave doubt in my mind whether the case was 

tightly decided. Here, however, the facts are different. The 

debt was assigned during this Court’s vacation after the period 

prescribed in Schedule 1 had'expired. There can, however, be 

no question but that the assignor might have filed this suit on 

the day the Courts re-opened, and it seems to me beyond all 

question that the plaintiff took under the assignment all rights 

of that kind belonging to the assignor. f 
The next question is whether this Court has jurisdictio’ 

That depends upon a finding of fact whether or not the Kh- 

Ex. D in this case, was executed at Talegaon as the defen’ 

allege or in Bombay as alleged by the plaintiff. In my ¢ 

the evidence is overwhelming and conclusive in favour’ 

defendants. No less than six witnesses, the two d” 

the pleader Darab, Sitabai’s agent Laxman, the / 

Vishnu Medhi and the attestant Vithoba, swear m’ 

cally that the transaction took place at Tale; 

evening of the zoth of May. On the other side į 

no evidence except that of Sitabai herself and the 

that part of the Khata, Ex. D, was not written } 

The defendants do not know where it was writte, 

quite prepared to admit that it may have been \ 

Bombay. Sitabai herself admits that she left Bombay “by 


Nom 


midnight train on the 2oth and was in Talegaon the following `a- 


day. This she could hardly deny in view of the registered 
sale-deeds which the defendants have adduced in support. of 


their contentions. Every probability too appears to be in . 


favour of the defendants. They are Talegaon men. Sitabai 
and her husband had considerable money dealings in Talegaon ; 
and Sitabai admits that she had employed one of the defend- 
ants at any rate to collect her outstandings there. It is 
much more probable, I think, that Sitabai should have entered 
into this transaction (waving for a moment its true nature ) in 
Talegaon than that both the defendants should have run down 
to Bombay and got back to Talegaon in the very limited time 
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which must be allowed if the plaintiff’s story be true, for there 

is not only this mass of oral evidence, but the defendants have 

been able to produce documentary evidence (see Exts. 6 and 

Io) showing most conclusively that defendant No. 2 Shivram 

\ must have been in Talegaon for a great part at any rate of the 

19th and 2oth of May. It is true that these documents do 

\ not absolutely exclude the possibility of Shivram having been 

) in Bombay for a few hours on the morning of the zoth. But the 

cumulative effect of the documents and the facts connected with 

them isto make that so improbable as to verge very closely upon 

_ impossibility. I ought perhaps to have mentioned that accord- 

=^ ing to the plaintiff the Khata was executed on the 2oth of 

May and certain acknowledgments were made in it on the 31st 

of May. These acknowledgments are admittedly in the hand- 

writing of defendant No. 2 and he is again ina position to 

‘ting forward documentary evidence which makes it ex- 

smely improbable, if not -actually impossible, that he could 

‘e written those entries in Bombay. Even, apart from this 

‘ally strong documentary evidence, I should have found 

emely difficult to dispose, in plaintiff's favour, of the 

\ of the pleader Darab. There is really nothing to show 

‘man, who appears to occupy a respectable position, 

\come here to perjure himself deliberately for the 

take. He is quite positive that when the Khata, 

‘rought by Sitabai to Talegaon on the evening of 

Aay it was not completed. Only that part of it 

jse proceedings is always referred to as the body 

ment was then written. Darab was called in by 

poe 2 toadvise upon its execution and he swears 

advised the defendants not to complete it until Sitabai 

_*oP Ter part had executed an agreement explaining the true 

| nature of the transaction. As it is common ground that the’ 

| document Ex. D was executed on the 2oth of May it follows 

| from this evidence, if the evidence be true, that the document 

‘must have been executed in Talegaon and not in Bombay, for 

| the time spoken of by Darab was late in the evening of the 

2oth of May, and if by then the document was still unexecuted 

| itis utterly impossible that it could have been executed else- 

where than in Talegaon. I think it unnecessary to criticise in 

detail the evidence of the other witnesses. I see no reason 

_ myself to doubt the truth of it as a whole, and I certainly see 

| “mo reason whatever to doubt the complete truth of Darab’s 
| 
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alone it settles the question. I think very few questions of 
fact tried in this Court, so far as my experience goes, could be 
answered with so much confidence. The evidence is abundant : 
on the whole it is unùsually good and it is absolutely convinc- 
ing. I must, therefore, find that no part of this caus> of action 


arose in Bombay and this Court has no jurisdiction to try the , 
suit. f 


There are various other defences but I do not desire to make ( 
any comment upon them as that might prejudice the plaintiff's 
cause, should he be advised that he is still ina position to sue 
the defendant in a Court of competent jurisdiction. 


f 


/ 


The plaintiff's suit must be dismissed with all costs. I 


Attorneys for the plaintiff :. Little & Co. 
Attorneys for the defendants : Smetham, Byrne and Noble. f 





Before Mr. Justice Davar, J 
SARDAR NOWROJI PUDUMJI / 


-v 
-~ , PUTLIBAI.* k 


Indian Succession Act (X of 1865), Sec. 111—Period of dist” 
Construction— Marginal notes and alterations in will—Pro 


Marginal notes and alterations made by the testator i 
are unattested; cannot be admitted to probate, 
- A testator bequeathed a portion of his property to his 
ed that if the son died “ without marrying or if marrie 
lineal heir ” his share should revert equally to his survi 
their heirs. A question having arisen as to the validity of 
tion: — 
Held, that the restriction imposed by the testator upon his son wai 
nugatory and the son took the whole of-his inheritance absolutely. 


Owe Sorabji Pudumji, a Parsee, died at Poona on the yrth, 
of January 1910, leaving a will dated the roth December 1898. 
He left him surviving three daughters, Putlibai, Jerbai and 
Khursetbai and one son Nusservanji. He appointed his two 
brothers, Nowroji and Byramji, executors of his will. He 
further provided : ~ 

o My daughter Putli when she attains majority and gets possession of her 
portion of the legacy to be a sort of ‘ex officio’ joint executrix with the 
then existing pair.” s 





* QO, 0. J, Suit No. 1248 of 1912, O. 8. 


‘ 
1 
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' The testator gave legacies to his daughters and son. The 
will made the following provision about Nasserwanji’s share :— 


“In the event of Naslee coming and meeting us there without marrying 
or, if married, without any lineal heir, his share shall revert equally to his 
surviving sisters or their heirs.” 


\ The executors obtained an originating summons’ from the 
\ High Court for the determination of the following questions 
amongst others :— 


1. Whether Putlibai is entitled to become a co-executrix with the 
plaintiffs and if so when ? 


13. Whether Nasserwanji does not take an absolnte interest in the 
property bequeathed to him in spite of cl, 17 of the will? 
Davar, for the plaintiff. 
Inverarity, with Setalvad, for defendant x. 
Desai, for defendants 2 and 4. l 
Bahadurji, for defendant 3. 


AVAR J.—The plaintiffs are the executors of the will of ` 


“eceased brother Sorabji Pudumji, who died on the rith 
ty 1910. On the roth of December 1898, twelve years 
` death, Sorabji executed his will. That will was 

‘ong after the death of his wife; and this misfortune 
ye had a most distressing effect upon his mind. He 
intelligence and education, having been for many 

ial Officer of high standing in the service of 
>The provisions of his will at first sight appear 
¡plicated and in some instances are inconsistent 
ner. It seems to me that the extreme distress of 


quent on the death of his wife is solely responsible 
eet tangled document which he has left behind him 


a ich he makes testamentary dispositions of his property 


amongst his four children who are defendants herein.. After 
the execution of his will, the testator acquired both moveable’ 
and immoveable property and in some instances altered the 
character of his investments. Instead, however, of making a 
fresh will or a codicil, he from time to time made marginal 
notes and alterations on his original will. Such notes and 
alterations being unattested could not be admitted to probate, 
and the will admitted to probate is the will, as he originally 
made it twelve years before his death. The testator has left 
three daughters and a son; and he has given directions and 
made dispositions in his will which presented difficulties to 
n 45 


48 
0. ©. J. 
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O. ©. J. the executors, who have taken c 
1913 wherein they have submitted se 
~~ consideration and directions. 

Nowrost by me into Court and all parties 

v. questions raised in the suit. 

Portar In order to avoid any possible 

Davart J. construction I put on the variou 
~~ thought it desirable to write a - 

for the interpretation and constr 
of the will, before formally answ 
submitted to the Court in thes 
of the will, the testator says :— 
“My dear daughter Putlibai, wher 
possession of her portion of the legai 
executrix with the then existing pair.” 
_ The plaintiffs ask whether 
i entitled to be co-executrix with 
construing the will of a Parsee, c 
me to be unnecessary to put a v 
tion on every word or phrase; 
particular direction in that will. 
to ascertain the true intention ol 
clause. The whole willis disti: 
language and expressions loosely 
It appears to me that the test 
child Putlibai should have a voic 
position of his estate, when she 
entitled to the payment of her Ie 
ed majority and become entitlec 
ion. of a very substantial portio 
to her by the testator, I am of 
be co-executrix with the plaintif 
now without waiting for the 
legacy. The plaintiffs do not 
associated with them in the < 
estate, but it was stated to me t 
possible conflict, judging from tt 
correspondence. Putlibai is n 
Court, in whose discretion and ¢ 
dence. She is herself a member 
able Parsee families, and I have 
with proper notions of respect t 
every reason to believe that in 


nwu WUYUYNRAUI “UU, 1003, HULLS ULSIZULU TO Prevent. Lo 

ill by reference to expressions of more or less -doubtful 

‘und in other wills is for the most part an unprofitable 

ily that method of interpretation has gone out of fashion 

| To extend it to India would hardly be desirable, To 

“the heaps of cases on wills which cumber our English Law 

jder to understand and interpret wills of people speaking a 

vongue, trained in different habits of thought and brought up 

erent conditions of life, seems almost absurd, In the Subordinate 

OE of India such a practice, if permitted, would encourage litigation 
and lead to idle and endless arguments,” 

In construing the restrictions sought to be placed on Nus- 
serwanji’s inheritance by cl. 17 of the will, I must first 
have regard to the testator’s explicit directions in cl. 15, 
wherein he says: “Nasli is to have his legacy free of any 
restrictions.” That applies to what is given to him under 
cl. 14. The restrictions therefore. which are sought to be 
placed by cl. 17 would refer to everything else given to him by 
other clauses of the will. It seems to me that that could not 
have been the real intention of the testator, having regard to 


(1) (1888) 14 P. D. 7 (2) (1896) L, R. 23 I. A, 18, 
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the whole scheme of the distribution of his property as is 
evidenced by his will, but quite apart from all other considera- 
tion, the Court is bound in construing a Parsee will by the 
provisions of the Indian Succession Act. Section rrr of that 
Act provides that where a legacy is given, if a specified un- 
certain event shall happen and no time is mentioned in the 
will for the occurrence.of that event, the legacy cannot take 


effect unless such event happens before the period when the. ; 


fund bequeathed is payable or distributable. 

It was conceded in the end that s. 111 of the Succession Act 
‘did govern this particular question under consideration, and it 
was then attempted to prove that the restriction placed ‘on 
Nusserwanji’s inheritance was good, asin the will time was 


plated by the testator. It was argued that the construction of, 
this clause in the will meant that the testator provided tha’ 
the restriction should .take effect on Nusserwanji’s death: 
Nusserwanji died after the testator, and that therefore time 
this instance was mentioned. In other words, it was conte 

that the testator having fixed the time of his son’s death: 

place after his own demise, this section had no applic 

This argument, however ingenious, is most uaconvincir’ 
uncertain event contemplated by the will is Nusserw/ 

without marrying or, if married, without spaying, 

heir. No time whatever is fixed or mentioned for’ 

ing of this event; and ‘the mere fact that the test 

plated, that in the ordinary course of nature his sd 

vive him and die after him, does not justify the Ce 

cluding that the testator has fixed or mentioned inh 

time for the occurrence of that event. Illustration (yD to 

tion clearly demonstrates what is contemplated by that N 
and the Privy Council case of Norendra’ Nath Sircar v. Ko s 
malbasini Dasi(@) is a conclusive authority in holding that the 
restriction, sought to be placed on Nusserwanji’s inheritance by 


the testator by cl. 17 of his will, is nugatory and ought not to` 
` be given effect to. It was held in that case that in provisions 


of this kind the period of distribution is the death of the tes- 
tator and the gift to the sons became indefeasible at that date 
according to the true construction of s. 111 of Act X of 1865. 
Under these circumstances, I am clearly of opinion that the 
restriction imposed by the first sentence in cl. 17 of the will 











(2) (1896) L. R. 23 I, A, 18, 
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is now nugatory and Nusserwanji takes the whole of his 0. 0, J, 
inheritance absolutely. 1913 


I will now proceed to formally answer the questions con- =~ 


} tained in the summons. Nownrosr 
On the rst question I hold that Putlibai is entitled to be a eae 


‘, co-executrix with the plaintiff and that she is so entitled now. — 

My answer to thé 15th question is in the affirmative. The "J 
third defendant takes an absolute interest in all property 
bequeathed to him under the will. 

As the questions involved in the suit are many and as it 

ispossible that my answers may require further elucidations 
discussion or further questions requiring directions may 
tise, I reserve liberty to all the parties to apply, when 
ecessary. 
All costs of all parties to the suit including costs of all 
adjournments taxed as between attorney and client to come 
out of the estate of the testator. oS 

Attorneys for the plaintiffs: Kanga and Sayani. 

Attorneys for the defendant: Nadirshaw and Darashaw; 
Payne & Co.; Pestonji, Rusiomji, Kolah & Co. 
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APPELLATE CIVIL. 





Before Mr, Justice Beaman and Mr, Justice Rao, 


MADHVACHARYA RAMCHANDRACHARYA 


SHRIDHAR NARASINHA BHAT. * January 6, 


Vritli—Reciting of Purans—Grant of land for performance of Vritti-Grant 
of land burdened with the obligation of performing Vritti—Resumabdility 
of lands—Evidence of non-performance of Vritti—Court— Discretion. 


Where the hereditary office of vritti for the reciting of Purans is 
created and bestowed hereditarily upon the grantee’s family from-genera- 
tion to géneration, and certain lands are assigned as remuneration 
therefor, the lands so granted are not resumable. 

' Where there is an interest in land coupled with the duty, and the grant 
is not forthcoming so that its actual terms may be known, it must 
always be a matter of great difficulty, and no more than a mere 
conjecture, to decide whether the interest was so coupled with the 
duty that the latter could confidently be said to have been the sole 





' x First Appeal No, 29 of 1912 field, acting District Judge of 
from the decision of E, H. Water- Kanara, in Suit No.1 of 1910, 
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A. ©. J. motive and condition of the former, Where that is so, the law is well 
established that on failure or refusal to perform the duty the interest 
Po in the land is resumable, ; 
In respect- of grants burdened with service resumable for failure or 
PATES refusal to perform that service the Court would ordinarily require 


very strong and conclusive evidence before disturbing the practice 


v: - which has persisted fora long time, 


SHRIDHAR 


Shridhar and others, devotees of Shri Venkatesh Temple at 
Kadwad, filed a suit under the provisions of s. 92 of the Civil 
Procedure Code, for recovering possession of certain lands from 
the defendants, Madhvacharya and others. 

The lands in dispute, the plaintiffs alleged, originally be- 
longed to the temple. They were granted to the ancestors of | 
the defendants on condition of reciting Purans in the temple. 7 
The defendants did accordingly recite Purans down to the 
year 1898; after which they declined to read the Purans and 
denied that the land belonged to the temple. 

The defendants contended that the lands belonged absolute- 
ly to them; that they recited Purans not owing to any obli- 
gation but of their own freewill; and thatsince 1905 they 
were prevented by the priests of the temple from, though they 
were willing to continue, reciting the Purans. 

The District Judge held that the lands in dispute were 
granted to the defendants on service tenure on behalf of the 
temple; that the defendants held the lands in trust for render- 
ing service ; and that the defendants, having committed breach 
of trust by not reciting the Purans, were to hand over the 
lands to a new trustee, to be appointed. 


The defendants appealed to the High Court. 


Coyajee, with G. S. Mulgaonkar, for the appellants. 
Rangnekhar, with S. V. Palekar, for the respondents. 


BEAMAN J.—Adopting the view most favourable to the 
plaintiffs that the land in suit originally belonged to the 
temple and was granted by the temple to the ancestors of the 
defendants hereditarily for the performance of the voritti of 
reciting Purans in the temple, we’ should still be of opinion 
that no case has been made out for removing the defendants 
and restoring the lands to the temple. In fairness to the 
defendants it ought, however, to be said that in our opinion 
there is very little evidence, and that not of the best quality, 
to support either of the propositions assumed in the last pre- 
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ceding observation. The only evidence that the lands ever 
belonged to the temple consists in a single entry in. a revenue, 
record, where it is stated that the landis of the ownership 


359 
A. 0.3. 


1918 
—_ 


of the God. Beyond that there is absolutely nothing, for I Mavavacma- 


reckon as of no evidentiary value the statements of the wit- 
nesses at the present day or the, alleged admissions of 
the father of defendant No. 1 and one admission of 
, defendant No. 1 himself. Nothing is easier than for witnesses 


‘to come forward and make a bold statement’ that such and ` 


such ‘land belonged to the temple. It does not appear that 
any single one of these witnesses was asked how he came by 
` that information. And since it is common ground that the 
grant, if a grant was ever made, was made some time in the 
very early years of the roth century, and since then that every 
ct of ownership has been done by the defendants themselves, 
itis obviously impossible that any living witness could have 
any first hand knowledge of such a grant having been made, 
and therefore, of the ownership of the property having inhered 
in the temple anterior to such grant. Next it is equally 
uncertain so far as the evidence recorded in ‘this case goes, 
assuming that the lands in suit were ever granted to the defend 
ants by the plaintiff, what the terms of that grant were, yhether 
' it was in reality the creation of the hereditary office Ms vritti 
for the reciting of Purans, then bestowed hereditarily upon the 
defendants’ family from generation to generation, and the lands 
in suit assigned as remuneration therefor, or, whether it was a 
grant of lands burdened with the service of reciting Purans in 
the temple. In our ‘opinion the evidence upon which the 
lower Court has mainly relied is at least as consistent with the 
grant having been of the former as of the latter description. 
And if that were so, the law is well established that the lands 
so granted are not resumable. Further where there is an 
interest in land coupled with the duty, and the grant is not 
forthcoming so that its actual terms may be known, it must 
always be a matter of great difficulty, and no more than a 
mere conjecture, to decide whether the interest was so coupled 
with the duty that the latter could confidently be said to have 
been the sole motive and condition of the former. Where 
that is so, the law is well established that on failure or refusal 
to perform the duty the interest in the land is resumable. 
But there are innumerable cases of an interest in land, so 
coupled with the duty as not to fulfil the requirements of the 
last stated definition; and in all those cases it cannot be 
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A, ©. J. said that it is settled that the land can be resumed even upon 
1913 failure or refusal to perform the duty. 
-~~ We are, therefore, assuming a great deal when we begin by 
Mapuvacua- adopting the view most favourable to the plaintiffs, namely, 
REX that this was a grant of land burdened with service, the ser- 


wei 


ana ap Vice being the sole motive and condition of the grant. Even- / 
— were it so, however, it is clear upon the record that there is no 


Beaman J. satisfactory evidence either that the defendants are incapable à 
of performing or unwilling to pérform the duty, which the 
plaintiff alleged was the motive and condition of the grant, 
namely, reciting Purans during three months of the year. The 
plaintiff has sworn that the defendants were called upon to % 
recite those Purans and refused to do so. On the other hand. / 
the defendants have in their written statement expressed their - 
willingness to recite the Purans. And beyond the bare word’ 
of the plaintiffs there is only the statement of a single witness 
which can by means of a little interpretation be made “to 
support him. At first that witness said that after asking the 
defendant why he was not reciting the Purans and the defen- 
dant having replied that he was ill, he afterwards went on to 
say that he was quite willing todo so if his interrogator so 
wishedg The witness, however, immediately corrected. the 
last statement by saying that he understood by “if he wished” 
if he were willing to pay him for doingit. However that may 
be, there is really no evidence worth the name, certainly none 
upon which we should feel disposed to rely, in support of the’ 
conclusion arrived at by the learned Judge below, one of the, 
effects of which would be to deprive the defendants of the 
enjoyment of lands which they have admittedly held un- 
interruptedly since 1823, and at the same time to deprive them 
of what it is quite likely they regard as a privilege rather 
than a duty, namely, reciting Purans during the three months 
of the year in the temple. In respect of grants bur- 
dened with service resumable for failure or refusal to 
perform that service the Court would ordinarily, we think, 
require very strong and conclusive evidence, where the facts 
are as found in this case, before disturbing the practice which 
has persisted for a century. Noreflection is made upon the 
competence of the defendants, and it is the defendants’ case 
that so far from having refused to read the Purans, they have 
been prevented by the plaintiffs and their adherents from 
doing so ; and speaking for myself, I think, this is much more- 
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probably true than that they should have obstinately refused A. 0. J. 
the performance of the duty which is usually regarded as 1913 
conferring some great honour upon those entrusted with it. OO 
It is not an onerous duty, and assuming that lands were held Mapxvacaa- 
upon condition of performing it, it appears to us that it would RYA 

be most unjust upon the bare word of the plaintiff that he ee i 
called upon the defendants to do this service and that the 


| defendants refused to take these lands out of the possession of Beeman J. 


the defendants and to preclude the defendants’ family from 
reciting the Purans, as they have admittedly been doing for 
nearly a century. We entertain some doubts whether in view 
of the observations upon the alternative hypothesis, which the 
Court might well have adopted, we ought not really to dismiss 
this suit ; but taking the evidence as a whole there may be 

aterial enough logically to support the opinion of the learned 

udge below that the land was given by the temple to the 
defendants’ family on condition that that family should thence- 
forward and for ever hereditarily recite the Purans during the 
stated months in the temple, and we think that so long as 
there is a descendant of the defendants’ family ready and 
willing to discharge those duties, he should be allowed to do 
so and the lands should remain as before in the possession of 
the defendants and their descendants. We must, therefore, 
modify the decree of the Court below and substitute for it a 
decree founded upon the foregoing judgment. Having regard 
to the fact that in their written statement the defendants 


_ absolutely repudiated any duty coupled with the interest they 


had in the land, and further to the fact that the plaintiffs 
theoretically have moved in this matter not in their own but 
in the interests of the public charity, we think that each panty. 
should bear his own costs throughout. 


Decree varied. 
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Before Mr, Justice Heaton and Mr. Justice Rao. 


RAGHAVENDRA AYYAJI DESAI 


19138 
tes A 
January 24, ‘GURURAO RAGHAVENDRA DESAI.* 


Civil Procedure Code (Act V of 1908), Sec. 9, Sch. II, See. 20—Award—Filing 
in Court—Suié of a civil nature—Manpans, arbitration of—Pensions Act 
(XXII of 1871 )—Arbitration without Collectors certificate—Arbitration, 


Section2zo of the second Schedule to the Civil Procedure Code, 
1908, is devised for the purpose of enabling, where the subject-matter of 
the award lies within more than one jurisdiction, any Court within 
whose jurisdiction a part of the subject-matter lies to direct that the 
award be filed, . 

The section does not contemplate that an award should not be filed 
merely because it deals with manpan, that is, matter relating to a 
compliment or dignity for which the civil Courts have no jurisdiction 
to entertain a suit, 

The policy of the law is to enable parties who by private arrange- 
ment settle a dispute to have that settlement made legally effective. 
Provided that there is something to arbitrate on, that there is a 
reference and an award, the policy of the law is that that award, 
should be given effect to without minute inquiry by the Court. 
Disputes about manpan which cannot be settled in the Courts can 
often be effectively settled by arbitration, 

The parties are at liberty without in any way going against the words 
or thespirit of the Pensions Act, 1871, to agree amongst themslves that ` 
when the cash allowance is received from Government it shall be dis- 
tributed amongst them ina certain way. Suchan arrangement embo- 
died in an award can be filed in Court, 


CERTAIN differences were referred to arbitration out of 
Court. The arbitrators delivered their award, whereby they 
effected division of cash allowances received from Government 
amongst the contending parties. The awardalso dealt at length 
with certain manpans, that is, religious rites and ceremonies 
at the temple of Shri Maruti, about which disputes existed 
between the parties. 

One of the parties applied to the Court to file the sewed: 
The Court held, on the contentions of the other party, that 
the award was not invalid and bad inlaw, and that it was 
not so indefinite as to be incapable of execution. The award 
was therefore ordered to.be filed. 

The applicant appealed to the High Court; 


* Appeal from Order No, 100f Sapre, First Class Subordinate Judge 
1902, from an order passed by D, 8. at Bijapur, in Suit No, 65 of 1910, 
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Coyajee, with K. H, Kelhar, for the appellants, A. 0. J, 
N.V. GORELE; for the respondents, í 1913 


HEATON J. _The first question which was raised in this R ree 
appeal was that no appeal lay because it was, it is urged, an ‘pra 
appeal against a decree and such appeals barred by cl. (2) y. 
of s. 21 of the second Schedule of the Civil Procedure Code, GvvRA0 
But wé think that the proceedings, and the Judge’s order, ` 
and the Memorandum of Appeal, make it quite clear that the 
appeal is not against a decree but is against the order direct- 
ing that the award be filed. And that is an appeal which is 
specifically allowed by cl. (f) of s. 104 of the Code. There is 
therefore nothing in that question which was raised as a pre- 
liminary point by the respondent. 

Three separate objections have been taken by the appellant. 

The first is that the award is so indefinite as to be incapable 
of execution. This objection can be taken under s. 14 of the 
second Schedule. ‘A careful reading of the award itself dis- 
closes that the objection to it, if any, is rather that it is too 


` definite and not indefinite. In one or two matters it was 


argued, even after this conclusion had been arrived at, that 
there was indefiniteness. Without going into details it will 
suffice to say that we are not satisfied that the incapacity to 
execute any’ part of the decree tobe made on the award will 
arise from indefiniteness. The only incapacity that will 
arise will be from the circumstance -thata portion of the 
decree will be declaratory. That of course is not an objection 
of the kind urged. We think, therefore, that there is no 
substance in the objection taken under s. 14 of the second 
Schedule. 

Then it was objected that the Court had no ‘jurisdiction to 
order the award tobe filed. This objectionin the first instance 
was based on-s. 20 of the second Schedule, and it took this 
form: The award deals amongst other things with manpan, 
matters relating to a compliment or dignity, and so forth: 
matters ofa kind such that the civil Courts haye no jurisdic- 
tion to entertain suits arising out of disputes regarding them. 
Therefore, it was argued that in respect of part of the subject- 
matter of the award the Court has no jurisdiction, and that as 
the Court is bound to take the award asa whole and to 
accept or reject it asa whole, it must in this case reject it. 
But Ido not think that this objection can be HPNA under 
s, 20 of the second Schedule, 
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` That section, I think, is devised for the purpose of enabling, 
where the subject-matter of the award lies within more than one 
jurisdiction, any Court within whose jurisdiction a part of the 
subject-matter lies to direct that the award be filed; and I do 
not think that the section contemplates an objection of the 
kind here taken. 

Nevertheless, although the purpose of, 20 of the second 
Schedule is plain enough and does not support this objection, 
it is maintained on general grounds. It is said that apart 
from s. 20 of the second Schedule altogether, as a matter of 
fundamental principle, if the Court is without jurisdiction in 
respect ofa portion of the subject-matter of the award, it 
cannot order the award to be filed. Now the difficulty about 


suits relating to what is called manpan arises out of s. 9 of the,’ 


Code, and itarises when disputes relating to manpan prove 
to be disputes which are not of a civil nature within the 
meaning of those words as used ins. 9; the disability of the 
Court to try these suits arises out of the-<circumstance that 
jurisdiction is conferred by s. 9. The jurisdiction to file 
an award is not conferred by s.g at all but by s. 20 of the 
second Schedule. Section 20 does not suggest any disability 
of the kind that arises on a consideration of s. 9 of the Code. 
So that the words of the law do not suggest such a disability. 
Then do the underlying principles, does the policy of the law, 
suggest it? It seems to me that it doesnot. The policy of 
the law is to enable parties who by private arrangement settle 
a dispute to have that settlement made legally effective. And 
provided that there is something to arbitrate on, that there.is 
a reference and an award, then the policy of the law is that 
that award should be given effect to without minute inquiry 
by the Court. Disputes about manpan which cannot be 
settled in the Courts can often only be effectively settled by 
arbitration. Surely, the policy. of the law is to encourage the 
possibility of an effective settlement rather than to make such 
a thing impossible. If,‘because’.an‘ arbitration had decided a 
dispute as to manpan, therefore the-civil Court were to refuse 
to order the award to be filed, it would be equivalent to 
denying any effective settlement to: disputes of this character. 
It seems to me that the’policy‘of the law-cannot possibly mean 
this. We find, therefore, :that-the ¿words of the law do not 
support this objection and ;the; policy-of.the law is against it, 
Therefore thatZobjection cannot*prevail, 
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The last objection was one taken under the Pensions Act. A. 0. J. 
The award provides :—“ As to cash allowances becoming due 4919 
from Government if respect of the two villages of Murmath =~ 
and Muttatta, Raghavendra Ayaji and Bhimaji Ayaji should Raawaven- 
conjointly take an’ eight anna share from Government and DRA 

\ Gururao Raghavendra the other eight anna share.” It is said Gack ig 
„that if this term finds a place in the decree then we are 
‘entertaining a suit relating to a pension within -the 
meaning of the Pensions Act of 1871. Inanswer to that 
-it may be said that we are not entertaining a suit at all. But 
there is another answer. The parties are quite at liberty 
without in any way going against the words or the spirit 
of the Pensions Act to agree amongst themselves that 
hen the cash allowance is received from Government 
it shall be distributed amongst them in a certain way. 
This, as I read the passage in the award, is exactly what 
the arbitrators have done for the parties, and the decree 
when passed will be no more in effect than a declaration that 
the money, when received from Government by the pensioner 
appointed by the Government, shall be distributed in a certain 
way. Thatisnot against the provisions of the Pensions Act. 
Ifthat distribution is not in any particular instance made, it 
may be that the injured claimant will have to bring a suit. 
Whether in that suit he would need a certificate under the 
Pensions Act it is not for us to determine. 

All the objections that have been urged against the order 

having failed we must dismiss the appeal with costs. 


Appeal dismissed, 


) 
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Before Mr, Justice Beaman and Mr. Justice Rao, 


ISHWAR LINGO DESAI 


U. 


DATTU GOPAL DESAI. * 


Transfer of Property Act( IV of 1882), Sec. 52—Lis pendens—Partttion 


between defendants inter so during pendency of suii—Partition void / 
against plaintiff as having been pendente lite—Plainliff’s negligence in’ 


omitting to bring the partition to the notice of the Court—Plaintif’ not to be 
damnified for omission—Practice—Pleading—Array of parties—Change 
in composition of parties by act of parties. 


The plaintiff obtained a redemption decree against his four 

mortgagees ( defendants ); and paid the redemption money into Court, A 
but after the time fixed in the decree for payment, The Subordinate 
Judge treated this payment as valid and ordered the defendants to 
deliver up possession of the mortgaged property to the plaintiff. On 
the 7th January 1902, the District Judgejreversed the order, The 
defendants next on the 10th January 1902 arrived at a partition between 
themselves as the result of which the mortgaged property went to the 
share of defendant 1, The defendant No.1 died on the 15th January 
1902. Onthe 14th January 1902, the plaintiff appealed to the High 
Court against the order passed by the District Judge. At the hearing the 
death of defendant No. 1 was brought to the notice of the High Court, 
but the fact of partition was not mentioned. The High Court held that 
the cause of action survived to the three remaining defendants, reversed 
the order passed by the District Judge and remanded the case to his 
Court for determining if any good cause existed for extending the time, 
When the case went back to the District Judge, defendant No. t's name 
was omitted from the array of parties ; time for payment was extended ; 
and payment having been duly made,the droperty was ordered to be deli- 
vered to the plaintiff, Defendant No. 1’s widow intervened on the ground 
that as she was not a party to the order passed by -the District Judge 
sho was not liable to be dispossessed under the order, The Subor dinate 
Judge granted her application, The plaintiff thereupon brought a suit 
to establish his right to the possession of the property, The Subordi- 
nate Judge decreed the plaintiff's claim: but on appeal, his suit was dis- 
missed on the ground that the plaintiff's rights were affected by his own 
negligence in omitting to bring upon the record the representatives of 
defendant No.1; though they were not affected by the partition between 
the defendants which did not contravene the rule of law embodied in 
s. 52 of the Transfer of Property Act, 1882. Batchelor-J. confirmed 
the decree on second appeal, On appeal, under the Letters Patent :— 











*Appeal No. 14 of 1912 under the 
Letters Patent, from the decision 
of Batchelor J., in Second Appeal 
No. 401 of 1901, from the decision 
of T.D. Fry, District Judge of 





Dharwar, in Appeal No. 19 of 1909, 
reversing the decree passed by T.V. 
Kalsulkar, Second Class Subordi- 
nate Judge at Hubli, in Civil Suit 
No.-417 of 1907, 
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Held, that the partitionin question was a “transfer or other dealing A, C. J. 


with the property in suit” within the meaning of s. 52 of the Transfer 
of Property Act; and being pendente lite was void against the plaintiff. 

Heid, further, that the plaintiff could not be defeated on the ground 
of his negligence in not drawing the attention of the Court to the parti- 
tion between the defendants, of whick he did not know anything, 


When a suit is once rightly launched, the array of parties is virtu- 

_ ally stereotyped and cannot be changed pendente lite by mere act of 
‘parties, 

It is part of every litigant’s right, so far as the subject-matter and 

conduct of the suit are concerned, to know precisely where he stands. 

He is entitled to know who his opponents are, and when that has been 


~~ 


\ definitely and finally ascertained to insist that no dealing on their parts, 


with the property in suit, shall compel him to go further afield, and 


bring in new parties, who but for such dealing could have had no 
me ‘locus standi at all, 3 


\ A complete right needs a person of incidence as well as a person of 

‘inherence, No party during the conduct of a suit has any power by 

dealing with the property to change the person of incidence or 
inherence.to the detriment of the other, 


IsHwar sued to obtain a declaration that he was the owner 
of one-third of certain lands. 

The land in-¢question belonged originally to three brothers— 
Ishwar, Krishnaji and Hanmant. In February 1876, it was 
mortgaged by Krishnaji to Imam. On the 24th August 1880, 
Imam assigned his rights to Jiwaji, father-in-law of defendant 
No. 1 (Gopal) and father ‘of defendants Nos. 2-4. 

In 1898, Ishwar brought a suit against Jiwaji to redeem his 
one-third share of the land. The suit ended ina decree, under 
which Jiwaji was ordered to give possession to Ishwar on his 
paying a sum of money on or before 25th March 1899. Jiwaji 
having died in the meanwhile, his heirs, defendants Nos. 1-4, 
were added as parties in the execution proceedings. Ishwar 
paid the amount into Court, but after the date fixed. The 
Subordinate Judge treated this payment as a valid payment 
and ordered the defendants to accept the payment and deliver 
possession of the land to Ishwar. + 

The defendant-appealed against the order.to the District Judge, 
who held, on the 7th January 1902, that as Ishwar did not 
make the payment within the time specified by the decree, 
he was not entitled to redeem his share of the land. 

On the roth January 1902, the four defendants effected a 
partition between themselves. At this partition, the land in 
dispute fell to the share of Gopal ( defendant No.1). Gopal 
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died on the 15th January 1902, leaving him surviving his 
widow Gangabai. 

On the 14th January 1902, Ishwar appealed against the 
District Judge’s decree to the High Court. Notice was issued 
to Gopal on the 28th June 1902, but it was returned unserved 
on the ground that Gopal was dead. At the hearing the death 
of Gopal was brought to the notice of their Lordships who held 


that the cause of action survived to defendants Nos. 2 to 4.. 


On merits, the order passed by the District Judge was reversed 
and the case was remanded to him to find if any good cause 
was shown by the plaintiff for enlarging the time of payment ; 
and if any was shown, the time was to be extended (see I. L. 
R. 28 Bom. 102; 5 Bom. L. R. 719 ). 

When the case thus went back to the District Judge, the’ 
name of Gopal was removed from the array of parties. The 
District Judge enlarged the time for payment up to the 15th 
May 1905. Ishwar paid the amount and got possession. 

Gangabai, the widow of Gopal, intervened in the proceedings 


- on the ground that as she was not a party to the District 


Judge’s order, she was not bound by it; and she could not, there- 
fore, be divested of her possession.. The Subordinate Judge 
granted her application on the 27th March'1907. 

On the 27th September 1907, Ishwar brought the present 
suit, 

The Subordinate Judge decreed the plaintiff's suit. 

On appeal, the District Judge reversed the decree, holding 
that the plaintiff’s failure to communicate the partition 
between the defendants to the: High Court was fatal to his case, 
and the partition was not void under s. 52 of the Transfer of 
Property Act. 

The plaintiff appealed to the High .Court. On the zıst 
February r912, Batchelor J. dismissed the appeal. His Lord- 
ship delivered the following judgment :— 


BATCHELOR J.—The facts upon which this second appeal 
has to be decided are these: The property in suit originally 
belonged to the three joint brothers—plaintiff, Krishnaji and 
Hanmant. In 1876 it was mortgaged by Krishnaji to one 
Imam, and Imam in 1880 assigned his rights to Jivaji, who 
is the father-in-law.of the rst defendant and the father of the 
defendants 2, 3 and 4. In 1898 the plaintiff sued-Jivaji to 
redeem his one-third share and obtained a decree. The 


f 


J 
ri 


5 


VOL. XV. ] THE BOMBAY LAW REPORTER. 369 


decree ordered payment to be made on or before the 23rd A. O. J. 
March 1899. The plaintiff made the payment, but made it 1913 
after the date appointed. - He applied that his late payment —~ 
should be acceptéd, and that he should be given possession. Jsuwar 
He was opposed by the rst defendant’s husband, Gopal, and v. 
the defendants 2, 3 and4. The Subordinate Judge allowed Darni 
\ this application by the plaintiff. .On the 7th J anuary 1902, Batchelor J, 
' however, the District Judge reversed this order of the Sub. ~~ 
ordinate Judge. ~ 
On the roth of January 1902, a partition was effected, 
between Gopal on the one hand, and the defendants 2, 3 and 
‘ 4 on the other, and the property in suit fell on the partition 
\, to Gopal’s share. Gopal died five days after the partition, 
‘\ that is, on the 15th January rgo2. 
On the 14th of April 1902, the plaintiff appealed to the 
‘High Court from the District Judge’s’ decree, and in August 
1903 this Court reversed the District Judge’s decree and 
remanded the Darkhast for disposal with reference to the 
observations made in the judgment -which will be found in 
Ishwar Lingo v. Gopal Jivaji@). In the appeal before the High 
Court Gopal had been made the ist respondent, but the notice 
to him was returned unserved with the report that he was 
dead. Upon the remand, the District Judge, Mr. Crump, 
allowed an extended time for payment, and allowed the 
consequent redemption. Gopal was not a party to the 
proceedings before Mr. Crump. Thereafter execution pro 
ceeded against defendants 2, 3 and 4 and the plaintiff obtained 
possession. : 
Then Gopal’s widow, the present rst defendant, applied 
in miscellaneous application before the Subordinate J udge to 
recover possession from the plaintiff, and the Subordinate 
Judge allawed her claim. ‘ i 
This suit is now brought by the plaintiff to set aside the 
foregoing order of the Subordinate Judge and to get possession 
of the property in suit. In the trial Court the plaintiff suc- 
ceeded, the learned Subordinate Judge being of opinion that 
s. 52 of the Transfer of Property Act applied to the partition 
effected between the co-parceners in January 1902, and that 
the plaintiff's rights were not affected by that partition. 
On appeal this decree was reversed by the learned District 
Judge mainly on the ground that the plaintiff had failed to 
(1) (1903) I, L, R, 28 Bom. 102 ; 5 Bom. L, RB, 719. 3 
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communicate certain facts to the High Court in the second 
appeal to which I have referred. 

Mr. Mulgaonkar for the plaintiffappellant now relies upon 
s. 52 of the Transfer of Property Act, and contends that his 
client is not to be defeated by reason of any dealing with the 
property among the co-parcener-mortgagees, and in support 
of his view he has referred me to Settappa Goundan v. 
Muthia Goundan@), It appears to me desirable to note at the 
outset that the plaintiff, ifhe is to succeed in this suit, must 
succeed under the decree made by Mr. Crump. Indeed in 
the appeal before the High Court, which ordered the remand 
to Mr. Crump, Gopal’s name, although he was dead, still 
appeared upon the record. Many adjournments were obtain- 
ed, and there can be no doubt that the fact of Gopal’s death 
was prominently brought to the plaintiff’s notice, but no steps 
were ever taken to bring Gopal’s representatives on the record 
in that appeal. 

In the District Court whens the case was remanded, the 
matter was carried one step further, for there Gopal’s name was 
struck off the record and no name was substituted in its place. 

In this state of facts, I am of opinion that the case is not 
governed by s. 52 of the Transfer of Property Act. The parti- 
tion was, it seems to me, a mere internal arrangement between 
the mortgagee co-parceners, and was not sucha transfer or 
dealing as is referred toin s.52. For itdid not, I think, 
operate to affect the rights of any other party to the suit. 
Upon this point reference may be made to the decision in 
Munisami v. Dakshanamurthi(2). So far as the partition in this 
suit was concerned, I do not think that there was any transfer 


or dealing inconsistent with the rights established by the- 


decree. The decree gave a-right to redeem and that right 
remained. Moreover the person against whom that right was 
to be exercised was not a new person but had been always one 
of the parties liable to be redeemed. It seems to me, there- 
fore, that if the plaintiff's rights have in this case been 
adversely affected by anything that has happened, it is not by 
the partition which was effected between the co-parceners, but 
by the plaintiff's own negligence in omitting to bring upon 
the record the representatives of the deceased Gopal. 

For these reasons I think the decision of the Court below is 
right and I dismiss the appeal- with costs. 





(1) (1908) I, L, R. 31 Mad, 268, (2) (1882) I. L, R. 5 Mad, 371. 
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¿ Against this decision, the plaintiff preferred an appeal under A, C.'J. 


the Letters Patent. 


G. S. Mulgaonkar, for the appellant.—We are in no way 
affected by the partition which took place subsequent to the 
decision of the appeal. We had neither actual nor legal notice 
of it. Assuming we had notice, the same was had fendente 
lite and came under s, 52 of the Transfer of Property Act: 
Settappa Goundan vy. Muthia Goundani). Gopal was made a 

“party to the second appeal in ignorance of the fact of his 
death. It was, therefore, unnecessary to make his widow a 
party to the second appeal on discovery of the death. Besides, 
under Hindu Law, the brothers being -joint, Gopal’s interest 
survived ¿so facto to his brothers already on the record. It 
was not at all necessary to bring Gopal’s legal representatives 
in, as an undivided co-parcener he could have none. 


S. S. Patkar, for the respondent.—We say that the partition 
was not a transfer or dealing with the property which in any 
way affected the plaintiff's right as a party to that suit. If 
Gopal had been represented in second appeal, the partition 
would not in any way have affected the plaintiff's right, and 

‘plaintiff would have been enabled to redeem. The partition, 
therefore, was not the efficient cause of defeating the plaintiff's 
tight. The plaintiff’s failure to bring the heirs of Gopal in 
second appeal defeated his right. Again the decision in second 
‘appeal is not binding on the heirs of Gopal as they were not 
made parties : Avundadhi v. Natesha (2). 


BEAMAN J.—Plaintiff owned a one-third share of an equity 
of redemption. He brought a suit to redeem one-third of the 
mortgaged property from the four surviving joint mortgagees. 
-The litigation has, up to the hearing of this appeal, passed 
through the hands of one or more Subordinate Judges, three 
District Judges and three Judges of the High Court. But at 
no time did the form of the suit excite any comment or give 
rise to any objection. I must therefore take it that this isa 
normal feature of the law of mortgage in the mofussil. 

Omitting mention of the earlier stages through which the 
redemption suit passed, it is ‘sufficient to say that on the 7th 
January 1902 the District Judge dismissed ‘the suit.’ Plaintiff 
appealed to-the High Court. On the roth January 1902 the four 

` {Ð (908) I. L. R, 31 Mad, 268, ___ (2) (1882) TG, BS Mad, 992, | 
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joint mortgagees effected a partition inter se, and the property, 
the subject-matter of the suit, fell to the share of the defendant 1, 
Gopal. Onthe 15th January 1902 Gopal died, leaving him 
surviving a widow, the defendant in the present suit. On 
appeal to the High Court against the decree of the 7th Janu- 
ary 1902, Gopal’s death was brought to their Lordships’ notice. 
It is clear from the judgment that the question, whether any 
fresh representation of Gopal was needed, was argued and 
decided. Their Lordships held that the right to sue survived 
against the three other defendants, joint tenants of the mort- 
gaged property. No mention whatever was made of the 
partition of the roth January 1902. Their Lordships in second 
appeal reversed the decree of the District Judge and remanded 
the suit. Finally in 1903, the plaintiff's claim was decreed. 
The amount of redemption money was paid and it appears 
that the plaintiff was put in possession. The widow of Gopal 
here intervened, claiming that the property had fallen to her 
husband’s share, that she was his sole heir, and had never 
been a party to the suit for redemption. This plea found 
favour with the executing Court. The plaintiff was therefore 
after six or seven years’ litigation relegated to a suit, to have 
that order set aside and to obtain the fruits of his decree. 
This suit was brought in 1907. The Subordinate Judge decid- 
ed in favour of the plaintiff. On appeal to the District Court, 
the learned District Judge reversed the decree of the 
Subordinate Judge and dismissed the plaintiff’s suit. 
The plaintiff preferred a second appeal to the High 
Court, which was heard by Batchelor J. sitting alone. That 
learned Judge, though for slightly different reason, confirmed 
the decree of the lower appellate Court. Against his decision, 
an appeal has been admitted under the Letters Patent. 

The only point to be considered is whether the parti- 
tion of roth January 1902 was a transfer of or other dealing 
with the property in suit, within the meaning of s. 52 of 


the Transfer of Property Act. It is not disputed that if 


it was, it occurred pendente lite, -and would therefore 
be void against the present plaintiff-appellant. It is not 


disputed that the partition wasa transfer, or at any rate a 
_dealing with the property in suit. But it was urged on behalf 


of the defendant-respondent, and both appeal Courts accepted 
the contention, that it was not a transfer or dealing with the 
property which in any way affected the right of the plaintiff 
as a party to that suit. It might have been thought that the 
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question answered itself ona first view of what has actually A, C. J. 
happened. The simple fact is that as a result of that partition, 
. ieee : : 1913 
whether direct or indirect we will consider presently, the =~ 
( plaintiffs redemption suit has been defeated, and he has been Isawar 
deprived of the fruits of his decree. Itis nowhere shown, and v. 
it is not even contended before us, that the plaintiff was aware Damu 
à of the partition. Speaking for myself, it would have made no Beaman J. 


_— 


‘difference in law, whether he had or had not known of this 
pendente lite trafficking in the suit property. The sole 
question is whether in fact it has affected the plaintiff’s right 
4, 38 a party to that redemption suit. We think there can be no 
doubt, and indeed no room for any argument to the contrary, 
į but that it has. 
ii The-ground of the District Court’s decision is extraordinary. 
The learned District Judge holds that the plaintiff’s failure to 
communicate the fact of the partition to the High Court in 
second appeal is fatal to his present claim. The question of 
the array, after the death of Gopal, was, as has been said, 
raised before their Lordships, argued, and decided in favour 
of the plaintiff. Even had the plaintiff known of the partition 
itis hard to say why any obligation lay on him to mention the 
fact. Presumably it was on the part of the defendants that 
objection was taken to the array, as it stood after the death of 
‘Gopal. The partition wasafact within their special knowledge. 
It certainly seems to us that if it was any one’s duty to inform 
the High Court of the partition, it was the defendants’ and not 
the plaintiff's duty. But it isa much harder saying that a party 
is to be defeated for no other reason than that in another pro. 
ceeding he did not communicate to the Court of appeal, that 
which, he did not know. 

The’ conclusion of the learned Judge of second appeal 
appears to us to rest upon a process of reasoning too refined 
to be admissible in the» practical administration of the law. 
To say that the cause of the plaintiff's defeat in this suit was 
nöt the partition at all, but the plaintiffs own negligence in 
not having noted, and taken precautions against the legal 
consequences of it, seems to us drawing a distinction without 
a difference. One reason out of many, and that in our 
opinion a conclusive reason against the correctness of any 
such view, is that the plaintiff did not know of the partition. 
A covert dealing with property in suit pendente lite, by any 
party to the suit, cannot possibly in our opinion cast any duty 
or obligation upon the opposite party. And segs speaking 
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A.C. 3. for myself, I say that in my opinion that proposition is 
191g entirely unaffected by the affected| party’s knowledge -or 
~~ ignorance of the dealing. For the. purpose of mere 

Iswar argument, however, it is clear that where the party affected: 
ae is in fact ignorant of the dealing, it is impossible to make him f 
atu answerable for neglecting to meet all its legal consequences, 

Beaman J. assuming that it were a valid, and not a void, transfer on/ 
— dealing. Another consideration which was evidently not 

present to the minds of either of the learned Judges in the 

two Courts of appeal, and indeed is only of secondary 

importance, is that for all the purposes of the suit terminating , 

with the learned District Judge Mr. Crump’s decree, the /. 

question of the array was res judicata by the decision of the i 

High Court in appeal. In consequence of that decision 

Gopal’s name was struck off, and in my opinion quite rightly 

struck off, the record. 

Reverting to the ground of decision in the Court of second 
appeal now before us, and adopting for a moment the learned 
Judge’s statement that the plaintiff has not been in any way 
affected by the partition, but if affected at all, then only 
by hisown negligence in having omitted to bring Gopal’s 
widow on the record, we would observe, that this reasoning 
appears to us to ignore altogether the plain facts that what- 
ever right the widow of Gopal may have for the purpose of 
this suit is directly traceable to and rooted in the partition. 
If there had been no partition, it cannot be argued, and it 
never has been argued, that the widow of Gopal would have 
had any Jocus standi at allin the redemption suit. And the 
materiality of this is in no way altered or diminished by 
shifting the point of view a little, and saying that because of 
this right there arose by operation of law a duty to introduce 
an entirely new party into the litigation, failure to discharge 
which duty must now entail the dismissal of a claim in ‘all 
other respects, admittedly just and certain of success. A 
moment’s reflection ought, we think, to show that once more 
the difficulty is directly traceable to the partition and to nothing 
else. The suit was against four joint mortgagees. 

Once rightly launched, the array was virtually stereotyped 
and could not be changed pendente lite by mere act of parties. 
The plaintiff had 4 perfect right to assume that his suit would 
end, as it had begun, upon that footing. It is true that 
although these four defendants have been called joint-tenants 
of the property in suit, they are only joint tenants as members 
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of a joint Hindu family, and subject to the legal incidents of A. 0. J. 
that status. Thus had Gopal lefta son, it might have been 493 
the plaintiff's duty to bring that son upon the record after ~~ 
Gopal’s death. But as Gopal had no son, it is convenient to Isnwanr- 
look at the position as though the four defendants were joint v 
tenants. Thus on the death of one of them, his right passed DAT 

\ by survivorship to the other three, and the plaintiff was under Beaman J. 
‘no obligation whatever, as far as we can see, to make any za 
further change in or addition to the record. All that required 

to be done, after the decision of the High Court in appeal, was 

_ to strike off the name of the deceased Gopal, and this was done. 
y Thus regarded, it is at once clear that if indeed the plaintiff _ 

\ was under any obligation to bring Gopal’s widow on the record, 
that could only have been because of the partition. And as 
ex hypothesi, that partition, being effected during the active 
prosecution of a contentious suit, was void against the 
plaintiff, it could. not have cast any such obligation upon 
him. In using those words we do not lose sight of the learned 
Judge’s view, that although a transfer or dealing with the 
property in suit pendente lite, it was not a dealing which in 
any way affected the plaintiff’s right. We are rather indicat- 
ing why in our opinion that view is incorrect. For anything 
which imposes a new obligation upon a party to a suit must 
plainly, ro tanto, affect his right. The learned Judge of second 
appeal appears to have taken a very restricted view of a 
party’s right. We gather that in his opinion, so long as the 
property was left in the possession of any one of the defend- 
ants, who would in ordinary course be amenable to the decree, 

“no dealing with it infer se could possibly affect the plaintiff's 
tight. But we think that this can easily be shown to be 
fallacious. It is surely part of any litigant’s right, so far as 
the subject-matter and conduct of the suit are concerned, to 
know precisely where he stands. He is entitled to know who 

his opponents are, and when that has been definitely and 
finally ascertained to insist that no dealing on their parts, with 
the property in suit, shall compel him to go further afield, and 
bring in new parties, who, but for such dealing, could have had 
no locus standi at all. How can it be said that a plaintiff’s 
right is not affected by that which necessitates his abandoning 
his claim against all the remaining defendants on the record 
and bringing a virtually new claim against some one who, at 
the time the suit was launched, had no interest whatever in 
the property, and who, but for the pendente lite dealing with 
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it never could, as against the plaintiff have had any right to 
be litigated between them? A complete right needs a person 
of incidence as well as a person of inherence. No party during 
the conduct of a suit has any power, by dealing with the 
property, to change the person of incidence or inherence to 
the detriment of the other. Here the true result of the 
dealing, which in the opinion ofthe learned Judge of second 


Tees 


appeal did not affect the plaintiff’s right, was not, as he” 


supposes, to necessitate adding Gopal’s widow to the record, 
but abandoning the claim as brought altogether and bringing 


an entirely new suit against an entirely new person. How, 


we ask again, can it be said that such a result does not affect 


` and most seriously affect the plaintiff? It is obvious that if / 


the partition was a legal and valid transfer, upon the severance, 
of the joint tenancy by three of four joint tenants, to the 
fourth, then, inasmuch as the whole property which the 
plaintiff thus sought to recover-had so passed to the transferee, 
he had no cause of action at all against the other three former 
joint tenants. His suit against them would have had to be 
dismissed. True, provided he could have been sure of finding 
the property in the hands of the fourth original joint tenant 
and defendant, it might not have mattered much. But that, 


in-our opinion, has nothing whatever to do with the principle. 


we are discussing, or a correct interpretation of the law. For 
there is always in such cases a possibility, a possibility which 


here has happened, that the transferee may die during the- 


pendency of the suit. Should that happen, thè manner in 
which the pendente lite transfer has affected a party to the suit 
at once becomes plain. For now, instead of being able to 
proceed with his suit as originally constituted, he would have 
to find out the heirs and representatives of the transferee. 
The joint tenancy being severed, nothing passes on the death 
of the transferee to his former joint tenants, and they might as 
well not be on the record at all. 

It is only out of respect for the considered decisions of two 
learned Judges of appeal that we set forth at some length 
considerations which might be thought as obvious as 
conclusive. 

Perhaps the simplest and most effective test is to ask 
whether, if the partition had not been made pendente lite, the 
plaintiff's suit could possibly have ended as it has. The 
answer to this must be—No, If there-had been no partition, the 
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. widow would have had. no locus standi, when she intervened 


in execution. This suit would never have needed to be brought. 
All his troubles during the last seven years in prosecuting his 


`- redemption suit have been brought on the plaintiff by this 


partition and by nothing else. Or to put it in another way 
either the partition has affected the plaintiff’s rights as a party, 
or it has not. Ifit has, it is admittedly void as against him 
under’s..52. jIf it has not, it ought to be ignored and no 


. considerations drawn from.it ought to have any.place in the 


decision of the suit. Taking the latter course what is the 
result? This, that no Court should have treated the defendant 
in this suit as having any right whatever against the plaintiff, 
so far as his suit for redemption went. For it is only on the 
strength of the .partition that she can pretend to -any such 


. Tight and, ex hypothesi, the partition does not affect-the plain- 


tiff for all the purposes of -that suit. Thus the same result 


‘xe is easily and immediately reached -either way. It would be 


eh 


easy to add further illustrative considerations. But we think 


“that what we have said warrants us in believing .that.we have 


indicated the-correct lines of reasoning to be followed in cases 
of the kind. Applied to the facts of this case, those lines of 
reasoning yield a very safe conclusion. We have-no doubt at 
all but that the partition of January roth r902 falls -within the 
mischief of s. 52, Transfer of Property Act, and cannot be 
allowed, in any way to affect. the plaintiff's right, -either under 
his redemption . decree. or in execution. That being.so, and 
the,partition -with«all its legal.consequences, out of the way, 
it -necessarily follows: that the defendant in this suitthas no 
right, nor’ any ground of defence at all. ‘We must therefore 
reyerse the decree under appeal and restore the decree of the 
Court, of first instance with. costs throughout. 


Decree reversed, 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkar, ' 


sais THE TALUKDARI SETTLEMENT OFFICER 
~~ 


November 21, 


v. 
RIKHAVDAS PARSHOTTAMDAS.* 


Adverse possession—Mortgagee in possession—Death of Talukdar-Morigagor— 
Gujarat-Talukdars Act (Bom, Act VI of 1888), Secs, 31, a3—Incumbrance 
by Talukdar—Eviction of mortgagee by Talukdari Settlement Oficer— 
Land Revenue Code (Bom, Act V of 1879), Secs, 794, 202—Bhagdart and 
Narvadaree Act (Bom, Act V of 1862), See, 3. 


A portion of the Talukdari estate was granted by the original Taluk- 
dar to a cadet of his family as jiwai. The grantee mortgaged one of 
such lands with possession to the plaintiff’s father on the 19th April 
1889. In 1894, the mortgagor died and in 1895 the mortgagee died ; -but 
the land mortgaged remained all along in mortgagee’s possession, In 
November 1907, the Talukdari Settlement Officer sent anotice to the 
plaintiff under s, 202 of the Bombay Land Revenue Code calling upon 
him to vacate the land in question; and evicted him under s. 79A of the 


Code as amended by s. 33 of the Gujarat-Talukdars Act, The plaintiff — 


sued to recover possession of the land :-—- 

Held, that the plaintiff was entitled to succeed ; for he had been in 
adverse possession claiming title as an incumbrancer for more than 
twelve years since the death of the mortgagor. 

Held, further, that assuming that the mortgage in question was an 
incumbrance made by a Talukdar, the incumbrance which was claimed 
by virtue of adverse possession since the death of the Talukdar would 
not fall within s. 31 of the Gujarat-Talukdars Act, but would be an 
incumbrance arising from the operation of the law of limitation, 

l Held, also, that the possession of the incumbrancer claiming by 
virtue of adverse possession would not be an occupation in contravention 
of any of the provisions of the Qujarat-Talukdars Act, 1883, referred 
to in s. 33 (2), cl. (ce), of the Act, 

Held, also, that under s. 79 A (a) of the Bombay Land Revenue Code, 
supplemented by s, 33 (2); el, (ce) of the Gujarat-Talukdars Act, the 
Collector _can interfere only where the occupation is wrongful or in 
contravention of the provisions of the Act. 

“ Quaere.—Whether a jiwaidar is a Talukdar within the meaning. of 
the Gujarat-Talukdars Act, 1888, 


Surr to recover possession of lands. 

The land in dispute originally formed a portion of the 
Talukdari estate held by one Jethusing,a Talukdar. In 1862, 

° Jethusing granted the land as jiwai (maintenance ) to 

ee o S maassaan 

*Becond Appeal No. 408 of 1912 the decree passed by A. F. Kinders- 
from the decision of B, C. Kennedy, ley, Assistant Judge of Ahmedabad, 
District Judge of Ahmedabad, in in Civil-Suit No. 79 of 1908, 
Appeal No. 100 of 1911, reversing 


ee 
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Gobarsing ( father of Mansing, defendant 2),a cadet of his A. 0. J. 
family, 
; ; ; 1912 
On the roth April 1889, Gobarsing mortgaged the land with 2> 
possession to Parshottam ( father of Rikhavdas, plaintiff). In Tanogpanr 
1894, Gobarsing died; and Parshottam died in 1895. The Serriusenr 
land remained in possession of Parshottam; and after his OFF!CEB 


death, of Rikhavdas. PENA 


In November 1907, the Talukdari Settlement Officer — 
` (defendant ı ) sent a notice to the plaintiff under s. 202 of the 
Land Revenue Code; 1879, calling upon him to give up 
possession of the land. 

The’ plaintiff filed this suit in 1908 to obtain a decree 
declaring that Mansing ( defendant 2 ) was not a Talukdar and 
that the Talukdari Settlement Officer had no right to obtain, 
on behalf of defendant No. 2, possession of the land without 
paying the mortgage-money due to him. After the in- 
stitution of the suit, the Talukdari Settlement Officer took 
possession of the land under s. 79A of the Land Revenue Code 

"as amended by s. 33 (2) of the Gujarat-Talukdars Act. The 
plaintiff amended his plaint by adding a prayer for recovery of 
possession. 

The Assistant Judge held that Gobarsing was a Talukdar and 
that s. 79A of the Land Revenue Code as amended applied 
to the land. Healso held that the Talukdari Settlement 
Officer’s legal authority to evict the plaintiff existed in spite of 
his adverse possession for twelve years, on the following 
grounds :— 

It is argued for the plaintiff that the Collector’s (i. e. Talukdari Settle- 
ment Officer’s ) action was illegal, inasmuch as the plaintiff, and before him 
his fathor, had been in adverse possession of the land for more than twelve 
years. The defendants admit the fact, but dispute the legal conten- 
tion, For the plaintiff, the decision in 10 Bombay Law Report- 
er, 1128 (atp.1134), is quoted to the effect that where a private 
party seeks advantage of s. 3 of the Bhagdari Act V of 1862, limitation does 
run against him, But the case of the Collector’s interfering is specially 
differentiated from the case of a private person suing in that judgment, 
In I. L, R. 28 Bom. 399 it was decided that a plea of limitation by adverse 
possession could not avail against the Collector taking possession under 
that section of the Bhagdari Act, The same principle must apply in the 
ose of the Collector taking possession under s. 79A of the. Land Revenue 
Code. The Talukdari Settlement Officer's action in taking possession was 
therefore justifiable by law. 

The plaintiff's suit was dismissed. i 

On appeal, the District Judge held that defendant - No. 2 
was not a Talukdar within the meaning of the Gujarat- 


380 THE BOMBAY LAW REPORTER. [VOL XV. 


l A. C.J. Talukdars Act; and reversed the decree and ordered the 
1919 plaintiff to be restored to the possession of the land. 


— The defendants appealed to the High Court. 


TALUKDARI f , 
Sermuwunr Coyajee, with N. K. Mehta, for the appellants. 


Orriome J. R. Dhurandhar, for the respondent. 
v 


RigwayPAs gcorr C. J.—This is a suit by an alleged mortgagee against 


the Talukdari Settlement Officer and the Talukdar whose `- i 


estate is in his charge, for a declaration that the first defendant 
had no right on behalf of the second defendant to take posses-' 
sion of the field alleged to be mortgaged to thesplaintiff, and 
for an order for possession of the field. The field was-originally 
part of the Talukdari estate owned by Jethusangji, the uncle 
ofthe second defendant. In 1862 Jethusangji granted this 
field together with other lands to Gobarsangji, father of the 
second defendant, as a cadet of the Talukdar family for jiwai 
or maintenance according to the custom in vogue among 
Talukdars. Estates so granted’in jiwai according. to- custom 
descend by inheritance to the descendants of the grantee but 
revert to the grantor on failure of the grantee’s line. On the 
r 19th of April 1889 Gobarsangji mortgaged the field in question 
with possession to the plaintiff's father. In 1894 the mort- 
gagor died and in 1895 the mortgagee died. But after the 
death of the mortgagor the mortgagee and subsequently his- 
son.remained in possession of the field claiming to hold as 
mortgagees. In November 1907 the Talukdari Settlement. 
Officer sent a notice to the plaintiff under s. 202 of the Land 
Revenue. Code calling upon him to vacate the-land-in question. 
The plaintiff then filed this suit, and.after the suit the. Taluk- 
dari Settlement-Officer purporting to act under: the provisions 
of s. 79A of-the Land Revenue Code as-amended by s. 33 of 
the Gujarat-Talukdars Act summarily evicted the plaintiff. 
The case came. first before.the Assistant Judge of. Ahmedabad 
who-decided-it in favourof the defendants- holding that- the 
plaintiff was-an ‘incumbrancer of a Talukdar’s: estaté- under an: 
incumbrance made by a Talukdar and-that therefore his title 
was invalid‘after'1894, the year of the death of Gobarsangji, 
and that the claim by the plaintiff to hold by virtue of adverse 
possession since 1894 could not be supported in that the 
Talukdari Settlement Officer, exercising the powers of a 
Collector lawfully conferred upon him, had evicted the plaintiff 
under s. 79A of the Land Revenue Code. 
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The plaintiff appealed ‘to the District Judgs who: held that 
Gobarsangji was not a Talukdar creating an incumbrance on a 
Talukdar’s estate within the meaning of s. 31 ofthe Gujarat- 
Talukdars Act of 1888, and that therefore the plaintiff was 
entitled to succeed. 

From his decision this appeal has been preferred and the 
two points decided by the Assistant Judge have been argued 
before us. We are of opinion that the--respondent is entitled 
to succeed-on the ground that he has been in adverse posses- 
sion claiming title as an incumbrancer for more than twelve 
years since the death of Gobarsangji. It is not therefore 
necessary for us to consider and decide the difficult question 
whether a jiwaidar is a Talukdar within the meaning of the 
Gujarat-Talukdars Act of 1888. Section 31 provides that no 
incumbrance on a Talukdar’s estate made by a Talukdar after 
the Act comes in force shall be valid as to any time beyond 
such Talukdar’s natural life. Assuming that the mortgage of 
the plaintiffs father was an incumbrance made by the Taluk- 
dar, the incumbrance which is claimed by virtue of adverse 
possession -since the death ofthe Talukdar would not fall 
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A.C. J. 
1912 


v 
TALUKDARI 
SBTTLEMENT 
OFFICER 
v. 
RIKHAYDAS 


Scott C, J, 


within the section, but would be an incumbrance arising. 


from the operation of the law of limitation. It is not 
therefore an incumbrance within the purview ofs. 31, and 
the possession of the incumbrancer claiming by virtue of 
adverse possession would not- be an occupation in contraven- 
tion of any of the provisions of the Gujarat-Talukdars Act of 
.1888 referred to in s. 33(2), cl. (cc), for the purpose of 
supplementing the provisions of s. 79A of the Land Revenue 
Code. 

It was, however, held by the ere Assistant Judge that, 
because it has been held that under the Bhagdari Act V 
of 1862 adverse possession by virtue of the law of limitation 
cannot avail against the Collector taking possession under s. 3 
of the’ Act, the sarive principle must apply in the case ofa 
Collector taking ` possessidn under s. 79A of the Land 
Revenue Code. A reference to the provisions of s. 3 
of the Bhagdari Act makes it clear that it confers upon the 
Collector very different powers. Under the Bhagdari Act it is 
lawful for the Collector whenever he shall upon due inquiry 
find that any person is in posséssion of any Bhag in violation 
of any of the provisions of s. 3, summarily to. remove him from 
possession and-to restore possession to the person whom the 
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Collector shall deem to be entitled thereto; that is to say, a. 
notwithstanding the provisions of s. 28 of the Limitation Act, 
although the right of a previous proprietor of a Bhag or a 
share of the Bhag has become extinguished, ‘it is lawful for the 
Collector, if he deems fit, to restore possession to that person. 
There is, however, no such provision in s. 79A of the Land 
Revenue Code. The Collector cannot take property from one 
person and give it to another whom he may consider to be 
entitled. He can only interfere where the occupation is 
wrongful or in contravention of the terms of the Act in the 
case of Gujarat-Talukdars, and here, as we have pointed out, 
the occupation of the plaintiff is legalised by the law of limit- 
ation and is not in contravention of the terms of the Taluk- 
dars Act. 

For these reasons we affirm the decree of the lower Court 
and dismiss the appeal with costs. 

Decree confirmed. 


Before Mr, Justice Heaton and Mr. Justice Rao, 
SAKHARAM VISHRAM SURVE 


v. 
SADASHIV BALSHET LODHA. 
SADASHIV BALSHET LODHA 


V. 


BALKRISHNA NARAYAN SURVE.* 


Civil Procedure Code (Act V of 1908), See. 98—Preliminary jinding—No 
decree drawn up—Appeal against finding not preferred~Party not pre- 
cluded from appealing against itin the final appeal—Practice and proces 
dure—Issues—Duty of raising issues, 


. Ina suit, a preliminary issue was raised as to whether the plaintiff 
was an agriculturist. It was found in the affirmative, but no decrea 
was drawn up in accordance with that preliminary finding. The trial 
proceeded on merits and ended in a decree. On appeal, the lower 
appellate Court held that the plaintiff was not an agriculturist and varied 
the decree, The plaintiff appealed to the High Court contending that the 
lower appellate Court was wrong ın going into the preliminary point 
at all :— 








* Cross Appeals Nos.455 and 473 No, 46 of 1910, varying the decree 


' of 1911 from the decision of G. B. passed by R. D. Pandya, Second 


Laghate, First Class Subordinate Class Subordinate Judge at Deorukh, 
Judge, A, P,,at Ratnagiri, in Appeal in Civil Suit No, 322 of 1908, 


f 
j 
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Held, that there could be no appeal under s. 97 of the Civil Procedure A. GQ. J. 
Code, from a preliminary finding, unless a formal decree was drawn up; 
that it was the duty of the Court to draw up the decree; and that there- 1913 


fore the lower appellate Court was empowered to hear and decide the nays 
\ point in the appeal. SAKHARAM 
l Bai Divali v. Vishnav (1), followed. v. 
SADASHIV 


\ Govind v, Vithal (2), explained, 


Suir to redeem a mortgage. On the oth August 1888 the 

` plaintiffs’ father mortgaged his land to Sadashiv Balshet and 

others for Rs. 660. Sakharam and others (plaintiffs) filed the 

present suit on the 9th November 1908 to redeem the mort- 

gage, alleging’ that they were agriculturists and praying for 

' account ‘under the provisions of the Dekkhan Agriculturists’ 
` Relief Act, 1879. 

The Subordinate Judge raised a preliminary issue, whether 
the plaintiffs or any of them were agriculturists. He found, 
on the ryth June r909, that the plaintiff No. 2 Babaji was an 
agriculturist. He next took accounts. under he Dekkhan 
Agriculturists’ Relief Act; held that the amount due under 
the mortgage was Rs. 344-5-0 ; and passed a redemption decree 
on the 23rd December 1909. 

One of the defendants appealed against the decree, con- 
tending that the lower Court was wrong in holding that the 
plaintiff No. 2 was an agriculturist. The lower Court of 
appeal held that the plaintiff No. 2 was not an agriculturist ; 
and varied the decree by ‘fixing the redemption} amount at 
Rs. 660. m 

There were cross-appeals against the decision. 


A. G. Desai, for Sakharam—plaintiff No. r. _ 
P. D. Bhide, for Sadashiv—defendant No. r. . a 
K. H. Kelkar, for heirs of defendant No. 6. 


Appeal No. 455 of r911. 


HEATON J.—In this case the plaintiffs sued for redemption. 
In the first Court an issue‘ was raised as to whether any of 
the plaintiffs were agricilturists. It was found that plaintiff 
No. 2 was an agriculturist. But no decree was drawn up in 
accordance with that preliminary finding. The trial proceed- 
ed as a trial under the provisions of the Dekkhan Agriculturists’ 
Relief Act and a decree was made for redemption. 

‘Thereupon one of the-defendants appéaled to the District 
Court, taking amongst other grounds that it was wrong to 
(1) (1909) 11 Bom, L, R1326 3 (2) (1912) 14 Bom, L. R, 56o, 
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A. C.J hold that plaintiff No. 2 was an agriculturist. An issue on the 
1913 Point was framed by the Court of appeal, It was found that 
—~ plaintiff No. 2 was not an agriculturist. 

+SaxHsRam He now comes in second appeal to this’ Court and urges 
us that the Court of first appeal was wrong in going into this 

SADASHIV ie i : : 
preliminary point, at all. He bases his contention largely on 

Heaton J. the case of Govind v. Vithal(). 

z The application of the law on the gasnom of appeals 
against preliminary decrees has been to some extent confusing. 
In the case of Bai Divali v. Vishnav (2), after argument on the 
point, it was held that although there may bea preliminary find- 
ing, yet unless a formal decree is drawn up there is no prelimi- 
nary decree and there is consequently no possibility of such an 
appeal asis contemplated by s. ġ7 of the Code. The reasoning 
in that case appeals to me andit seems to me that it contains the 
correct interpretation of the law. There are expressions in 
the judgment in the case of Krishnaji v. Maruti), which may 
seem to conflict with the reasoning and decision in the earlier\ 
case. In Krishnaji’s case, however, the Court was dealing 
with a matter in revision. Speaking for myself, I am not at 
all clear that the reasoning in that case does override the 
reasoning in the earlier case, but, ifit does, and if I had to 
choose between the two, I should certainly choose the reason- 
ing in the earlier case. Sol am quite satisfied that in law 
no appeal did lie against the preliminary finding. 

Then I come to the case of Govind v. Vithal(4), which was 
particularly relied on by the appellant. That case accepts the 
assumption that no appeal lies where there is in fact no formal 
decree, and proceeds on.the ground that,it is- the duty of the 
person aggrieved by a preliminary finding to have a decree 
drawn up, and that if he fails to do this he .must be taken to 
have waived his right to appeal. Waiver is primarily, and in 
most cases very largely, an inference to be drawn from facts, 
though in certain classes of cases this inference’ has come to be 

- looked on as an inference of law. But whether so regarded or 
, regarded as an inference of common sense it is essential to 
know the facts on which the inference is based. ‘Here we 
have these facts: the preliminary finding was against the 
interest of the defendant. He did not apply to have a preli- 
minary decree drawn up, but later on when the final decree 





(1) (1912) 14 Bom, L. R. 560, (8) (1910) 12 Bom. L. R, 762, 
(2) (1909) 11 Bom, L. R, 1326, (4) (1912),14-Bom, L.-R,-560, 
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was made he did appeal, and amongst other matters, against 
this preliminary finding. The plaintiff did not object to his 
doing this on the ground that he had waived or in any way 
forfeited his right to appeal, On these facts I should hold as 
an inference of common sense that the defendant had not 


` waived his right to appeal; and I do not think the case of 


Govind.v. Vithal (1) is a decision which comes in the way of 
holding that the Court of first appeal was empowered to hear 
and decide this preliminary issue. It hasbeen suggested that 
the failure to have a decree drawn up on a preliminary point, 
even though it may not amount in certain cases to a waiver, 
does amount to actual loss of the right to appeal, because, it is 
suggested, the duty to ask the Court to draw up a decree was so 
imperative that failure to perform that duty involves loss of 
the right to appeal. To say this would be to go much further 
than the Judges have gonein the case of Govind v, Vithal; and 
I think it would be going further than the law either requires 
or suggests. The duty to draw up a decree is the duty of the 
Court. That, I think, is clear enough from the provisions of the 
Code of Civil Procedure, and in practice itis very clearly 
understood by those who are conversant with the ways of our 
Courts in the moffusil. Speaking for myself, I think the duty 
of the litigant to remind the Court ofits duty to draw upa 
decree is no more than the duty that devolves on any person 
in common every day affairs to see that there is no undue 
delay in the performance of matters in which he is interested. 
It is a duty of a very different character, if the word ‘ duty’ 
is the true word to use, from the obligation which the law 
casts on the Court itself. 

For these reasons I am unable to hold that there is any 
force in the objection taken by the plaintiff, and I hold that 
the Court of first appeal was empowered to hear and decide 
the issue as to whether plaintiff No. 2 was an agriculturist. 
The appeal No. 455 of 1911, therefore, must be dismissed with 
costs. The respondents’ cross-objections aredisallowed with 
costs. 

Appeal No. 473 of 1911. 


In this case the plaintiffs sued to redeem certain property 
mortgaged to the father of defendant No. r. Pending the suit 
the right, title and interest of defendant No. y in the mortgag- 
ed property was put. up to sale in execution of a decree, and 


(1) (1912) 14 Bom. L, R, 560, 
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purchased by defendant No. 6, and so defendant -No. 6 was 
added as a party to the suit. The question then arose as to 
whether defendant No. 1 or No. 6 was entitled to the 


mortgage-money. The matter was amicably settled by a, 


compromise between defendants Nos. 1 and 6 and both of 
them presented an application, requiring the Court to file the 
compromise. Upon this application the Court passed an order 
directing the compromise to be recorded, but leaving the 
matter to be considered at the time of passing judgment. It 


au 


appears that defendant No. 1 afterwards was dissatisfied with / 


the compromise ; and made an application to the Court for a’ 


review of this order. He alleged in his application for review 
that the compromise had been obtained from him by fraud, 
The Court after taking the evidence adduced by the parties 
came to the conclusion that the allegation of fraud was not 
made out, and rejected the application for review. That being 
the case the Court ought to have awarded to defendant No. 6 
the whole of the mortgage-money as agreed upon by the terms 
ofthis compromise. But the Court of first instance directed 
the mortgage amount to be deposited in Court and referred 
defendants Nos. 1 and 6 to a separate suit to establish their 
right to the money so deposited. _ 

Against this decree defendant No. 6 appealed. The District 
Court held that defendant No. 1 was bound by the terms of 
the compromise as his allegation of fraud had not been proved, 
and directed the whole of the mortgage-money to be paid to 
defendant No. 6 in accordance with the terms of the com- 
promise. 

Against this decision defendant No. 1 has preferred 
this second appeal. We agree with the lower Court that the 
matter having been compromised by a lawful agreement 
between the parties, and defendant No. 1 having failed to 
establish the fraud alleged by him, the mortgage money should 
be paid to defendant No. 6 in accordance with the terms of the 
compromise. We, therefore, confirm the decree of the lower 
appellate Court with costs, 

Decree confirmed. 
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Before Mr, Justice Heaton and Mr, Justice Rao. 


BALCHAND CHATURCHAND 1918 


ww 


U. 
CHUNILAL JAGJIVANDAS.* i . Kebruary 19. 


Dekkhan Agriculturist’ Relief Act (XVIL of 1879), Sec, 20—Decree—Agri- 
culturist—Instalments—Status of agriculturist proved in execution. 


It is not competent to a Court to grant instalments in execution 
proceedings against a person who proves therein that he is an agricul- 
turist, for s, 20 of the Dekkhan Agriculturists’ Relief Act does not apply 
to the case of a person who was not an agriculturist when the decree was 
obtained whatever his status may be thereafter when execution comes 
to be taken out against him. 


EXECUTION proceedings. 

On the 14th March 1910, Balchand obtained a decree for 
Rs. 19,093 against Chunilal. He applied on the 23rd idem to 
execute the decree by attaching the immovable property of 
the debtor. 

In the execution proceedings the defendant Chunilal contend- 
ed that he was an agriculturist, and prayed for being allowed 
to pay the decretal debt by annual instalments of Rs. 200a year. 

The Subordinate Judge found on the 26th J uly 1912 that the 
defendant was then an agriculturist and that it was competent 
to him to raise the contention at that stage. The learned 
Judge fixed the instalments at Rs. 2000 a year. 

The plaintiff-decree-holder appealed to the High Court. 


R. R. Desai, for the appellant.—I submit that it was not 
open to the lower Court to apply s. 20 of the Dekkhan Agricul- 
turists’ Relief Act. The respondent was not an agriculturist 
at the time when the decree was passed. Subsequent change 
in status ( assuming that there is a change of status in this 
case ) does not enable the judgment-debtor to seek the benefit 
of s. 20. Moreover, if he was not an agriculturist at the time 
when the decree was passed, he cannot plead a change in status. 
I reserve my right of going into evidence. If s. 20 of the 
Dekkhan Agriculturists’ Relief Act does not apply, the pro- 
visions of the Civil Procedure Code do not help the respondent. 


P. B. Shingne, for the respondent.—The question of change 
of status is still open. I can prove that though I may not be 


* First Appeal No. 227 of 1912 from Class Subordinate Judge of Nasik, 
the decision of G. B, Laghate, First in Suit No. 155 of 1910, 
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an agriculturist at the time when the decree was passed, I am 
now, as facts go, an agriculturist. This is specially so, 
when we see that s. 73 of the Dekkhan Agriculturists’ Relief 
Act was repealed long back. 1 am also entitled to claim the 
benefit of s. 20 of the Act. The word ‘ agriculturist ’ in that 
section is to be given the meaning ins. 2, the defining clause. 
Moreover, in construing the section, the words of the section 
must, I submit, be given a wide meaning so as to cover a case 
like that of my client. Otherwise the benefit of the Act will 
not be enjoyed by a section of persons who certainly deserve 
protection. 


Hxaton J.—In this case the First Class Subordinate Judge 
of Nasik has applied s. 20 of the Dekkhan Agriculturists’ 
Relief Act to the case of a judgment-debtor who was not an 
agriculturist when the decree was obtained, but who by discard- 
ing trade and limiting himself more exclusively to profits in 
land had become an agriculturist at the time of the execution. 
We do not think that he was empowered to do this. There 
has been a great deal of argument as to the meaning of s. 20, 
in the light of the definition of the word ‘ agriculturist’ in the 
Act, but it seems to us to be quite clear that s. 20 cannot apply 
to the case of a person who was not an agriculturist when the 
decree was obtained, whatever his status may be thereafter 
when execution comes to be taken out againsthim. And there- 
fore as the Subordinate Judge had no power to make the order 
which he did, granting instalments, we must set that order aside 
and direct that the execution proceedings should go on accord- 
ing to law. i 

The appellants must have their costs here and in the Court 
below. 

The cross-objections by the respondent are dismissed with 


costs, 
Decree reversed. 
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Before Mr. Justice Heaton and Mr, Justice Rao, 


RAGHO CHANDRARAO KADAM 1913 
U. —_—w 
HANMATI CHANDRARAO KADAM.* February 24, 


Civil Procedure Code (Act V of 1908), O. XXI, r. 100—Decree—Lxecution— 
Proceedings transferred to Collector—Wrongful dispossession—Appli- 
cation to be made to Collector and not to Court. 


Order XXI, r. 100, of the Civil Procedure Code, 1908, has no applicas 
tion to a case where the execution of the decree has been transferred 
to the Collector, and he has acted under the powers conferred on him 
by the local Government under s, 7o of the Code. 

Where a person is wrongly ousted or dispossessed under the Collector’s 
order, he may apply to the Collector and not to the Court, complaining 
of such ouster or dispossession, 

The Collector executing a decree is not a mere ministerial officer 
charged with the duty of selling property under the directions of the 
Court, but the whole execution of the decree is transferred to him, and 
the Court cannot interfere or exercise any of-the powers conferred 
on him, 


CERTAIN execution proceedings were transferred to the 
Collector under s. 68 of the Civil Procedure Code, 1908. The 
Collector sold the property at an auction ; and placed the pur- 
chaser in possession of the property. 

The applicant, alleging that the property belonged to him, 
applied to the civil Court under O. XXI, r. 100, of the Civil 
Procedure Code to be placed in possession of the property. 
The Court dismissed the application on the preliminary ground 
that it had no jurisdiction to entertain it, for the following 


reasons :— 

A preliminary objection is taken on the ground that this Court cannot 
entertain this application, Mancherji v. Lhakurdas,7 Bom, L. R. 682, is 
relied upon in support of this contention, The opposite party relies upon 
Mahadaji v., Hari, I. u, R, 7 Bom, 332, Lallu v, Bhavia, I. L. BR. 11 Bom, 
478, and Purushotiam v. Balkrishna, I. L. R. 28 Bom. 238, 

Rule 14 of the rules for the transmission of certain decrees to the 
Collector for execution gives the Collector such power. ‘ When the 
property sold is in the occupancy of the judgment-debtor or of any other 
person . . ..- .. © the Colloctor , . . . shall order delivery 
tobe made by putting the purchaser . . . . . in possession of the 
property.” The Collector has the powor to deliver possession to the 
purchaser from the judgment-debtor as well asfrom any other person, 








*Civil Extraordinary Application passed by O. H. Vakil, Subordinate 
No, 230 of 19:12, from an order Judge of Roha. 
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When he has got that power it is not for this Court to see whether that 
discretion is properly exercised, It is for his Revenue superiors. 


The applicant applied to the High Court. 


C. A. Rele, for the applicant.—The lower Court had juris- 
diction to entertain the application under O. XXI, r. roo. It 
erred in holding that the applicant should have appealed to 
the Commissioner as laid down in Mancherji v. Thakurdas (1). 
That case is distinguishable. When a third party is dispossess- 
ed in execution of a decree, his only remedy is to apply to the 
Court under O. XXI, r. 100. Under r. 14 of the rules framed 
by the local Government under s. 70 of the Civil Procedure 
Code, the Collector has got power to deliver possession to the 
purchaser ata Court-sale but no special power is conferred 
upon him as is conferred upon the Court under O. XXI, r. 100, 


to entertain an application of a third party dispossessed in ` 


execution. The Collector can only exercise those powers that 
are specially conferred upon him. He has no power to set aside 
a sale held by him in execution of a decree. Such a power 
can be exercised only by the Court under ‘O. XXI, r. 90: 
Narayan v. Rasulkhan(2). 


W. B. Pradhan, for the opponent.—The applicant should 
have applied to the Collector. Rule 14 of the rules framed 
under s. 70, Civil Procedure Code, gives power to the Collector 
to entertain such an application. Under s. 71, Civil Procedure 
Code, the Collector is to be deemed to act judicially. Under 
r. 17 framed under s. 70, Civil Procedure Code, ‘the 
Collector has no power to set aside a sale. Hence such an 
application is to be made to the Court under O. XXI, r. go. 
The High Court should not interfere under its extraordinary 
jurisdiction as the applicant has a separate remedy by way 
of a suit.. 


C. A. Rele, in reply. 


Rao J.—The opponent purchased certain land at a sale 
held by the Collector in execution of a decree which had been 
transferred to him under s. 320 of the Civil Procedure Code of 
1882. On 8th November 1911 the Collector put the opponent 
in possession of the property sold. Thereupon the applicant 
applied to the Court alleging that he had long been in possess- 
ion of the property on his own account and not on behalf of 


(1) (1905) 7 Bom. L, R, 682. (2), (1899) I, L. R, 23 Bom, 531, 
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the judgment-debtor and complaining that he had been wrongly A. 0. J. 


dispossessed by the auction-purchaser. 

` This application was rejected by the Subordinate J udge on 
the ground that he had no jurisdiction to interfere with the 
Collector’s order. 

It is urged by Mr. Rele on behalf of the applicant that 
under O. XXI, r. 100 of the Civil Procedure Code the Court 
is bound to make an inquiry, if a person other than the 
judgment-debtor complains of his dispossession by the auction- 
purchaser. This rule has no application to a case, where the 
execution of the decree has been transferred to the Collector 
and he has acted under the powers conferred on him by 
the Local Government under s. 70 of the Civil Procedure 
Code or the corresponding section of the Code of 1882. 
In the present case the Collector put the auction-purchaser 
in possession of the property sold under r. 14 of the Rules 
made by the Local Government under s. 320 of the Civil 
Procedure Code of 1882. Under this rule the Collector has 
the power to order delivery of possession to the purchaser, 
“if need be by removing any person who refuses to vacate the 
same.” If a person is wrongly ousted or dispossessed under the 
Collector’s order, he may apply to the Collector and not to the 
Court, complaining of such ouster or dispossession; so long'as 
the execution of the decree isin the hands of the Collector, 
he alone can execute it in accordance with the rules made by 
the Local Government. He is not a mere ministerial officer 
charged with the duty of selling property under the directions 
of the Court but the whole execution of the decree is trans- 
ferred to him and the Court cannot interfere or exercise any 
of the powers conferred on him: see Keshabdeo v. Radhe 
Prasad (1), Muhammad Said Khan v. Payag Sahu(2), and 
s. 70, cl. (2), of the Civil Procedure Code. 

The Subordinate Judge was therefore right in holding that he 
had no jurisdiction to entertain the application under O. XXI, 
r. 100, of the Civil Procedure Code. Rule discharged with 
costs. The application may be returned to the applicant for 
presentation to the Collector. 

Rule discharged. 


a a 
(1) (1888) I, L, R, 11 All. 94. (2) (1894) I. L. R. 16 All, 228, 
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APPEAL FROM ORIGINAL CIVIL, 
Before Sir Basil Scott, Kt., Chief Justice pand Mr. Justice Chandavarkar. 


AISHABAI 





v. 
ESSAJI TAJBHAI. * 


Award, setting aside of —Misconduoct on the part of the arbitrator—Admission 
of a document in violation of a rule of evidence not suficient graund for 
setting aside an award, - 


_ The honest, though mistaken, admission by an umpire of a document 
in violation of a rule of evidence introduced pro hac vice is not a ground 
for setting aside an award. 

Ghulam Jilani v. Muhammad Hassan (1), referred to. 


APPEAL from an order setting aside an award. 

The plaintiff was the mortgagee of several immoveable pro- 
perties belonging to the defendant. : 

On r1th October rgto the plaintiff filed a suit as a short 
cause to recover Rs. 5,69,166-8-9. He relied upon an adjust- 
ment of account which had taken place, on 31st of August 
Igto, whereby a sum of Rs. 5,71,770-2-0 was found to be due 
by the defendant to the plaintiff. 

The defendant put in his written statement by which he 
contended that the accounts were not genuine ; that. the 
adjustment was obtained from him by false and fraudulent 
representations and was therefore not binding on him. He also 
by way of counterclaim prayed that the plaintiff might be 
ordered to reconvey the mortgaged properties to him on 
payment of what might ba found due to the plaintiff on proper 
accounts being taken by and under the directions of the Court. 

On 16th March r911 the parties obtained a consent order 
from the Court whereby all matters in dispute in the suit were 
referred to two arbitrators with a proviso that in case the 
arbitrators did not agree upon their award the matters in 
dispute between the parties should be referred to one K. F. 
Modi as umpire. The order specifically provided— 

“And it is further ordered by and with such consent that the said 
arbitrators do proceed on the basis of there having been no adjustments, 


and the adjustments relied upon by the plaintiff in this suit shall not be 
taken into consideration.” 


+ Appeal No, 35 of 1912, (1) (2902) L. R. 29 I, A. 51, 60, 


—_— 
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The arbitrators could not agree and the matters in dispute 
were referred to the umpire. 

On 8th’September 1911 the umpire held the first meeting 
and the investigation of the accounts continued before him 
till the middle of March t911 when a serious disagreement 


. arose between the parties. 


On 22nd March 1912 the defendant’s solicitor, who appeared 
for the defendant before the umpire, represented that as the 
umpire had admitted the document containing the adjustment 
notwithstanding his objection the arbitration fell through 


, and the defendant was no longer bound to go on with it, and 
that as the umpire had acted in contravention of the order of 


reference the defendant put an end to the umpire’s authority 
and retired. 

The umpire, however, proceeded with ex parte after giving 
notice to the defendant’s solicitor that the reference would be 
proceeded with; and on 28th March published his award where- 
by he adjudged that Rs. 7,06,639 were due by the defendant 
on 25th March 1912 and he awarded that sum to the plaintiff 
with further interest at 9 per cent. per annum and cost. 

On 6th of April 1912 the defendant’s solicitors gave notice 
that they would move that the award made by the umpire be 
set aside and that the Court should proceed with the hearing 
of the suit. 

The notice of motion was heard by Davar J. who decided 


that the admission by the umpire of the adjusted account, 


when the defendant had specifically stipulated in the reference 
that it should not be so admitted, amounted to misconduct 
on the part of the umpire and was sufficient ground for setting 
aside the award. ( Vide 14 Bom. L. R. 1007. ) 

The plaintiff appealed against the order of Davar J. setting 
aside the award. 


Raikes, with Strangman (Advocate General), Znverarity and 
Moos, for the appellant. 
Setalvad, with Kanga, for the respondent. 


Scott C. J.—This is an appeal from a judgment of Davar J. 
whereby he set aside an award upon motion of the respondent 
on the ground of misconduct on the pat of the umpire named 
in an orđer of reference. 

The reference was made in a suit filed by the appellant 
against the respondent to recover the amounis alleged to be 
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In the plaint an adjustment of account, dated the 31st of 
August rgro, was alleged from which it appeared that the sum 
of Rs. 5,71,770-2-0 was found to be due to the plaintiff which 
sum had been slightly reduced by payments made by the 
defendant prior to the date of suit, namely, the 11th of 
October 1910. 

The defendant by his written statement pleaded that his 

signature to the said adjustment was obtained by fraud and 
that accounts should be taken. 
- On the 16th of March rgrr a consent order was obtained 
whereby the suit and all matters in dispute therein were 
referred to the determination of two arbitrators and in the 
event of their failing to make their award to Mr. K. F. Modi 
as umpire. 

The defendant’s case is that his solicitor made it an indis- 
pensible condition of the reference that all alleged adjustments 
of account should be set aside ; and that the plaintiff's attorneys 
agreed to this and it was accordingly provided by the consent 
order as follows :— 


“+ And it-is further ordered that the said arbitrators do proceed on the 
basis of there having been no adjustments, and the adjustments relied upon 
by the plaintiff in this suit shall not be taken into consideration,” 


It appears from the plaintiff's affidavit of documents, dated 
the and of December 1910, that he relied upon two statements 
of account adjusted and signed by the defendant one of which 
was the basis of and contemporaneous with the earlier of the 
two deeds of further charge and the other was the adjustment 
referred to in the plaint and written statement. 

The defendant thus describes the proceedings before the 
arbitrators and the initial proceedings before the umpire in 
paragraphs 12, 13 and 14 of his affidavit in the motion. 


- 12. The arbitrators appointed by the said order of reference took up 
the reference on the 6th day of April 1911 directed the plaintiff to allow 
me this deponent inspection of all the entries in his own personal books of 
account relating to the dealings and transactions between us and also 
directed him to give me inspection of the books of account relating to the 
plying of the said steamers on my account all which inspection the plaintiff 
had theretofore refused to give me because of the said adjustment of 31st 
August 1910 and others before it. Thusas directed by the said consent 
order of reference the alleged adjustments were set aside, The arbitratora 
further directed the plaintiff to bringin his accounts. Accordingly the 
plaintiff brought in two accounts one of which contained all t several 
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sums with interest thereon which were alleged by him to have been lent 
and advanced to me on the mortgage of my properties and were included 
in the said adjustment of the 31st day of August 1910 and included in 
addition a sum of Rs. 17,529 for further interest from the date of the said 
adjustment to soth Degember 1910 and an altogether new sum of Rs. 68,251 
alleged to be due by me to the plaintiff in respect of the plying of the said 
steamers, This last mentioned sum was not included in the alleged adjust- 
ment of 31st August 1910, nor in the second deed of further charge which 
was executed on 17th June 1909 in respect of the alleged losses in the 
_ plying of the said steamers. It was also not claimed by the plaint and is 
entered on 21st December 1910 in a fraudulent account got up by the plaintiff 
after the filing of this suit. This account hasin the proceedings before 
the arbitrators and the umpire been referred to as the ‘mortgage account’, 
The plaintiff was also directed to bring in an account of the plying of the 
_ Said steamers by him on my account, To -both these accounts I, this 
deponent, was directed to bring in my objections and surcharges, In this 
manner the accounts between me and the plaintiff were opened up as if 
there had been no adjustments of account between me and the plaintiff 
and the same were not taken into consideration. 

“13. The arbitrators having .omitted to’extend the time for making their 
award at the proper time and there being no possibility of their agreeing 
owing to a strong bias betrayed in favour of the plaintiff by the arbitrator 
appointed by him, they had to give up proceeding further and the reference 
was taken up by the umpire on the 8th day of September 1911 under the 
provision in that behalf contained in the order of reference. 

14. The umpire accepted the accounts brought in by the plaintiff and 
the objections and surcharges brought in by me this deponent and the 
proceedings before him thus commenced on the footing of there being no 
adjustments. My objections to the mortgage account brought in by the 
plaintiff were first taken in hand and they were proceeded with in accord- 
ance with the usual practice, the burden of proving the items objected to 
being considered to be on the plaintiff, 


It is thus conceded by the defendant that the proceedings 
were commenced before the umpire on the footing of there 
being no adjustments. 4 

Ifthe accounts had been taken as settled subject to sur- 
charge and falsification the burden of proof in regard to the 
items objected to would have lain upon the objector: see 
Gething v. Keighley), The first item dealt with was. an 
objection that a sum of Rs. 7053-8 was not due but only 
Rs. 7000, because the Rs. 53-8 was attributable to interest 
if calculated at 9 per cent. In proof of the item objected to 
the plaintiff's solicitor put in without objection’ the earlier of 
the adjusted accounts, which had also been put in before the 
arbitrators, as an admission that the sum claimed had been 
transferred to the defendant on the 13th of March 1908. The 
nn ne ent ise 
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O. C. J. same item also appears in the adjusted account of the 31st of 
1913 August 1910. The defendant then led evidence to show that 
~~ the interest should have been calculated at 6 percent. only. 

AtsHapat In the course of that evidence the adjusted account of the 31st 

v. of August was referred to by the defendant’s solicitor and was 

EES marked for identification at his instance and the same account 

Scott C. J. was afterwards used in cross-examination of the defendant by 
~~ the plaintiff’s solicitor without any objection. 

At a later stage of the proceedings when all the items of 
objection but two relating to a sum of Rs. 1300 and to certain 
bills of costs had been dealt with or transfered to other accounts 
for investigation the plaintiff’s solicitor put in the second 
adjusted account of the 31st August 1910 as proof of an ad- 
mission that a sum of Rs. 1300 was due by defendant upon a 
transfer to the plaintiff ofa debt due to the defendant by 
one Mulla Fazalalli, and contended that the onus of proving 
that the plaintiff had not relinquished his claim against Mulla 
Fazalalli for this amount with the consent and at the request 
of the defendant was by the admission shifted on to the 
defendant. ; 

Although this was merely a repetition of the procedure 
adopted with reference to the sum of Rs. 7,053-8, some months 
earlier, it gave rise to lively protests on the part of the 
defendant’s solicitor and the umpire was asked to submit a 
special case for the opinion of the Court, under cl. 11 of 
Schedule II of the Civil Procedure Code. The umpire said he 
was doubtful whether that would apply but postponed further 
consideration of the item of Rs. 1,300 in order to give the 
defendant’s solicitor an opportunity to move the Court if so 
advised for leave for the umpire to state a special case. This 
was on the zoth of March r912. On the 22nd the defendant’s 
solicitor appeared before the umpire and stated that as the 
umpire had admitted the document containing the adjustment 
notwithstanding the defendant’s objection the arbitration fell 
through and that the defendant was no longer bound to go on 
with it. He also said that as the umpire had acted in contra- 
vention of the order of reference the defendant put an end to 
the umpire’s, authority and retired. 

The umpire then requested the plaintiff’s solicitor to give 
notice to the defendant’s solicitor that the reference would be 
proceeded with next day and if he did not attend the reference 

i , would be proceeded with ex parte. This notice was accordingly 

given by letter ofthe same date. The following day the 
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reference was proceeded with ex parte and the defendant’s 
solicitor being absent the surcharges remaining to be dealt with 
were disallowed. The plaintiff was called and gave evidence 
of the correctness of the steamer account which had been the 
subject of 222 objections by the defendant after inspection 
of the account books relating to it. 

The plaintiff's solicitor then withdrew his‘claim to the 
Rs. 1,300 and interest thereon so that the defendant’s objec- 
tions were allowed. He also withdrew a claim with regard to 
certain bills of costs. 

This completed the inquiry and an award followed whereby 
the sum of Rs. 7,06,639 was awarded to the plaintiff with 
interest at 9 per cent. and costs. 

The learned Judge was of opinion that the adjusted account 
could, once it was admitted on the record, be used as a deadly 
and destructive piece of evidence against the defendant, and 
that, as the defendant had specifically stipulated in the reference 
that it should not be so used, its admission by the umpire was 
misconduct and sufficient ground for setting aside the award. 
In considering whether this view is correct the first question 
which arises is whether the reference contained any unmistak- 
able stipulation which has been disregarded by the umpire. 

-It appears to me that the passage in the reference relied 
upon by the defendant is reasonably susceptible of two con- 
structions. It was either a particular and specific, following 
upon a general, exclusion of all adjustments gud adjustments ; 
or a stipulation that certain documents containing the adjust- 
ments should not be admitted in evidence for any purpose. 
If the defendant’s solicitors intended to provide for complete 
exclusion of these documents they did not choose words 
placing their intention beyond dispute. It is possible to admit 
a document as evidence in support of a particular item and at 
the same time exclude it as evidence of a general settlement, 
Thus in Middleditch v. Sharland(1), a general account was 
decreed against a steward notwithstanding a receipt in full 
signed by the principal, which was only allowed as proof of a 


particular payment and not of a general release or discharge 


upon an account stated. 7 

The acquiescence of the defendant’s solicitor in the admis- 
sion, as’ prima facie: proof of the item of Rs. 7053-8-0, of the 
account containing the adjustment of the 18th of August 1908, 
and in the cross-examination of the defendant upon the account 


(1) (1799) 5 Ves. 87. T 
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containing the adjustment of the 31st of August 1910, suggests 
that the defendant’s solicitor did not then think that the docu- 
ments had been excluded for all purposes by the terms of the 
teference. , ; $ 

- It appears from an argumentative paragraph in the defend- 
ant’s affidavit that the umpire, when he committed the act of 


misconduct -charged against him, conceived an adjustment to . 


be the totalling up of the two sides of an account and the 
striking of a balance. There is authority for this view. It is 
stated in Daniell’s Chancery Practice ( Ch. VIII, s. 13 ) on the 
authority of Burk v. Brown (1) that “a plea of stated account 
must show that it was in writing, and likewise the balance in 
writing, or at least set forth what the balance was.” ` 7 

If the defendant’s construction of the order of reference is 
correct the stipulation relied on was a rule of evidence 
introduced pro hac vice, and the honest though mistaken 
admission by the umpire of a document in violation of that 
rule would not be a ground for setting aside the award.: see 
Ghulam Jilani v. Muhammad Hassan (2), The scope of the 
reference was not affected by the mistake. 

It appears to me that the action of the defendant was 
incorrect. The umpire when asked to state a case offered to 
adjourn consideration of the items under discussion for a week 
in order to give the defendant an opportunity of obtaining the 


‘eave of the Court for the statement ofa case under cl. 11 of 


-the second Schedule of the Code. I do not think there would 


have been any difficulty in framing an award so as to raise the 
point in dispute as was done in Scott v. Van Sandau (3). 

The defendant’s rejection of this course and his . decision to 
withdraw from the reference without the leave of the Court 
suggests uncertainty as to his position, and doubts as to the 
strength of his case on the remaining items of surcharge ‘and 


‘steamer account. 


In ‘consequence apparently of the strong line taken 
by the defendant’s solicitor, the plaintiff’s solicitor to avoid all 
disputes gave up the items of Rs. 1,300 and Rs. 26-10 for 
interest thereon and the award in effect allows the defendant's 
objections to these items. I doubt whether the admission of 
the adjusted account in evidence was so fatal to the rest of 
the defendant’s case as the learned Judge thinks. It is pure 


ee 
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speculation that it would have been used with fatal effect in O. 0. J. 
resisting the defendant’s surcharges. No attempt was made 1913 
so to use it in the long inquiry into the surcharge of Rs. 5,000. w 
I fail to see also that it would have been of any value on the 
steamer account items of Rs. 1,270 (objection 30); Rs. 70, 893 
(objection 32); and Rs. 68,251 (objection 50). ` 

The item of Rs. 1,270 was composed of Rs. 800 for dain 
charges and Rs. 470 for transfer fee on 940 shares of the Bom- 
bay Steam Navigation Company, as to which evidence must 
have been easily obtainable. 


The items of Rs. 70,893 and Rs. 68,251 were the totals of” 
all items claimed on steamer account for two different periods 
and the account Ex. H brought in by the plaintiff showing all 
the items included in those totals was the subject of 222 
objections resulting from inspection of the steamer account 
books. The item of Rs. 68,251 did not appear in the adjusted 
account at all and the transfer of the objection as -to the 
Rs. 70,893 to the steamer account inquiry shows that it was 
recognised that it must, if the defendant wished, be dealt with 
item by item on the defendant’s steamer account objections. 

For the above reasons Iam of opinion that the umpire’s action 
. does not amount to-misconduct and that the interests of 
justice do not require that his award should be set aside. ` 

The judgment appealed from must -be reversed and the 
motion dismissed with costs throughout on the respondent. 


Uy 
Esgasr 
Scott C. J, 


CHANDAVARKAR J.—This is an appeal from an order of 
Davar J. setting aside the award made by Mr. -Kaikhashru 
Framji Modi, as umpire on a reference to arbitration by order 
of the Court in Suit No. 917 of 1910. f 

The suit had been brought by the appellant to recover from 
the resporident the sum of Rs. 500,000 and odd due on certain 
mortgages and other adjusted accounts. In defence the 
respondent pleaded inter alia that the adjustments were 
vitiated by fraud and misrepresentation and- prayed that 
“ proper accounts should be taken by and under the directions 
of this Hon’ble Court of all the dealings and transactions” 
between the parties. 

The cause was, however, referred to arbitration with the 
consent of the parties by an orderof the Court and the 
material portion of the terms of the reference, with which we 
are concerned in this appeal, is contained in the provisions in 
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‘the submission that “ the said arbitrators do proceed on the 


basis of there having been no adjustments and the adjustments 
relied upon by the plaintiff in this-suit shall not be taken 
into consideration by them”. 

The arbitrators named in the reference’ having failed to 
arbitrate, Mr. Modi, appointed umpire thereby, took their 


place, and the enquiry before him commenced on the 8th of | 


September 1911. At the sitting on the 19th of March 1912, 
one of the questions before the umpire related to an item of 
Rs. 1300 debited by the appellant to the respondent. The 
question was whether the debit was proved. The onus at the 
outset lying on the appellant, his solicitor sought to discharge 
it by tendering in evidence an adjusted account, in which the 
item appeared, and the signature on which the respondent 
has admitted in his written statement. 

The respondent’s solicitor objected to the admissibility of 
the said adjusted account on the ground that the umpire 
had no authority, under the terms of the reference, to look 


at and take into consideration any adjustment between ‘the- 


parties which had been relied ipon by the-appellant in his 
suit. - 
The umpire overruled the objection of the respondent’s soli- 


citor and admitted as A18 the “ account purely as a statement ` 


_ of account acknowledged to have been signed by defendant.” 


In so admitting the statement, Davar J. has held that the 


umpire “was guilty of what in law is called misconduct,” inas- . 


much as, the statement having been an adjustment relied upon 
by the appellant (plantiff) in his suit, had been deliberately 
excluded from the umpire’s consideration by the express terms 
of his authority contained in the reference. 

The question before us turns upon the proper interpretation 
of the clause in the reference which provided that “the adjust- 
ments relied upon by the plaintiffin this suit shall not be taken 
into consideration” by the umpire. 

It is contended for the appellant that under that clause 
every adjustment or settled account in the suit was made 
inadmissible and outside the jurisdiction of the umpire. 

On the other hand, the contention for the appellant is that 
all the clause in question provided was that the umpire should 
not treat the account stated as an adjustment and give it the 
operation it would have in law as such; but that it did not 
prevent him from receiving it as an ordinary piece of evidence 
and considering its weight in that character. 


Se fi 
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In valuing the comparative force of these rival contentions, 
we must start with the fact that as the suit had been framed 
it was on an account stated, so that had it gone to trial in the 
usual course it was the respondent. who would have had to 
begin his case at the outset and establish his pleas of fraud 
and misrepresentation before hé could get rid of the binding 
character of the account and become entitled to go behind it 
and re-open the whole account between the parties. If those 


` pleas were not proved, it was open to him to prove some one 


mistake at least in the account stated before he could get the 
tight to’ surcharge and falsify. In the latter case, notwith- 
standing the mistake proved, the account stated would have 
continued to retain its character as such in law and the ouly 
liberty allowed to the respondent would have been to prove 
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that certain items had been wrongly credited or wrongly omit- i 


ted in ¿ke account; but he would not have been allowed to go 
into the general account. In either case, the account stated 
would have been a bar to all discovery. and relief unless the 
respondent had first established his right to open the account 
either wholly or partially. (See Story’s Equity, 2nd Edn. 
English, Section 523: p. 346; Gething v. Keighley). The law 
on the subject is even more tersely but clearly stated in 
Coote’s Law of Mortgage (5th Ed.): “In every case the 
account stated is liable to be opened for fraud, or, the party 
will be allowed, in case of specific error alleged and proved, 
to surcharge and falsify. He cannot, however, in the latter 
case go into the general account, though fraud will be a suffi- 
cient ground to open the whole account.” 

When, therefore, the suit was referred to arbitration, the 
terms of the reference relieved the suit from its nature as an 
action on an account stated and directed the arbitrators, and 
on failure of them the umpire, to treat it as a suit for a general 
account between the parties. The respondent became entitl- 
ed to go behind the account stated, without any restrictions 
as to proof of fraud or specific error and to get discovery. The 
reference required the umpire not to take “ the adjustments” 
into consideration, 7. e., not to look at them gud adjustments ; 
and not to give them the legal character and , operation which 
an account stated has. But that. did not prevent him from 
looking at them in any other light, so long as he did not, by 
treating the adjustments as accounts stated, deprive the respon- 
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dent of his right under the terms of the reference to go into 


the general account and to discovery. 


In my opinion, therefore, the language of the terms of the 
reference is in favour of the respondent’s construction that all 
the umpire was restricted to was the consideration of the 
accounts stated in the suit in the light of adjustments. Thé 
language used is apt for the purposes of that construction, 
when the reference says that the umpire shall not take into 
consideration “the adjustments”. In plain English it means, 
he shall not consider the fact that there has been any adjust- 
ment. The submission does not say that he shall not receive 
the account in evidence and consider it at all, whether as an 
adjustment or otherwise. - 


In any case, the language used may fairly be said to be 
ambiguous, and extrinsic evidence can be admitted to explain 
the real meaning. We have that evidence afforded by the 
conduct of the parties in the earlier stage of the enquiry before 


. the umpire to show what meaning they all attached to the 


term. of the reference which has led to the present dispute. 


We find from the proceedings that the enquiry before the 
umpire having begun on the 8th of September 1911, on the 
4th of October 1911 an adjustment or account stated (state- 
ment marked B) was tendered in evidence by the appellant’s 
solicitor on the ground that by means of the adjustment and 
his written statement the respondent had admitted the execu- 
tion and receipt of consideration and that under those circum- 
stances the onus of. proving that the respondent had- not 
received the moneys of the item then under discussion lay 
on the respondent. Respondents solicitor did not then object . 
to the statement B, which was an adjustment relied upon by 
the appellant in this suit, going in on the ground that by the 
term of the reference the umpire had no authority to receive 
it as a piece of evidence and'treat it as such. On the other’ 
hand, he said he could not dispute the proposition of law, 
urged by the plaintiffs solicitor. The result was that, 
the respondent’s solicitor not objecting, the statement B 
was put in. Further in examining his client, respond- 


: dent’s solicitor put questions to him with reference 


to some of the adjustments (see p. 20 of part II of 
the Paper Book); and respondent admitted having signed 


‘* another statement of account,” besides B. - The appellant’s 


solicitor then produced another statement but in answer to his 
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solicitor respondent could not say whether that was the other 
statement which he had signed. That statement was then 
marked M 1 for the identification; and respondent was 
asked questions with reference to it. Andit is this very 
statement which on the 19th of- March was objected to by 
respondent’s solicitor as outside the umpire’s authority and 
jurisdiction when the appellant’s solicitor tendered it in 
evidence as a mere admission. The objection came very late 
then; and the previous conduct of the respondent at the 
enquiry is sufficient to show what meaning he in common 
with the plaintiff had attached to the term of the reference 
which is now in dispute. And if that meaning is admissible, 
we should accept it in preference to the other, which, if acted 
upon, makes all the proceedings held, and the expenses 
incurred at the enquiry before the umpire, abortive. 

But it has been urged for the respondent before us that 
the result of the admission in evidence of the adjust- 
ment A18 was practically such as to give it the character and 
operation of an account stated, the very thing which the terms 
of the reference had prohibited, inasmuch as the moment the 
adjustment went in, asa piece of evidence it might be, the 
umpire was at liberty to consider it and hold that it shifted 
the onus of proof as-to the item of Rs. 1300, for which it was 
admitted or any other item in the said account, on to the 
respondent. That wasso no doubt; but there was still an 
important difference between the character of the onus so 
shifted had the account retained the aspèct of an account 
stated, and the nature of the-onus thrown on the respondent 
by the admission-of the account as an ordinary piece of 
evidence. In the former ‘case, the respondent could not 
have sought discovery and the right to go into the 
whole account without laying the foundation for his 
tight thereto by proving fraud or misrepresentation. Or, 
if fraud and misrepresentation failed, he could have, in the 
event of any specific error in the account stated proved, only 
secured the right to surcharge and falsify but not the right to 
go into the general account. He could not have called upon 
the appellant to produce his books and discover his documents 
before removing the preliminary bar.in his-way in either case. 
But for the purposes of the reference that bar stood entirely 
removed; when the account stated (A 18) went in, there was 
nothing to prevent him fromeat once calling for discovery and 
` going into the general account, without regard to proof of fraud 
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or misrepresentation or mistake concerning the account stated. 

Had the parties intended to shut out the adjustments 
absolutely even as mere admissions, not having the operation 
of an account stated, they. could have taken care to say so and 


ought to have said so in the submission in distinct terms and . 


refrained from dubious language, which laid a trap, as it were, 
for the umpire and made it open to either party to repudiate 
the reference after all, the labour and expense of arbitration 
had been undergone. If, again, respondent felt that the 
umpire was exceeding his authority by misconstruing an impor- 
tant term of the reference he could have sought the help of the 
Court and asked it to construe the term and facilitate the 
arbitration. 

I think the circumstances of this case are such as to make 
applicable to it the observations of Alderson J. in Faviell v. 
Eastern Counties Railway Co.2). There the claims referred 
to arbitration were “an action of debt.” But the ‘plaintiff 
claimed before the arbitrator a sum for extra expenses 
which could be recovered only as damages, not debt. The 
arbitrator, in spite of defendant’s protest, received the 
evidence of the extra work, and gave an award in respect 
of it in plaintiffs favour. The Court declined to set aside 
the award and treat it asa nullity, and Alderson J., one 
of the Judges who composed the Court, said:— When the 
defendant saw the arbitrator entertaining a question which he 
ought not to entertain, it was their duty to interpose and 
apply to a Judge for the purpose of being allowed to revoke 
the submission, which no doubt would have been granted, had 
it appeared by affidavit that the arbitrator intended to exceed 
his jurisdiction. The question as to the construction of the 
submission would then have been raised before the Judge; 
but instead of doing that, the defendants, though they find 
the arbitrator going on, do not interpose but make the question 
one for his determination and he has determined it.” Similar 
was the case here. The respondent’s solicitor objected before 
the umpire that the account stated could not be looked at, 
whether as an adjustment or otherwise and that by admitting 
it the umpire would exceed his jurisdiction. But the solicitor 
did not seek the interposition of the Court for a proper con- 
struction of the term of the reference ; he withdrew from the 
case ; and allowed the enquiry to go on; and it was only 
when the award had been made that the respondent asked for 
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the interposition of the Court to interfere and set aside the 
award as a nullity. . I think it would be bad law and injustice 
if under the circumstances of the case and having regard to the 
language of the reference defining the umpire’s jurisdiction 
we were to hold that the award was void and the enquiry 
before the umpire was all infructuous. 
` On these grounds I concur in holding that the appeal should 
be allowed and the order appealed from should be set aside 
with costs. 
Order set aside. 
Attorneys for the appellant: Payne & Co. 

_Attorneys for the respondent: Ardeshir, Hormusji, Dinshaw 

& Co > 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkar, 
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JAMSHED K. IRANI.* 


Contract to sell land—Time made essence of the contract under the agreement— 
Indian Contract Act (LX of 1872), See. 55—Earnest money, forfeiture 
of, if contract not completed, 


Where in an agreement for sale and purchase of land the vendee 
stipulated— should I not pay the amount within the fixed period given 
then Ishall have no right to Rs, 4000 paid this day to you under this 
bargain paper as earnest money on account of sale”; it was held that 
the stipulation made time the essence of the contract and that the 
vendor was entitled to retain the earnest-money if the contract 
was not completed within the time agreed upon between the parties 
owing to unreasonable delay on the part of the vendee, 


Suit to enforce specific performance of an agreement to 
sell land. ; 

The plaintiff agreed on the 8th July 1911 to purchase from 
the defendant a piece of land, situated in Thana District, at a 
price of Rs. 85,000 of which the sum of Rs. 4,000 was paid by 
the plaintiff to the defendant at the time of the execution of 
the said agreement. 

The land in question was taken on lease from the Secretary 
of State for India for a term of 999 years from the 1st of August 
1890 by one Motabhoy Bhicaji who sold his interest to the 
defendant on 18th of October 1908. 


* Appeal No, 43 of 1932, 
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Clauses 1, 2, 5 and 7 of the agreement between the plaintiff 
and the defendant, which are material, stated :— 


1. Likewise as to the title-deeds appertaining to this land which are with 
the vendor, all those titles are duly to be made marketable to the purchaser, 
2, The pakka (formal) sale (conveyance) of this land is to be prepared and 
received within two months from this day. And at the time of signing the 
document of sale, Rs, 80,500 are to be paid. And as to the -balance of 


r 
7 
t 
I 


Es. 500, the same is to be paid on the transfer of the land (after) the. docu- r 


. ment shall have been registered. ee 


5. On payment of Rs. 81,000 by the purchaser to the vendor’as mentioned 


in the above cl. 2, the document of sale (conveyance) is to be got . 


executed by the vendor, But should Inot pay the amount within the 
fixed period given ( herein ) then I shall have no right(or claim) to Rs, 
4000 paid this day'to you under this bargain paper as earnest money on 
account of (this)sale, And if I prefer (any) claim, the -same is ‘null 
(and void), And after this date the vendor of this property has authority 
in every way to sell the same to another, i 

6. Should there be any claim or title or right of Government or of any 
person whatever over the said prop2rty or should there be any debts or 
claims (due thereon) then the vendor shall duly at his cost clear and give 
the same to the purchaser. 


4. The boundaries (limits) of the above property are to be shown and . 


the (boundary) marks are duly to be made (fixed) by the vendor at bis 
expense and are to be given to the purchaser. The grass (growing) on this 
land-for the current monsoon has been given (sold) for Rs, 10,500. The 
vendor is duly to give credit for that amount to the purchaser, 


By another agreement of the same date ( 8th July 1911 ) it 
was agreed upon between the plaintiff and the defendant that 


the former should sell to the latter certain immovable property . ) 


at the price of Rs. 30,000 to be retained by the plaintiff out 
ot the purchase money payable by the plaintiff to the defen- 
dant under the first agreement. - 
On 21st August 1911 the plaintiff’s attorneys made requisi~ 
tions on title and called upon the defendant to prove the 
death of one Mangalji Ishvarbhai and also to prove that 
Chimanlal Mangalji, who purported to execute the last deed of 
conveyance dated 28th October 1908, was the only son and 


_heir of Mangalji Ishvarbhai. After some correspondence the 


defendant, on the 4th of October 1911, gave to the plaintiff’s 
attorneys all the information within his knowledge on, the 
question in dispute. ee SF 

The plaintiff s-attorneys in their requisitions on title further 
inquired whether the defendant had obtained permission of 
the Collector of Thana for a transfer of his interest in the said 


land and whether the whole land was reclaimed, in the manner - 


- provided in the lease with the Secretary of State. 


X 


Pa 
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In answer to a letter of the Collector-of Thana, dated 13th 
October 1906, the defendant’s attorneys stated that as the land 
was completely reclaimed and rendered cultivable the permis- 
sion of the Collector was not necessary. The plaintiff’s attor- 
neys wrote to the Collector, on 26th of July rg1z and again on 
14th of August rgrr, enquiring whether the terms and conditions 
of the lease weré fulfilled and whether he had any objection to 
have the land transferred to the plaintiff’s name. The 
Collector replied on the 11th of September that he had no 
objection to the proposed assignment, but as to whether 
the conditions of the Jease were fulfilled he was not in a 
position to give a definite reply until full inquiry into the 
matter was made by the Mamlatdar and a report was received 
from him. The plaintiff’s attorneys again wrote to the 
Collector on the zoth September 1911 to grant him a certificate 
if the covenants of the lease were fulfilled. 

The defendant’s attorneys were all along pressing the 
plaintiff to complete the sale. On the 6th September 1911 they 
wrote to the plaintiff that either party should deliver to the 
other possession of the property agreed to be sold by him, 
and that the plaintiff should pay to the defendant the balance 
of the purchase-money. 

On the 7th September 1911 the defendant’s attorneys wrote 
to the plaintiff's attorneys stating that as the plaintiff had 
failed to carry out the contract the contract was at an end, 
‘and thatthe sum of Rs. 4,000 paid by the plaintiff to the 
defendant as earnest was forfeited to the defendant. 

The defendant after a protest from the plaintiff that the sale 
could not be completed prior to the sanction of the Collector 
extended the time for its completion till the roth of September’ 
191r if the plaintiff agreed to pay interest on the. balance of 
the purchase-money at the rate of 9 p. c. per annum. 

On 23rd September rgrr the defendant further offered to 
extend the time by four days. 

On 6th October -r91r the. defendant finally cancelled the 
agreement. 

On 13th October rorz the plaintiffs attorneys had an inter. 
view with the Collector when they were told that as the 
report received from the Mamlatdar was vague it was returned 
with instructions to make a more definite report. The plaintiff's 
- attorneys gathered in the course of that ‘interview that they 
w ould not run a serious risk if the sale. was completed without 

aiting for the report. They wrote on the same day to the 
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defendant to complete the sale but the defendant did not reply. 


The plaintiff thereupon filed this suit for the enforcement of 
the agreement. He stated that the delay in completing the 
sale was unavoidable as he was justified in making the inquiry 
of the Collector ; that the time fixed in the said agreement for 
completing the sale was not of the essence of the contract ; 
that his offer on the 13th October 1911 to complete the. sale 
was made within a reasonable time from the date of the agree- 
ment ; that he was-willing to pay to the defendant the balance 
of the purchase money and to execute a conveyance of his 
property in favour of the defendant; that the defendant had no 
reasonable ground for avoiding the said agreement; that once 
the defendant charged the plaintiff with having no money and 
the plaintiffs attorneys thereupon tendered to the defendant 
Rs. 17,000 in cash and their own cheque for the balance and 
offered to deposit the same with the defendant’s attorneys until 
the defendant produced a letter or a certificate from the 
Collector stating that the covenants in the lease had been 
duly performed, but the defendant’s attorneys refused to accept 
the same stating that the defendant was not bound to produce 
any such letter or certificate and that a cheque was nota valid 
tender ; that in August 1911 the plaintiff was offered a profit 
of Rs. 40,000 in respect of the land at Palghar but he refused 
to sell the same as he was anxious himself to carry on the 
cultivation ; and that the defendant had no reasonable ground 
for avoiding the said agreement. The plaintiff claimed that - 
the defendant might be ordered to transfer the property 
situated at Palghar to him and to accept the transfer of his 
property at Elphinstone Road; and that in the alternative 
the defendant might be ordered to repay to the plaintiff 
Rs. 4,000, the earnest money, and to pay further a sum of 
Rs. 40,000 as and by way of damages. 

The defendant in his written statement contended that 
prior to the date of the agreement to sell the plaintiff had 
visited and inspected the land and had seen for himself that 
the conditions of the lease had been observed; that at the 
time when the agreement was entered into he was in want of 
money to pay his partners; that it was the intention of the 
parties that time was the essence of the contract; that in any 
case his letter of 13th July 1911 made time essence of 
the contract; that the plaintiff was guilty of great delay in 
investigating the defendant’s title and in producing for investi- 
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gation the-title-deeds of his property which was agreed to be 
sold to the defendant; that he had nothing to do with the 
correspondence which took place between the plaintiff and 
the Collector; fhat the earnest-money was rightly forfeited 
under the express terms of the agreement; that the sanction 
of the Collector was not necessary to validate the assignment 
of the lease to the plaintiff nor was the defendant bound to 
procure the same; that the defendant had extended the time for 
completion of the contract but finding that the plaintiff was not 
ready with his purchase-money the defendant cancelled the agree- 
ment; that the tender made by the plaintiff was, rightfully 
rejected; that the plaintiff was never offered a profit of Rs, 
40,000; and that the plaintiff was not entitled to specific 
performance of the agreement on the ground.that the agree- 
ment had been rescinded and that his delays and conduct 
disentitled him to any such relief. At the trial the following 
issues, among others, were raised :— 

1. Whether time was not of the essence of the contract under the 
original agreement of 8th July 1911. 

2, Whether in any event time was not subsequently made of the essence 
of the contract, 

3. Whether plaintiff was entitled to call upon the defendant to obtain 


Permission of the Collector of Thana for the transfer of plaintiff's inter 
est in the land subject matter of the suit, 


Macleod J. held that time was not essence of the contract 
that the defendant was bound to obtain the permission of the 
Collector to the transfer; that the defendant had not rightly 
rescinded the contract and was not entitled to retain the 
earnest-money ; and that the plaintiff was entitled to specific 
performance of the agreement.. 

In the course of the judgment Macleod J. said :— 

“The first issue is whether time was not of the essence of the contract 
under the original agreement of 8th of July 1911, The agreement is in 
Marathi, but its form is practically equivalent to the usual form of an 
English agreement for sale which contains a clause to the effect that the 
purchase shall be completed within a particular period, and if not complet- 
ed within that period, the earnest money will be forfeited and the vendor 


‘will be at-liberty to re-sell. That clause has never been considered by the 


Court as making time the essence of the contract. It isto be noted that 
there is no special provision as often appears in such an agreement that in 
this respect-time is of essence of the contract, Under s, 55 of the Contract 
Act when a party to a contract promises to do a certain thing at or before 
a specified time, or certain things at or before Specified times and fails to 
do any such thing at or before the specified time the contract, or so much 
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of it'as hasnot been performed, becomes voidable, ai the option of the 
promisee if the intention of the parties was that time should be of the 
essence of the contract, There isno express declaration in this contract 
that time should be of the essence of the contract, and even if those words 
did appear I do not think that a Court of Hquity would construe them as 
being an express stipulation in the absence of particular circumstances, 
However, in this agreement (it must be read as it stands) there are no such 
words which make time of the essence of the contract. The agreement merely 
states that the purchase shall be completed within two months and that if 
itis not so completed the earnest money shall be forfeited and the vendor 
will have the right to sell. No doubt after the agreement the defendant did 
write to the plaintiff making out that time was of the essence of the contract. 
But it is not so in the contract, and it cannot be so made after the contract 
within the time unless by an express consent of the parties. It was argued 
that some passages in the letters written by the plaintiff's solicitors show 
that plaintiff had agreed to the defendant’s contention that time was of the 
essence of the contract but I do not read them in this way. That being the 
case, there being no express stipulation to make time of the essence of the 
contract, it follows that the usual rule applies, namely, that if the contract 
is not fulfilled within the stipulated time, the vendor can make time of the 
essence of the contract by giving notice to the purchaser; only the notice 
must give the purchaser reasonable time to complete the contract. 
The extension of time from the 8th to 19th September given by 
Messrs. Bicknell, Merwanji and Romer’s letter of the 8th September 
was under the circumstances of this case clearly insufficient and equity 
would certainly relieve if the purchase was not completed by that date ; 
but it appears from the correspondence that plaintiff’s delay was not 
unjustifiable, that the matter cannot be pushed through in a hurry and 
that as regards the final approval of the draft assignment there was de- 
lay on both sides. It is quite true that if time has once been made of the 
essence of the contract, the further extension of time given by the vendor 
is not to be treated as a waiver of his rights.. Butas I am of opinion that 
time was never properly made of the essence of the contract, the further 
extensions granted by the vendor are not of much importance, In any 
event they were of so short a nature that the time provided by them was 
also insufficient, Therefore Icome to the conclusion that the defendant 
had no right whatever to cancel the agreement on the 6th of October and 
that the plaintiff was entitled to specific performance of the contract. 
Therefore, I find on the 1st issue in the negative, S 

The znd issue inthe negative, asthe time also in the notice was not 
sufficient, D 

“The ard issue in the affirmative. It appears tome that the English 
cases cited on this question are not applicable to transfers of Jand in India 
by assignment of leases granted by the Secretary of State. Such a lease 
is very different from an ordinary lease of house property in England. It 
seems to me that the transferee is entitled to see before he accepts a trans- 
fer, that Government had agreed tothe transfer and were satisfied that 
the transferor had not committed any breach of his convenants which 
could operate as a forfeiture,” | 
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The defendant appealed. 


Raikes, with Inverarity, Desai and Laraporevalla, for the 
appellant. è 
Kanga, with Jinnah, for the respondent. 


ScoTT C. J.—This isan appeal from a decree for specific 
performance passed by’ Mr. Justice Macleod at the instance 
of a purchaser of immoveable property. 

The contract for sale was made on the 8th of July rgrt 
in the Gujarati language. The subject-matter was certain 
land situate at Kelva: Mahim belonging. to the defendant 
which had been taken from Government on lease for 999 years 
under what are known as the Gujarat Rules, the lease 
commencing from the 1st of August 1890. The purchase- 
money was fixed at Rs. 81,000 which by the agreement 
now under consideration was to be paid as to Rs. 80,500 
at the time of signing the document of sale and as to the 
balance on the transfer of the land after registration. The 
provision as to the payment of the consideration-money 
appears to have been varied by another agreement of even 
date under which in lieu of Rs. 30,000 part of the considera- 
tion the defendant agreed to take a property belonging to the 
plaintiff situate at Parbhadevi in. Mahim within the Island 
of Bombay. The agreement for sale contained three clauses 
which are of special importance with reference to the questions 
arising in this case, viz., cls. 2, 5 and 7. 


2, The pakka (formal) sale (conveyance) of this land is to be prepared 
and received within two months from this day. And at the time of signing 
the document of sale, Rs. 80,500 are to be paid. And as to the balance of 
Rs. 500, the same is to be paid on the transfer of the land (after) the 
document shall have been registered. 

5. On payment of Rs. 81,000 by the purchaser to the vendor as mentioned 

` in the above cl, 2, the document of sale (conveyance) is to be got executed 
by the vendor, But should I not pay the amount within the fixed period 
given (herein) then I shall have no right (or claim) to Rs, 4000-paid this day 
to you under this bargain paper as earnest money on account of (this) sale. 
Andif I prefer (any) claim, the same is null (and void). And after this 
date the vendor of this property has authority in every way to sell the same 
to another. . 

7. The boundaries (limits) of the above property are to be shown and the 
(boundary) marks are duly to be made (P fixed) by the vendor at his expense 
and are to be given to the purchaser. The grass (growing) on this land for 
the current monsoon has been given (sold) for Rs. 10,500. The ‘vendor ig 

duly to give credit for that amount to the purchaser, 
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The agreement was entered into at the beginning of the mon- 
soon and the price realised by the monsoon grass-crop, which 
would be reaped probably in September, was to be credited 
to the purchaser against his purchase-money, presumably on 
the assumption that he would have come into possession by 
the time the crop was reaped. After the conclusion of the 
agreement, the matter was taken in hand on behalf of the 
plaintiff by Messrs. Little & Co. and on behalf of the defend- 
ant by Messrs. Bicknell Merwanji and Romer. The cor- 
respondence between these firms of solicitors during the first 
two months after the execution of the agreement shows 
that both the parties believed completion within the time 
stated to be essential; and requisitions were made by the 


plaintiff's attorneys and answered by the defendant’s attorneys 


upon that basis until the early part of September when the 
plaintiff changed his attorneys. A change of front then took 
place on the part of his advisers and it was for the first 
time denied that time was of the essence of the contract. 
Objections which had been dropped by Messrs. Little and 
Co. were revived by their successors Messrs. Mulla and 
Mulla, notwithstanding constant pressure by the vendor’s 
solicitors and limited extensions of time until the defendant’s 
patience being exhausted the contract was finally cancelled. 
Thereupon the objections which had been persisted in were 
waived and a suit was commenced for specific performance. 
The questions arising are: Whether time was originally of 
the essence of the contract; if not, whether it was made so 
subsequently ; and if it was for either reason of the essence of 
the contract, whether the non-completion within the time 


limited was due to the fault of the vendor or of the purchaser. 


The learned Judge was of opinion that under the contract 
time was not of the essence. If, however, that is the correct 
conclusion, it is difficult to see with what object clause 5 can 
have been inserted, which provides that if the purchaser does 
not pay the amount within the fixed period of two months from 
the 8th of July he shall have no claim to the deposit-money, 
and no claim under the contract, and the vendor may sell 
as he pleases to any one else. The law in India is contained 
in s. 55 of the Contract Act under which in order to render a 
contract voidable on failure to perform a particular promise at 
or before a specified time it is necessary that an intention 
should be shown by the parties to make time of the, essence of 
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. the contract. It is argued that clause 5 cannot be relied upon 
as a real indication of the intention of the parties having regard 
to the decisions of Lord Eldon in Seton y. Slade), and of 
Lord Romilly in Parkin v. Thorold). The contract in each 

_ of those: cases contained a clause for forfeiture and re-sale on 

- Non-performance of conditions, but that clause had no bearing 
upon the decision in either case as the rescinding party was the 

` purchaser and the clause in question was directed merely to 
declaring the rights of the vendor arising upon the default of 
the purchaser. Where, however, the vendor has rescinded the 
contract, a clause providing for forfeiture of the deposit and 
resale or for annulment of the contract has had full effect given 
to it, the principle being that a contract both at law and in 
equity must have the same meaning. Equity only did not 
enforce a contract where there was certain conduct on the part 
of one party’or the other which would make it unjust to 
enforce the contract according to its terms. According to the 
report of Lloyd v. Collett (3), Lord Eldon said: “ It is one thing 
to say, the time is not so essential, that in no case in which the 
day has, by any means been suffered to elapse, the Court would 
telieve against it, and decree performance. The conduct of the 
parties, inevitable accident etc., might induce the Court to 
relieve. But it is a different thing to say the appointment of a 
day is to have no effect at all; and that it is not in the power of 
the parties to contract that, if the agreement is not executed at 
a particular time, the parties shall be at liberty to rescind.” In 
Seton v. Slade (4) he said“ there is no authority that has not some 
reference to the conduct of the party in the mean time.” The 
later cases of Hudson v. Temple(s) and Barclay v. Messenger (6) 
are authorities in favour of the contention that cl. 5 of this 
contract ought to be given effect to according to its terms. 
I am not aware, and the Court has not been informed, where 
the learned Judge obtained his authority for the sweeping 
statement that a clause providing that upon non-completion 
within the fixed period the earnest-money will be forfeited 
and the vendor ‘will be at liberty to re-sell has never been 
considered by the Courts as making time as of the essence 
of the contract. : 

Time, then, being in my opinion of the essence of the con- 
tract as it was originally framed, no waiver. of that condition 
Ha) (1802) 7 Ves, 265, (4) (1802) 7 Ves, 268, 


(2) (1852) 16 Beav. 59. (5) (2860) 29 Beav, 536, 
(3) (1793) 4 Bro, C. O, 469, 472, (6) (1874) 43 L, J. Ch, 449. 
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has been pleaded by the plaintiff. The question, therefore, 
is whether the negotiations following upon the contract with 
reference to the making out a marketable title by the 
defendant disclosed any conduct on his part which would ren- 
der it inequitable for him to rescind the contract contrary to, 
the wishes of the plaintiff. From the commencement of those 
negotiations there had been only two points upon which 
the purchaser’s solicitors were not immediately satisfied. 

The first arose upon the terms of the lease which had been 
granted by Government to Motabhai Bhikaji under which the 
vendor claimed title. That lease was a lease for reclamation 
of certain salt marsh lands under which the lessee covenanted 
to completely re-claim the lands so as not to allow tide or 
salt-water to enter upon them and to bring them under 
cultivation by a certain period and to maintain the reclamation 
for the residue of the term, and that he would not assign or 
underlet the lands, until the whole should have been.com- 
pletely reclaimed and rendered cultivable, without the previous 
consent in writing of the Thana Collector. 

The agreement for sale to the plaintiff contained the follow- 
ing recital :—“ The purchaser has seen this land and has 
received copies of the lease and of the Collector’s reply and he 
has satisfied himself thereby”. It is common ground that the 
Collector’s reply referred to in the recital wasa letter ad 
dressed by the Collector of Thana to the vendor which was 
signed on the 13th November 1906 in answer to an application 
that the land held by Motabhai might be transferred to the 
vendor. It stated (as regards the lands the subject of this 
suit ) that as the entry of salt-water had been stopped accord- 
ing to the terms of the lease and paddy grain and grass were 
grown thereon and the same were rendered cultivable, there 
was no objection to the transfer, and the applicant Motabhai 
might arrange with the Mamlatdar to have the transfer 
effected. 

The lease itself bears an endorsement, dated the 29th of July 
1908, signed by the Collector of Thana reciting the application 
of the vendor and that in accordance with the order of the 
13th November 1906 the transfer had been effected to his name. 

Notwithstanding these facts appearing on the title-deeds 
produced by the vendor, the purchaser’s attorneys sentin a 
requisition-that the permission of the Collector to the proposed 
argument by the lease should be obtained. The vendor's 
attorneys contended this was unnecessary and in answer to 
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another requisition produced receipted bills for the Govern- 
ment rent or assessment up to date. The purchaser’s attorneys 
were satisfied by the rst of September that the lands agreed 
to be sold were identical with those referred to in the Collec- 
tor’s sanction and in the rent-bills; and as to the question of 
the Collector’s permission to the proposed transfer by the 
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vendor confined themselyes to further communications with Seoti C. J, 


the Collector with the result that that officer informed them 
on the 11th of September that he had no objection to the 
proposed assignment. At that time the defendant had for the 
convenience of the plaintiff but without prejudice extended the 
time for completion until the roth of September. 

In my opinion the purchaser was never in a position to 

contend that the sanction of the Collector was necessary and 
the attitude taken up after the change of attorneys that comple- 
tion must be delayed until the Collector had certified that all 
conditions of the lease had been complied with had no justifi- 
cation in face of the proof produced of payment of rent up to 
date; see Bridges v. Longman); Attorney General of Victoria 
v. Ettershank(); and Davenport v. The Queen's), 
- The only other point as to which the purchaser’s attorneys 
were not immediately satisfied was with regard to the deyo- 
lution of the interest of one Mangalji Ishwarbhai who had been 
a co-mortgagee with the defendant of the interest of Motabhai. 
Motabhai had mortgaged his interest under the lease to the 
defendant and three Hindus who contributed part of 
the mortgage-money on joint-account. The Hindus represented, 
as appears from the recitals in the titledeeds, the firms of 
Motichand Khetsey and Raochand Oojamchand. Mangalji 
Ishwarbhai and Hathibhai Ishwarbhai represented Motichand 
Kheisey, and Nagindas Lalloobhai, Raochand Oojamchand. 
Mangalji died in 1904 and a conveyance of the equity of 
tedemption by the mortgagor, on the 28th of October 1908, 
had been taken by the defendant by Nagindas Lalloobhai 
as representing his firm of Raochand Oojamchand and by 
Chimanlal Mangalji and Hathibhai Ishwarbhai as representing 
the firm of Motichand Khetsey. 

In that document and in another document -of even date, 
whereby the defendant became sole owner-of the property by 
buying out his co-owners, were recitals stating that Chiman- 
lal was the only heir of Mangalji. With reference to these 
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recitals the plaintiff's attorneys required evidence of the death 
of Mangalji and as to who were his next of kin and that his 
son Chimanlal had power and authority to sign the deed of 
the 28th October 1908 and give a good receipt for the consi- 
deration binding on all members of the family. The defendant’s 
attorneys’ reply on the rst of September rgrr was that the 
vendor was well acquainted with the deceased and knew the 
recital to be correct but he could not produce any? other 
evidence. 

There the matter rested till the 16th of : September when the 
plaintiff’s new attorneys took up the requisition again. The 
defendant’s attorneys adhered to their original position through- 
out in spite of frequent letters from the plaintiff's attorneys 
and finally when the latter realised that the defendant’s 
patience was exhausted the requisition was dropped. 

It appears to me that the attitude of the plaintiff's new 
attorneys was in this matter also quite unreasonable. The 
deeds of the 28th of October had been executed in Bombay by 
a constituted attorney of Chimanlal and Hathibhai who was a 
resident of Bombay and in the presence of a Bombay pleader. 
The recitals in the deeds indicated that the interest acquired 
and surrendered to the defendant by Chimanlal and Hathibhai 
was the interest of a firm of which one at least of the original 
partners Hathibhai was a party to the deeds. 7 

There is nothing in the correspondence to show that 
inquiries in Bombay had suggested doubts as to correctness of 
the recitals or of the defendant’s assurances. After the rst 
of September 1911 the subject was not again referred to by ` 
Little and Co. as long as'they acted for the purchaser. On the 
sth of September they wrote that the assignment’ from the 
vendor was being prepared and when ready would be sent for 
approval, and on the 6th the vendor's attorneys wrote in reply, 


„“ We take it that your-client accepts our client's title”. This 


appears to me to be the correct conclusion, for the purchaser’s 
attorneys had written to the Collector on the’ ist September 
as follows :— 


“From your silence we gather that the Government bave no objection 
oo the assigament from Mr. Burjorji Dhunjibhoy Contractor to our 
abovenamed client of the land under Survey Nos. 835; 836,934 and 942 
leased by the Secretary of State for India and referred to in the said letter 
of 26th July last and that sanction is not necessary.. Upon that supposi- 
tion our client will after the th instant “complete the purchase, which 
please note, ” 


' ! % i i . 1 ra 
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And although the Collector had replied ina non-committal O. 0. J. 


manner on the 4th as follows :— 


“ With reference to your letter No. 9037/11 of the 1st September 1911, 
on behalf of your client Mr, Jamshed Khodaram Irani regarding the 
assignment of leasehold lands in the Mahim Taluka, I have the honour to 
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will be given to you on receipt of the Mamlatdar’s report. If in the mean- Scott C. J 


time your client makes the assignment without the Collector's permis- 
sion he does it at his own risk ” 

Messrs. Little & Co. put the assignment in hand. 

The truth seems to me to be that the plaintiff had not even 
on the igth of ‘September money to complete the contract 
according to its terms. 

Having arranged to make up the price as to Rs. 30,000 by 
the transfer of his Parbhadevi property to the defendant, he 
was stillin want of money and suggested on the 22nd of 
September that for the balance the defendant should finance 
him by taking a mortgage upon certain terms. There are 
various other indications in the correspondence that’ the 
defendant’s real difficulty was in finding money to complete 
his contract. 

In my opinion the defendant was in no way to blame and 
was justified in putting an end to the contract under the 
circumstances. ' 

The defendant is entitled to retain the deposit of Rs. 4000; 
see Howe v. Smith) and Bishen Chand v. Radha Kishan 
Das (2). i 

We reverse the decree of the lower Court and dismiss the 
suit with costs throughout. 


Decree reversed. 


Attorneys for the appellant: Bicknell, Merwanji, Romer & Co. 
Attorneys for the respondent : Mulla and Mulla. 
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[Or On two consolidated appeals from the Ligh Court of “Fudicatur e for the- 
North-Western Provinces at Allahabad, ] 


Present: 


Lorp MACNAGHTEN, LORD MOULTON, SIR JOHN EDGE AND 
MR. AMEER ALI. 


MUNSHI INDAR SAHAI 
v. 


KUNWAR SHIAM BAHADUR.* 


indu will—Issue as to joint or separate property—Blending of incomes o 
Hindu will—1 to joint í ty—Blending of i 
joint and self-acquired properties—Disposition of joint property by will— 
‘Consent of other members of the joint family. 


Where the head and managing member of a joint family (Hindu) 
governed by the law of Mitakshara kept one account of the income of 
his ‘ancestral and self-acquired property and it appeared from the 
accounts that no distinction was made between the income derived from 
the two classes of property, and the whole of the income was thrown into- 
one common stock and was devoted to the expenditure of the whole of 
the joint family, and there was nothing to indicate that the managing 
member wished to, or in fact dia, treat self-acquired property as his 
separate property, ' 

Held ( affirming the High Court), that the property which had been 
acquired by the head and managing member as his self-acquired. propers 
ty had become the property of the joint family ; and that the managing 
member had no power to dispose of such property by his will without 

_ the consent of the other members of the joint family, 


Two consolidated appeals from two judgments and decrees, 
dated-the 15th December 1909, of the High Court at Allahabad, 


- one reversing a judgment and decree, dated the zoth April 


tgos, and the other affirming a judgment and decree, dated 
the roth August 1905, of the Court of the Subordinate Judge 
of Bareilly.. 

-The material facts of the case are stated in their Lordships’ 
judgment. 


-Sir H. Erle Richards K. C. and G. E. A. Ross K. C., for the 
appellants, submitted that the case of Lal Bahadur v. Kanhaia 
LalQ) was distinguished on the facts from the present case, 
and that the self- -acquired property of Jiwan Sahai did not 





` * Reported by J. M. Parikh, Barris: (1) (1907) L. R, 34- I. A. 65;9 
tor-at-Law, London. Bom, L, R? $97, 
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become the property of the joint family, and he had a perfect P. O. 
right to will away his selfacquired property, and that even if 4919 
it be found that his selfacquired property became joint, his a 


will stands good ds the evidence shows that it was made with Monsar - 


the consent of the other members of the joint, family. Inpar Sanat 
Va 
De Gruyther K. C. and B. Dube, for the respondents, referred T 


to Mayne’s Hindu Law, 7th ed., pp. 349 and 278, and contended BAHADUR 
that the concurrent finding of the Courts below, that the sel- =- 
acquired property of Jiwan Sahai had become the property of 

the joint family, was binding on the Board, that he had no, 

power to dispose of by will any portion of the joint property, 

and that his will was inoperative as there was no reliable 

evidence to show that it was made with the consent of the 

other members of the joint family. 


Sir H. Erle Richards K. C. replied. 
The judgment of their Lordships was delivered by 


SIR Jonn EpGEe.—The appellant Munshi Indar Sahai was, 
with one Madan Mohan Lal deceased, a defendant in a suit 
which was brought in 1904 in, the Court of the Subordinate 
Judge of Bareilly and related to shares in Mauza Partapur, 
two other villages, and a house and shops in the city of 
Bareilly. The appellant was also sole defendant in a suit 
which was brought in 1905 against him, as manager of a 
temple, in the Court of the Subordinate Judge of Bareilly, and 
related to a moiety of Mauza Nawadia Bahmanpuri. The 
suits were tried by different Subordinate Judges. The suit 
of 1904 was dismissed by the Subordinate Judge, and on 
appeal his decision was set aside by the High Court at Allaha- 
bad, andthe High Court gave the plaintiffs in that suit a 
decree. From that decree of the High Court one of these 
consolidated appeals has been brought. In the suit of 1905, 
the Subordinate Judge gave the plaintiffs in that suit a decree 
which was affirmed by the decree of the High Court on appeal. 
From the latter decree of the High Court the other of these 
consolidated appeals has been brought. 

The common ancestor of the plaintiffs-respondents ‘and the 
defendant-appellant was Munshi Jiwan Sahai. Jiwan, Sahai 
had three sons, namely, Ram Sahai, who died in 1888; 
Tirbeni Sahai, who died childless in 1883, leaving a widow 
Musammat Lado, who died in 1904 ; and Indar Sahai, who 
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is the defendant-appellant. From Ram Sahai the plaintiffs- 
respondents descended in the male line. Jiwan Sahai died ‘on 
the roth September 1893. Jiwan Sahai and his sons Ram 
Sahai, Tirbeni Sahai, and Indar Sahai had constituted a joint 


Inpar Sagal Hindu family governed by the law of the Mitakshara, and at 


BAHADUÈ 


Sir John 
Edge, 


the time of the death of Jiwan Sahai, he, his surviving son 
Indar Sahai, and the sons and grandsons of Ram Sahai who 
were then living, constituted the joint Hindu family. 

On the 15th May 1893, Jiwan Sahai made a will by which 
he purported to give to Musammat Lado, the widow of his 
deceased son, Tirbeni Sahai, the villages to which the suits 
respectively relate, and an interest for her life in the house 
and shops in the city of Bareilly, with a direction that 
Musammat Lado should dedicate Mauza Nawadia Bahmanpuri 
to the Thakurdwara of the God Krishna in Mohalla Darzi 
Chauk. In one of the suits the Subordinate Judge found 
that Jiwan Sahai had not made that will, but the High Court 
found that Jiwan Sahai had in fact made the will. With that 


- finding of the High Court their Lordships agree. The validity 


of Jiwan Sahai’s will has been, however, on other grounds 
contested. On behalf of the plaintiffs-respondents it has been 
contended that the property dealt with by the will was the 
property of the joint Hindu family, which Jiwan Sahai had 
no power to dispose of by his will, and that the will was not 
made by Jiwan Sahai with the consent of the other members 
of the joint family, and was consequently inoperative. On 
behalf of the defendant-appellant Indar Sahai, it has been 
contended that the villages Nawadia Bahmanpuri and Parta- 
pur were self-acquired property of Jiwan Sahai, and never 
became the property of the joint Hindu family, and further 
that the will was made by Jiwan Sahai with the consent of the 
other members of the joint family. It is now common ground 
that the property which Jiwan Sahai purported to dispose of 
by his will other than the villages Nawadia Bahmanpuri and 
Partapur was the property of the joint family. 

The villages Nawadia Bahmanpuri and Partapur were petits 
ed by the Government to Jiwan Sahai as a reward for his 
services in the Indian Mutiny of 1857, and undoubtedly were 
obtained by him as self-acquired property. It was found by 


-the Subordinate Judge of Bareilly on a remand which was 


ordered by the High Court that Jiwan Sahai had been the head 
and managing member of the joint Hindu family, and that he 
kept one account of the income of his ancestral and self-acquired 
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property, and used to treat the income of both kinds of property P. ©. 
as one amalgamated fund. The accounts which had been kept 


912 
by Jiwan Sahai were examined by a Commissioner and the hee 
High Court found that :— Munsur 

“It appears from these accounts that the income of all the property, Typar Sanar 
ancestral and self-acquired, was blended together in one general account. a. 
No distinction was made between the income derived from the different ae 
classes of property and the whole of the income was thrown into o9 BAHADUR 


common stock and was devoted to the expenditure of the whole of the joint pel 
family of which Jiwan Sahai, his sons, grandsons, and great grandsons Sir John 
were members, The self-acquired property therefore became the property Edge, 
of the joint family, Thero is nothing to indicate that Jıwan Sahai wished 

to or did treat the property acquired by him as his separate property. The 

oral evidence adduced by the defendants onthe point is unsatisfactory 

and is negatived by the evidence afforded by the accounts to which we 

have referred,” 

Their Lordships agree with the conclusion of the High 
Court that the property which had been acquired by Jiwan 
Sahai as his self-acquired property had become the property 
of the joint family. 

It remains to be considered whether or not the defendant- 
appellant Indar Sahai established his contention that the will 
of Jiwan Sahai of the 75th May 1893 was made by him with 
the consent of the-other members of the joint family. That 
issue was upon him. In one suit the Subordinate Judge had 
found that the will had been made with the consent of the 
family. Inthe other suit the Subordinate Judge had 
found that the will was a forgery. The High Court found that 
there had been no consent. Their Lordships consider that the 
oral evidence which was given to prove consent was of the 
most unsatisfactory and unreliable description. After the suits 
had gone on appeal to the High Court and after the High 
Court had made its order of remand the defendant-appellant 
on the 15th of January 1908 for the first time produced a docu- 
ment dated the 8th May 1893 which purported to be a 
Razamandinama, a deed of consent, made by or on behalf of 
the plaintiffs-respondents and the defendant-appellant Indar 
Sahai. The genuineness of that document was denied on 
behalf of the plaintiffs, and Shiam Bahadur, one of the plain- 
tiffs, by whom it was said to have been written and by whom 
it purports to have been signed, swore that it was not writtén 
by him and was not signed by him. The High Court consider- 
ed that the document was not genuine. As toit the High 
Court said ae 4 i 
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“The suspicious circumstances under which ib was produced, the 
absence of any mention of itin the proceedings heldin this and the 
connected suit before issues, were referred by us to the Court below, 
the absence of any reference toit in the will of Jiwan Sahai, specially 
when the will was not attested by the plaintiffs and Indar Sahai, lead 
us to think that the deed of consent isnot genuine, and to hold that it is 
at least a doubtful document.” 

Their Lordships regard the document dated the 8th May 
1893, with the gravest suspicion. Their Lordships do not 
draw from the fact that the property in question in these suits 
was not dealt with on the partition between the plaintiffs and 
the .defendant-appellant, Indar Sahai, after the death of 
Jiwan Sahai an inference that the will of Jiwan Sahai 
was made with that consent of the family. The omission 
to include that property in the partition was probably owing to 
the reluctance of the members of the family to interfere during 
Musummat Lado’s lifetime with what were certainly the 
wishes of their ancestor, Jiwan Sahai. It is also to be observ- 
ed that Musummat Lado was entitled to maintenance. Upon 
her death these suits were brought. For similar reasons their 
Lordships do not infer from the entries in the Revenue papers 
that the family had consented to the making of the will. The 
whole tenour of the will seems to their Lordships to negative 
the contention that the family had consented to its being 
made. Their Lordships agree with the opinion of the High 
Court that had the making of the will been assented to by the 
members of the joint family the fact that they consented would 
have been thentioned in the body of the will, and their signa- 
tures to it would have been obtained as attesting witnesses. 
Their Lordships find that the will of Jiwan Sahai was not 
made with the consent of the members of the joint family, 
and that the will was inoperative. 

Their Lordships will accordingly humbly advise His Majesty 
that these consolidated appeals should be dismissed, and the 
decrees of the High Court be affirmed. The defendant-appellant 
must pay the costs of these appeals. 

Appeals dismissed. 


Solicitors'for the appellant: T. L. Wilson & Co. 
Solicitors for the respondents: Barrow, Rogers & Nevill. 
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[Ox appeal from the High Court of Judicature at Port William in Bengal] 
Present: 


LorD MACNAGHTEN, LORD MOULTON, SIR JOHN EDGE AND 
Mr. AMEER ALI . 


AZIMA BIBI 


K 1912 
MUNSHI SHAMALANAND. A 


Mahommedan family following Hindu reliyion—Ancestral property— Whether 
-morigage given by the male members ts binding on the female members, 


Where in a mortgagee’s suit against the male and female members of 
+ a Mahommedan family, which in matters of worship had adopted the 
Hindu religion, fo enforce a mortgage of ancestral property executed 
by the male members, there was no evidence that there was any custom 
in the family by which the Mahommedan law in regard to the descent 
of the property had been altered or varied, nor was there any proof.. 
that the female members of any of them, who were pardahnashin ladies 
and left the management of the property in the hands of the.males, 
had misied the mortgagee either by word or conduct, 
Held (reversing the decree of the High Court) that the mortgage was 
not binding on the females and the suit must be dismissed against them, 
’ but that it must be decreed against the males only in respect of their 
share inthe mortgaged property. 3 , 


THE suit was instituted by the respondent, as plaintiff, to - 
enforce a mortgage dated’ the 13th September 1895, of the; 
ancestral property of a Mahommedan family, which followed 
the Hindu religion. The mortgage was executed in favour of- 
the plaintiff by the male members of the family ( defendants 
1.to 4 ) but the female members or their representatives in - 
interest (defendants 5 to 16 ) were also made parties. -The 
names of the latter were, subsequent to the execution of the . 
bond, registered in the revenue records as part proprietors of 
the mortgaged property. The plaintiff contended that though 
the family of the defendants wasa Mahommedan_ family it 
followed the Hindu law of inheritance and the females were 
excluded from inheritance when there were males in existence. ' 
Both Courts, however, found that there was no family custom 
depriving the Mahommedan female defendants of the rights, | 
which the law of their faith expressly gave them. The. plain- 
tiff also contended that the female defendants were -estopped 
by their conduct from questioning the mortgage. The District 

-+ Reported by J. M, Parikh Esq, Barrister-at-Law London, 





424 
P. C. 
1912 


w 
Azma BiBi 
Ve 
Monsat 
SHAMALAN- 
AND 


HE BOMBAY LAW REPORTER. [voL. x¥ 


Judge overruled this contention and summed up his reasons 
for his decision as follows :— 


“ In the present cage, if it is admitted that the females did allow the 
males to hold themselves out as owners of the whole estate, an admission 
that could hardly be made without qualification, yet that conduct of theirs 
ought certainly not to have influenced the plaintiff. Itis not pleaded that 
he was unaware of the existence of the females, and being a pleader he 
knew well that under ordinary Mahommedan law they were entitled to 
share inthe property. His plea is that he thought from their conduct 
that they still retained the Hindu law. But he must have known 
that this was an extremely unusual circumstance, and he assuredly ought 
to have satisfied himself that it really existed. He admits that he never 
questioned any of the ladies themselves, and if that was impracticable in 
the case of pardahnashin ladies, it was at any rate possible to consult their 
husbands or sons. The plaintiff, if he had acted with prudence, would 
have had his bond attested by some such representative of the ladies and, 
in any case, ought to have made enquiries from them as to whether the 
unusual custom said to prevail in the family really existed. He did none 
of these things and cannot now plead that he had no notice ot the right of 
the ladies in the property mortgaged to him. I find this issue against the 
plaintiff.” 

In the result the District Judge passed a decree against the 


male members in respect of their shares of the mortgaged 


property but dismissed the suit as against the female members 
with costs. But the High Court, on appeal, decreed the suit 
in full. Brett and Holmwood JJ., who heard the appeal, 
were of opinion that the female members had all along allowed 
the male members to deal with the property as proprietors, and 
had, therefore, constituted them their representatives in all 
transactions into which those persons had entered in connection 
with the property. And thatin the mortgage transaction, 
which was taken for the benefit and protection of the whole 
of the property, the female members must be held to have been 
represented by the male. The learned judges observed as 
follows :— i 

“In this appeal it is not necessary to go beyond the point which we 
consider was raised in the ard issue, viz., were the female defendants in the 
mortgage transaction with the plaintiff represented by the defendants Nos, 
a .to 4, In our opinion that question must be answered in the affirmative, _ 
Accepting for the purpose of argument the supposition that the female 
defendants retained any share in the family property after their marriages, 
we find that for a long series of years all transactions and litigations in 
connection with the family property were carried on by or in the names of 
the defendant No. 1 as manager of the family of defendants Nosy 1 t0 4, 
and that the female defendants either personally or through their husbands 
never intermeddied in any way with the property. No mention is made in 
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any document or proceeding of the interest of the ‘female defendants till 
1898 when their names were registered in the Collectorate. Lf then the 
properties were acquired from joint family funds, and if the female mem- 
bers of the family had any interest in the properties,. undoubtedly in all 
he transactions connected with them, they were represented by the de- 
> fendants Nos. 1 to 4, 

The mortgage bond on which the suit was brought, waa executed by 
defendants Nos. 1 to 4 in respect of a loan taken by them for the benefit of 
the whole family and to save the property from ‘being sold in satisfaction 
of the two deorees which had been obtained and in execution of which the 
properties were advertised for sale, In our opinion, the female defen- 
dants, if they had any interest in the property, were represented in the 
mortgage transaction by defendants Nos. 1 to 4 and are bound by the 
mortgage bond,” 

Against the decree of the High Court the female defendants 
appealed to His Majesty in Council. 


Ross K. C. and O'Gorman appeared for the appellants. 
The respondent did not appear. 


The judgment of their Lordships was delivered by 


LORD MACNAGHTEN.—This appeal was heard ex parte. 

The appellants are the female members of a Mahommedan 
family which in matters of worship have adopted the Hindu 
religion. There is no evidence that there is any custom in 
the family by which the Mahommedan law in regard to the 
descent of property has been altered or varied. 

The respondent is a pleader of some standing. He took a 
mortgage of ancestral property from the male members of the 
family. He was under the impression that the Hindu law of 
descent prevailed in the family, and that the female members 
had no proprietary interest. He made no inquiry of any of 
the female members or of their husbands. They were purdah. 
nashin ladies and naturally left the MAHAR EMEDE of the property 
in the hands of the males. 

The respondeat brought this suit to enforce his security 
against the family property, making both the males and the 
females parties. The Subordinate Judge gave him a decree 
against the males but dismissed the. suit against the females, 
with costs. On appeal the High Court passed a decree against 
the females as well as against the males, and ordered the 
appellants to pay the costs of the appeal to the High Court. 

The learned Judges of the High Court held that the male 
members “represented” the females in the transaction because 
the females had not actively interfered with the property, 
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P. ©. and it appeared that in other transactions the male members 
1912 of the family had dealt with the family property without the 
w~ active concurrence of the females. There ,was no proof nor, 

_Aztwa Bust indeed, was there any suggestion, at least in the evidence, 


u.” that the appellants or any of them had misled the respondent, 
rei either by word or by conduct. 

AND In their Lordships’ opinion the decree of the High Court is 
Ford against all principle and authority. 


Macnaghten, Their Lordships will therefore humbly advise His Majesty 
— that the decree of the High Court should be discharged with 
costs and that the decree of the Subordinate Judge should be 
restored. 
The respondent will pay the costs of the appeal. 


Appeal allowed. 


Solicitors for the appellants: T. L. Wilson & Co. 
The respondents did not appear. 


[ On appeal from the High Court at Allahabad.] 
Present : 
LORD MACNAGHTEN, LORD MOULTON, SIR JOHN EDGE 
AND MR. AMEER ALI. 


KUNWAR RAGHUBIR SINGH 


1912 v. 
a nn MUSAMMAT MOTI KUNWAR 
ovember 26, jon 
KUNWAR SATI SINGH 
v 


MUSAMMAT MOTI KUNWAR.* 


Hindu Law—Partitton—Agreement executed by and between some of the mem- 
bers of the joint family—Such an agreement acted upon by all the members 
including those not parties to it—Severance of title and interest, 


Where an agreement executed in 1873 by and between three members 
of a Hindu joint family declared that they along with two other mem- 
bers of the family were sharersin certain villages therein specified 
and were in separate possession of defined shares thereof, and provided 

i that the share in possession of a member as therein specified “‘ shall be 
considered to be property of that very person who isin possession 
thereof,” and the evidence established that from 1873 up to the time 
when the present dispute arose the agreement had been acted upon by 


* Reported by J, M, Parikh, Barrister-at-Law, London, 
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‘allthe members of the family including the two who were not parties 
thereto: 
Held (affirming the High Court), that one of the executants of the 
agreement at the ttme of his death in 1895 was separate in title and 
interest, g í 


Appovier v. Rama Subba Aiyan (1); Balkishen Das v. Ram Narain 
Sahu (2); and Parbati v. Naunihal Singh (3) followed, 


THE sole question for the determination was whether one 
Baldeo Singh, a member of a Hindu joint family, was separate 
in title and interest at the time of his death in 1895. The 
facts are stated in their Lordships’ judgment. 

One of the suits giving rise to these appeals’ was instituted 
by the respondent, the widow of Baldeo Singh, in the Court 
of the Assistant Collector of Etawah, for arrears of profits 
arising from her specified share of the property. The Assistant 
Collector held that under s. 201 of the Agra Tenancy Act 
(II of 1901, U. P.) the mere fact that her name was recorded 
as a proprietor in the revenue papers was sufficient to maintain 
her claim in his Court. He therefore decreed the claim. The 
appellants thereupon instituted the second of the two suits in 
the Court of the Subordinate Judge of Mainpuri, who decided 
that Baldeo Singh was joint at the time of his death and conse- 
quently his widow had only right to maintenance, and decreed 


the suit. On appeal in both suits the High Court held that ` 


Baldeo Singh was separate when he died and made decrees 
accordingly. The appellants then appealed to His Majesty in 
Council by special leave in the suit instituted in the Court of 
the Assistant Collector and in the ordinary way in the second 
suit. 


De Gruyther, K. C. and B. Dube, for the appellants, contend- 
ed that the agreement of 1873 partitioned the share of Madan 
Mohan Singh but did not effect partition as regards the other 
members of the family, and Baldeo Singh was therefore joint at 
the time of his death, and that if it be held that that agreement 
seperated all the members of the family, the members other 
than Madan Mohan Singh re-united soon after 1873. Reference 
was made to Rewa Prasad Sukal v. Deo Dutt Ram Sukal (4); 
Gajendar Singh v. Sardar Singh); Hoolash Kooer v. Kassee 


Proshad (6); Batkishen Das v. Ram Narain Saku; Parbati’ 


(1) (1866) 11 M, I, A. 75. (5) (1895) I. L, R, 18 All. 176, 
(2) (1903) L, R, 30 I. A. 139, (6) (1881) I. L. R. 7 Cal. 369, 
-(3) (1909) L. R. 36 I. A, 71. (7) (1903) L. R. 30 TA, 139, 


(4) (1899) L, R. 27 I, A, 39. 
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v. Naunihal Singh (1); Mayne’s Hindu Law, (7th Ed.), pp. 671 
and 495; The Indian Evidence Act, ss. 18 and 45; the Agra 
Tenancy Act (II of 1901, U. P.), s. 201 and the N. W. P. and 
Oudh Land Revenue Act (III of rgor, U. P.), s. 144. 


Ross K. C. for the respondents, relied on Balkishen Das v. 
Ram Narain Sahul); Parbati v. Naunihal Singh) and 
Mayne’s Hindu Law (7th) p- 672, and submitted that the deci- 
sion of the High Court was right. 


De Gruyther K. C. replied. 
The judgment of their Lordships was delivered by 


LorD MACNAGHTEN.—These are consolidated appeals from 
a judgment and two decrees of the High Court of Allahabad 
pronounced in , favour of the respondent Musammat Moti 
Kunwar. 

In the Court of the Assistant Collector of Etawah, Moti 
Kunwar, widow of Baldeo Singh, who died in 1895, succeeded 
in making good her claim to arrears in respect of a specific 
share of property which undoubtedly at one time formed part 
of the joint property of an undivided Hindu family to which 
her husband belonged. Thereupon the appellants, who alleged 
that Baldeo Singh was not separated at the time of his death, 
brought a suit in the Court of the Subordinate Judge of 
Mainpuri and obtained a declaration that they were the 
absolute owners of the property claimed by Moti Kunwar and 
that she had no right of ownership therein but merely a right 
to maintenance. There was an appeal to the High Court by 
Moti Kunwar against the decree of the Subordinate Judge and 
an appeal by the present appellants against the order -of the 
Assistant Collector. The two appeals were consolidated. The 
High Court reversed the decree of the Subordinate Judge and 
dismissed the suit of the present appellants, as well as their. 
appeal against the order of the Assistant Collector. 

The whole controversy depends upon the question whether 
Baldeo Singh was separate in title and interest at the time of 
his death. 

In 1871 Madan Mohan Singh, who was a member of the 
undivided family, separated and received his share. For the 
purpose of this transaction and in settlement of all disputes 


(2) (1909) L. R. 36 I. A, 71. (3) (1909) L, R, 36 I. A, 71, 
(2) (1903) L. R. 30 E. A, 189, 
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relating to the Zamindari, the household articles, and the „P. . C. 


money-lending business, &c., an agreement was executed on . 


the roth of December 1871 by Baldeo Singh, Lalta Parshad 


1912 


yw 


the adopted son of a deceased member of the undivided family, Konwar 
and Madan Mohan Singh. On the roth of October 1873 Racausre 


another agreement was executed between and by Baldeo Singh, . 


Sisca 


Lalta Parshad, and Madan Mohan Singh. After declaring “Musaoar 


that the executants along with Raghunath Singh and Sati 


Morr 


Parshad were sharers in the villages specified below, the agree- Koswar 


ment proceeded as follows :— 


“Now we have already come to terms and according to the shares given 
below we have been in possession and enjoyment of our respective shares, 
As regards it we have with our mutual consent entered into an agreement 
according to the terms given below, i 


“The same share in the property which isin the possession of a parti. 
cular person as given below shall be considered to be the property of that 
very person who is in possession thereof, If any of us brings any suit 
ın civil or Revenue Court to the effect that his share is less or heisa 
loser, it shall be considered to be false in every Court. By virtue of this 
agreement no person shall be competent to bring any claim in any Court 
in respect of any portion of'the property other than the property detailed 
below.” i 

Then after some provisions which it is not necessary to set 
out, there followed a specification of the villages belonging to 
the family and the shares in which those villages were there- 
after to be held. The agreement was registered on the same 
day. From that time the property has been entered in 
the register in accordance with the arrangement contained 
in the agreement. And on the death of Baldeo ‘Singh his 
share was entered in the name of his widow, the respondent 
Moti Kunwar. l . 

From the terms of the agreement of 1873 the learned 
Judges of the High Court rightly, as it appears to their Lord- 
ships, “ gather that the members of the family were in separate 
possession of defined shares of the family property before the 
date of its execution” and they also gather from it “ that 
Raghunath Singh as well as Sati Parshad,” who was then a 
minor, so far as the latter could assent to an arrangement, had 
agreed to the allotment of shares specified in the instrument.” 
The learned Judges further point out that the khewats of two 
of the villages specified in the agreement of 1873 which were 
in evidence show that at the close of 1872 the entry of names 
was altered and the names of Lalta Parshad, Sati Parshad, 
Raghunath Singh, Baldeo Singh, and Madan Mohan Singh 


Lord 


Danan 


Macnaghten. 
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P.. ©. were entered separately in rzspect of their separate specified 
1912 shares. 

Sya As regards the share of Raghunath who was not a party to 
Konwar the agreement of 1873 the partition appears to have been 
RAGHUBIR accepted and acted upon by him up to the time of his death 

pana _ which occurred in 1879. On his death the name of his widow 
Musamuar Was recorded in his place and she was appointed lambardar of 
Mort the village which had been allotted to him. On her death the 
Kunwar names of Baldeo Singh, Lalta Parshad, and Sati Parshad were 

Lord entered in her place, not jointly, but in respect of specific 
Macnaghten. snares, 

Sati Parshad, as already stated, was a minor at the date of 
the agreement of 1873, but it appears that on attaining 
majority he made no objection to it. He seems to have, 
recognised the partition and acted upon it until Moti Kunwar 
applied for complete partition in the Revenue Court. 

The contention on the part of the appellants was (1) that 
the agreement of 1873 was a partition only as regards the 
share of Madan Mohan Singh, and that the other members of. 
the family remained joint or (2) that the other members 
re-united either immediately or shortly afterwards. There 
seems to be no foundation for the latter contention, and indeed 
it was only faintly put forward. Re-union is a question of fact, 
and there is not a scrap of evidence to show that any members 
of the family reunited or even contemplated re-union. 

In support of their principal contention the appellants put 
in a mass of parol evidence which was contradicted by parol 
evidence on the other side. The learned Judges of the High 
Court thought the parol evidence vague, unsatisfactory, and 
inconclusive. 

The High Court also rejected, and in their Lordships’ opinion 
rightly rejected, a petition of Baldeo Singh himself, in which 
he alleged that Raghunath’s widow was entered as owner solely 
for her consolation. This petition was in answer to an 
application by the widow to remove him from the office 
of sarbarahkar, and is irreconcilable with an earlier petition 
presented by him, in which he distinctly admitted that he 
paid to the widow the annual profits of her share, and that the 
agreement of 1873 had been acted upon. 

The High Court also ‘rejected as unworthy of consideration 
a document which was referred to as proving that Moti Kunwar 

` herself admitted that the property registered in her name was 
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joint family property. This document purports to be a certified 


copy of a certified copy of a deposition made by Moti Kunwar . 


in another suit which was not even put toher in cross-exami- 
nation although she averred that she had never made an 
admission to that effect. 

The High Court also rejected as inconclusive certain accounts 
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which purported to show that the expenses of the marriage Of Musanscap 


Baldeo Singh’s daughter and his funeral expenses were paid. 
out of joint family property. 
In conclusion the learned Judges say that it was sufficient for 


Morr 
Kuxwar 


Lora 


them that an agreement was committed to writing, which was Macaghten, 


clear and definite in its terms, and they add that ‘that agree- 
ment has been shown to have been acted upon up to the 
present time. 

Their Lordships agree in the result at which the High 
Court arrived. Having regard to -the agreement of 1873 they 
think that the case is concluded by authority. The result is 
entirely in accordance -with the principle laid down by this 
Board in the Judgment delivered by Lord Westbury in the 
Appovier case (1), and in the more recent cases of Balkishen 
Das v. Ram Narain Sahu(2),and Parbati v. Naunihal 
Singh (2). 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. 

The appellants will pay the costs of the appeal. 


Appeal dismissed. 


Solicitors for the-appellants: Barrow, Rogers & Nevill. , 
Solicitors for.the respondent : Ranken Ford, Ford & Chester. 


(1) (1866) 11 M. I, A. 75. (3) (1909) L, R, 36 I A. 71, 
(2) (1903) L, B. 30 I, A, 189, i 
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[ On Appeal from the High Court at Allahabad. | 
Present : 
LORD MACNAGHTEN, LORD MOULTON, Str JOHN EDGE ` 
AND MR. AMEER ALI. 


. SAIYID ABDULLAH KHAN 
v. 


i SAIYID BASHARAT HUSAIN. 


Indian Evidence Act (I of 1872 )—Written instrument—Preliminary negotia- 


lions or previous conversations—Indian Registiation Act (III of 1877)— 
Registered morigage—Rents and profits of mortgaged property—Un- 
registered document affecting the same-Admissibilsty—Diminution of 


` Secur ity—Claim for compensation —Tr ansfer of Property Act (IV of 1882), 


See, 65 (a). 


Under the-Indian Evidence Act it is not permissible to contradict or 
vary the express and unambiguous terms of a written instrument, a 
registered deed of mortgage in the present case, by reference to preli- 
minary negotiations or previous conversations. 

An unregistered document purporting to affect or vary the mode in 
which the rents and profits of mortgaged property are dealt with in-a 
registered deed of mortgage, is under the Indian Registration Act (III 
of 1877) inadmissible in evidence, 

Where ina suit to redeem a mortgage, dated the 25th August 1880, 
and three further charges tacked on to it and dated respectively 24th 
November 1880, the 25th April 1882 and 13th December 1882, fhe mort- 
gagee relied on the Transfer of Property Act (IV of 1882), s. 65 (a) 
and claimed damages or compensation for diminution of his security : 

Held, that the said section irrespective of the construction to be put 
upon it had no application where the mortgage was executed before the 
date of the said Act, though one of the further charges was subsequent 


to it, 
THE plaintiff instituted a suit for redemption of a register- 


ed mortgage, dated the 25th August 1880, and three further 
charges tacked to it and dated respectively the 24th November 
1880, 25th April 1882 and 13th December 1882. In or about 
1881 the plaintiffs sister’s husband instituted a suit in respect 
of his wife’s share in the property mortgaged and succeeded in 
obtaining a certain share thereof, which consequently passed 
out of the hands of the defendant mortgagee. The Subordinate 
Judge disallowed the mortgagee’s claim for compensation for 
the diminution of his security on the ground that the mortgagee, 
when he took the mortgage was aware of the circumstances of 





* Reported by J.M Parikh, Barrister-at-Law, London, 
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the property and the position of the mortgagor’s family. The 
mortgagee did not dispute the mortgagor’s right toredemption. 
The dispute between the parties was confined to the question 
whether the mortgagor was entitled to claim an account of 
the rents and profits of the property mortgaged by him, and if 
so, the principles upon and the manner in which the accounts 
between the parties were to be taken. 


The material facts of the case are stated in their Lordships 
judgment. 


De Gruyther K. C..and G.C. O'Gorman, for the appellant.— 
The letter dated the 11th June 1861 requires to be registered 
under s. 17 of the Indian Registration Act ( III of 1877 ) and it 
being not registered is not admissible in evidence under s. 
49 thereof. Preliminary negotiations and previous conversa- 
tions are under s. 92 of the Indian Evidence Act inadmissible 
to contradict or vary the terms of the mortgage which are ex- 
press and unambiguous. f : 

There has been a diminution of the security. The mortgagor 


must, under s. 65 (@) of the Transfer of Property Act (IV of . 


1882), be deemed to have contracted with the mortgagee that 
the mortgagor had the power to mortgage the property mort- 
gaged. The mortgagee is, therefore, entitled to compensation. 


Sir H. Erle Richards, K. C., and-B. Dube, for the respond- 
ent, supported the judgment of the High Court, contended 
that s. 65 (.@) of the Transfer of Property Act, which came 
into force in July 1882, did not apply, and referred to Jawahir 
Singh v. Someshar Datt() and Balkishen Das v. Legge). 


De Gruyther K. C. had nothing to say in reply. 
The judgment of their Lordships was delivered by 


Lord MACNAGHTEN.—The respondents in these consolidat- 
ed appeals are the representatives of the late plaintif Saiyid 
Basharat Husain, now deceased, who was the owner of valu- 
able zamindari property, subject to a mortgage dated the 25th 
of August 1880, and three further charges tacked to it. The 
mortgage of 1880 and these further charges are now vested in 
the appellant. 

The controversy in this case arose out of these mortgage 
transactions. The original mortgagee was ‘Husain Ali Khan, 
who made the advances to Basharat Husain, and took the 
securities in the name of his wife. 


(1) (1905) L, R. 33 I. A, 42, (2) (1899) L, R, 27 I, A, 58, 
R 85 
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PR C. Basharat Husain brought a suit for redemption. His right 
191g toredeem was not disputed. The only question was as to the 
~~  termsand conditions on which the decree for redemption 

‘Satyr should be made. 

ApruLbtaH On the part of the appellant it was maintained that the 
aoe rights of the parties must be governed by the provisions of the 
Sary  mortgage-deed of 1880, which was duly executed and duly re- 

Basmarar gistered. On the other hand the mortgagor contended, (1) 

Hosan that the real intention of the parties was to be gatkered, not 

Lora from the mortgage deed, but from negotiations and conversa- 

Macnaghten. tions alleged to have taken place before the mortgage was 

executed; and (2) that on the mortgagor relinquishing the 

mortgaged property which had been leased to him immediate- 

ly after the date of the original mortgage, an agreement was 

come to between the mortgagee and the mortgagor as to the 

mode in which the rents and profits of the property were to be 

dealt with. The only evidence produced in support of this 

alleged agreement was a letter or rukka, neither registered nor 

witnessed, purporting to be dated the 11th of June ‘1881, and 

to be signed by the mortgagee (who died in 1886, ten years 

before the institution of the suit). The Subordinate Judge of 

Meerut who was the Trial Judge came to the conclusion that 

the document in question was aforgery. The learned Judges 

of the High Court considered it genuine and gave effect to it. 

It is not necessary for their Lordships to determine whether 

the document is genuine or not. By the provisions of the 

Registration Act (Act III of 1877) such a document being un- 
registered is inadmissible in evidence. 

As regards the first contention on the part of the mortgagor, 
which appears to have been argued at great length in the 
Courts below, it seems impossible to support the decision of 
the High Court. Itis no more permissible in India than it is 
in this country to contradict or vary the express and unambi- 
guous terms of a written instrument by reference to prelimina- 
ry negotiations or previous conversations. The Indian 
Evidence Act is clear on the point. f 

The consideration for the mortgage of 1880 was the sum of 
Rs. 70,000. The mortgage was expressed to be for the term 
of eight years. The mortgage deed contains the following 
statement :— 

“ It is agreed by mutual consent of the parties to this document that the 


profits of the property mortgaged shall belong to the aforesaid mortgagee 
in lieu of the interest on the mortgage money, and I, the mortgagee, shall 
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have no claim for mesne profits. The mortgagee also shall have no right to 
claim interest on the mortgage money advanced by him,” 


The mortgagee relied on this provision. The learned Judges 
of the High Court fefused to give it any effect, holding that 
the mortgage was usufructuary only in form, and that the 
security was intended to be a simple mortgage carrying interest 
at the rate of 6 per cent. per annum. In coming to this 
conclusion the learned Judges seem to have been influenced 
both by the preliminary negotiations to which the mortgagor 


and his witnesses deposed, and by the circumstance that by Marant on. 


a deed practically contemporaneous with the mortgage the 
property was leased to the mortgagor for the period of the 
mortgage on very favourable terms at a rent which worked out 
at 6 per cent. per annum on the sum secured, The net profits 
of the property in mortgage were apparently not less than 
Rs. 6,000. The rent reserved was only Rs. 4,200. Favourable 
as the terms were, the mortgagor very soon fell into arrear. 
The mortgagee brought a suit against him, and he then gave 
up possession to the mortgagee. It may be that if the mort- 
gage deed means what it says, it would have been better for 
him to have fought the case out. Such is evidently the view 
of the High Court. But after all, that is no concern of the 
Court. It was for the mortgagor to judge what was the wisest 
course for him to pursue. 

Having regard to the eagerness of wealthy money-lenders to 
obtain security on zamindari property, and the competition 
among them for a position thought so advantageous, there does 
not seem to be anything stratige in the apparently easy terms 
of the first mortgage transaction between the lender and the 
borrower. i l i 

Their Lordships agree with the High Court in thinking that 
the mortgage and the lease were parts of one and the same 
transaction. But there is no inconsistency between the two 
instruments. Nor would there have been any inconsistency if 
the mortgage itself had contained a provision for granting a 
lease on the terms upon which the lease was actually granted. 

One point was raised by the mortgagee before the Subordi- 
nate Judge on which he failed. It was not dealt with by the 
learned Judges of the High Court because they were against 
the mortgagee on the main question. The point was raised 
again before this Board; it was this: Part of the property 
expressed to be mortgaged was withdrawn from the security 
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in consequence of successful claim to it by the mortgagor's 
sister. The mortgagee claimed damages or compensation for 
the diminution of his security. The Subordinate Judge rejected 
that claim, being of opinion that the mortgagee -when he took 
his security was aware of the circumstances of the property 
and the position of the mortgagor’s family. Their Lordships 
think that the Subordinate Judge was right. They consider 
that the Transfer of Property Act, Act IV of 1882, section 65 
(a), on which reliance was placed ( whatever the construction 
of that section may be ) can have no application to the present 
case where the mortgage was executed before the date of the 
Act, though one of the further charges was subsequent to it. 

Their Lordships will humbly advise His Majesty that the ap- 
peals should be allowed, the orders of the High Court dis- 
charged with costs ( any costs paid thereunder being repaid), 
and:the order of the Subordinate Judge restored. 

The respondents will pay the costs of the appeals. 


Appeals allowed. 


Solicitors for the appellant: Ranken Ford Ford & Chester. 
Solicitors for the respondent : Barrow Rogers & Nevill. 


[On appeal from the Chief Court of the Punjab. 
Present: 


LORD MACNAGHTEN, LORD MOULTON, SIR JOHN EDGE 
AND Mr. AMEER ALI, 


HASSAN BAKHSH: 
v. 
ILAHI BAKHSH.* 


Mahommadan Law—Graveyard—Evidence—Dedication—Wakf—User—Entry 
"in Record of Rights—Punjab Land Revenue Act (XVII of 1887), See. 44, 


Plaintiffs who were certain Mahommedans residents in Multan, sued 
(inter alia) for a declaration that a certain tract of unculturable or 
uncultivated land being a graveyard was inalienable as wakf. There 
was no evidence to show when or how it was originally set apart for the 
purpose of a burial ground, But it appeared that the body of a certain 
Mahommedan Saint, who lived in the 12th century, was buried in a 
shrine within the area in suit and for hundreds of years the land about - 
the Saint’s tomb had been used as a burial ground ; that the prede- 

poe ee een ae ete as 


* Reported by J, M. Parikh, Barrister-at-Law, London, 
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cessor in title of the defendant took part in giving effect to a resolu- 
tion passed in 1858 by a representative public meeting of Mahommedans 
that the land in dispute, which was an old graveyard, should be kept 
open for the whole of the Mahommedan community ; that in the Record 
of Rights of the last settlement it was entered as “as in possession of 
the Mahommedans” and was described as Kabristan or Ghair-womkin 
Kabristan, that is “graveyard or unculturable land forming portion 
of a graveyard” and in the ownership column the name of the repre- 
sentative of the defendant was entered as “owner.” 

Held, affirming the Chief Court, that the representative in title of tho 
defendant was properly entered as owner, being trustee and custodian 
of the shrine of the said Saint, and being or claiming to be the recog- 
nised head of the Mahommedan community in Multan ; that the land in 
suit formed part of a graveyard set apart for the Mussulman community ; 
that by user, if not by dedication, it was wakf; and that by virtue of 
8, 44 of the Punjab Land Revenue Act (XVII of 1887) the said entry in 
the Record of Rights was conclusive on the point, 


THE respondents (plaintiffs), certain Mahommedan residents 
of Multan City, sued for a declaration that certain land set out 
in the plaint was wakf property as a graveyard in possession of 
the Mahommedan community, and for a perpetual injunction 
against the appellant (defendant) restraining him from dealing 
with the land or any portion of it as his own property. 

It was alleged that the respondents were persons having the 
right to bury their dead in the land in suit and that the 
appellant was interested to deny their title, and had in fact 
advertised certain portions of the land for sale as his own 


property. 


The defendant-appellant contended that the land in dispute 


was owned and possessed by him and that it was not wakf nor 
a graveyard in the possession of the Mahommedan community. 
Of the issues raised in the case only the following are now 
material :— 
6. Is the land in dispute wakf property as graveyard, and has defendant 
no right to alienate it P 


7. Is the land ın dispute in possession of the Mahommedan community 
and does the fact affect the suit? 


The District Judge held that the onus to prove these issues 
was on the plaintiffs and’ that they failed to discharge it. 
He therefore dismissed the suit with costs. The materia] 
part of his judgment was as follows :— ` 

It is, therefore, clear that the case for the plaintiffs is that the large area 


shown in the plaint, and known by the general name of the Mai Pak Daman 
graveyard, consists of the Mai Pak Daman graveyard, 5 walled enclosure ip 
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the centre and many plots of graves at varying distances from the enclo- 
sure, each plot consisting of graves of certain caste and families, and there 
being clear spaces between the plots of varying sizes, which have, in the 
past, been treated by the Makhdums without any objection being raised by 
the Mahommedan community, or the general public, as their own absolute 
property to be disposed of as they chose. I should note that here and there, 
there are certainly old graves of which the outward and visible signs 
have disappeared, and the identity of which has been lost. A grave such 
as this was dug up in apparently clear ground in my presence by the plain- 
tiffs. See Patwari’s statement, In the face of their own evidence, includ- 
ing that of the principal plaintiff, I cannot hold that the plaintiffs have 
established their latter contention that any Mahomadan can bury wherever 
he chooses. The plaintiffs attach much importance to documentary 
evidence, p. 5 and p.6, the application of the raises of Multan, and the . 
application of the father of the defendant that this graveyard should be 
kept open and four others, while the remaining graveyards were closed. 
On their application executive action was taken, and this graveyard was 
kept open, The contention is that this application is tantamount to a state- 
ment that the whole of the area, then shown as a graveyard in the papers, 
has been dedicated by him as wakf, a statement diametrically opposed to 
the action he took later, in selling portions of the land, and which presup- 
poses that he knew precisely what area was going to be so entered, for the 
declaration was made before the settlement. 

“The application is, in my opinion, of value, in so much as it shows that 
the father of the defendant was willing that the general public should 
continue to bury their dead in the neighbourhood of the Pak Daman enclo- 
sure, with his permission as to the locality where they should bury, and on 
payment of the customary royalty.” 

“ The defendant has tried to make too much of the royalty. What evid- 
ently has happened is, as stated by Baku, witness, a stupid old man, who 
T believe to have told the truth as far as he understood the question put, 
each family or each class, asks permission once and for all to bury in a 
certain plot from the Makhdum, and on his death from his successor, This 
permission once obtained, that family or class can continue to bury near 
their old graves inside the plot on payment of the pice. Any extension, or 
the burying of any stranger, has to be specially sanctioned. Papers P. 9, 
P, 10, P. 11, P,-12, do not, as far as I can see, help the plaintiffs’ case, 
P,-10 merely shows that a Munsiff held that when there were actual 
obvious graves the Makhdum could not sell, It is now, however, practically 
a question of the clear spaces. ” 

After a consideration of the authorities cited by the parties 
the judgment continued as follows :— 

“These passages show that there must bea declaration that wakf pro- 
perty extinguishes the title of the donor, vests it in the Almighty, makes 
it irrevocably inalienable and non-inheritable, that when once there has 
been the declaration the burial of one corpse constitutes the whole area 


go dedicated a graveyard for ever, 
“A cemetry or ‘graveyard is consecrated ground, and cannot be sold 
or partitioned; but when a place is found not to be a makbara but only one 
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or two bodies are buried there, the actual spot where the body lies buried 
is consecrated. Whether a place is a makbara, or not depends on the num- 
ber of persons buried there, or evidence of dedication derived from the 
testimony of witnesses or reputation. 

“ There isno dedication proved, nor any declaration beyond the ap- 
plication P. 5, P. 6, In the face of his subsequent conduct it is clear that 
neither the Makhdum nor the general public took thisto mean that the 
whole area entered in 1880 as Kabaristan was to be wakf. The declaration, 
such as it is, was made in 1879, and no papers have been put in to show what 
area was then entered as Kabaristan in 1879, : 

“ From the time of the declaration till the institution of this suit the 
Makhdum, the man entered in the column of proprietors, has treated the 
clear spaces as his absolute property. The plaintiffs, representing certain 
classes of Mahommadans, now come forward and apply for a declaration 
that that part of the area on which there ‘are graves, and the remaining 
clear spaces, including a piece of land used as a road, and a piece which in 
1880 was cultivated, are now wakf. To succeed, they would have to prove 
that the whole was wakf from the beginning. 

On the facts and evidence I find that there was no dedication and no 
declaration that the whole area now sued for was wakf. 

“Tho entry in the papers Kabristan Maqbuza Ahl Islam is in favour of 
the plaintiffs, but we have togo behind this entry and see whether it is 
justified by the facts. Taking all the facts into consideration, 1 find that 
it is not. 

“ T, therefore, find that plaintiffs have failed to prove issues Nos, 6 and 7,” 
s On appeal the Chief Court reversed the decision of the 
Court below. and decreed the suit with costs. The mate- 
rial grounds are as follows :— 

“ Briefly put, the main contention of the plaintiffs is that the whole of 
the land in suit is the graveyard known as Mai Pak Daman and is wakf and 
so inalienable, The main reply to this on the other side is that the land 
actually under graves may be inalienable, but that the land to be sold is not 
proved to belong to Mai Pak Daman. Mr. Shafi also contends for plaintiffs 
that even if any of the land to be sold or in suit not positively proved tobe 
within the limits of Mai Pak Daman, it is still all wakf. 

“The first point in favour of the plaintiffs is that all along in the Revenue 
Records the land in suit has been shown as Makbuza-i-adl-i-Islam, Next, 
in 1858, the Muhammadans of Multan and of the surrounding country began 
to consider the question of suitable sites for burial grounds. Up to that 
time apparently there was virtually no restriction on burials. A’ repre- 
sentative public meeting having been called anda certain decision arrived 
at, an application to the Commissioner of the Division was drawn up 
and presented by the father of the present Makhdum and by one Haji 
Ghulam Mustafa Khakwani. The proposal was that owners of Khankahs 
should keep open graveyards in their own Khankahs; that four.old grave- 
yards (of which Mai Pak Daman was one) should be kept open for the 
whole Muhammadan community ; that three new graveyards (at Darya Manuj 
near Ram Tirath and near Sabir Miani ) should be started; and that all 
other graveyards should be closed. 
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“ Again, in 1867, the Mussalman Raises of Multan City made an` applica- ` 
tion*to the: Deputy Commissioner, Multan, to the effect that the graveyard 
of Pir Umar (one ofthe four graveyards mentioned above) should be 
demarcated and protected from encroachment, and certain other grave- 
yards, among which is Mai Pak Daman, should be kept open, In this 
application a remark occurs which isspecially useful as showing what was 
intended when a given area was stated to be a graveyard, viz., ‘‘ There 
are many plots of land lying vacant within and around the graveyard which 
will supply ample room for dead bodies.” The importance of this will 
shortly be explained. 

“Next, on 22nd August 1867, we have a Robkar of the Deputy Com- 
missioner, which recites the order of Commissioner of 1858 sanctioning 
the proposals of that year, and showsall the graveyards, except the seven 
named andthe Khankah graveyards, should be kept closed. Lastly, on 
22nd September 1867 a Revenue Officer sends a robkar to the Deputy 
Commissioner, intimating that a parwana on the subject has been issued to 
the Tahsildar, and also that a copy has been sent to the District Superintend- 
ent, Police, to let him know that, if any Muhammadan buries a corpse 
outside the authorised places, it should, be exhumed and re-buried in one 
of those places, 

* The origin of the Pak Daman graveyard is very ancient, Bahawal 
Hakh, the famous saint, was born in the 12th century of the Christian Era. 
He had ason, Sadr-ud-din, whose wife was called Mai Pak Daman. She 
was revered as asaint, and her body was buried in ashrine within the 
area in suit, No one can tell when the surrounding land was definitely set 
aside as wakf; but we can safely conjecture that, in the first instance | 
Mussalmans began to bury their dead there and here in the waste land about 
her tomb, because of the desire to be buried near the body of a saint, 

There can be no doubt that for hundreds of years thle land about her tomb 
has been used as a burial ground, and though there is no direct proof of 
dedication as wakf, we can safely conclude that long before 1858 it had 
become wakf at least by user. 

Then, in 1858, this status of wakf was fully récognised as we have seen, 
No doubt user as such does not deprive the owner of his title but the title 
remains subject to the user of the land as wakf. Indian Law Reports, 26 
Bombay 198, 

This disposes of the more general question; and the next point is, what 
area was wakf? Our view is that at least all the area in suit was. The area 
in suit is between So and 60 acres in extent, At no time has the whole of it 
been at once covered with palpable graves; but this does not any the less 
make the whole a graveyard ; one clan or family would bury their dead one 
by one in one spot and another in another. The graves in these clusters of 
graves would grow in numbers as the clan increased, but continually old 
graves would be forgotten and would be levelled with the ground by the 
weather; and if a family died out, its cluster of graves would in a few years 
become effaced, Thore would naturally be spaces clear of graves (or of 
known graves ) between the clusters of graves of this clan and that clan, 
providing room for new burials; and hence we find this state of affairs, 

which is used by the defendant’s counsel as an argument in favour of his 
client, viz., that in the area in suit are very many separate graveyards one 
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occupied by butchers, one by zamindars, and so forth, In reality these are 
not separate graveyards, but only separate clusters of graves in one big 
area forming a single graveyard. These clusters are not known to the 
Revenue authorities or tothe people by distinctive names, Further, it is 
peculiarly necessary that the clear spaces should not be appropriated fo, 
other purposes, inasmuch as all burying of bodies outside of the seven 
authorised areas aforesaid has been prohibited, 33 Cal. 1290; 25 All. 418; 
[1903] A. W. N. 74; 2 M. I. A, 390, 

. This was fully recognised in 1867, vide the application of that year by the 
Raises of Multan, mentioned above, To hold that the clear spaces are at 
the disposal of the defendant would amount to a closure of the graveyard as 
a whole, for such spaces are necessary if any more burials are to be made, 
Again, there is evidence that in more than one clear space on digging up the 
soil human bones have been found, showing that these spaces in the past 
centuries have been used for burials, We would hold, then, that the whole 
area intended in 18583 to be reserved as a graveyard under the name of Mai 


Pak Daman is wakf by user, if not by dedication, and clear space in that’ 


area, are inalienable by defendant.......sscccsssseasseveerecseesee secs Piatek The onus 
peing thus on defendant to show that, as a matter of fact, the land to be 
sold is not Kabaristan, I am unable to see that he has discharged that onus.” 


The defendant thereupon appealed to His Majesty in Council. 


De Gruyther K. C. and G. C. O'Gorman, for the appellant.— 
The onus lay on the respondents to prove that the land in 
dispute was wakf and they failed to discharge it. There is no 
evidence of dedication. The appellants’ predecessor was 
entered as owner in the Record of Rights and it is proved that 


he dealt with portions of the property as his own. At any 
tate such portions of the land in dispute as are unoccupied by `’ 


graves are private property and the appellant is entitled to 
deal with them for the benefit of the estate of this ward. 


Arthur Grey, for the respondents.—The evidence shows 
that the whole of the land in suit has been regarded as part of 
the Pak Daman graveyard. The entry of the names of the 
appellant’s predecessor as owner in the Record of Rights is in 
accordance with custom whereby the trustee or custodian of 
the shrine is entered as owner. The possession of the Mahom- 
medan community and the description of the land as a grave- 
yard make its character according to the Record of Rights per- 
fectly clear. Under s. 44 of Act XVII of 1887 (Punjab Land 
Revenue Act) entries made according to law in the Record of 
Rights raise a presumption of correctness, and the onus 
of disproving the facts stated therein is upon. the appellant, 
who, it has been found by the ChiefCourt, has failed to dis- 
charge it. The land in dispute is wakf at least by user and as 
such is inalienable.’ 

~ Rö 
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The judgment of their Lordships was delivered by 


LorD MACNAGHTEN.—In the immediate neighbourhood of 
the city of Multan there is a large tract of unculturable or 
uncultivated land generally known as the Mai Pak Daman or 
the Pak Daman graveyard. From time immemorial it has 
been used by the Mahommadan community in Multan for the 
purpose of burying their dead. But there is no evidence: to 
show when or how it was originally set apart for the purpose 
of a burial ground. 

In the judgment of the Chief Court in this case there occurs 
the following passage giving, as their Lordships think, a very 
probable account of the origin and early history of this 


_ graveyard :— 


“ Bahawal Hakh, the famous saint, was born in the 12th century of the 
Christian Era. He had a‘son, Sadr-ud-din, whose wife was called Mai Pak 
Daman. She was revered as a saint, and her body was buried ina shrine 
within the area in suit. Noone can tell when the ‘surrounding land was 
definitely set aside as wakf ; but we can safely conjecture that, im the first 
instance, Musalmans began to bury their dead here and there in the waste 
land about her tomb, because of the desire to be buried near the body of a 
saint. There can be no doubt that for hundreds of years the land about her 
tomb has been used as a burial ground, and though there is no direct proof 
of dedication as wakf, we can safely conclude that long before 1858 it had 
become wakf a least by user. 


The year 1858 referred to in the above passage is the date 
of a representative public meeting of Mahommadans called by 
the authorities for the purpose of considering the question of 
Mahommadans graveyards for the city. At that meeting a 
resolution was passed apparently in accordance with the 
suggestion of the Government to the effect that owners of 
khankahs or shrines should keep open graveyards in their own 
khankahs, that four old graveyards, of which Mai Pak Daman 
was one, should be kept open for the whole Mahommadan 
community, that three new graveyards should be provided, 
and that all other graveyards should be closed. The prede- 
cessor in title of the person for whom the Court of Wards is 
now acting took part in giving effect to this resolution. 

The resolution was sanctioned by Government, and in 1867 
arobkar was published giving notice that if any Mahom- 
madan buried a corpse outside the authorised places it would 
be taken up and buried in one of those places. : 

In the Record of Rights of the last settlement an area of 
land which comprises the land in this suit is enteredas “in 
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the possession of the Mahommadans,” and is described as 
’ Kabristan or Ghair-mumkin Kabristan, that is “ graveyard or 
unculturable land forming ‘portion of a graveyard.” In the 
ownership column Makhdum Hassan Buksh, now represented 
by the Court of Wards, is entered as “owner.” It would seem 
that he was properly entered as owner, being trustee and 
custodian of the shrine of the Saint Mai Pak Daman, and being 
or claiming to be the recognised head of the Mahommadan 
community in Multan. 

In this state of things the appellant, the’ Court of Wards 
for the property of Makhdum Hassan Buksh, advertised for 
public sale a piece of ground lying within the area of the 
graveyard as described in the settlement papers. 

Thereupon certain Mahommadan residents in Multan of 
different . classes and various occupations combined together 
and brought this suit as co-plaintifts, claiming an injunction 
to restrain the proposed sale, and also asking for a declaration 
that certain lands described in the settlement records as 
graveyard, and comprising an area considerably larger than 
that now in suit, was inalienable as wakf. It appeared in the 
course of the suit that on part of the land described as “ grave- 
yard ” in the settlement papers there had been encroachments, 
that part had been acquired for public purposes, and that some 
lots had been, as it was alleged, sold by the Makhdum for his 
private purposes. So, in order to avoid all questions which 
might be raised with regard to land which had been so dealt 
with, the plaint was amended, and the area for which protec- 
tion was claimed was limited toa piece of ground measuring 
437 kanals and 4 marlas, or something between 40 and 50 
bighas. 

The District Judge dismissed the suit with costs. On ap- 
` pealthe Chief Court granted the relief asked for by the 
plaintiffs, but without costs. From this order of the Chief 
Court the Court of Wards has appealed to His Majesty in 
Council. 

The only substantial ground of appeal urged before the 
Board was that area known as the Pak Daman graveyard was 
not one continuous burial ground, but merely an area of unculti- 
vated ground in which here and there there were to be found 
graves or clusters or graves, and the defence set up was that 
vacant ground unoccupied by graves remained the private 
property of Makhdum Hassan Buksh, and that the Court of 
Wards was bound or entitled to deal with it for the benefit of 
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his estate without regard to the claim advanced by or on 
behalf of the Mahommadan community in Multan. 

The Punjab Land Revenue Act, 1887, Act XVII of 1887, 
s. 44, enacts that “an entry made in a Record of Rights 
in accordance with the law for the time being in force . 
shall be presumed to be true until the contrary is proved or 
a new entry is lawfully substituted therefor.” 

Their Lordships agree with the Chief Court in thinking that 
the land in suit forms part ofa graveyard set apart for the 
Mussulman community, and that by user, if not by dedication, 
the land is wakf. The entry in the Record of Rights seems 
conclusive on the point. Itis obvious that if it were held’ 
that within the area of the graveyard land unoccupied or ap- 
parently unoccupied by graves was private property and at 
the disposal of the recorded owner, it would lead to endless 
disputes, and the whole purpose of the Government in setting 
aside land as an open graveyard for the Mahommadan com- 
munity in Multan would be frustrated. 

Their Lordships will therefore humbly advise His Majesty 
that-the appeal should be dismissed. 

The appellant will pay the costs of the appeal. 


Appeal dismissed. 


Solicitors for the appellant : T. L. Wilson & Co. 
Solicitors for the respondents: Ranken Ford, Ford & Chester. 
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[On appeal from the High Court of Judicature at Fort William in Bengal. 4 
Present: 


LorD MACNAGHTEN, Lorp MOULTON, SIR JOHN EDGE 
AND Mr. AMEER ALI. 


DHARANI KANTA LAHIRI CHOWDHURI 1912 
f v. es 
GABAR ALI KHAN. : December 5, 


Suit for ejectment—Onus probandi on plaintif. 


In a suit for the ejectment of a defendant who admittedly is at the 
date of suit in possession of the land from which it is sought to eject 
him, it lies upon the plaintiff to prove not only a title against the 
defendant to the possession, but to prove that the plaintiff had been 
dispossessed or had discontinued to be in possession of the land within 
twelve years immediately preceeding the commencement of the suit, 


THE plaintiffs-appellants sued as zamindars to eject the de- 
fendants respondents from possession of seven puras or 
592 bighas of land. The Subordinate Judge dismissed the 
suit on the ground of res judicata. Onappeal to the High 
Court two learned judges disagreed on the question; which 
was referred to a special Bench, which decided that the pre-- 
vious litigation detailed in their Lordships’ judgment, did not 
operate as ves judicata in the present suit and remanded it for 
trial: see Dharani Kanta Lahiri v. Gaber Ali Khan.1) f 

The Subordinate Judge gave the plaintiff a decree for two 
puras of the lands in suit and for mesne profits and as to the 
remainder of the land'dismissed the suit. The High Court on 
cross-appeals dismissed the suit altogether. 

The plaintiffs thereupon appealed to His Majesty in Council. 


Sir H. Erle Richards K. C. and A. M. Dunne, for the 
appellants, submitted that the appellants being the zamindars 
had title to the lands in suit, that as the respondents were 
holding the same under a sanand which comprised only. two 
puras, the appellants were entitled to eject the respondents 
- from the remainder of the lands, and that the judgment of the 
Subordinate Judge was right and his decree should be restored. 


De Gruyther K. C. and B. Dube, for the respondents,—In the 
previous litigation it was found that the plaintiffs were not in 
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possession of any part of the lands in suit and in the present 
suit both Courts below have found that they were not in 
possession. The onus is on them to prove their possession .at 
some time within twelve years prior to the suit. Mohima 
Chundar Mozoomdar v. Mohesh Chundar Neogi)and Dinomoni 
Chowdhrani v. Brojo Mohini Chowdhrani (2). They have failed 
to discharge the onus and the High Court is right in dismissing 
the suit. The previous litigation operated as res judicata 
in this suit, which should be, therefore, dismissed. Bengal 
Tenancy Act (VIII of 1885), ss. ror, 102, 103, 106, 107, 108, 
158, and 189, and the Rules made by the Government 
thereunder referred to. 


Sir H. Erle Richards K. C. inreply.—The previous litiga- 
tion does operate as res judicata under s. 13 of the Code of 
Civil Procedure (Act XIV of 1882), which applies: Peary 
Mohun Mukerji v. Ali Shetkh@), The plaintiffs have proved 
their title to the lands in suit as zaminders and the defendants 
must show that the zamindars were dispossessed. : 

[ Lorp MouLTon.—It is for you to-show that you were in 
possession within twelve years prior to the suit]. 

It is enough for us to show the title. Reference was made 
to the Indian Limitation Act.(XV of 1877), Sch. II, Art. 142; 
and Law of Limitation by Mitra (1911 ed.), Arts. 142 and 144. 


The judgment of their Lordships was delivered by 


Sir JOHN EpGe.—This is an appeal from two decrees of 
the High Court of Judicature at Fort William in Bengal, dated 
the 3rd July 1908, which were made in an appeal and cross- 
appeal from the decree of the Second Subordinate Judge of 


‘Mymensingh, dated the rgth March 1906. 


The appellants are the zamindars of Mauzah Sahildeo in 
Pergunnah Mymensingh. The respondents are in possession of 
seven puras or 592 bighas of land within Mauzah Sahildeo 
from the possession of which the zamindars sought in the suit 
in which this appeal has arisen to eject them. The dispute 
as to the right to the possession of the seven puras of land 
arose out of an application which was made iu 1891 under s. 
103 of the Bengal Tenancy Act, 1885, by the then zamindars 





(2) (1888) L. R, 16 I, A, 23, 26. © (3) (1892) I. L. R, 20 Cal, 249. 
(2) (1901) L. R. 29 I, A, 24, 34, 
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of Mauzah Sahildeo to have lands in Mauzah Sahildeo measur- 
ed and a Record of Rights prepared. The .zamindars of 1891 
are represented in this appeal by the appellants. Upon that 
application the Collector of Mymensingh deputed an Amin to 
make the necessary measurements and to prepare a Record 
of Rights. ` When the measurement papers and ground plans 
were submitted by the Amin to the Revenue-officer, Gabar 
Ali Khan and Abdul Ali Khan, who are here represented by 
the respondents to this appeal, filed objections to the Amin’s 
report and claimed under a sanad of 181 5 seven puras of land, 
equivalent to about 592 bighas, as their mokurari chuck at 
an annual rent of Rs. 9. The Amin had measured the seven 
puras as land liable to the payment of ordinary rent to the 
zamindars. The zamindars disputed the claim. Thereupon 
the Revenue officer proceeded under the provisions of the 
Bengal Tenancy Act, 188 5, to hear and decide the dispute 
between the claimants and the zamindars. The defence of the 
zamindars was that the sanad upon which the claimants relied 
was a forgery, and that the claimants had no title to the lands 
in dispute. The Revenue-officer on the 21st March 1892 found 
that the sanad was genuine and gave the claimants a decree 
for two puras of land as their mokurari, the two puras being 
equivalent to about 156 bighas, and decided that the claimants 
must pay a rent to be fixed for the remainder of the 592 bighas 
which he found wasin their possession. From that decree 
of the Revenue-officer the claimants and the zamindars respect- 
ively appealed to the Special Judge. The Special Judge on 
appeal found that the sanad was genuine. He was, however, 
apparently in some doubt as to the extent of land which the 
‚claimants were entitled to hold under the sanad as their 
mokurari. In the sanad the land was stated to be two puras, 
and boundaries which were capable of being ascertained on 
the north, south, and west of the land were mentioned in the 
sanad, but the eastern boundary was stated to be an ail, 
boundary ridge. To the eastward of the western boundary of 
the land the nearest boundary ridge which was found was the 
boundary ridge between Mauzah Sahildeo and Dattagathi, but 
if the boundary ridge between Sahildeo and Dattagathi was 
the ail which was mentioned as the eastern boundary in the 
sanad the Mokurari chuck comprised seven puras or 592 bighas 
and not two puras only. The Special J udge, however, found 
as a fact that the claimants had for more than twelve years 
been in possession of the land which they claimed to hold 
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-P. ©. under the sanad, and gave them a decree on the r1th November 
1912 1893, establishing their right to hold the lands up to the 
~~ boundary line between Mauzah Sahildeo and Dattagathi as 

Daarsr their mokurari at a rent of Rs. 9 per annum. 
Kanra From the decree of the Special Judge of the 1rth November ` 

Gi Axı 1893 the zamindars appealed to the High Court at Calcutta. 
— Inthat appeal it was contended on behalf of the zamindars 

ae that they were entitled to eject the claimants from the land 

— ` held by them in excess of that covered by the sanad, and alter- 
natively that they were entitled to additional rent in respect 
of the excess land. The High Court construing the judgment 
of the Special Judge held that he had found as a fact that the 
whole of the land claimed by the claimants was held by them 
as a mokurari grant under the sanad, and their title to the land 
had not been acquired by adverse possession. The High Court 
also held that the question as to whether the zamindars hada 
right to eject the claimants did not properly arise in ‘the pro- 
ceedings. The High Court by its decree of the 9th July 1895 
dismissed the appeal from the decree of the Special Judge. 

The suit in which the present appeal has arisen was brought 
on the 8th July 1896 in the Court of the Second Subordinate 
Judge of Mymensingh. The plaintiffs in this suit, who claimed 
as or as representing the zamindars of Mauzah Sahildeo, in 
their plaint referred to the previous litigation which had been 
determined by the decree of the High Court of the 9th July 
1898, and alleged that there being no relationship of landlord 
and tenant between them and the defendants the decision in 
the previous proceedings was no bar to the suit; they further 
alleged that the sanad of 1815 was a fraudulent and forged 
-document ; that the defendants were wrongfully in possession of: 
the seven puras odd of land; and they claimed a declaration of 
title to the land in dispute and a decree for possession and for 
mesne profits and other reliefs. The principal defendants, who 
were Gabar Ali Khan and Abdul Ali Khan, in their written 
statement alleged that neither the plaintiffs nor their predeces- 
sors in title had been in possession of the lands in dispute 
within twelve years immediately preceding this suit or at any 
time ; that in the previous proceedings it had deen decided by 
a competent Court that the lands in suit were the mokurari 
chuck of the answering defendants, that that decision was 
upheld by the High Court, and the plaintiffs’ claim was barred 
by s. 13 of the Code of Civil Procedure; they further 
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alleged that the sanad of 1815 was a genuine sanad; that the 
` sanad of 1815 had been granted by the then zamindar in renew- 
al of a previous sanad of 1740; and that the defendants and 
their predecessors had for a long time been in possession of the 
lands in suit in mokurari chuck right under the sanad of 1815. 
In effect, according to the plaint the defendants were mere tres- 
passers in possession, claiming to hold the lands in dispute as 
their mokurari chuck under a forged sanad and, according to the 
written statement, the plaintiffs’ suit for possession was barred 
by limitation, and the defendants were entitled under the 
sanad of 1815 to hold the lands in dispute as their mokurari 
chuck at arent of Rs. 9 per annum. Putting a reasonable 
construction upon the written statement, the case of the 
defendants apparently was that they had held all the lands in 
dispute under the sanad of 1815; that that question was con- 
cluded by the decision in appeal in the previous proceedings, 
and should it be held that they did not hold the lands under 
the sanad, they in that event and to that extent relied -upon 
limitation as a bar to the suit. 

The suit came on for hearing before the Officiating Subordi- 
nate Judge of Mymensingh, who held that it having been 
decided in the previous proceedings by a competent Court that 
the defendants held the lands in suit as a mokurari chuck 
under the sanad set up by them, the principle of res judicata 
` applied, and the suit was barred by s. 13 of the Code of Civil 
' Procedure, and by his decree of the 29th August 1898 dismissed 
the suit. From that decree the plaintiff, Dharani Kanta 
Lahiri Chowdhuri, on his own behalf and as executor of 
Abhoya Kanta Lahiri Chowdhuri, appealed to the High Court 
at Calcutta. The High Court in appeal held that s, 1 3 of the 
Code of Civil Procedure did not apply, allowed the appeal, and 
by their order of the 13th August 1902 remanded the suit to 
the Court of First Instance to be decided on its merits. 

On the hearing of the suit under the order of remand 
of the 13th August 1902, the Officiating Subordinate 
Judge of Mymensingh found that the sanad of 181 5 was 
genuine and binding on the plaintiffs; that the sanad covered 
only two puras of land and nothing more, and that as 
to the lands lying to the eastward of, those two puras he 
stated :— 


“There is virtually no evidence to suppose that the eastern portion or any 
portion of it was at all cultivated or otherwise occupied by anyone beyond 
twelve years of the institution of the suit.” - $ i 
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The Officiating Subordinate Judge, by his decree of the, 
‘ygth March 1906, fixed the eastern boundary of the two puras 
‘and gave the plaintiffs a decree for possession of that portion 
of the lands in suit which lay to the eastward of that boundary, 
‘and for mesne profits. 


From the decree of the 19th March 1906 of the Officiating 
Subordinate Judge each side appealed to the High Court at 
Calcutta. The High Court on appeal found that the sanad of 
.1815 was genuine, that the two puras mentioned in the sanad 

were merely a misdescription of the extent of the area covered 
by the sanad, and that the sanad covered all the lands in 
dispute up to the boundaries between the Mauzah Sahildeo 
‘and Dattagathi. In effect the High Court found that the 
seven puras or 592 bighas of land in dispute were held by the 
‘defendants under the sanad of 1815 as their mokurari at a rent 
‘of Rs. 9 per annum. The High Court also found that the 
plaintiffs had entirely failed to prove that they were ever in 
possession of any of the lands in suit or that they were dis- 
possessed by the defendants. The High Court dismissed the 
appeal of the plaintiffs and allowed the appeal of the defen- 
dants. The result was that the suit was dismissed. From that 
decree of the High Court this appeal has been brought. 

Their Lordships accept the concurrent findings of the High 

Court and the Officiating Subordinate Judge as to the sanad of - 
1815 being a genuine sanad,as conclusive on that question. There 
can be no doubt that the defendants-respondents have under the 
sanad a mokurari right in at least two puras of land bounded 
on the north by a cattle track, on the west by the Kalni Bil, 
on the south by the Utiarkona Khal, and on the east by an 
ail, boundary ridge. Thers is also no doubt that the nearest 
, boundary ridge to the eastward of the Kalni Bilis the bound- 
ary ridge between Mauzah Sahildeo and Mauzah Dattagathi. 
There is no reliable evidence to prove that between the Kalni 
Bil and the boundary ridge between Mouzah Sahildeo and 
Dattagathi there had ever existed any ail or boundary ridge. 
The defendants-respondents were for more than twelve years 
before the commericement of this suit in possession of the 
seven puras or 592 bighas of landin dispute which are bound- 
ed on the west by the Kalni Bil and on the east by. bound- 
ary ridge between Mouzah Sahildeo and Dattagathi, -and 
there is no reliable evidence to show when the defendants 
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first obtained possession of those seven puras of land. If the 
lands which it was intended that the sanad should cover had 
not been described as two puras, there would have been no 
difficulty in holding that the seven puras of land were the 
mokurari holding of the defendants-respondents. Their Lord- 
ships have found it difficult to accept the conclusion of the 

High Court, that the mention of the two puras in the sanad 
` merely amounted to a misdescription which may be rejected 
for the purpose of interpreting that document, but the land 
in dispute was in 1740 and in 1815 covered by jungle, and it 
does not appear that it had ever been measured until it was 
measured by the Amin in consequence of the application of 
1891, and the facts, so far as they can now be ascertained, 
point strongly to the conclusion that the defendants-respond- 
ents, and those whom they represent as sanad-holders have 
held the whole seven puras as their mokurari, and the 
plaintiffs-appellants have failed to prove that they or the 
zamindars whom they represent have had possession of any 
portion of those seven puras since the sanad was originally 
granted in 1740, and further they have failed to show what 
was the ai which was the eastern boundary of the lands 
covered by the sanad if it be not the boundary ridge between 
Mauzah Sahildeo and Dattagathi. : 

The suit is one for the ejectment of persons who admittedly 
were at the date of suit in possession of the seven puras of 
land from which it is sought to eject them. It lay upon the 
plaintiffs to prove not only a title as against the defendants 
to the possession, but to prove that the plaintiffs had been 
dispossessed or had discontinued to be in possession of the 
lands within the twelve years immediately preceding the 
commencement of the suit. Their Lordships find that the 
plaintiffs failed to prove a title as against the defendants to the 
possession of the lands in dispute or any part of them; they 
failed to prove that the lands, the possession of which they 
claimed, were not the lands covered by the sanad; and they 
failed to prove that they had been dispossessed or that their 
possession had been discontinued within twelve years before suit. 

Under the circumstances, their Lordships do not consider 
it necessary to express any opinion as to whether the decision 
of the Special Judge of the 1zth November 1893 in the pre- 
vious proceedings did or did not, by reason of s. r 3 of 
the Code of Civil Procedure, operate as a bar to the main- 
tenance of this suit, : 
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Their Lordships will humbly advise His Majesty that this 


appeal should be dismissed, and the decrees of the High Court 
of the 3rd July 1908 be affirmed. The appellants must pay 
the costs of -this appeal. 


Appeal dismissed. 


Solicitors for the appellants: Watkins & Hunter. 
Solicitors for the respondents: T. L. Wilson & Co. 


{On appeal from the High Court of Judicature at Allhabad,] 
Present : 


LORD MACNAGHTEN, LORD MOULTON, SIR JOHN EDGE 
AND MR. AMEER ALI. | 


LALLU SAHI 
v 


MAHANT RAJBANS BHARTHI.* 


Suit to enforce hypothecation bonds— Want of consideration—Securities for 


which no consideration passed should not be made securities for money 
advanced under another agreement between the same parties, 


Where in a suit for sale under s, 88 of the Transfer of Property Act 
(IV of 1882) of immovable property mentioned in two hypothecation 
bonds the proved facts were that the plaintiff and the defendant agreed 
that in consideration of the plaintiff defraying a share of the expenses 
of some litigation between the defendant and one K. B. the defendant 
should grant a lease to the plaintiff’s brother of a share in a certain 
mouza, and should when the litigation was concluded execute a gale 
deed of that share to the plaintiff, that under the agreement the plain- 
tiff paid certain sums of money, to the defendant, who put the plaintiff 
in possession of the said share under a perpetual lease, that the bonds 
in suit were subsequently to the agreement and before the termination 
of the litigation given to be used should the defendant refuse to execute 
the sale deed, that the defendant was successful in the litigation and 
had always been ready to carry out the agreement on his part, The 
Subordinate Judge found that there was no consideration passed for the 
bonds, but, in view of the fact that plaintiff had paid certain expenses 
of the litigation, gave the plaintiff a decree upon the bonds for part 
of his claim, and as to the remainder of his suit dismissed it. The 
High Court on appeal found that there was no consideration passed 
for the bonds in question and dismissed the plaintiff’s suit :— 

Held, that no consideration passed for the bonds; that securities in 
respect of which there was no consideration ought not to be made, as 





* Reported by J. M. Parikh, Barrister-at-law, London. 
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was done by the Subordinate Judge, securities for the expensess P. Q. 
which were defrayed by the plaintiff in htigation between the defendant 9 
and K. B.; and that the plaintiff’s suit must be dismissed, lola 


Two consolidated appeals from two decrees of the High TAWI Bant 
Court of Allahabad, dated the 31st of March, rg1o. They arose + hee 
out of a suit instituted by the appellant, as plaintiff, in the Razpans 
Court of the Additional Subordinate Judge of Gorakhpur in Buarrsr 
the North-Western Provinces of India, to enforce two mortgage ~T 
deeds executed by Mahant Rajbans Bharthi, the principal 
respondent, and to recover the sum of Rs. 10,418-11-0 by sale 
of the mortgaged property. 

The Subordinate Judge made a decree under section 88 of 
the Transfer of Property Act in favour of the plaintiff for a part 
of his claim. Both parties appealed therefrom to the High 
Court. That tribunal dismissed the appeal of the plaintiff, 
and decreed that of the first defendant, Mahant Rajbans 
Bharthi, with the result that the suit of the plaintiff was dis- 
missed with costs. The plaintiff thereupon brought the 
present appeals: The facts of the case are fully stated in their 
Lordships, judgment, : 


De Gruyther K. C. and B. Dube, for the appellant, contended 
that the defendant admitted before the Sub-Registrar the 
execution of the bonds and the receipt of the consideration 
therein stated, and consequently it was for him to prove that 
the plaintiff received no consideration for the bonds, and 
submitted that the defendant had not discharged the onus that 
lay on him. 


Ross K. C. and O'Gorman, for the respondent, submitted 
that there were concurrent findings of the Court below that 
no consideration passed for the bonds and that the High Court 
was right in dismissing the suit. 


De Gruyther K. C. replied. 
The judgment of their Lordships was delivered by 


Sir JOHN EpGE.—The suit in which these two consolidated 
appeals have arisen was brought by Babu Lallu Sahi, the 
appellant here, in the Court of the Additional Subordinate 
Judge of Gorakhpur, against Mahant Rajbans Bharthi and 
Babu Thakur Singh, who are the respondents to these appeals. 
The suit was brought upon two hypothecation bonds, dated 
espectively the 23rd March 1900 and the 27th April 901) 
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which were made by the defendant Mahant Rajbans Bharthi. 
The first bond was made in favour of Babu Rajdeo Singh, 
deceased, who, in fact, was in that transaction benamidar for 


ace SAHI the plaintiff, and was the father of the defendant Babu Thakur 
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BHARTHI 
Sir John 
Edge, 


Singh, a pro forma defendant against whom no relief was 
sought. The second bond was made in favour of the plaintiff. 
The suit was a suit for sale under s. 88 of the Transfer of 
Property Act, of the immovable property mentioned in the 


“ponds. The consideration for the bonds was alleged in the 


plaint to have been old and present debts. In his written 
statement the defendant, Rajbans Bharthi, denied that any 
consideration had been given or received for the bonds, and 
stated his version of the transaction between him and the 
plaintiff which briely was that he, Rajbans Bharthi, being 
involved in a dispute and litigation with one, Karya Bharthi, 
relating to property appertaining to a math, it was agreed 
between the plaintiff and him, Rajbans Bharthi, that in consi- 
deration of the plaintiff defraying one-third of the expenses 
in'the case he should put the plaintiff in possession of an eight 
annas share in Mauza Sirsia Gotha, and in the event of Rajbans 
Bharthi succeeding in the litigation he should execute a sale 
deed of the eight annas sharein favour of Babu Gobardhan Sahi, 
the plaintiff's brother. In his written statement Rajbans 
Bharthi further alleged that under a perpetual lease of the 
31st December 1898 he put the plaintiff in possession of the 
eight annas share in Mauza Sirsia Gotha, and that subsequently, 
during the pendency of the litigation, the plaintiff, without 
any consideration, obtained from him four bonds, of which two 
are the bonds in suit. 

At the trial before the Additional Subordinate Judge, the 
plaintiff gave evidence. His case was that the bonds had been 
given as security for the repayment of money which: he alleged 
that he had advanced to or on behalf of Rajbans Bharthi. He 
stated that the defendant had borrowed Rs. 6,200 from 
him, but he could not remember the occasions on which 
he gave the money; he had no documentary evidence 
to show what sums he had advanced to or on behalf of 
Rajbans Bharthi ; he produced no account-book; he had no 
witness to prove that he had advanced any money to or on 
behalf of Rajbans Bharthi ; and. he swore that no agreement 
had been made between them for the execution of any sale 
deed. It was not proved what the expenses of the litigation 
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amounted to. No money had passed on the registration of 
the bonds. On the other hand, it was proved by witnesses, 
whose evidence their Lordships see no reason to doubt, that 
they were present when it was agreed that the plaintiff should 
defray one-third of the expenses of the litigation, and that a sale 
deed of the eight annas share in Mauza Sirsia Gotha should be 
executed in his favour by Rajbans Bharthi, when the case was 
concluded. It was also proved that Rajbans Bharthi agreed to 
execute a lease of the eight annas share. Rajbans Bharthi also 
proved the circumstances under which he made the bonds in 
suit; that there was no consideration for them; that the bonds 
were given by him at the request of the plaintiff so that they 
might be used in case he should not execute the sale deed; 
and he swore that he had always been willing to execute the 
sale deed, but the plaintiff and his brother Gobardhan were 
not willing that the sale deed should be executed, and he was 
helpless. 

The Additional Subordinate Judge did not believe the 
plaintiff's evidence, but finding that the plaintiff had paid part 
of the expenses of the litigation in which Rajbans Bharthi had 
been engaged, the Additional Subordinate J udge gave the 
plaintiff a decree upon the bonds for part of his claim, and as 
to the remainder of his claim dismissed the suit. 

From that decree the plaintiff and Rajbans Bharthi, respec- 
tively, appealed to the High Court at Allahabad. On the 
hearing of the appeals the High Court disbelieved the plain- 
tiffs evidence, and accepting as true the evidence which had 
been given on behalf of Rajbans Bharthi, dismissed the plain- 
tiffs appeal, and allowing the appeal of Rajbans Bharthi, dis- 
missed the suit. 

Their Lordships do not believe the evidence of the plaintiff 
they find that the plaintiff and the defendant R ajbans Bharthi 
agreeed that in consideration of the plaintiff defraying one- 
third of the expenses of the litigation between the defendant 
Rajbans Bharthi and Karya Bharthi the defendant should 
grant a lease to the plaintiffs brother Gobardhan Sahi of an 
eight annas share in Mauza Sirsia Gotha, and should when that 
litigation was concluded execute a sale deed of that share to 
the plaintiff, and that under that agreement the plaintiff paid 
such moneys as were paid or advanced by him. Their Lord- 
ships find that the bonds in suit were subsequently to that 
agreement and before the termination of the litigation given 
to be used should the defendant Rajbans Bharthi refuse to 
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execute the ‘sale deed. Rajbans Bharthi has always been 
ready to carry out the agreement on his part, and their Lord- 
ships agree with the High Court that no consideration passed 


„Larru Sant for the bonds, and that securities in respect of which there 


v. 
MAHANT 
RAJBANS 

, BHARTHI 


Sir John 
Edge. 


1912 


—— 


December 10. 


was no consideration ought not to be made, as was done by 
the Additional Subordinate Judge, securities for the expenses 
which were defrayed by the plaintiff in the litigation between 
Rajbans Bharthi and’ Karya Bharthi. 


Their Lordships will humbly advise His Majesty that the 


consolidated appeals should be dismissed and the decrees of 
the High Court be affirmed. The appellant must pay the costs 
ofsthese appeals. Appeal dismissed. 


Solicitors for the appellants: Barrow, Rogers & Nevill. 
Solicitors for the respondents : Ranken Ford, Ford & Chester. 


[ On appeal from the Court of the Judicigl Commissioner of Oudh. ] 
Present : 


. LORD MACNAGHTEN, LORD MOULTON, SIR JOHN EDGE 


AND Mr. AMEER ALL’ 


PANDIT SURAJ NARAIN 
v. ° 


PANDIT IKBAL NARAIN. 


Mitakshara law—ZJoint Family—Separation—Exclusion from joni property— 


Claim for mesne profits. 


What may amount to separation or what conduct on the part of some 
of the members may lead to disruption of a joint undivided Hindu 
family governed by the Mitaksbara law and convert a joint tenancy into 
a tenancy in common must depend on the facts of each case, A definite 
and unambiguous indication by one member of intention to separate 
himself and to enjoy his share in severalty may amount to separation. 
But to have that effect the intention must be unequivocal and clearly 
expressed and must relate to a division of rights in property, Separa- 
tion from commensality does not as a necessary consequence offect-a 
division of the joint undivided property. 

Rewun Persad v, Mussumat Radha Beeby (1) and Appovier v, Rama 
Subba Aiyan (2), followed, 

Where the managing member of a joint family was all along offering 
a member, who was separate in food and worship, a monthly allowance 
which he refused to accept as being inadequate, : 


En a es, 
* Reported by J. H. Parikh, Barris- (1) (1846) 4 M. I. A, 137, 
stersat-law, London. : : (2) (1866) 11 M I, Av 75. 
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Held, that it did not amount to exclusion from the joint estate and 
consequently the said member was not entitled to claim mesne profits 
on the ground of exclusion. 


THE only question in issue in the appeal was whether the 
appellants were entitled to mesne profits on the ground that 
they separated in property in October Igor from the joint 
Hindu family governed by the Mitakshara law and of which 
they were admittedly members, or that they were excluded 
from the joint estate. i 

The Additional Judge came to the conclusion that they 
had saparated in October rgor, that since their separation they 
had been excluded from the joint family property, and that 
consequently they were entitled to mesne profits. . 

On appeal -the Judicial Commissioner held that neither 
separation nor exclusion had been proved and that the claim 
for mesne profits was consequently not sustainable. 

The appellants then appealed to His Majesty in Council. 

The material facts are stated in the judgment oftheir Lord- 
ships. 


De Gruyther K. C. and B. Dube, for the appellants.—Sepa- 
ration of a joint Hindu family may be effected without an instru- 
ment in writing: Rewun Persad v. Mussumat Radha Beebyi), 
The case of Appovier v. Rama Subba Aiyan (2) does not lay 
down that there must be a written instrument to effect separa- 
tion ; but it simply says that where there is a written instru- 
ment, it must show separation of the joint property in certain 
defined shares.. A mere declaration by one member that he was 
separate from the others is sufficient to effect-separation: Bulakee 
Lali v. Mussamut Indurputtee Kowar) ; Mussamut Vato 
Koer v. Rowshun Singhi); Raghubanund Doss v. Sadhu 
Churn Doss (5); Radha Churn Doss v. Kripa Sindhu Dass (6); 
Sudarsanam Maistri v. Narasimhulu Maistri (); and Joy 
Narain Giri v. Grish Chunder Myti(8). The evidence establi- 
shes that Suraj Narain expressed his intention to separate in 
October 1901 and that he was excluded from that time from 
participation in the profits derived from the joint estate, It 
is, therefore, submitted that he is entitled to mesne profits, 





(1) (1846) 4 M. I. A. 137, 168, (5) (1878) I. L. R. 4 Cal. 425, 

(2) (1866) 11 M, I. A. 75, 89,90, (6) (1879) I. L, R, 5 Cal. 474, 476 & 411e 
(3) (1865) 3 W. R. 4. (7) (1901) I. È. R, 25 Mad. 149, 156, 
(4) (1867) 8 W. R. 82. (8) (1878) L, R. 5 I. A, 228, 


R 68 


a 


458 
P, O. 


1912 
oy 
Panpit 
SURAT 
NARAIN 
v. 
PANDIT 
IKBAL 
NARAIN 


THE BOMBAY LAW REPORTER. [voL. XV. 


Ram Pershad Singh v. Lakhpati Koer G) and Balkishen Das 
y. Ram Narain Sahu (2) were distinguished. 


A. M. Dunne, for the, respondents.—Whether there was 
separation or not was a question of fact. If Suraj Narain had 
separated in October 1901, as contended, he would not have 
said in 1903, as the evidence shows, that he was joint, It is 
also proved that he was offered an allowance, which he refused 
to8accept as inadequate. It is, therefore, submitted that he is 
not entitled to mesne profits. 7 


| De Gruyther K. C. replied. 
- The judgment of their Lordships was delivered by 


MR. AMEER ALI.—The point for determination involved in 
this appeal turas on the question whether the plaintiffs, who 
were admittedly members of a joint Hindu family governed 
by the Mitakshara law, separated as they allege in October 
i901, or whether they continued joint in property, if not in 
food and worship, as the defendants contend up to the insti- 
tution of the suit in 1905. 

The parties are Kashmiri Brahmins settled in Oudh and, 
with the exception of the defendant Ratan Lal, are. descended 


from one Pandit Bishan Narain who died over forty years 


_ago. He left four sons, of whom Pandit Suraj Narain the first 


plaintiff is the only one now surviving. On Bishan Narain’s 
death his eldest son Raj Narain became the Karta of the joint 
family, On his death in -1890, Ram Narain, the next in 
order of seniority, assumed charge of the family estate. 
He died in October 1900, leaving a daughter who is 
married to the defendant: Ratan Lal. Her son Raj Indar 
Narain appears to have been adopted by Ram Narain, 
and although his name frequently appears in the course of the 
present litigation he is no party to the action. On the death 
of Ram Narain, the defendant Bakht Narain, who has died 
since the institution of this suit, applied in November. 1900 for 
mutation of names in the Collector’s Register in respect of the 
joint family property. On the 8th of December 1900, Suraj 


’ Narain filed a petition objecting to the mutation being effected 
in Bakht Narain’s name alone, and praying that his name 


along with the plaintiff's and Raj Indar Narain’s might be 


‘entered in equal shares. 


Te 
(2) (1902) L. R, 30 I. A, 1. (2) (1903) L, Ra 30 I. A, 139, 
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” Some action appears to have been taken by the Revenue 
authorities on the application of Bakht Narain, but before any 
definite order was made, the parties came to a settlement 
which was embodied in a deed of compromise. This document 
bears date the 27th of February rgor, and after reciting the 
facts connected with Suraj Narain’s application, proceeds to 
state as follows :— 


“ Hence, in submitting this application we pray that mutation of names 
be effected in favour of Pandit Bakht Narain alone as the head of a joint 
family, and the status of the family has continued joint from the death of 
Pandit Ram Narain up to this day and shall remain so as long as any dispute 
does not arise among the heirs,” 


Bakht Narain’s name was accordingly entered with regard 
to the entire joint estate, and matters apparently remained 
in statu quo for the next two years. In consequence of some 
quarrel with his elder brother, Suraj Narain, on the sth of May 
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1903, applied to the Revenue authorities to have his and Raj - 


Indar Narain’s names entered jointly in respect of two-thirds 
of the family properties. 

The differences between the brothers seem to have been 
mainly connected with the question of shares the two 
branches of the ` family, would take upon a partition. 
As Bakht Narain had three sons and Suraj Narain had 
only’ two, the latter evidently apprehended that if the 
division were to be made per capita his branch would obtain a 
‘smaller share. The compromise of February 1901 which 
‘provided for a reference to the-Advocate-General was really 
‘intended to remove this fear on the part of Suraj Narain. 

On the 3rst August 1903 the Assistant Collector made an 
order in favour of Suraj Narain. This order was reversed on 
appeal by the Deputy-Commissioner on the 30th of October 


1903. The Deputy Commissioner embodies in his judgment ` 


the actual contentions advanced before him by the parties, 
which afford a strong indication of the views they then took 
of the position of the family. Their Lordships will refer to 
this document when dealing with the arguments at the Bar on 
this appeal. 

After’ the Deputy Commissioner’s order, Suraj Narain 
returned to the service of the Amethi Estate and remained 
there up to the end of 1904. In June 1905 he, in conjunction 
with his surviving son, brought the present suit against Bakht 
Narain and his sons for a partition of the family properties, 
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The various proceedings in the suit of Bakht Narain against 
Ratan Lal, in which Suraj Narain ‘attempted to be joined as a 
plaintiff, have no direct bearing on the question their Lord- 
ships have to consider. 

In the present action the plaintiffs, Suraj Narain and his son, 
claimed to.recover mesne profits from Bakht Narain and his 
pranch of the family, on the ground that they had separated 


` from the joint family in October rg901. Their contention was 


accepted by the Subordinate Judge who made a decree in their 
favour on that basis. The Judicial Commissioners have on 
appeal reversed his decision; and the present appeal to His 
Majesty in Council is from ‘their judgment. The learned 
Judges have carefully and elaborately examined the evidence 
on the question of the alleged separation in October 1901 ; 
and as their Lordships agree with the main conclusions of 
the Court below, they do not consider it necessary to deal - 
with the matter in detail. 

The principle applicable to cases of separation from the joint 
undivided family has been clearly enunciated by this Board in 
Rewun Persad v. Mussumat Radha Beeby®) and the well- 
known case of Appovier v. Rama Subba Aiyan(?), What 
may amount to a separation or what conduct on the 
part of some of the members may lead to disruption of the 
joint undivided family -and convert a joint tenancy into a 
tenancy in common must depend on the facts of each case. A 
definite and unambiguous indication by one member of inten- . 
tion to separate himself and. to enjoy his share in severalty 
may amount to separation. But to have that effect the inten- 
tion. must be unequivocal and “clearly expressed. In the 
present case that element appears to their Lordships to be 
wholly wanting. By the compromise of February the parties 
had agreed to retain the status of jointness which had existed 
till then “until any dispute arose among the heirs.” Suraj 
Narain alleges that he separated a few months later; there is, 
however, no writing in support of his allegation, nothing to 
show that at that time he gave expression to “an unambiguous 
intention on his part to cut himself off from the joint undivided 
family. The oral evidence on which the allegation has mainly 
rested, as the learned Judges in the Court below point out, is 
either inconclusive or unreliable. On the other hand, his 
conduct, borne out by documents, is clearly against his conten- 
a a a ee 


(1) (1846) 4 M. I. A, 137. (2) (1866) 11 M, I. A. 75, 
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tion. After the compromise of February 1901, the mutation 
proceedings instituted by Bakht Narain in November 1900 were 
continued, and on the and of January 1902 the Revenue Officer 
directed that the statements of the two brothers should be re- 
corded to ascertain in whose name the entry should be “made.” 
And on the 8th of February the officer in question made the 
following order :— 

As the statements of Pandit Bakht Narain and Suraj Narain have been 
received and they unanimously show their willingness for the entry of the 
name of Bakht Narain and declare his possession also, and as no one has 
filed any objection, it is therefore ordered that, after expunging the name 
of Ram Narain, deceased, the name of Bakht Narain be entered and the 
file be submitted to the officer in charge of Pargana for sanction.” 

The conduct of Suraj Narain on this occasion was certainly 
not consistent with his allegation that he had severed his 
connection with the joint family, of which Bakht Narain was 
the acknowledged “head,” iù October 1901. 

In his application of the 5th May 1903, among other matters, 
he speaks of a separation in “mess and worship,” but there is 
no mention of a division of rights in property. Had his present 


statement been true, some reference would unquestionably. 


have been made to it in this document. Separation from com- 
mensality, as was observed in the case of Rewun Persad v. 
Radha Beeby, dose not asa necessary consequence effect a 
division of the joint undivided property. ‘A separation in 
mess and worship may be due to various causes, and yet the 
family may continue joint in estate. In the present case there 
is evidence to show it arose from a difference in the religious 
opinions of the two brothers. 

But the conduct of Suraj Narain after the: oide of the Deputy 
Commissioner on the 3oth October 1903, and the statements 
of his pleader before that officer, leave no doubt in their Lord- 
ships’ mind. that his present allegation is unfounded. The 
passage in the Deputy Commissioner’s judgment which gives 
the substance of these statements is important. After reciting 
some of the facts connected with the dispute before him; the 
judgment proceeds thus ; 

Ultimately on the 29th February 1901 [ ste. ], by virtue of a compromise, 
the name of Bakhat Narain was entered ‘as manager and head of a joint 
Hindu family. By a clause at the end of this agreement Bakht Narain was 
to remain so recorded so long as there should be no dispute among the 
warisan.. There is now a discussion as to the meaning of the word warisan, 


Mı. Jackson for. appellant argues that it clearly refers to the heirs of the 
executant of the compromise, Mr. Champat Rai for the respondent main- 
« ` t Yes 
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P Q tains thatit refers to the executants themselves ; and as they are now in 
disagreement he wishes to have his client’s name recorded in the Govern- 

1912 ment registers. : 
hae Here it is necessary to say that thereis a third party, Raj Indar Narain, 


pone said to be the adopted son of Ram Narain, 
ae Bakht Narain now denies the validity of the adoption.” 
Ue And the order is, “I think that Suraj Narain and Raj Indar 


Panir Narain” (the applicants in that case ) “ should go to the 
ek Civil Court and get their shares clearly defined.” } 
— The statement of Mr. Champat Rai appears tọ their Lord- 
Mr. ane ships to involve a clear admission that the joint, status had 
A continued till then ; and that as the parties were, to use his 
words as recorded by the Deputy Commissioner, “now in 
disagreement,” he „yished to have his client’s name recorded in 
the Government Registers. ; 
After the dismissal of his application, as already observed, 
Suraj Narain went away to Amethi without making an attempt 
to go to the Civil Court. Although Suraj Narain made various 
attempts to come in asa plaintiff in the suit Bakht Narain had 
prought against Ratan Lal, it may be taken as well established 
that after the Deputy Commissioner’s order a remained 
in statu quo until the present action was instituted. Their 
Lordships are of opinion that the allegation regarding. a 
separation in October 1901 of rights in property/fails, and that 
the view of the learned Judges in the Court |below is well 
founded, that the plaintiffs are not entitled to claim mesne 
profits on that basis. 
But it is urged that as the plaintiffs did not, after the dis- 
‘putes arose between the two prothers, receive any profits from 
the joint estate, they are entitled to mesne {profits on the 
‘ground of exclusion. The evidence is clear and distinct on 
this point, and shows that Bakht Narain was all along offering 
Suraj Narain an allowance of Rs. 200 a month which he refused 
to accept as being’ inadequate. This certainlly does not, in 
' their Lordships’ judgment, amount to exclusion from the joint . 
estate. . 
On the whole their Lordships are of opinion that this appeal 
fails and ought to be dismissed with costs and their Lordships 
will humbly advise His Majesty accordingly. 


_ Appeal dismissed. 
Solicitors for Lhe-appellants : Barrow, Rogers & Nevill. 
| Solicitors for the respondent : Pemberton, Cape & Gray. 
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[On appeal from the High Gourt of Judicature at Madras] 
Present: A 


LorD MACNAGHTEN, LoRD MOULTON, SIR JOHN EDGE 
AND MR. AMEER ALI. 


SRIMAT PRATHIVADI BHAYANKARAM GOVINDA 
CHARYULU | ; 


, v. : 
_ SRI RAJAH RANGAYYA APPA RAO BAHADUR.* 


Suit for ejectment—Claim as the nearest reversioner— Proof. 


Where the plaintiff claimed to recover possession of a village on the 
allegation that he was the nearest reversioner of the last male owner 
thereof, and traced common descent froma person named A, who 
existed at some remote period of antiquity and it was in evidence that 
a number of persons claimed to be descended from the saide A :— 

Held, affirming the High Court, that the plaiatiff failed to establish 
his allegation and that the suit must be dismissed. 


THE father of the appellants, Vendanta Desika Charyulu 
claimed to recover possession of a village called Velern on the 
allegation inter alia that he was the nearest reversioner to the 
last male owner Govinda’ Chariar who died leaving a widow 
Perindevi and a son, who died a minor. Perindeyi, who 
succeeded, died in 1888. It appears that in 1891 one Annam 
Govinda sued to recover possession of the same village making 
the said Vedanta Desika Charyulu and others defendants on 
the allegation,.that he, Annam Govinda, was the nearest rever- 
sioner of the said Govinda Chariar. . 

This suit went up to the High Court which came to the con- 
clusion that both the plaintiff and the defendant were Samano- 
dakas, and dismissed the suit on the ground that “ there is no 
reliable evidence for the plaintiff as to his position among the 
Samanodakas.” The High Court also refused to accede-to the 
contention that it must be assumed that the plaintiff and 
the defendant were Samanodakas of equal degree. In the 
present suit the Subordinate Judge accepted the finding of the 
High Court in the previous suit and held that the plaintiff and 
his five brothers were Samanodakas and made a decree in 
favour of the plaintiff giving him possession of one sixth of the 
village in suit. His reasons were as follows :— 


SSS 
* Reported by J. M. Parikh, Barrister-at-Law, London, 
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“Looking to the nature of this case, there can be no‘doubt that when 
there are rival Samanodakas every reversioner coming as the plaintiff must 
be non-suited owing to his failure to prove his actual position in the line, 
and consequently his preferential right over his opponents. Such is the 
difficult and awkward position which the plaintiff has now the misfortune 
of occupying. He cannot get over the difficulty by means) of tracing the 
actual line. But he is in one way fortunate in having no other competing 
Samanodaka in the field....... EPER TT .. Plaintiff has dow the position 
of being the only Samanodaka in the field, If there should be any other 
nearer than this plaintiff, the 1st defendant should have brought him on 
the record to compete with this plaintiff, I have therefore resolved to 
hold that the plaintiff is the nearest heir to the deceased last male owner,” 


On appeal the High Court reversed the decision of the lower 
Court and dismissed the suit. The judgment searing on the 
point in issue was as follows :— 


“Tt lay on the plaintiff to prove that he was the heir of Perindevi’s 
husband at her deaths... Lhe Subordinate Judge who had this 
case before bim on the present occasion as well as Mr, Sindara Rao who 
had to deal with another suit before seemed to have been greatly influenced 
by the fact that the plaintiff’s family as well as that of Perindevi’s husband 
are believed to trace their descent from one Annan who lived long ago. — 

How long ago this gentlemen lived, there is no means of knowing, From 
the way in which reference is, made to him he may have lived centuries 
back, and one of the witnesses proves that there are families in Conjeever- 
am also claiming descent from this Annan. « It is idle to attach any signifi” 
ance to the fact that the two families are descended from! this man of such 
antiquated history. Some evidence has been called to/show that some 
members of the plaintiff’s family observe pollution with reference to 
deaths in Perindevi’s family. This is contradicted on behalf of the defend- 
ant, but assuming that the evidence has some truth in it, it is impossible to 
base any finding asto the plaintiff's precise relationship to Perindevi’s 
husband upon it. In short, the evidence in our opinion fails altogether to 
make out the precise relationship of the plaintiff and his brothers to 
Perindevi’s husband and that if they were his relations, there were at her 
death none nearer than they so as to make them the parties entitled to 
the succession then.’ f 


The appellants, representing the plaintiff then, appealed to 
His Majesty in Council. . : : 


De Gruyther K. C. and J. M. Parikh, for the appellants, 
referred to Partab Narain Singh v. Ti vilohinath Singh) and 
Khunni Lal v. Gobind Krishna Narain(2). 


Sir H. Erle Richards K. C. and K. Brown, for the respond- 
ents, were not heard. | 

The judgment of their Lordships was delivered by 
' — 00884) L, R. 11 I, A, 197. (2) 0911) L. R. 38 T, A. 87, 
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Mr. AMEER ALI.—This is an appeal from a judgment and È. C. 
decree of the High Court of Madras dated the gth of March 1912 
1906, and arises out of a suit brought by one Desika Charyulu, cae 
since deceased, the fathér of the present appellants, in the Sprmar 
Court of the Subordinate Judge of the Kistna District, to Praratvant 


recover possession of a village called Veleru, ‘lying in the sub- SRI EE 
district of Nuzvid. RANGAYYA 


The village in question appertained originally to the zamin- — 
dari of Nuzvid, which belongs to the first defendant. It 
appears to have been granted in perpetuity somewhere about 
the middle of the 18th century by the zamindar of the time to 
a priestly family whose last direct representative, Govinda 
Chariar, died in 1847. He left him surviving a widow named 
Perindevi and an infant son who died shortly after. Perindevi 
on the death of Govinda Chariar, obtained possession of the 
entire property including the village of Veleru, first as the 
guardian of her son, and afterwards as his heir entitled to the, 
limited estate under the Hindu law. In 1885 she granted a 
lease of Veleru for ten years to the first defendant, who is now 
represented by his son, the respondent Appa Rao. And in 
1887 she gave to him another lease for a further term. of ten 
years. The defendant is admittedly in possession of the village 
of Veleru under those leases, > 

Perindevi died in January 1888, and the present suit was 
brought by the plaintiff in 1900, on the gtound that he was the 
adopted son of Goyinda Chariar, and that the leases created 
by.the widow terminated with her death and were not binding 
against him. He also alleged that as the widow had been let 
by him into possession of the village in question, the defendant 
was estopped from disputing or denying his title. In the alter- 
native he urged that he along with his brothers, defendants 
two to five, were the nearest reversioners to Govinda Chariar, 
and that, therefore, he was entitled to recover the village by 
virtue of his own right and of that of his brothers, 

The Subordinate Judge, after a careful examination of the 
evidence, came to the conclusion that the plaintiff had failed 
to establish his allegation. of adoption by Govinda Chariar. 
He also held ( on remand ) that the story of the plaintiff- that 
he had been ever in ‘possession of the properties left by Govinda 
Chariar, or that he left Perindevi into possession of the village 
of Veleru, was wholly untrue. But he thought there was 
some evidence that the plaintiff and his brothers were the 


nearest reversioners:to Govinda Chariar ; and holding that the 
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brothers lad lost, owing to limitation, the right to recover their 
shares, he gave the plaintiff a decree for one-sixth of the pro- 
perty in suit, 

Both parties appealed to the High Court, where the learned 
Judges affirmed the view taken by the Trial Judge on the first 
two issues. They held that the plaintiff’s story relating to 
adoption and possession was false, and that he had no right to 
maintain this action on either of those grounds. | | 

These are concurrent findings of fact, and their Lordships 
are of opinion that it is not open to the appellants to question 
those findings. 

The High Court differed, however, from the Subordinate 
Judge with regard to the plaintiff's right as the hearest rever 
sioner to Govinda Chariar, They held, in ef ect, that the 
évidence tracing a common descent from a Lalas named 
Annam, whose existence at some remote period of antiquity 
was involved in obscurity, was not satisfactory ; nor was it ` 
clear that the plaintiff and his brothers were the | only persons 
claiming descent from Annam. Asa matter of fact, it is in 
evidence that a number of persons living in Conjeeveram also 
claim to be descended from him. The High Court, accordingly, 
came to the conclusion that the plaintiff had failed to establish 
his allegation that he was the next reversioner to Govinda 
Chariar, and reversing the judgment of the ar ale Judge, 
dismissed the suit. p 

Their Lordships are of opinion that the view |taken by the 
learned Judges is well-founded, and that the plaintif having 
failed to establish any title against the defendants, his action 
was properly dismissed. i 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be dismissed with costs. 


Appeal dismissed. 


Solicitors for the appellants: T. L. Wilson,& Co. 
Attorney for the respondents : Douglas Grant. 
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[ On appeal from the Chief Court of the Punjab.) 
Present: 


Lorp SHAW, LORD MOULTON, SIR JOHN EDGE AND 
Mr AMEER ALI, 


KIDAR NATH 1913 
Y; ; os 
MATHU MAL.* February 24, 


Suit for possession—Alienation made by a Hindu widow—Defendant’s claim 
for compensation—Principle to be applied in assessing compensation— 
Compensation for erecting a temple. , 


Where the Chief Court set aside an alienation made by a Hindu widow 
and gave the plaintiff, the next reversioner of the last male owner, a 
decree for possession of the property so alienated on the condition that 
the plaintiff paid the defendant a certain amount as compensation for 


improvements :— 

- Held, that in such case the real issue is to what extent has enhance- 
ment in value of the property been produced and not what is the 
amount expended thereon; and that the erection of a temple on the pro- 
perty in issue does not of itself addto the selling value thereof; 
and that the Chief Court was therefore right in disallowing the 
defendant’s claim in respect of the amount spenton the erection of 
the temple onthe property and in permitting the defendants to re- 
move the materials. 


Marau Mal, the plaintiff-respondent, based his claim on the 
following facts: One Bishan Lal, the male owner of the pro- 
- perty in suit, was twice married. By his first wife he hada 
daughter, Mussammat Nanbati, mother of the plaintiff. She 
died in 1889. By his second wife Mussammat Munia, he had 
no issue. The first wife died during the life-time of Bishan 
Lal who died about the year 1855. On his death Mussammat 
Munia succeeded to his estate and held the same on the usual 
life tenure of a Hindu widow. By a deed of sale dated the 
3rd March 1866 the said widow conveyed her interest in the 
property in suit to defendant’s father, since deceased, and put 
him in possession. Defendant having failed to deliver up the 
property on the death of Mussammat Munia, which took place 
on the zgth September 1904, the present suit was instituted. 

The defendant-appellant admitted that Mussammat Munia 
was Bishan Lal’s widow, but did not admit that Bishan Lal 
was twice married, nor that Mussammat Parbati was his 

*Reporied by J. M. Parikh, Barrister-at-Law, London, 
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P. ©. daughter, nor that plaintiff was the son of hi | first wife’s 
1913 Gaughter. He also pleaded that the sale was effected for 
“~ necessity and was therefore valid and binding; and lastly that . 
Kipar Nats he, the defendant, had spent considerable sums a he property 
Raat ii which he was entitled to recover back in the event of plaintiff 
sks establishing his claim. 

The District Judge amisi plaintiff’s claim on the ground 
that he had not proved ‘that Mussammat B was the 
daughter of Bishan Lal. He however found that fhe sale, was 
not for necessity and that if he were giving the plaintiff a 
decree he would do so subject to the payment by|the plaintiff 
to the defendant of Rs. 7,000 by way of compensation. The Chief 
, Court holding that “the plaintiff had fully established his 

contention that he is the daughter’s son of ishan Lal”, 

gave judgment allowing the appeal and passed a decree 
giving plaintiff possession of the disputed property 
conditional on his paying Rs. 1,400 to the defendant as 
compensation for his expenditure thereon. The defendant: was 
also held entitled to remove the materials or the temple built 
on the land. The’ judgment relating to the} question of 
compensation was as follows :— 

“The alleged improvements effected by st dants are, as 
follows :— 

(1) The building of a temple in the compound. | ‘The value of 
this temple is estimated at Rs. 2, 700. 

(2) The building of the wall is said to have cost Rs. 300. 

(3) The building of an upper story to the h juse, valued at 

Rs. 2,500. ` F 

(4) Repairs to the house, valued at Rs. 1,500. 

“ There is no evidence whatever to show that plaintiff knew 
or acquiesced in the making of any of thesé so-called improve- 
ments, and as defendants had purchased from a widow, whose 
estate they must be taken to have known was of a limited 
nature, it is not unreasonable to hold that ‘any improvements 
effected by them were done at their own risk. Nor is it easy 

‘to understand why plaintiff should be compelledjto pay for the 

erection of a temple in the compound of the house, an erection 

which he himself may regard as detracting frgm, rather than 
adding to, the value of the house. The repairs again were 
effected some fifteen years before suit, and we cannot agree 
that plaintiff should be made to pay full amoun said to have 
been expended by defendants in effecting these repairs. For all 
these years defendants have had the benefit of tHe property and 
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of the repairs made by them, and a very considerable reduction P. O. 
would have tobe made for depreciation by reason of ordinary 4918 
wear and tear. Upon the whole we think that if plaintiff is S 
made to pay a reasonable sum as compensation to the defendants Kinar Natu 
for their expenditure on the upper story and the wall (i.e, a 
sum of say Rs. 1400, which represents half the expenditure 
thereon by the defendants), no further demand can reasonably 
„be made upon him. As regards the temple we think that upon 
the principle laid down in I. L. R. 20 Bom. 298, defendants 
are at most entitled to remove the matérials but cannot ask for 
compensation in money. We accordingly hold that plaintiff 
is entitled to a decree for possession of the property, condi- 
tional on his paying Rs. 1,400 to defendants, and that in the 
event of plaintiff complying with the conditions of this decree 
defendants shall be entitled to remove the materials of the 
temple within a period of three months from the date of 
plaintiff's compliance aforesaid.” 

The defendant thereupon appealed to His Majesty in Council, 

Ross K. C. and A. Grey, for the appellant, referred to the ` 


Indian Evidence Act (I of 1872), s. 76 and the Births, Deaths 
and Marriage Registration Act (VI of 1886), s. 21. 


De Gruyther K. C. and G. C. O'Gorman, for the respondents, 
were not heard. 


v. 
Marau Maz 


The judgment of their Lordships was delivered by 


LorbD SHAW.—This is an appeal from a judgment and 
decree of the Chief Court of the Punjab. The decree was dated 
the 7th of -July 1906. It reversed a decree ofthe District 
Judge of Delhi. The respondent, as plaintiff, sued the ap- 
pellant for possession of a house and compound in Delhi. The 
first Court dismissed the suit, and on appeal the Chief Court 
gave the plaintiff a decree for possession of the property on 
certain terms. 

Nine issues were raised, and evidence was adduced with 
regard to them in the Court of first instance; the questions 
have now, however, been-limited to the issues upon which the 
Chief Court proceeded, and which are now to be referred to. 

The first of those questions is, has the relationship of the 
plaintiff, which is in issue in this suit, been proved? The 
proof is denied. One Bishun Lal, the former owner of the 
property, was twice married ; by his first wife the allegation is 
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P. ©. that he had a daughter who was the mother of th e plaintiff, 
1913 Mathu Mal. The oral evidence upon the point iş meagre and 
—~  conficting. i : 
Kwan Nam Under these circumstances the Chief Court looked for assist- 
ance to any deeds or documents under the hand of the second 
wife, Munia, of the plaintiff’s grandfather. That} second wife 
Lord Shaw. executed a will, and the particular provisions of jthat will are 
to be found on pages 15 and 16 of the record. i l 
‘executed on the 22nd of November 1899. In that will this 
lady, who, of all people, was the person to makeja statement 
of fact with regard to her husband’s history, his relationships, 
and his succession, at two different parts of the document 
declares that she has no issue nor any near relative. She says: 
“ Hardeo Sahai, alias Mathu Lal is related fo me as my 
. daughter’s son.” Then after mentioning a further relative, she `` 
says: “ These are my relatives on my husband’ side.” She 
repeats the statement, to a similar effect, in thej; same docu- 
ment, and she puts forward Mathu Lal, so re ated to her 
husband, as the person who is first in order of choice for 
performing the funeral religious ceremonies of Kirya Karam, 
that -circumstance being one, in regard to these Indian 
relationships, of great value.. 

In this situation their Lordships are of opinion that, in the. 
most solemn form, this lady had declared no which must 
have been within the scope of her own knowledge; and, if her 
version of the facts be sound, there can, in hs Lordships’ 


v. 
Marau MAL 






view, be no doubt that the judgment appealed frọm is correct. 
Their Lordships put to the learned Counsel, who argued the 
case with conspicuous moderation, the point whether, if this 
lady, being alive had testified in a Court of Law,in the same 
sense as this will declared, there could have been any answer ; 
and it was admitted that such testimony, unsh iken in cross- 
examination, would have been conclusive on this matter of fact. 

Their Lordships are accordingly of opinion Ihat the Chief 
Court was justified in attaching great weight to|the contents 
of this will, and that the conclusion, upon this matter of fact, 
reached by them, 1s a conclusion which now cannot be success. 
fully assailed. ee 

Their Lordships desire to add that they do not think it is 
open to this Board to entertain, in’lieu of eviden je, a suggestion 
to the effect that this will—made five years before her death— 
was part of a scheme which was to emerge in favour of one 


party to the present suit, after that suit was brought. These 
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were conjectural efforts made in argument, but they donot P. C. 
amount anything which would weigh with the judgment of 1918 
the Board on the point of evidence. Their Lordships conclude ~~ 
their judgment upon this portion of the case by remarking that Kwar Naru 
the person who drew this document was himself a witness, He Mu v. 
ont: ae: ATHRU Mat 

was open to cross-examination, and no Suggestion in favour of ans 
these conjectural considerations was made while the witness Lord Shaw 
wasin the box. a 

There now only remains one question to be determined, and 
that is as to the amount of the allowances which are to be 
made as a condition of taking possession of this house and 
compound. It appears that in the course of the possession of 
the last holder a temple was erected upon the ground, and 
other expenditure was incurred to a considérable amount. The 
Chief Court assessed the sum of Rs. 1,400 as a fair sum to the 
extent of which the property as a vendible subject has been 
enhanced in value by the operations of the last holder. Their 
Lordships are of opinion that the grounds upon which the 
Chief Court procéeded are sound. In such acase it is always 
to be borne in mind that the amount of the expenditure made 
has occasionally very little to do with the real issue ; and that 
that issue is, to what extent has enhancement of the subject 
been produced? Their Lordships agree with the Chief Court 
in thinking that it has been produced to the extent of Rs. 1,400. 
But with regard to the difference between that sum and the 
Rs. 7,000 claimed, a large part of that difference stands to the 
„account of the erection of the temple upon the land. It has 
not been contended in argument before the Board that the 
erection of the temple would of itself add to the selling value 
of the property, and the real question is, was the property, 
asa markétable subject, enhanced in value or not? Their 
Lordships are of: opinion that it was enhanced but only to 
the extent stated in the judgment appealed from. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed, and that the decree of 
the Court below should be affirmed. The appellant must pay 
the costs of the appeal. 

Appeal dismissed. 
Solicitors for the appellants: Soulter & Fox. 
Solicitors for the respondents: Z, L, Wilson & Co. 


1913 


—— 
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THE BOMBAY LAW REPORTER. 
[ On appeal from the Chief Court of the Punjab. 
Present: 


Lorp SHAw, Lorp MOULTON, SIR JOHN EDGE AND 
Mr. AMEER ALI. 


KANHAYA LAL 
v. -` 


THE NATIONAL BANK OF INDIA, LIMITED.* 


Involuntary paymeni—Money paid to remove atiachment—Suit to recover 


back money so paid~Cause of action—Indian Cont: act Alt (IX of 1872), 
Secs. 15, 69, 70o and 72—Coercion—Remedy against wrong-doer—Code of 
Civil Procedure ( Act XIV of 1882), Sec, 278 et seqy.—Practice—Demurver, 


A payment made under the force of execution cies is a pay- 
ment made under compulsion and can be recovered back. ` 
Dooli Chand v, Ram Kishen Singh (1), followed, 


The plaintiff by his plaint alleged that the dofondant had obtain- 
ed adecree against a third person, obtained an attachment against 
certain property and took possession of it to obtain satisfaction for the 
balance then unpaid under such decree ; that he the plaintiff was the 
sole proprietor of the property and that he paid into Court under 
protest the sum claimed, freed his property from 
brought the action claiming return of the money so p 
for the illegal acts of the defendant ; 

Heid, that such payment on the part of the plaintitt was involuntary, 
that an action lies against the defendant to recover ba¢k the money and 

-that the plea of the defendant, that the plaint discloses no cause of 
action, must be overruled. 

Held, also, that the word ‘ coercion” in s, 72 of thel Indian Contract 
Act (IX of 1872) is used in its general and ordinary sense as an English 
word and its meaning is not controlled by the definition of “coer- 
cion ” ins, 15, which definition is expressly inserted for the special 
object of applying to s. 14, i. e., to define what is the criterion whether 
an agreement was made by consent extorted by coercion and does not 
control the interpretation of ‘ coercion’? when the word is used in 

, other surroundings, 

Held, finally, that ss. 69 and 7o of the Indian Contract Act do not 
refer in any way to plaintiff’s remedies against| the defendant- 


wrongdoer and are therefore wholly irrelevant to the question whether 
the plaint discloses a cause of action. ` 





attachment, and 
i and damages 





The defendants also contended that the Civil Procedure Code ( Act 
XIV of 1882) required the plaintiff to proceed under the group of 
sections commencing with s. 278 and that that was his only remedy :— 

Held, that the prucedure referred to was merely Pt rmissive, but the 








* Reported by J. M. Parikh, Bar- (1) (1881) L. R. 8 I, A, 98 


rister-at-Law, London. 
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fact that such a procedure was open to the plaintiff if he chose to adopt P, Q. 
it interfered in no way with his right to take any other lawful 
alternative, 1913 


. The issue that the plaint discloses no cause of action is essentially a 


demurrer and in asking the Court to decide a preliminary issue like that petite 
the defendant must.be taken to admit for the sake of argument that v 


the allegations of the plaintiff in his plaint are true modo et forma and NATIONAL 
inso doing the defendant reserves to himself the right to show that BANK oF 
the said allegations are wholly or partially false inthe further stages , Teor 
of the action should the preliminary point be overruled, but so far as — 
the decision on the preliminary point is concerned everything contained 

‘in the plaint must be taken to be true as stated. 


THE principal question for determination was whether the 
plaint disclosed a cause of action on the ground that the money 
paid into Court under the circumstances therein set out was 
recoverable. The said plaint was dated the 28th August 1902, 
was filed and was as follows :— 


(2) That he ( appellant ) is, and has been, since the 25th June last, to the 
knowledge of the defendant the sole proprietor of the premises, buildings, 
machinery, mills, tools and other movable property within the said premises ` 
situate in Sabzi Mandi, a suburb of Delhi, and which premises are bounded 
as follows.... 

(2) That on the 15th August ,1902, the defendant, who had obtained a 
a decree against the Delhi Cotton Mills Co. Ltd., applied for the attachment 
of the said premises, wrongfully stating that they were the property of the 
said company, obtained on the 18th August 19022 warrant of attachment for 
the sum of Rs, 92,592-12-10 against the said Co. and wrongfully attached 
the said premises well-knowing that the said Co, had no right, title or inter- 
est thereto or therein, i - 

. (3) That so faras plaintiff has been able to ascertain the defendant 
obtained ( without any application ) on the ‘same date 18th August 1902 a 
warrant for the same sum of Rs; 92,592- 12-10 against the movable property 
of the said Company, 

- (4) That on the 2oth instant the@@@™ver of the defendant Bank -accom- 
panied by the Bailiff of this Court and several peons and against 
the protest and objection of the plaintiffs servants, who were 
in charge of the said premises and property, entered the same, dispossessed 
plaintiff’s servants from various portions of the said premises and from 
various buildings, and, under the alleged authority of the said second-men- 
tioned warrant, professed to attach all the mills, machinery, cotton stores ` 
and other movable effects therein and placed the same under lock and 
key, leaving certain peons in charge thereof notwithstanding that the 
defendant well knew the said properties belonged to the plaintiff and that 
the Delhi Cotton Mills Co. Ltd, had no title or other interest or right in 
any such properties. 5 

(5) That the defendant, subsequently to the Said 20th August 1902, has 
daily by his servants, accompanied by a bailiff, forcibly entered into such 
premises, 


R 60 
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P. C. (6) That the whole of the above-mentioned acts and proceedings of ‘the 
i defendant are illegal, and that the defendant had no right to attach any pro- 
1918 perties belonging to plaintiff, and that by his various entries/and acts he has 
ie wrongfully trespassed on plaintiffs properties, 
ea (7) That plaintiff has suffered considerable damage by the said acts of 
i a the defendant, and as he was by such acts practically 2 from all the 
N XON AL machinery and mills and could not arrange for the working thereof and _ 
BANK OF could not work them and the whole of such damage would be very con- 
INDIA siderable and part of it most difficult to prove, and it was probable that by 
—_— objection to such attachment under the Civil Procedure Code a considerable 
time would elapse before he could obtain an order setting aside the attach- 
ment, the plaintiff was compelled to pay the balance due tol the defendant 
under its decree against the Delhi Cotton Mills Co, Ltd. ander protest on 
the 27th August 1902, The amount so paid is Rs. 83,005, | 
(8) Tho cause of action arose in Delhi withın the jurii diction of this 


Court in August 1902, 

The plaintiff prayed for a return of the money |so paid and 
also for Rs. 10,000 damages for trespass and illega attachment. 
In reply to the plaint the respondent Bank andl by way of 
demurrer, “ preliminary pleas, of which the first was that the 
suit as framed will not lie”. 

The view of the learned District Judge was that “for the 
purpose of disposing of this preliminary point, [tion really 
amounts to a contention that if, for the sake of argument, the 
allegations of the plaintiff be assumed as true, yet no case 
will lie against the defendant to recover the amount paid ”. 
It was to this view ofthe case alone that the| argument of 
counsel was addressed, and it was upon this issue that the 
District Judge held by his order, dated the 18th Noyember 
1902, “that the payment was entirely voluntary and for plaint- 
iff’s own interests, and that his remedy is, under ss. 69 and 70 of 
the Contract Act, against the Delhi Cotton Mills!” He accord- 
ingly dismissed the suit for the recovery of money with costs. 

The suit was ultimately appealed to the Chief Court of the 
Punjab, and an appeal was carried therefrom | His Majesty 
in Council. The said last-mentioned appeal was allowed, and 
the case was remanded to the Chief Court of the Punjab for 

- determination on the merits: see L. R. 37 I. A. 80. 

The Chief Court of the Punjab upheld the ordér of the Dis- 
trict Judge dated the 18th November 1902 dismissing the suit 
as disclosing no cause of action against the defendant Bank. 
Thelearned Judge held that the-only provision ii India relating 
to money paid under the circumstances disclosed in the plaint 
was contained in s. 72 of the Indian Contract Act, which 
was exhaustive, and since the payment in question was. not 
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made under coercion as defined ins. 15 of the said Act the 
plaint disclosed no cause of action. They also held “ even 
upon general principles a man who, to suit his own interests, 
decides to forego objections to the attachment of property 
which he asserts to belong to him, and pays the decretal 
amount into Court in order to get rid of the inconvenience 
consequent upon such attachment, cannot in reason urge that 
he was compelled to make such payment.” 

The appellant thereupon appealed to His Majesty in 
Council. 


De Gruyther K. C. and G. C. O'Gorman, for the appellant.— 
Where the owner pays money to prevent a sale of his property 
under an execution, he is entitled to recover the money so paid: 
Dooli Chand v. Ram Kishen Singh), The principle of law, 
on which that decision is based, is equally applicable to the 
case where the owner pays money to free his property from 
attachment. In both cases money is paid under the force of 
execution proceedings and is recoverable. The Chief Court, 
relying ona judgment of Markby J., set out in the case of 
Jugdeo Narain Singh v. Raja Singh(2), held that the Indian 
Contract Act (IX of 1872), s. 72, contains the whole law on the 
subject and that as the plaintiff did not pay the money under 
“ coercion,” as defined in s. 15 thereof, he was not entitled to 
recover it. But the learned Judges who decided the case in 15 
Cal. 656 were of opinion that Markby J., had misconceived 
the basis of the plaintiffs claim, which was not based upon 
contract pure and simple, and was not a claim to recover 
money paid under an agreement entered into by the plaintiff 
in consequence of ‘coercion’ as defined in s. 15 of the Contract 
Act. In an action like this ‘coercion’ is not of the character 
defined in that section, which occurs in Ch. 2 of the Contract 
Act. All the definitions in this chapter relate to ‘ free consent’, 
which is an element in making contracts. Those definitions 
are for that particular object and for no other object in the 
Act, and therefore the definition of ‘ coercion’ given in s. 15 
does not apply to the word * coercion’ ins.72. Itissubmitted 
that the Act does not contain the whole law on this subject 
and that s. 72 thereof in no way affects the principle of law 
inyolved in this case that, where the defendant has received 
money which in justice and equity belongs to the plaintiff under 
circumstances which render a receipt of it a receipt by the 


~ (4) (2881) L, R. 8 I.A, 98, (2) (1888) I, L. R. 15 Cal, 656, 
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defendant to the use of the plaintiff, the plaintifflis entitled to 
recover : Jugdeo Narain Singh v. Raja Singh()and Narayana- 
sami Reddi, v. Osuru Reddi(2), Reference was also made to the 
Indian Contract Act, 1872, ss. 10-18, 21, 22, 68,°69 and 70 
and the Code of Civil Procedure, 1882, ss. 58, Laa 269. 


J. M. Astbury, K. C. and A. Grey, for the respondent.— 
Under the Code of Civil Procedure the appellant was bound 
to produce all documents with his plaint and the; respondents 
are entitled to refer to them and also to the documents to 
which reference has been made in the plaint to show that on 


the 25th June 1902 the appellant had no title to the property 
attached. l . 


( De Gruyther referred to Safford and Wheeler’s| Privy Coun- 
cil Practice, p. 850, where it is said that the Board ought not 
to be called upon to perform the functions ofa Court of First 
Instance, as it would thus be deprived of the benefit of the 
discussion and judgment in the Court below, and be obliged 
to pronounce a judgment from which there is no [appeal 

The respondents plead that on the facts as shown in the 
plaint no cause of action is disclosed and it is submitted that 
they are entitled to refer to their decree and the facts relating 
to the attachment. | 

[Lorp SHAW.—We cannot go into any question of fact.] 

If the appellant considered that he was aggrieved by the 
attachment of the property, his remedy was provided by the 
Code of Civil Procedure, s. 278, and the following; sections, and 
as he deliberately refused to avail himself of that remedy, he 
cannot maintain this action. Again there is no question of 
voluntary or involuntary payment. The question is whether 
the plaintiff paid money under such circumstances that he can 


‘recover. Money paid under the pressure of legal process as 


it is in this case cannot be recovered: Marriot v.| Hampton (8) 
and Moore v. Vestry of Fulham (4), | 
[ Lord Mou.ton.—There the persons were parties to the 
suit or proceedings. | 
In Dooli Chand v. Ram Kishen Singh) and Jugdeo Narain 
Singh v. Raja Singh(®) the sale of the property was inevitable, 
but in the present case the sale was not inevitable and those 
cases do not, therefore, apply. Further conduct ofthe appellant 
(2) (1888) I. L. R. 15 Cal, 656, (4) [1895] 1 Q. B. 399, 


(2) (1901) I. L. R. 25 Mad. 548. (5) (1881) L. R. 81I. A. 93. 
(a) Sm. L. U., ii, (12th ed.) p. 421. (6) (1888) I. L. RS Cal. 656, 
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has made it impossible to restore the respondents to their 
original position and it is not therefore equitable to give him 
any relief: Freeman v. Jeffries), The only ground on which 
the plaintiffs can recover is that the money was paid to the 
defendant to the use of the plaintiff. But the basis of such an 
action implies the existence of a contract, and the whole of 
the law applicable to the subject is contained in the Indian 
Contract Act, ss. 72 and 15, which in this respect modifies the 
general law on the point in issue. The allegations in the plaint 
do not show that the ‘unlawful detaining of the property’ was 
with the intention of causing any person to enter into an 
agreement.’ The plaint fails to show that the plaintiff paid 
money under ‘coercion’ as defined in s. 15 of the Contract Act 
He is, therefore, not entitled to recover back the money and 
the plaint discloses no cause of action. Reference was also made 
to Mohori Bibee v. Dhurmodas Ghose(2) and the Code of Civil 
Procedure, 1882, ss. 59, 146 and 565.. 


De Gruyther K. C. and O’Gorman were not heard in reply. 
The judgment of their Lordships was delivered by 


Lorp MouLTON.—In order to render plain the nature of 
the question involved in the present appeal it will be necessary 
to make a short reference to the history of the litigation 
between the parties. It furnishes abundant matter for regret. 
The suit was brought on the 28th August 1902, and owing to 
the procedure adopted it will be found that at the present 
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date the matter is but little more advanced than it was ten . 


-years ago in spite of the fact that large sums must have been 
expended in the costs of the proceedings in the meantime. 

The facts of the case, so far as they are relevant to the ques- 
tion involved in the appeal, are very simple. On the 15th 
August 1902 the defendant Bank which had obtained a decree 
against the Delhi Cotton Mills Co. Ld., obtained an attach. 
ment against certain mills at Sabzi Mandi, and on the 2oth 
August 1902 took possession of them to obtain satisfaction for 
a sum of Rs. 83,005, the balance then unpaid under such decree, 
In his plaint the plaintiff states that he was the sole proprietor 
of such mills and of their contents. On thus being ousted 
from his property he took the course of paying under protest 
the sum claimed. Having thus freed his property from the 
attachment he at once brought the present action claiming a 


(1) (1869) L. Be 4 Bx. 189, (2),(a908)L, R, so I, A, 114, 
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réturn of the money so paid and damages for the alleged illegal 


acts of the defendants. 

In reply to the above plaint the respondent Bank filed certain 
preliminary pleas relating to the claim for the| return of the 
money paid under protest, of which it is only necessary to cite 
the first, which was that “ the suit as framed will not lie.” It 
is admitted that this plea is in substance ee With the 
more usual form of plea, viz., that “the plaint discloses no 
cause of action.” 


The District Judge—no doubt with the laudable intention 
of shortening the proceedings and thereby lessening the costs— 
heard an argument on these preliminary pleas before requiring 
anything further to be done by the defendants, and on the 
18th November 1902 he gave judgment to the effect that so far 
as the recovery of the money was concerned the plaint disclosed 
no cause of action. He therefore dismissed with costs the 
claim for the recovery of the money and directed that the 
action should proceed on the question of damages for illegal 
attachment. The plaintiff, having in vain applied for the draw- 
ing up of an Order embodying this decision, idecided not to 
proceed with that part of the case which related to damages, and 
consequently did not appear on the further hearing, whereupon 
the District Judge dismissed the whole case for default 
under s. 102 of the Civil Procedure Code.) The plaintiff 
appealed to the Chief Court against this |decision, and 
that Court dismissed the appeal on the} ground that 








no appeal lay against an Order dismissing} a suit under 


s. 102. From this decision the plaintiff appealed to His- 
Majesty in Council, and their Lordships held that the Order of 
the 18th November 1902 was a final decision on the case as to 
the recovery of the money paid, and that therefore it was not 
competent to the Judge to dismiss that part of the case under 
the powers of s. 102. They therefore remitted ie case to the 
Chief Court in order that the appeal to that Court, so far as it 
related to the recovery of the money paid, might be heard and 
decided on its merits. 


The case having been thus remitted, the Chief Court rightly 
treated the appeal as an appeal from the Order of the 18th 
November .1902, dismissing the case with|regard to the 
recovery of the money on the ground that the plaint contained 
no valid cause of action with respect thereto. After argument 
the Court decided in favour of the defendants, jand dismissed 
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the plaintiff's appeal with costs. From this decision the 
present appeal is brought. 

The question raised by this appeal is therefore a pure point 
of law. Both the District Judge and the Chief Court have 
- clearly stated that the decisions which they have given are 
based on the allegations in the plaint, and that for the purposes 
of such decisions these allegations must be taken to be true in 
fact. This is a necessary consequence of the nature of the 
plea, and the same understanding must apply to the present 
judgment. In asking the Court to decide an issue like the 
present (which is essentially a demurrer by whatever name it 
may be called) the defendants must be taken to admit for the 
sake of argument that the allegations of the plaintiff in his 
plaint are true modo et forma. In so doing they reserve to 
themselves the right to show that these allegations are wholly 
or partially false in the further stages of the action should the 
preliminary point be overruled, but so far as the decision on 
the preliminary point is concerned everything contained in the 
plaint must be taken to be true as stated. 

That being so it is only necessary to look at the plaint to 
see that according to English law the contention of the defen- 
dants is unsustainable. A wrongful interference with the 
plaintiff’s lawful enjoyment of his own property is alleged. 
The plaintiff was clearly entitled to rid himself of that unlawful 
interference by any lawful means without thereby affecting his 
right to hold the defendants liable for that which they have 
thus caused him to do. Itis true that paying under protest 
the sum demanded was not the only course open to him. He 
might have taken legal proceedings, by which sooner or later 
he might have rid himself of the interference. But to do so 
would have involved his submitting to the wrong for all the 
period necessary for those proceedings to be effective, and that 
might have been a serious aggravation of the wrong. To this 
he was in nowise bound to submit.. He was free to choose a 
course which did not involve any such prolongation of the 
trespass. Accordingly he paid under protest the sum demanded, 
and under English law he was unquestionably entitled to 
demand a repayment of that sum because it was an involuntary 
payment produced by coercion, viz., the wrongful interference 
of the defendants with his full and free enjoyment of his own 
property. By English law it is not open to the wrongdoer to 
prescribe by which of two lawful alternatives the injured man 
puts a stop to 'the wrong under which he is suffering. His 
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choice of any one alternative does not make it as between him 
and the wrongdoer a voluntary act or estop him|from claiming 
that it was done under coercion. f 

The argument before their Lordships accordingly turned 
chiefly on contentions that the Indian Statute Law precluded 
the application in India of these well-known principles of 
English Common Law. These contentions were two in num- 


ber. Inthe first place the respondents contended that in 
| 





case the property of a stranger is seized under an attachment, 
the Code of Civil Procedure requires him to proceed under the 
group of sections commencing with s. 278 and that this is his 
only remedy. Their Lordships have no doubt that the proce- 
dure referred to is merely permissive. Itis a lalogous to the 
procedure by interpleader which in England jwould be open 
in similar cases to parties owning the goods seized. But the 
fact that such a procedure is open to him gies chooses to 
adopt it interferes in no way with his right to take any other 
lawful alternative. 

The main contention, however, was that the allegations in 
the plaint did not show “ coercion ” according to Indian Law. 
It was contended that nothing could be “ coercion ” under 
Indian Law unless it satisfied the definition lof “ coercion” 
which is found ins. 15 of the Indian Contract Act and that 
the allegations in the plaint failed so todo because they didnot’ 
show that the “ unlawful detaining or threatening to detain ” 
the property was “with the intention of, causing any 
person to enter into an agreement.” Their Lordships are of 
opinion that this argument is not sound and that it is based 
on a fundamental misunderstanding of the object and effect of 
s. 15 of the Indian Contract Act. 

Section 15 forms part of a chapter which specially deals with 
the requisites of a valid contract. This chapter commences 
with s. 10, which may be regarded as the fundamental section, 
and which reads as follows :— l 


“ All agreements are contracts if they are made by the free consent of 
parties competent to contract for a lawful consideration|and with a lawful 
object and are not hereby expressly declared to be void!” 


The sections immediately following proceed to define the 
terms used in this fundamental section. Sections 11 and 12 are 
devoted to the interpretation of the phrase)“ competent to 
contract.” Section 13 deals with the term “consent.” Sections 
14 to 18 deal with the phrase “ free consent.” In so doing s. 14 


| 
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commences by defining when consent is said to be “free” and 
lays-down that it is so when it is not caused by “ coercion ” as 
defined by s. 15, “or undue influence, fraud,” &c. It will there- 
fore be seen that s. 14 relates to “free consent” as an element 
in the making of contracts. It is natural, therefore, that when 
“coercion” comes to be defined in s.15 for the purposes of s. 
14 it is defined as follows:— l 
“Coercion is the committing or threatening to commit any act forbidden 
by the Indian Penal Code or the unlawful detaining or threatening to de- 
tain any property to the prejudice of any person whatever with the inten- 
tion of ‘causing any person to enter into an agreement.” 
` Itis clear therefore that this definition of coercion is solely 
a definition which applies to the consideration whether there 
has been-“ free consent” to an agreement so as to render it a 
contract under s. ro. This explains why in the definition of 
“ coercion” it is limited to an unlawful act done “ with the 
intention of causing the person to enter into an agreement.” 
But it would be to make nonsense of the statute ifit were 
to be taken to mean that “coercion” ina legal sense could 
only exist if the object was to bring about a contract. Indeed 
such an interpretation would render the Act inconsistent with 
itself. Section 72, which is in Chapter V, which deals with 
“ certain relations resembling those created by contract,” reads 
as follows :— 


‘A person to whom money has been paid or: anything delivered by 
mistake or under coercion must repay or return itb.” 


And ill. (b) to that section reads as follows :— 


“A railway company refuses to deliver up certain goods to the consignee 
except upon the payment of an illegal charge for carriage, The consignee 
pays -the sum charged in order to obtain the goods, He is entitled to 
recover so much of the charge as was illegally excessive,” ‘ 


It is impossible to. contend that the coercion referred to in 
‘this section or inthe above illustration is “with the intention of 
causing any person to enter into an agreement.” The word 
“ coercion ”? must therefore be there used in its ‘general and 
ordinary sense as an English word, and its meaning is not 
controlled by the definition in s. 15. That definition is 
expressly inserted for the special object of applying tos. 14, 
i. e., to define what is the criterion whether an agreement was 
made by means of a consent extorted by coercion and does not 
control the interpretation of “ coercion” when the -word is 
used in other surroundings. 


R 61 


48t 


P. C. 
1918 


~ 
KANHAYA 

Lat 

v. 

Navionan 
Bank oF 

Ixora. 

Lord 

Moulton, 


— 


Kaxiava 
Lau 
V. 
NATIONAL 
BANK OF 
InpIa 


Lord 
Moulton, 


— 


THE BOMBAY LAW REPORTER. | [VOL. XV. 


A further contention appears to have been put forward ‘in 
the Court below to the effect that the plaintiffs only remedy 
was to proceed against the Delhi Cotton Mills Co, Ltd., under 
ss. 69 and 70, in order to recover from them the money paid, 
seeing that they would have had the benefit of the payments 
in the satisfaction of the decree obtained against them. It is 
not a matter of surprise that this contention was] not pressed 
before their Lordships. Itis obviously unsustainable. Those 
clauses do not refer in any way to remedies against the wrong- 
doer and are therefore wholly irrelevant to the question in this 
appeal. f 
Their Lordships have thought it proper to de l specifically 
with the arguments raised on the hearing on account of the 
importance of the questions raised. But they, are also of 
opinion that the matter is covered by authority. | In .the case 
of Dooli Chand v. Ram Kishen Singh) the circumstances 
were very similar to those in the present case, and on appeal 
to this Board their Lordships decided that money paid by the 
true owner to prevent the sale of his property under an execu- 
tion could be recovered back. 

In their judgment their Lordships say :— 





“The objections taken to the action were that the payment was volun- 
tary. It was made to prevent the sale which would othe rwise inevitably 
have taken place of the mouzah which the respondents had purchased and 
was made therefore under compulsion of law ; that is under force of these 
execution proceedings, In this country if the goods of a third person are 
seized by the sheriff and are about to be sold as the goods of the defendant 
and the true owner pays money to protect his goods and prevent the sale, 
he may bring an action to recover back the money he has so paid; itis the 
compulsion under which they are about to be sold that makes the payment 
involuntary,” 


The respondents sought to distinguish the present case from 
the case just cited by contending that the sale in the present 
case was not inevitable. But it is evident that the greater or 
less probability of a sale taking place does not affect the ratio 
decidendi of their Lordships in that case, which is that the 
payment was made under the force of the execution proceed- 
ings and that in India, as in England, suchja payment is 
regarded by the law as being made under compulsion. 


In their Lordships’ opinion, therefore, the Chief Court ought 


to have given judgment in favour of the plaintiff in his appeal 


against the Order of the 18th November 1902. The con- 
(1) (2887) L, R. 8 I, A. 98. 
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sequence of such a decision would have been that the case would P. 0. 


have gone back to the District Judge to be tried on the facts. 1913 
As has already been stated, the decision of this Board does =~ 


not affect or prejudice any contention of either party with Kanuaya 


regard to the facts or any other contention of law not covered 
by the present judgment. ‘ 


NATIONAL 


Their Lordships will therefore humbly advise His Majesty Bank or 


to allow the appeal and to remit the case to the Chief Court Iypra 


in order that the case may be sent to the District Judge to — Lord 


hear and determine. The respondents must pay all the costs Moulion, 


of the second hearing before the Chief Court and the costs of 
-~ this appeal. i 
Appeal allowed and case remanded. 
_ Solicitors for the appellant: T. L. Wilson & Co. 
Solicitors for the respondents: Sanderson, Atkin, Lee & Eddis. 


[ On appeal from the High Court of Judicature at Bombay. | 
Present: 


LorpD SHAW, LORD MOULTON, SIR JOHN EDGE AND 
Mr. AMEER ALI. y 


HIRALAL ICHHALAL 1913 
i U. —_ 
NARSILAL CHATURBHUJDAS DESAI.* February 


Mortgage—Redemption—Limitation—Indian Limitation Act, (XV of 1877), 
Sec. 19—Acknowledgment—Diseretion to award interest for the period 
between the date of suit and the date of redemption— Whether the absence of 
reference to it in the judgment amounts to an omission to exercise the 
discretion, ‘ 


In 1901 the plaintiffs sued the defendants to redeem a mortgage dated 
1793 whereby the predecessor-in-title of the plaintiff mortgaged with 
possession a certain desaigiri dastur and certain pasacta lands to the 
predecessor-in-title of the defendants, The desaigiri dastur was sub- 
sequently commuted by the Government into a fixed money allowance 
‘payable from the Treasury and the payments of the periodical instal- 
ments thereof were regularly made to the mortgagees who had procured 
the entry of their names in the Collector’s books as mortgagees. An 
‘entry in the receipt of the Government agent entrusted with the pay- 
ment of the said allowance relating to the payment thereof on the 8th 
June 1843, stated that the payment was made to ‘the under-mentioned 
mortgagees of’ the mortgagor (whose name was given) and there 


* Reported by J. M. Parikh, Barrister-at-Law, London. 
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followed the names of two persons in whom the rights of the mortgageeg 
were at that time vested in somewhat unequal shares, The amounts of 
the shares belonging to each of these mortgagees were set against their 
names and against those shares the mortgagees had in their own hand- 
writing written their respective names in acknowledgment of the 
receipt of their shares :— 

Held, that that was clearly an acknowledgment to satisfy the pro- 
visions of s,19 of the Indian Limitation Act by the said mortgagees 
that they received those payments as being the parties interested in 
the original mortgage and that theirinterest in the property was that 
of mortgagees thereunder, and that it created a new period of limit- 
ation starting from the 8th of June 1843 and inasmuch as the suit 
was instituted on the 16th October 1901 it was brought within the pre- 
scribed period of sixty years. 

The defendants contended that interest should be allowed on the 
redemption money for the period between the date of the suit and the 
actual date of redemption on the ground that the Judge of First Instance 
had not exercised his discretion inthe matter and the omission to give 
interest for that period had been an oversight as no reference was made 
to the point in his judgment. 

Held, that no application was made to the said Judge to repair the 
alleged omission before the Order was completed, or at all, and, there- 
fore, it must be taken that the order made by him represented in all 
respects his decision on the matter in plaint, and there was no reason 
to differ from the view of the High Court that the discretion was not 
unreasonably exercised. 


THE main question for determination was whether the suit 
instituted on the 16th October 1901 to redeem a mortgage, 
dated the 4th November 1793, was barred by linitation. 

The predecessor-in-title of plaintiff No.1, who was a Desai 
named Partabrai Mugatrai, mortgaged with possession his 
Desaigiri Dastur and ‘pasaeta’ lands in certain villages situate 
in the District of Broach to Majmudar Lalloobhai Bhukhandas, 
the predecessor-in-title of the appellants (defendants), by execut- 
ing bonds from time to time. He also contracted debts 
from the said mortgagee on personal security. On the 4th 
November 1793, he executed the mortgage deed in suit con- 
solidating the previous debts. The sum of Rs. 2,656 ( Broach 
currency ) was then due on personal security and Rs. 6,719-8-9 
on account of the mortgage debt. Under the terms of the said 
mortgage he covenanted to pay interest on the personal debts. 
And in lieuof interest on the mortgage debt the mortgagee 
agreed to accept the rents and profits of the mortgaged proper- 
ties in his possession. The mortgagor further agreed that the 
repayment of the personal debt was a condition precedent to 
redemption. On the 29th July 1794, the said mortgagor 
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executed a simple bond for Rs. 1,347 (Broach currency) with P. C. 


interest, and promised to repay it in the manner provided in 
the said mortgage deed. 


1913 


—~ 


In 1803 the.District of Broach finally came under the British ‘Hrrana: 


tule and the Desaigiri Dastur was subsequently commuted into 


V. 


a fixed money allowance payable from the Treasury. Since Nandina 


‘then the appellants have regularly received the money allow- 
ance in lieu of the Desaigiri Dastur. 
On the 16th October 190r, the plaintiffs instituted the 
. present suit for redemption of the said mortgage dated the 
4th November 1793. Plaintiffs Nos 2 and 3 were purchasers 
of the rights of plaintiff No. 1. 
The appellants ( who represented the mortgagees ) contested 
the suit on the ground inter alia that it was barred by limitation, 
The plaintiffs reply was that the suit was within time by 
reason of certain acknowledgments alleged to have been made 
by the mortgagee and his representatives, which gave them 
(i. e., the plaintiffs ) an extension of the period of limitation, 
one such acknowledgment discussed in the judgment of their 
Lordships was in terms the following :— 
i ` Rs. a, p. 
The ist of May in the year 1843—44, The undermen- 
tioned mortgagees of Desai Partabrai Mugatrai, 
Majmudar Lalitakuvar Lallubhai. The 8th June 1843. 608-13-8, 
Majmudar Mansukhram Nandkishordas, the 8th. ,, 515-1-2, 
MAJMUDAR LALITARUYARLAL LALLUBHAIL 
(My) Signature. 
Masmupar Mansuzuram ÑANDKISHORDAS, 
(My) Signature, ~ 
The District Judge who tried the case, came to the conclu- 
sion that the acknowledgments in question satisfied the provi- 
sions of s. 19 of the Indian Limitation Act ( XV of 1877 ) and 
that the suit was not barred by limitation: But he held that 
the plaintiffs were liable to pay the personal debts ( with in- 
terest according to the rule of “ damdupat ” before they could 
claim redemption. P i 
On appeal the High Court affirmed the decision of the Court 
below. (11 Bom. L. R. 318). The learned Judges (Chanda- 
varkar and Heaton JJ.) overruled the contention of the defen- 
dants that interest on the redemption money for the period 
between the date of suit and the actual date of redemption 
‘should be allowed to them. Chandavarkar J. expressed himself 
ọn the point as follows ;— _ : 
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“The learned District Judge has declined to award interest on the debts 
due to the mortgagee on the money bonds from the date of the suit till the 
satisfaction of the decree, upon the ground of damdupat, It has indeed 
heen held by this Court in Dhondshet v, Raoji, I. L. R. 22 Bom. 86, that . 
the discretionary power of the Court under s. 209 of the Code of Oivil_ 
Procedure may be exercised without reference to the law of damdupat ; 
but the question is one of discretion and we are unable to hold that the 
learned Judge has exercised it unreasonably in the particular circumstan- 
ces of this case.’ 


Heaton J. dealt with the point in terms the following :— 


“Then interest was claimed by the defendants on the amount of the 
personal debt, from the date of the decree until payment. ‘l'his is a matter 
of discretion. The District Judge did not award interest and I do not 
think the circumstances disclosed by the evidence suggest that interest 
ought justly to be awarded,” : 

The appellants (defendants) thereupon appealed to His 
Majesty in Council. 


De Gruyther K. C. and B. Dube, for the appellants—The 
Limitation Act applicable to the case is Act XV of 1877, and to 
satisfy the provisions of s. 19 of that Act, an acknowledgment 
must be made to the mortgagor or some one claiming under 
him :. Mylapore v. Yeo Kay@) and Imam Aliv. Baij Nath 
Ram Sahu(?). There is not on record any acknowledgment 
which is made to the mortgagor. Most of them are receipts 
in the Collector’s books of payments of money allowance in 
respect of the mortgaged rights., But where persons applied as 
mortgagees for mutation of names in the Collector’s Regis- 
ter, it was held that it was not an acknowledgment made to 
the mortgagor, but only an official proceeding to substitute the 
successor of a mortgagee for his predecessor: Fatimatulnissa 
Begum v. Soonder Das(3), It is submitted that acknowledg- 
ments relied on do not give any new periods of limitation and 
that the suit is therefore barred. Reference was also made to 
the Indian Limitation Act ( XIV of 1859 ), s. 1, cl. 15. 

Interest on the redemption money is calculated according to 
the rule of damdupat, which rule does not prohibit the Court 
from allowing interest for the period between the date of suit 
and the actual date of redemption: Dhondshet v. Ravji (4), 
The District Judge says nothing about the interest for that 
period and it is evident that he has omitted to exercise his 
discretion. i 


(1) (1887) L. R. 14 I. A. 168, 172, (3) (1900) L. R. 27 I, A. 108, 108. 
(2) (2906) I, L. R. 38 Cal, 613. (4) (1896) I. L. R, 22 Bom, 86, 
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The appellants are therefore entitled to interest for the 
period at the usual Court rate of 6 per cent annum : Maharajah 
of Bharatpur v. Rani Kanno Dei). 


J. M. Parikh and Alpaiwalla, for the respondents, were not 
heard. 


The judgment of their Lordships was delivered by 


Lorp MoutTon.—This is an appeal from a judgment and 

_ decree dated 21st January 1909 of the High Court of Judicature 
of Bombay, which affirmed with a slight modification a 
judgment and decree of the Court of the District Judge of 
Broach, dated the 12th March 1906. The main question is 
whether the present suit is barred by the Indian Statutes of 
Limitation. The Courts below have held that it is not so 
barred, and from this decision the appellants (who were defend- 
ants in the suit) appeal. 

The facts of the case so far as they are relevant to the 
present appeal are very simple. The mortgage in question 
was executed on the 4th November 1793. By that deed 
Desai Partabrai Mugatrai, the predecessor-in-title of the respon- 
dents, mortgaged with possession a certain desaigiri dastur 
and certain pasaeta lands situated in the district of Broach to 
the predecessor-in-title of the appellants. In 1803 the district 

. of Broach finally came under British rule, and subsequently 
the desaigiri dastur in Broach was commuted into a fixed 
money allowance, payable from the Treasury. Since that 
settlement the appellants have received the money allowance 
in lieu of the desaigiri dastur. 

On the 16th October 1901 the plaintiffs instituted the present 
suit for redemption of ‘the said mortgage.” The appellants 
pleaded that the suit was barred by limitation under the Indian 
Statutes of Limitation, which provide a period of sixty years 
for a suit for redemption. Inasmuch as more than sixty years 
had elapsed since the execution of the original mortgage, this 
plea must have succeeded in the absence of written acknowledg- 
ments sufficient to satisfy the provisions of s. 19 of the Indian 
Limitation Act, 1877, but the plaintiffs contended that certain 
documents signed by the predecessors-in-title of the appellants, 
constituted such acknowledgments and gave to the plaintiffs 
new periods of limitation, which brought the suit within the 
prescribed period. 

(1) (1900) L, R. 28 I. A, 35, i A 
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P. C. It will suffice to examine one of such acknowledgments, 
1913 namely, an entry in a receipt book relating to the payment on 
~~ the 8th of June 1843 of the fixed allowance above referred to 
HirataL in respect of the year ending the rst of May 1843. The mort- 
v: gagees of the desaigiri dastur had in ordinary course procured 
N ARSIDAL the entry of their names in the Collector’s books as mortgagees 
‘aes under the mortgage in question, they being entitled to the 
— payment of the annual allowance into which the original rights 
had been commuted. Consequently the payments of the 
periodical instalments of that allowance were regularly- made `` 
to them as such mortgagees as they fell due. The rights 
of the mortgagees were at that time vested in somewhat 
unequal shares in two persons named respectively Lalita- 
kuvar Lallubhai and Mansukhram Nandkishordas. The 
entry in the book of the Government agent entrusted with the 
payment of the allowance states that the payment is made to 

“ the undermentioned mortgagees of Desai Partabrai Mugatrai,” 
and there follow the names of the two abovementioned mort- 
gagees. The amounts of the shares belonging to each of these 
mortgagees are set against their names, and against these 
shares the mortgagees have in their own handwriting written 
their respective names in acknowledgment of the receipt of 
their shares. Their Lordships are of opinion that this is clear- 
ly an acknowledgment by them that they received these pay- 
ments as being the parties interested in the original mortgage, 
and that their interest in the property was that of mortgagees 
thereunder, It follows, therefore, that this ‘created a new 
period of limitation starting from the 8th of June 1843, and 
inasmuch as the present suit was instituted on the 16th of 

October 1901 it was brought within the prescribed ‘period. 

The only other point raised by the appellants on the hearing 
of this appeal related to the interest to be allowed on the 
redemption money for the period between the date of suit and 
the actual date of redemption. It was not contested that the 
rule of damdupat applied in the present case and that therefore 
the amount of arrears of interest to be allowed up to the date 
of suit was limited to an amount equal to the capital sum. By 
his decree the Judge of First Instance had given to the appel- 
lants no interest from the date of suit: The appellants ad- 
mitted that it was discretionary whether he should grant 
any and what interest for that period, and that if he did 
exercise his discretion on the point they could not under the 
circumstances of the present case appeal against it. But they 
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contended that the omission to give interest for that period 
had been by oversight. The only support for such contention 
was that in the judgment of that Judge no reference was made 
to the point. On the hearing before the High Court, that 
Court refused to accept that contention and treated the 
District Judge as having declined to award any interest for the 
period in question and held that it was a matter left to his 
discretion, and that under the circumstances of the case that 
discretion had not been unreasonably exercised. Their Lord- 
ships agree with this decision and the grounds on which it 
rests. No application was made to the District Judge to 
repair the alleged omission before the Order was perfected, or 
at all; and, therefore, it must be taken that the Order made 
by him represents in all respects his decision on the matter in 
plaint and their Lordships see no reason to differ from the 
view of the High Court that the discretion was not unreason- 
ably exercised. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed and that the appellants 
should pay the costs of this appeal. 

Appeal dismissed. 


Solicitor for the appellants: Edward Dalgado. 
Solicitors for the respondents: T. L., Wilson & Co. 


[ On appeal from the High Court of Judicature at Allahabad, ] 
Present: 


LORD SHAW, LORD MOULTON, SIR JOHN EDGE AND 
Mr. AMEER ALI. 


LALA SONI RAM 


v. 
KANHAIYA. LAL. 


Limitation—Indian Limitation Aci (XV of 1877), Secs. 2 and 19—Acknowledg- 
meni—Acknowledgment by Hindu widow in possession of husbond’s estate 
not binding on reversioner—Act XIV of 1859— General Clauses Act (Iof 
1868 ), Sec. 6—Fusion of interests of morigagor and mortgagee in one 
person—Suspension of period of limitation, 


Acknowledgments of a mortgage made by the widow and daughter of 
a mortgagee while in possession as mortgageo of the mortgaged property 
are not acknowledgments within the meaning of s. 19 of the Indian 


* Reported by J. M, Parikh Barister-at-Law, London, 
B G2 
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Limitation Act (XV of 1877) made by a person or person through whom 
the next reversioner of the mortgagee derives title or liability and 
` therefore in a suit for redemption by the representative in interest of 
the original mortgagor against the reversioner of the mortgagee such 
acknowledgments are ineffectual to give a new period of limitation. 
Held, also, that acknowledgment of a mortgage is only an acknowledg- 
ment of liability, which extends the period of limitation within which 
a suit to redeem the mortgage must be brought and does not confer title, 
and consequently s. 2 of Act XV of 1877 did not apply. 


Acknowledgment of a mortgage is not a “thing done” within the 
meaning of s. 6 of the General Clauses Act (I of 1868). 


In a suit instituted in 1907 to redeem a mortgage dated 1842 for which 
no period for redemption was specified inthe deed it was contended 
that the whole period from 1883 to 1898 when the mortgagor was in 
the position of mortgagor and mortgagee should be excluded from 
the computation of the sixty years period of limitation :— 

Heid, that the right to redeem the mortgage accrued to the mortgagor 
the moment the mortgage was executed and the sixty years’ period of 
limitation must be computed as having begun on the day following the 
date of the mortgage and that the period of limitation when it had once 
begun to run could not be suspended. 

Burrell v. The Earl of Egremont (1), distinguished, 


The law of limitation applicable toa suit or proceeding isthe law in 
force at the date of the institution of the suit or proceeding, unless 
there is a distinct provision to the contrary. 

Held, accordingly, that the question whether an acknowledgment 
dated 1866 was binding on the defendant must be decided according to 
the Act XV of 1877 which was in force atthe date of the institution of 
the suit ın 1907 and not according to the Act XIV of 1857 which was in 
force when the acknowledgment was made in 1866, 


Shib Shankar Lal v, Soni Ram (2), affirmed, 


ON the 4th March the appellant, who was the representa- 
tive in interest of the original mortgagor instituted the suit for 
redemption of a usufructuary mortgage, dated the 2nd January 
1842, against the next reversioners of the original mortgagee, 
who died shortly before the year 1855. He was succeeded by 
his widow, who on the 31st of March 1866 made an acknow- 
ledgment of the mortgage. She died on the roth May 1866, 
and was succeeded by the mortgagee’s daughter, who also 
made an acknowledgment of the mortgage on the agth 
April 1867. 

The daughter died on the 3oth May 1898, when the respond- 
ents, who were her sons, succeeded her as the next rever-. 
sioners of the original mortgagee. The respondents pleaded 


(1) (1844) 7 Beav, 205, (2) (1909) I. L, R. 32 All. 33, 
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that the suit was barred by limitation. The appellant relied 
upon the acknowledgments made by the ladies and also upon 
questions of law arising from the fact that during the period 
from 1883 to 1898 he was in the position of both mortgagor and 
mortgagee. The Subordinate Judge and the District Judge 
held that the acknowledgments were good under Act XIV of 
1859 which applied, and decreed the suit. But the High Court 
held that Act XV of 1877 applied and dismissed the suit on the 
ground that the acknowledgments were not binding on the 
respondent within the meaning of s.19 of that Act. Fora 
report of the judgment, see Skib Shankar Lal v. Soni Ram), 

The appellant thereupon appealed to His Majesty in Council. 


George Cave K. C. and J.M. Parikh, for the appellant.— 
From 1883 to 1898 the appellant was in the position of the 
mortgagor and mortgagee, and consequently he was the person 
who was entitled to receive as well as liable to pay annually 
the sum of Rs. 80 as Malikana. There could be no action 
brought during the whole of that period and the running of 
the statute of limitation was stopped until 1898 when the 
mortgagee’s daughter died: Seagram v. Knight. The 
statute was in fact in abeyance during the whole of that period 
which must be excluded from the computation of sixty years. 
The statute cannot apply where there is no assignable person 
to pay the Malikana. It can only apply where there are two 
persons one ‘of whom is entitled to receive and give a dis- 
charge and the other is lible to pay the Malikana: Burrell v. 
The Earl of Egremont(). Again the appellant was in posses- 
sion during the whole of that period with the result that the 
cause of action to recover possession of the mortgaged property 
within the meaning of the Art. 148 of Sch. II of Act XV of 1877 
did not arise until the appellant was dispossessed after the suit 
was instituted, and the suit is, therefore, not barred. The 
appellant was in possession as mortgagee and received the 
produce of the mortgaged land. : 

Under s. 20 of Act XV of 1877 such receipts gave him a new 
period of limitation from 1883 to 1898. The widow and the 
daughter of the mortgagee represented the estate while they 
were in possession : Mayne’s Hindu Law, 7th ed, pp. 818 and 840, 
605-& 624. A decree against them would bind the respond- 
ents: Katama Natchier v. The Rajah of Shivagunga(4) and 


(1) (1909) I. L, R, 32 All, 38. (3) (1844) 7 Bear. 205, 234, 
(2) (1867) L, B. 2 Ch, 628, 632, (4) (1863) 9 M. I, A. 543 ,604, 
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Bhagwanta v. Sukhi) If the appellants had obtained a re- 
demption decree against either of those ladies when they were 
in possession, such a decree would have been binding on the 
respondents who claim through them and itis, therefore, 
submitted that their acknowledgments are binding on the latter 
within the meaning of s. 19 of Act XV of 1877. Each of those 
acknowledgments is good under Act XIV of 1859, s. x, cl. 15, 
which was in force when they were given. They are acknow- 
ledgments of the appellant’s right to redeem, which is the con- 
sequence of his title to the property in suit as mortgagor, and 
Act XV of 1877 by virtue of s. 2 thereof does not affect the 
validity of those acknowledgments. Again the acknowledg- 
ments are “things done” within the meaning of s. 6 of the 
General Clauses Act (I of 1868) and Act-XV of 1877 does not 
therefore affect their binding character on the respondents under 
Act XIV of 1859. Lastly, if the contention of the respondents 
that the suit is barred is good they became entitled to the 
property as owners in 1902. Butwhenthey brought the suit in 
1904, they claimed possession as mortgagees, and as they omitted 
to claim what they were then entitled to on the ground of 
that the right of redemption was at that time extinguished, 
they are now barred under s. 13, Explanation 2, of the Code of 
Civil Procedure, 1882, to put forward in this suit that claim. 
They are also estopped from denying that they are in posses- 
sion as mortgagees and as such liable to redemption. 
The respondents did not appear. i 


The judgment of their Lordships was delivered by 


SIR JoHN EpGE.—The suit in which this appeal has arisen 
was brought on the 4th March 1907 by Lala Soni Ram the 
appellant here for the redemption ofa mortgage which had 
been made on znd January 1842 by the then owners of Mauza 
Kheria Buzurg in favour of Khushwakt Rai, who was on the 
making of the mortgage put in possession by the mortgagors. 
The mortgage was usufructuary, the profits except Rs. 80 per 
annum were to be taken by the mortgagee in lieu of interest 
and the mortgagee was to pay to the mortgagors annually the 
Rs. 80 as malikana. 

By the mortgage it was provided that the mortgagors should 
be entitled to redeem and to obtain possession of the mort- 
gaged property on payment of Rs. 4,000, which was the 


(1) (2899) I, L. R. 22 All, 33. 
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amount advanced to them. No date for the redemption of the 
mortgage was specified, and consequently the mortgage became 
liable to be redeemed immediately after it was made, The 
whole 20 biswas of Kheria Buzurg were included in the mort- 
gage, but the original mortgagors or some of them redeemed 
the mortgage so far as it affected 6 biswas 17} biswanis of 
Kheria Buzurg, and this suit relates to the right to redeem the 
mortgage so far as Ít affects the remaining 13 biswas 24 
biswanis of the property which was mortgaged in 1842, if 
that right could at the date of the suit have been enforced by 
suit. . : 
In order to understand the issues which were raised and 
‘were tried in the Court of first instance, or on appeal below, 
it is necessary briefly to refer to the title of Lala Soni Ram, 
the plaintiff-appellant, as representing the original mortgagors 
and to the title of the defendants-respondents as representing the 
original mortgagee Khushwakt Rai, and to refer to asuit which 
was brought on the 18th May 1904 by the present defendant- 
respondent Babu Charan Behari Lal, and his brother Lala Shib 
Shankar Lal against the present plaintiff-appellant, Lala Soni 
Ram. Lala Shib Shankar Lal was a defendant to this suit 
and is represented here by the respondents to this appeal. 
Between the years 1880 and 1883 Mannu Lal, since deceased, 
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who was the father of the plaintiff-appellant, acquired the . 


rights and interests of the original mortgagors in the 13 
biswas 2} biswanis of Kheria Buzurg to which this suit relates. 
These'tights and interests so far as they can be enforced are 
now vested in the plaintiff-appellant, Lala Soni Ram. 

Khushwakt Rai, the original mortgagee, died shortly before 
1855, leaving surviving him his widow, Musammat Jamna, 
who died on the roth May 1866, and a daughter Musammat 
Janki, who died on the goth May 1898. Babu Charan Behari 
Lal and Lala Shib Shankar Lal, who were the plaintiffs in the 
suit of 1904, were the sons of Musammat Janki. 

On the 31st March 1866 Musammat Jamna, who had succeed- 
ed to a Hindu widow’s estate on the death of her husband 
Khushwakt Rai, executed a sale-deed by which she transferred 
a moiety of her interest as mortgagee of Kheria Buzurg to 
Debi Parshad and Gulab Rai, and on the same date by deed 
hypothecated to them the other moiety of her interest as 
mortgagee. On the 29th April 1867 Musammat Janki executed 
a sale-deed in favouw of Debi Parshad and Gulab Rai, by which 
she transferred to them her interest as mortgagee in the moiety 
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of Kheria Buzurg which had been hypothecated to them by 
Musammat Jamna in 1866. The mortgagee’s interest in Kheria 
Buzurg which, by the sale-deeds of 1866 and 1867, had vested 
for the lives of Musammat Jamna and Musammat Janki in 
Debi Parshad and Gulab Rai, vested by assignments in or 
before 1883 in Mannu Lal, and from 1883 until Musammat 
Janki’s death in 1898 Mannu Lal or his son, Lala Soni Ram, the 
plaintiffappellant, who succeeded him, énjoyed the rights of 
the mortgagors and the mortgagee in the 13 biswas 2} diswanis. 

In the deeds of the 31st March 1866, Musammat Jamna had 
described herself as a mortgagee and had acknowledged the 
existence of the mortgage of 1842, and in the deed of the 29th 
April 1867 Musammat Janki had similarly described herself as 
mortgagee and acknowledged the existence of the mortgage. 
Neither of those deeds is before this Board, but that is the 
inference which their Lordships draw from the proceedings and 
the judgments in the Courts below. 

After the death of Musammat Janki her sons, Babu Charan 
Behari Lal and Lala Shib Shankar Lal, brought a suit on- the 
18th May 1904 against Lala Soni Ram, the present plaintiff- 
appellant, to obtain possession as mortgagees of the 13 biswas, 
24 diswanis of Kheria Buzurg on the ground that the transfers 
which were made in the lifetime of Musammat Jamna and 
Musammat Janki became ineffectual as against them on the 
death of those ladies. In that suit Babu Charan Behari Lal 
and Lala Shib Shankar Lal on the rath October 1904 obtained 
a decree for possession. 

So far as appears from that part of the record which is before 
this Board, Babu Charan Behari Lal and Lala Shib Shankar 
Lal did not in the suit of 1904 allege or admit that the mort- 
gagors’ interest had vested in Mannu, or was vested in Lala 
Soni Ram the present plaintiff-appellant; their case apparently 
simply was that the title to the mortgagees’ interest which 
had been transferred by Musammat Jamna and Musammat 
Janki had determined so far as Lala Soni Ram was concerned, 
on the death of Musammat Janki, and that they became entit- 
led as representing Khushwakt Rai, the mortgagee,.on her 
death to possession as mortgagees. Their case was, that after 
the death of Musammat Janki, Lala Soni Ram was a trespasser, 
as in fact he was, and they claimed mesne profits. It does not 
appear that Babu Charan Behari Lal and Lala Shib Shankar 
Lal alleged, or otherwise admitted, in the suit of 1904, that a 
tight to redeem the mortgage of 1842, which could be enforced 
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by suit, was vested in any one, nor was it material to their 
cause of action that a right to redeem which could be enforced 
by suit should be vested in any one. Their title to possession 
on the death of Musammat Janki, which was the title they 
claimed, related back to and was based on the mortgage of 
1842 whether the right to enforce by suit redemption of that 
mortgage had or had not been extinguished before the 18th 
May 1902 by limitation. The mortgage had not been redeem- 
ed and nothing had happened between the death of Musam- 
mat Janki and the 18th May r904 to disentitle Babu Charan 
Behari Lal and Lala Shib Shankar Lal toa decree for posses- 
sion based on that original title. Asa matter of fact if Lala 
Soni Ram had desired, on the death of Musammat Janki, in’ 
1898, to redeem, he could have brought his suit within sixty 
years from the date of the mortgage, as the sixty years did not 
expire until January 1902, but apparently he hoped, by hold- 
ing on to the possession of the 13 biswas 2} biswanis to escape 
from having to pay the Rs. 4,000 redemption money. When 
the suit of 1904 was brought, the period of sixty years, com- 
puted from the 2nd January 1842, had expired. 

In this appeal, which is ex parte, the plaint and other 
pleadings in the suit of 1904 are not before their Lordships, 
but they draw the inference which they have expressed from 
the judgment of the 12th October 1904 and from the judgments 
of the Courts below in this suit. The effect of the suit of 1904 
was to give by process of law to Babu Charan Behari Lal and 
Lala Shib Shankar Lal the possession as mortgagees to which 
they had become entitled on the death of their mother Musam- 
mat Janki on the 30th May 1898. 

Lala Soni Ram, the present plaintiffappellant, on the 4th 
March 1907 brought in the Court of the Subordinate Judge of 
Aligarh this suit against Lala Shib Shankar Lal and Babu 
Charan Behari Lal for the redemption of the mortgage of the 
and January 1842 so far as it affected the 13 biswas 24 biswanis 
of Kheria Buzurg. Other defendants were subsequently added. 
In their written statement Lala Shib Shankar Lal and Babu 
Charan Behari Lal admitted that the mortgage of the 2nd 
January 1842 was made, and so far as is now material pleaded 
that the suit was not brought within sixty years of the date of 
the mortgage, that no admission of the right of the mortgagor 
was made within sixty years from the date of the mortgage, 
and consequently that the suit was barred by limitation. -They 
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also alleged that in the suit of 1904 Lala Soni Ram had plead- 
ed that he had aright to redeem, but that the Court in that 
suit had decreed their claim for possession, and they relied 
upon s.13 of the Code of Civil Procedure. They further 
pleaded that in the suit of 1904 it had been decided that the 
deeds which had been executed by Musammat Jamna and 
Musammat Janki were not binding upon them the answering 
defendants after the deaths of those ladies. 

The Subordinate Judge held, and rightly as their Lordships 
consider, that the suit of 1904 did not by the operation of s. 13 
of the Code of Civil Procedure bar the present suit. The suit 
of ‘t904 was a suit by Lala Shib Shankar Lal and Babu Charan 
Behari Lal for possession as mortgagees. The mortgage had 
not been redeemed and the plea of Lala Soni Ram that he was 
entitled to redeem was irrelevant to a suit by the usufructuary 
mortgagee for possession. Lala Soni Lal’s title as mortgagor 
was not in question in that suit, nor could he as a defendant 
to that suit have converted that suit into one in which he 
could have obtained a decree for redemption. The Subordi- 
nate Judge, however, applying s. 15 of Act XIV of 1859 to the 
case, held that the acknowledgments of the existence of the 
mortgage by Musammat Jamna and Musammat Janki in’ their 
respective deeds brought this suit within time, and he gave the 
plaintiff a decree for redemption. 

The District Judge of Aligarh, on appeal from the decree of 
the Subordinate Judge, affirmed the judgment of the Subor- 
dinate Judge, and by his decree of the 24th March 1908. dismiss- 
ed the appeal. From the decree of the District Judge the 
defendants appealed to the High Court at Allahabad. The 
High Court, rightly holding that the law of limitation appli- 
cable to a suit or proceeding is the law in force at the date of 
the institution of the suit or proceeding, unless there is a dis- 
tinct provision to the contrary, held that Act XV of 1877, 
and not Act XIV of 1859, was the Limitation Act which was 
applicable to the suit. Bys.19 of Act XV of 1877, it is so 
far as is material for present purposes enacted as follows:— 

“Tf, before the expiration of the period prescribed fora suit or ap- 
plication in respect of any property or right, an acknowledgment of lia- 
bility in respect of such property or right has been made in writing signed 
by the party against whom such property or right is claimed, or by some 
person through whom he claims title or liability, a new period of limitation 


According to the nature of the original liability, shall be computed from 
the time when the acknowledgment was so signed” 
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This .is-a suit to redeem, and the period prescribed by | 
Article 148 of the Second Schedule of Act KV of 1877 within | 


.which a suit against a mortgagee to redeem or to recover pos- 

session of immovable property mortgaged is sixty years from 
_the time when the right to redeem or to recover possession 
accrues. 

The learned Judges of the High Court held that there could 

not be any doubt that the mortgage of 1842 was in terms 
admitted by Musammat Jamna and Musammat Janki in their 
respective deeds, but they also held that the defendants deriv- 
ed title through their grandfather Khushwakt Rai, who was 
mortgagee and the last full owner of the rights of the mort- 
gagee, and did not derive title through Musammat Jamna or 
Musammat Janki who, although for certain purposes they did 
représent the estate, were not persons who could be deemed 
to have admitted for the benefit of the mortgagee’s estate a 
tight of redemption in the mortgagor, and that in making such 
acknowledgments they had no power to bind any interests 
except their own, Tohave held otherwise would, in their 
Lordships’ opinion, have been to extend the power of a Hindu 
woman in possession for her limited interest to bind the estate 
to an extent which has not been sanctioned by authority. 
‘It was also contended in the High Court on behalf of the 
plaintiff that there had been a fusion of the interests of the 
mortgagee and the mortgagor in the same person between the 
years 1883 and 1898 ; and that no mortgage was in existence 
during that period; and that Article 120 of the Second Sche- 
dule of Act XV of 1877, and not Article 148 applied; and that 
the suit was within time. The learned Judges of the High 
Court pointed out one obvious answer to that contention. It 
was that, if Article 120 applied, the suit was not within time, 
as Musammat Janki had died more than six years before the 
suit was brought. They also pointed out that the mortgagees’ 
- interest which became vested in Mannu was only the limited 
interest of a. Hindu lady, and consequently there had been no 
merger. The High Court, by its decree of the 7th August 
1909, allowed the appeal on the ground that the suit was 
barred by limitation and dismissed the suit with costs in all 
Courts. From that decree the plaintiff Lala Soni Ram has 
brought this appeal. 

„Ij this appeal it has been contended that the Limitation 
Act applicable to this’ case is Act XIV of 1859, and conse- 
quently the acknowledgments of the existence of the mort- 
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gage of 1842 which were contained in the deeds which were 
executed by Musammat Jamna and Musammat Janki brought 
this suit within time. As to that contention it is sufficient for 
their Lordships to say that they agree with the High Court 
that Act XIV of 1859 does not apply to this suit and that the 
Limitation Act which does apply is Act XV of 1877, and 
further that the acknowledgments which were made by 
Musammat Jamna and Musammat J anki were not acknowledg- 
ments within the meaning of s. 19 of Act XV of 1877 made by 
a person or persons through whom the defendants derived title 
or liability. Their Lordships consequently consider that these 
acknowledgments were ineffectual to give a new period of 
limitation. The contention in this appeal which is based upon 
s. 6 of the General Clauses Act and s. 2 of Act XV of 1877 was 
pressed upon the High Court. Their Lordships agree with the 
High Court that an-acknowledgment of liability only extends 
the period of limitation within which a suit must be brought 
and does not confer title, and is not a “thing done” within 
the meaning of s. 6 of the General Clauses Act. . 

In this appeal it was also contended that the operation of 
Act XV of 1877 was suspended during the whole period 1883- 
1898 when Mannu or his son Lala Soni Ram, the plaintiff, 
were in the position of mortgagors and mortgagees, the conten- 
tion being that that period should be excluded from the com- 
putation of the sixty years provided by Art. 148 of the Second 
Schedule of Act XV of 1877, as between 1883 and 1898 no suit 
for redemption could have been brought by Mannu or after 
his death by the plaintiff Lala Soni Rame Their Lordships 
ate by no means certain that this particular contention was 
raised in the High Court, the contention there apparently 
was—not that the operation of Art. 148 was suspended during 
the period. 1883-1898—but that by reason of the fusion of the 
interests of mortgagor and mortgagee Article 148 did not apply 


-to this case and that the Article which did apply was Article © 


120. In support of the. contention in this appeal this Board 
was urged to apply in this suit the principle which Lord 
Langdale, Master of the Rolls, applied when construing 
s. 40 of 3 & 4 Will. IV, c. 27, in Burrell v. The Earl of 
Egremont 0), Their Lordships are unable to accede to 
that contention, as Article 148 of Act XV of 1877 is 
essentially different in its language and intention from 


(1) (1844) 7 Beav. 209. 
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s. 40 of 3 & 4 Will. JV. c. 27, and the facts upon which 
Lord Langdale acted were not in any way similar to the 
facts in this suit. Under s. 40 of 3 & 4 Will. IV, c: 27, 
no suit could be brought to recover money secured on a 
mortgage or otherwise charged upon land, but within twenty 
years next after a present right to receive the same shall have 
accrued to some person capable of giving a discharge for or a 
release of the same, unless in one or other of the events specified 
in the section. The sixty years’ period of limitation allowed 
by Article 148 of Act XV. of 1877 begins to run in such a case 
as this “when the right to redeem or to recover possession 
accrues.” In Burrell v. The Earl of Egremont there was a 
charge upon an estate which no assignable person was liable to 
pay and in respect of which no person was capable of making 
an acknowledgment that it was due. In this case the right to 
redeem the mortgage of the 2nd January 1842 accrued to the 
mortgagors the moment the mortgage was executed, and the 
sixty years’.period of limitation must be computed as having 
begun on the 3rd January 1842. There is nothing in Act XV of 
1877 which would justify this Board in holding that, once that 
period of limitation had begun to run in this case, it could be 
suspended. Their Lordships consider that if they were to hold 
that, by reason of the fusion of interests between 1883 and 
1898, the period of limitation was suspended, they would— 
this not being a suit to which the proviso to s. 9 of Act XV of 
1877 applies—be deciding contrary to the express enactment 
of that section that “when once time has begun to run, no 
subsequent disability or inability to sue Stops it.” 

At the hearing of this appeal two other contentions, each of 
which involved the consideration of facts and of law as applied 
to these facts, were raised. Neither of those contentions, so 
far as appears from the record which is before this Board, had 
previously been raised by anyone at any stage of this suit 
either in the Court of first instance or on either of the appeals, 
and consequently had not been considered either by the Subor- 
dinate Judge, or the District Judge or the learned Judges of 
the High Court. Further, neither of these contention 
suggested by any of the grounds of appeal which were 
in Lala Soni Ram’s application to the High Court for 1 
appeal to His Majesty in Council, nor is either of them 
ed in the Reasons contained in the case for the appellant 
here, and it must be remembered that this appeal has been 
` eard ex parte, neither the respondents nor any Counsel on 
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their behalf having appeared. Their Lordshipsare not disposed 
to depart from the established practice of this Board’ not-to 
allow on appeals to His Majesty in Council new cases to be 
made which were not made below. f 
The result is that their Lordships will humbly advise - His 
Majesty that this appeal should be dismissed, and the decree 
of the High Court should be. affirmed. f 
Appeal dismissed. 


Solicitor for the appellant : Edward Dalgado. 
The respondents did not appear. 


[ On appeal from the High Court of Judicature at Calcutta. ] 
Present : 


LORD ATKINSON, Lorp MOULTON, SIR JOHN EDGE AND 
Mr. AMEER ALI. 


BAIJNATH RAM GOENKA 


v. 
NAND KUMAR SINGH. 


Bengal Land-Revenue Sales Act ( Beng. Act VII of 1868), Sec. evra to 
Commissioner— Order— Review, 


A Commissioner of Revenue has no power to review his order made 


in ‘an appeal to him under the Bengal Land-Revenue Sales Act (Beng, 
Act VII of 1868 ), s. 2 


Baijnath Ram Goenka v. Nand Kumar Singh (1), affirmed. 


THE Collector sold, on the 2nd of January 1900, for arrears 
of revenue a certain mahal, in which the plaintiff respondent 
had a four anna-share. Subsequently two appeals were preferred 
to the Commissionzr with a view to set aside the sale. One 
of these appeals was by the respondent. It was dismissed on 
the ground tht he “ was not a party to the original sale.” The 
second appeal was by the respondent’s co-sharersin the mahal, 
and on the 23rd March 1900 the Commissioner made an order 
in this appeal setting aside the sale. On the 21st of June 1900 
the Commissioner reviewed his Order ofthe 2 3rd March ‘1900, 
set it aside and made an order affirming the sale. Subsequently 
a sale certificate was issued to the auction-purchaser, who was 
put in possession by the Collector. 


ae a a a a 
* Reported by J. M, Parikh, Barris- (1) (1907) I. L, R. 34 Qal, 677 - 
tor-at-Law, London. : 
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On the zoth June rgor the respondent instituted the suit, P. O. 
giving rise to this appeal, praying for a declaration that the 1918 
Commissioner’s order of the 21st June 1900 was illegal and —~ 
ultra vires and for a decree for the recovery of possession of his Barmwara 
share of the mahal and mesne profits. v.’ 

The Additional Subordinate Judge held that under s. 2 of the NAP Komar 
Bengal Land-Revenue Sales Act ( Beng. Act VII of 1868 ) “ the 
order passed by the Commissioner upon the appeal is final and 
the Commissioner has no power to review his decision under 
this section”; that the order of the 23rd March 1900 setting 
aside the sale was final and the Commissioner could not review 
it ; and that the order of the 21st June 1900 was ultra vires. He 
therefore decreed the suit as prayed for. 

On appeal the High Court upheld the decision of the lower 
- Court. For a report of the judgment, see Baijnath Ram 
Goenka v. Nand Kumar Singh"), 

The appellant thereupon appealed to His Majesty in Council. 

De Gruyther K. C. and Branson, for the appellants.—The 
sale was made under the Bengal Land-Revenue Sales Act ( XI 
of 1859) and the appeal to the Commissioner to set aside the 
sale was preferred under the Bengal Land-Revenue Sales Act 
(Beng. Act VII of 1868). There is no provision in those Acts 
or any other Act regulating the procedure in appeals to the 
Commissioner. He had inherent power to regulate his own 
procedure and has discretionary power toreview his order: 
Badaricharya v. Ramchandra(2) and Ramchandra Narayan 
Kulkarni v. Draupadi (3). The word “ final” ins. 2 of Beng. 

Act VII of 1868 means nothing more than “ not subject to 
appeal”. A Court can review its own decision unless it is 
prevented by statute from doing so. j 

The Commissioner had a discretionary power to review his 
order of March 2, 1900: Matangini Debi v. Girish Chunder 
Chongdar (4). The High Court has relied on the case of Lala 
Pryag Lal v. Jai Narayan Singh(s), which, however, does not 
apply to the consideration of the question under Beng. Act VII 
of: 1868. In that case Beng. Act VII of 1880 was under con- 
sideration and the decision rested upon the fact that certain 
portions of the Civil Procedure Code were expressly made 
applicable to that Act, and it was, therefore, inferred that the 
portion of the Code relating to review was intended to be 
(1) (1907) I, L. R. 34 Cal. 677, (4) (1908) I. L. R. 30 Cal, 629, 


(2) (1893) I. L, R. 19 Bom. 113. (5) (1895) I, L. R. 22 Cal. 419, 
(3) (2895) I, L. R, 20 Bom, 281, i 
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P.. ©. excluded. Reference was also made to Act XI of 1859, ss. 33 
1918 and 36, and Beng. Act VII of 1868, s. 30. 
ty 
BAIJNATH 


v. The judgment of their Lordships was delivered by 
N anp KUMAB 


Dube, for the respondent, was not heard. 


LORD ATKINSON.—Their Lordships are clearly of opinion 
that the Order of the 23rd of March 1900 was final and conclu- 
sive, and that, so far as the Commissioner was concerned, he 
had no power to review that Order in the way in which he has 
reviewed it, That is the only point in the case. They will 
humbly advise His Majesty that the appeal ought}-to be 
dismissed. 

The appellant must pay the costs. 

l Appeal dismissed. 


Solicitors for the appellant: Watkins & Hunter. 
Solicitors for the respondent : Barrow, Rogers & Nevill. 


[ On appeal from the High Court of Judicature at Allahabad, ] 
Present: 


LORD, SHAW, LORD MOULTON, SIR JOHN EDGE 
AND MR. AMEER ALI. 


1913 l RICHARD ROSS SKINNER 


v. 
March 4. KUNWAR NAUNIHAL SINGH.* 


Will—Construction—Devise to “eldest son and to his lawful male ‘children 
according to the law of inheritance ’—Indian Succession Act ( X of 1865), 
Secs. 84 and 381—Morigage by testator—Subsequent mortgages by tenant 
for life—Suit for ejectment—LEquity. 


Tn 1863 one ‘Thomas Skinner mortgaged inter alia the villages in suit 
which were his property. The mortgage provided that the mortgagees 
should be put in possession if principal and interest were not paid in 
accordance with its terms, On the 22nd October 1864 the mor vage~ 
executed a will, which provided that the mortgaged villages which ara 
his private zamindari with additions thereto “may, at my demise, descend 
to my eldest son, Thomas Brown Skinner, and to his lawful male children 
according to the law of inheritance. In the event of my eldest son, 
Thomas Brown Skinner, dying without lawful male children, the above 
mentioned private zamindari, &c., shall descend to my next male heir 





+ Reported by J. M. Parikh, Barrister-at-Law, London. 
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and should all my sons die without lawful male children the Zamindari 
§c., shall descend to my female children, or, in the event of their death, 
to the female children born in wedlock of my sons in succession,” 

After the death of the testator in November 1864 Thomas Brown 
Skinner dealt with the property as the absolute owner, 

There was due on the said mortgage a certain sum of money and the 
mortgagees were placed in possession by him. He also himself bor- 
rowed further sums from the mortgagees and granted mortgages over 
the properties therefor. Subsequently the mortgagees purchased at a 
sale, in execution of decrees obtained against the son, the rights under 
the mortgages of both father and the son. After the death of Thomas 
Brown-Skinner without leaving any lawful male children, the appellant 
the second son of the testator, sued the mortgagees their successors 
for ejectment .— i 

Held, that in ascertaining the nature of thé estate taken by Thomas 
Brown Skinner under the will the clauses of destination therein must 
be readin their entirety and together; that the construction of the 
will was not governed by the “Indian Succession Act ( X of 1865) or by 
English law ; but that the will must be construed “according to justice, 
equity and good conscience, °’ 

Barlow v. Orde (1), followed. 

Held, also, that under the will the testator’s sons took only estates 
for life and consequently the mortgages granted by Thomas Brown 
Skinner in “respect of the debts incurred by him could not affect the 
property devised by the testator beyond Thomas Brown Skinner's 
life ; and that the respondents, in so far as they represented the 
rights proceeding from Thomas Brown Skinner and the succession 
thereto, had no title to resist the appellant’s claim, but that the 
appellant as the next male heir was not entitled to eject the respondents 

` without first satisfying the rights under the mortgage granted by his 
father in 1863. 


ON the ist September 1863 Thomas Skinner, the absolute l 


owner of the villages in suit, mortgaged them together with 
ten others to Sethdachiman Das and Gobind Das to secure Rs, 
50,000 with interest. The mortgage-deed provided that the 
mortgagees should be put in possession if principal and interest 
were not paid in accordance with its terms. The mortgagor 
did not make payment in accordance with the terms of the 
deed, and he died in November 1864, leaving him surviving, 
beside other issue, Thomas Brown Skinner and Richard Ross 
Skinner, the present appellant. Prior to his death he executed 
a will, dated the 22nd October 1864, the material clauses of 
which are set out in their Lordships’ Judgment.’ 

The Court of Wards‘ entered into possession of Thomas 
Skinner’s estate and subsequently in 1867 delivered it to Thomas 

(a) (870) L. R, 3 P. O, 164; 18 M, I, A. 277, 
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P. ©. Brown Skinner who was entered in the Government Registers 
1913 8 proprietor of the villages. On roth November 1867 there 
~' was due on the said mortgage of 1863 the sum of Rs. 43, 294, 

Siinyer and Thomas Brown Skinner placed the mortgagees in posses- 
> Ue sion of the mortgaged premises, and he also borrowed from them 

Pipe a further sum on the security of the same lands. Subsequently 

“Stax he borrowed other sums from the same mortgagees on the 

-—— same security under deed dated gth October 1869 and 7th 
“February 1872 respectively. In all these transactions he dealt 
with the property as an absolute owner. 

In 1872 the equity of redemption in some of the villages 
was purchased at a sale, in execution of decrees obtained against 
Thomas Brown Skinner by the mortgagees, from whom some 
of the respondents purchased those villages, While the equity 
of redemption in others was purchased at sales, in execution of 
similar decrees, by the remaining respondents, who redeemed 
them from the mortgagees and obtained possession thereof. 

“Thomas Brown Skinner died on 3rd July 1900, and in 1905 
and 1906 the present appellant Richard Ross Skinner, the 
second son of Thomas Skinner, instituted the suits giving rise 
to these appeals against the persons in possession of the several 
villages under mortgages and sales which he claimed to be 
invalid against him. The plaintiff's case was that the will 
gave Thomas Brown Skinner an estate for life only, and that 
the plaintiff became entitled as temainderman on his death. 
The appellant claimed to be entitled to possession .as the 
unencumbered owner of the lands in question and prayed for 
unconditional decrees for ejectment and mesne profits against 
each of the respondents. - 

The several defendants claimed to be absolutely entitled to 
'the lands respectively under the mortgages and sales above 
mentioned. They averred that T. B. Skinner took under the 
will an estate of inheritance and not an estate for life only. 
The defendants denied thatin any case the plaintiff was entitled 
to the decrees sought by him and they relied on their rights 
‘under the said mortgages. 

The Subordinate Judge followed the case of Richard Ross 
Skinner v. Durga Prasad@) and held that under the will 
Thomas Brown Skinner took only an estate for life and that 
the purchasers at Court sales acquired only his interest, which 

came toan end on his death. He also ‘held that Thomas 


piya - 


... . (1) (1904) I, L. R, 31 Al. 239, 
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Skintier’s. mortgage of 1863 had not been -extinguished but he 
was of opinion that the mortgagee’ were not entitled to posse- 
ssion thereunder or at all, and that the plaintiff was entitled 
toa decree- -for possession of the lands without-paying the debt 
which subsisted thereon, - He passed -a decree, for ejectment 
with: mesne profits in each of the suits. 

-~ On appeal the High Court.was of opinion ‘that ‘it was not 
necessary to decide the question relating to the construction of 
` the will because the- appellant, whatever his title, was not 
entitled to obtain possession until-he redeemed the mortgage 
of - 1863. The learned. Judges said :— £ AA 


“a The mortgage ‘of 1863 provided that in default of payment of principal 


and interest according to thé stiplation contained in the mortgage-edeed, the 
mortgagor ‘would put the mortgageés in possession of the mortgaged pro- 
porty.” 'Although the mortgagees did not take possession ‘at the time, there 
can be no doubt that. when the subsequent mortgage of the 1oth November 
1867 was executed, possession was surrendered to the . mortgagees in 
accordance with, the stipulation contained in the earlier document, The 
mortgages or their representatives are admittedly i in possession of the 
mortgaged property and ‘their possession must be treated, we think, as 
reférable to the stipulation contained in the mortgage of 1863, which gave 
them. right to possession, ‘The mortgage of 1867 did not supersede and 
extinguish in toto the mortgage of 1863. On the contrary, that mortgage 
must be regarded, we think, as subsisting mortgage, and as such entitling 
the niortgagéés to retain possession as against any person claiming title 
through the original mortgagor’ as security for the amount due upon the 
mortgage, In this view until the mortgage of 1863 has been redeemed the 
plaintiff. is in no event, whatever be his title, entitled to dispossess the 
~ mortgagees or their representatives. “Whether Kunwar Naunihal Singh is 
the person solely entitled -to remain in possession, or whether the seth 


aré also entitled, thote ` cán be no doubt that one of them has the right to - 


remain in.possession so long'as the mortgage of 186¢ is subsisting. There- 
fore, until. the plaintiff redeems the said mortgage, he is-not entitled to 
obtain possession of the property in question. In this suit there is no claim 
for redemption. Had such a claim been put forward, it wọuld have been 
Hecessary’| "to take , an account of the rents and profits for the purpose of 
determining any "and what amount is due upon the said mortgage. But as 
we said above,” po‘such claim was advanced aid we donot think the plaintiff 
is entitled -in-this suit to ask that an account be taken from the defendants 
and a decree. made. for redemption. - -( See- Mirugasgr: Marimuttu v, Charles 
` Henry De Soyga, [1891] -A,. 0.. x f 


.. The appellant thereupon appealed’ to mis is Majesty in Council. 


P PE EO E les 


` De ‘Gruyter? K, 0. and O'Gorman,; for ‘the appellant. —The_ 
will inthis case was construed in a previous litigation, by the 
High Court, which -held that the” -testator’s sons took only 
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estates for life: Richard Ross-Skinner v. Durga Prasad), 
The mortgages granted by Thomas Brown Skinner cannot 
therefore affect the property after his death. In some of the 
suits mortgagees purchased the equity -of redemption at auc- 
tion sales in execution of personal decrees against Thomas 
Brown Skinner and the respondents are purchasers from the 
mortgagees. In these cases the appellant is entitled to recover 
possession from such purchasers. There is no suggestion in 
the assignments to them of the mortgage of 1863 and if any 
persons are entitled to an equitable charge, such persons are 
the mortgagees and not their purchasers. In the remaining 
suits puchasers of the equity of redemption at auction sales 
in execution of personal decrees against Thomas Brown Skinner 
were persons other than the mortgagees, from whom such 
purchasers redeemed the several mortgages. Those purchas- 
ers, therefore, stand in the same position as the mortgagees 
and would be entitled to a charge on the property, but could 
not prevent the appellant from recovering possession from 
them. It is submitted that the appellant is entitled to decrees 
for possession subject to such terms and conditions that may 
be imposed upon him in respect of such charges as are good 


-against the inheritance, 


Sir H. Erle Richards K. C. and Brown, forthe respondents, 
in appeals Nos. 95, 99, 100 and roz. 

Raikes, for respondents in appeal No ror. 

J. M. Parikh and J. K. Roy, for respondents in appeals 
Nos. 98 & 100. 

Dube, for respondents in appeals Nos. 97) 103, 104, & 106, 
. This will must be construed according to “ justice, equity 
and good conscience” : Barlow v. Orde(), The governing words 
are “at my demise, descend” in clause 4 of the will. They 
clearly show the testator’s intention to dispose of his property 
at the time of his death and not at any future time. The words 
“and to his lawful male children ” do not make such children 
of Thomas Brown Skinner objects of a distinct and independent 
gift. They are not words of limitation and do not prevent 
Thomas Brown Skinner from taking the testator’s absolute 
ownership in the property : Indian Succession Act (X of 1865), 
s. 84. But in view of s. 331 of that Act it may be argued that 


. the Act does not apply to this will. But the law incorporated 





(1) (2904) I, L, R. 31 All, 239. (1) (1870) 18 M, I, A. 277, 307 & 209, 
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in s. 84 isthe law as it stood before that Act was passed and 
under that law Thomas Brown Skinner took an absolute estate, 
Again, the difficulty arises by the addition of the words “and 
to his lawful male children,” which are not added after a 
bequest to the testator’s next heirs. But the explanation is 
that Thomas Brown Skinner predeceased him, then at the 
death of the testator Thomas Brown Skinner’s lawful male 
children-were to take the property absolutely. The testator 
there really‘intended to provide against a contingency which 
might have‘ arisen in connection with the right of Thomas 
Brown-Skinner’s lawful male children. In the absence of some 
such words the testator’s next male heir could have contended 
that the lawful male children of Thomas Brown Skinner could 
not take by-substitution as Thomas Brown Skinner was illegiti- 
mate, It'is submitted that Thomas Brown Skinner took an 
absolute estate and the appellant takes nothing under the will 
and is not, therefore, entitled to succeed. 

The suits were for ejectment and they have been treated as 
such in the Courts below. The appellant is setting up an entirely 
new case by asking to be-allowed to redeem, but as there is 
no prayer for such a relief, redemption could not be decreed to 


him’ in these suits. Murugaser Marimuttu v. Charles Henry - 


De Soysa(). 
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Reference was also made to the Code of Civil Procedure (Act ` 


XIV of 1882), s. 146; and Act V of 1908, O. XXXIV, r. 1; and 
the Transfer of Property Act (IV of 1882), s. 91. In any case 
theré-was'no intention on the part of the parties to extinguish 
thé mortgage of 1863 and the appellant is not entitled to 
recover possession’ until he satisfies that mortgage, which is 
binding ori'the inheritance; Gokuldoss Gopaldoss-v. Rambux 
Seochiind (2); Mata Din Kasodhan v. Kazim Husain (3). 


De Gruyther K. C. in reply referred to Woodroffe and 
Ameer Ali’s Civil Přocedure Code, (1908), p. 583, and 
distinguished the case of Murugaser Marimuttu v. Charles 
Henry De Soysa . ‘ 

The-judgment‘of their Lordships was delivered by 

Lorp SHAw:—Thesé ate consolidated appeals from eleven 
judgnzénts. atid decrees of the High’ Court of Judicature for the 
North-Westéri Provinces, Allahabad. The suits were for eject- 
ment and’wéré bidught' by thé present‘appellant, Richard Ross 

(2) [1893] A, C. 69. (8) (2891) I. L. R. 13 All. 432. 

(2) (1884) L° Bea I, A. 126; (4) [1891] A. C. 69, 
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Skinner. The Subordinate Judge of Meerut passed ejectment 
decrees and the appellant was granted absolute proprietary 
possession, with mesne profits, of certain villages situated in 
the District of Bulandshahr in the United Provinces. - These 
judgments and decrees of the Subordinate Judge were reversed 
by the High Court. 

In the proceedings before the Subordinate Judge many 
issues were taken and questions investigated and discussed. 

With the exception of those to be hereafter referred to, it is 
unnecessary to enter upon these questions. For as the result. 
of the discussion before the Board, the appellant made a con- 
cession, which was (whatever may have been the nature of | 
the other discussions before the Courts below ) no part of his 
original pleadings or case. In the plaint he prayed “ that-a 
decree for full proprietary possession of the entire villages - - 

be granted to the plaintiff.” He further prayed for 

mesne profits and for costs of the suit, with interest upon. 
these mesne profits up to the date of realisation. It is true 
that the plaint also concluded “ that any further relief which 
may be considered desirable and necessary be granted to the. 
plaintiff,” but, in their Lordships’ opinion, this conclusion 
was treated by the plaintiff himself throughout the proceedings 
as merely ancillary to or consequential upon Tie radical 
demand he made for “ full proprietary possession.” The case 
in the Courts of India was throughout conducted upon the 
footing that he was entitled to this proprietary possession in a 
full and unconditional sense, that isto say, that any mortgages 
or duly constituted burdens granted even by Thomas Skinner 
over the properties were to be treated as wholly unavailing ~ 
against him. Under the decree obtained no such rights. were 
recognised. His position, in short, was that the whole of 
these burdens and mortgages might be ignored. 

When, however, the case for the appellant to this “Board 

was drawn, an alternative view was submitted, which is con-. 
tained in the seventh Reason. That Reason was in this 
form :—“ In any event the High Court of Judicature, 
Allahabad, should not have dismissed the suits, but should 
have passed Decrees for possession ~conditional upon 
the payment of the debts binding on the estate of 
Thomas Skinner.” Their Lordships are of opinion that this 
case was never either openly or fully set up by the appellant 
before the Indian Courts, and that great embarrassment to 
the learned Judges therein, and great delay and loss, have 
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ensued to the respondents: by reason of the appellant’s action 
in this regard. The Board has experienced considerable diffi- 
culty in permitting the alternative to be the ground of judg- 
ment now; and it is only because, in their view, it-may be 
possible, out of a large wreckage of procedure, to construct the 
material for a just decision of the true tights, of parties, and 
because upon the whole this may be in the parties’ own best 
interests, that their Lordships refrain from simpliciter sustain- 
ing the appeals and dismissing the suits. 
. The villages were the property of one Thomas Skinner, a 
member of a family not unknown in the history of the North- 
Western Provinces. In 1863 Thomas Skinner mortgaged-inter 
alia these villages for a sum of Rs, 50,000, with interest.. 
- Itis unnecessary to refer to other mortgages than . that of 
_ the year 1863 which has just been mentioned, for- the princi- 
ples of the judgment which is to follow are meant to apply 
comprehensively to'the mortgages granted by Thomas Skinner. 
Detailed reference need not, therefore, be made, - for instance, 
to the mortgage of 1861 granted by him over the village of 
Ainchar to secure a sum of Rs. 4,000. On the 7th September 
of that year this village was mortgaged to the Collector of 
' Bulandshahr. The plaintiff's claim to this village, - as to the 
other villages; has been dismissed. But although this pro- 
cedure is to bé corrected as the result of the judgment of 
this Board, their Lordships are entirely of the opinion - ex- 
pressed in the judgment of the High Court of date the 2nd 
March 1909, to the effect that “ the plaintiff is not entitled to 
oust the appellant without payment of the amount which 
the predecessors in title of the appellant paid in discharge of 
the mortgage in favour of the Collector.” oe 
: The mortgage deed of 1863 above mentioned provided that. 
the .mortgagees should be put in “possession if principal and. 
interest were not paidin accordance with its terms. On the’ 
22nd October 1864 Thomas Skinner executed a will. In the’ 
next month, namely, November 1864, he died. Under his 
will an important question .to be immediately’ referred’ to’ 
arises as to what was the nature of the right conferred in the: 
villages‘upon his-son.- `+- ; T 
‘That son, Thomas Brown-Skinner, had possession ‘delivered’ 
to him in -the year 1867 by the Court of Wards. At that 
time the Board were’ informed that there was due on the’ 
mortgage for Rs. 50,000, granted by his father, Thomas’ 
Skinner,-a sum of Rs. 43,000: -The mortgagees -were-- placed 
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in possession by him and he also himself borrowed further 
sums in that year, in 1869 and in 1872, and granted mortgages 
over the properties therefor. In 1872, Lachman Das purchas- 
ed at a sale, in execution of decrees obtained against 
Thomas Brown Skinner, the rights under the mortgages 
both of the father, Thomas Skinner, in 1863, and 
of the son, Thomas Brown Skinner, in 1869 and 1872. 
Other transactions and some transmissions took place with 
regard to the villages, but these need not be entered upon. 
From this main sketch it is to be observed generally that 
Thomas Brown Skinner had in point of fact acted, as all parties 
to the. transactions appear to have acted, on the footing that ' 
he was the owner of his father Thomas Skinner’s estate in the 
villages, and was the absolute owner. If this was the'true 
view, all questions inthe case are at an end, and the suit for 
possession must entirely fail. -How does this question stand? 

This: depends upon the construction to be given to two 
clauses of destination occurring in Thomas Skinner’s will of 
1864. They are in these terms :— 


(4) That my private zamindari presented to me by Government as a 


` reward for services rendered during the rebellion of 1857, as well 


as all villages, houses and other property added by me from time to time 
to the original grant may,at my demise, descend to my eldest son, 
Thomas Brown Skinner, and to his lawful male children according to 
the Law-of Inheritance, 


(5) In the event of my eldest son, Thomas Brown Skinner, dying with- 
out ‘lawful male children, the above-mentioned private zamindari, &o., 
shall descend to my next male heir, and should all my sons die without 
lawful male children, the zamindari, §c., shall descend to my female 
children, or, in the event of their death, to the female children born in 
wedlock of my sons in succession,” 

It is strenuously contended that under this. destination 
Thomas.Brown Skinner (who, it may be mentioned, was an 
illegitimate child, and who was, at the date of his father’s: 
death, about fourteen years of age) took an absolute estate as 
contradistinguished from an estate for his life. Reference: is 
made to the Succession Act, s. 84, which provides that “ where 
property is bequeathed to a person, and words areadded which 
describe a class of persons, but do not denote them as, direct 
objects of a distinct and independent gift, such person is 
entitled to the whole interest of the testator therein, unless a 
contrary intention appears by the will’’; and one of the illust- 
rations-in the section is specially founded upon, namely, “to 
A and the heirs male of his body.” The Act was passed- in 
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the year 1865. By s. 331 of the Act itis enacted that “ the 
provisions of this Act shall not apply . . . to any will made or 
any intestacy occurring before the first day of January, 1866.” 
But, as stated, Thomas Skinner the testator died in 1864. It 
is contended, however, that, although this may be so, yet, 
according to the law of India, prior to the enactment of that 
Act, a destination to “ Thomas Brown Skinner and to his 
lawful male children according to the law of inheritance” was, 
in point of fact, an effective form of opre of no less than 
absolute ownership. 

In determining this question it is the opinion of their Lord- 
ships that the destination must be readin its entirety and 
together. Following the words quoted there occur these: 
“In the event of my eldest son, Thomas Brown Skinner, dying 
without lawful male children, the above-mentioned private 
zamindari, &c., shall descend to my next male heir.” The argu- 
ment of Richard Ross Skinner, who, in point of fact, was the 
next male heir, is that his brother, Thomas Brown Skinner, had 
only the interest of -a tenant for life. On reading still 
further on in the destination it is found that the appellant is 
not entitled himself, if his own argument be sound, to the 
position of absolute owner, for the destination continues : “And 
should all my sons die without lawful male children, the zamin- 
dari, &c., shall descend to my female children, or, in the event 
of their death, to the female children.born in wedlock of my 
sons in succession.” His learned counsel accordingly conceded 
that the appellant is, as was his brother before him, only, a 
tenant for life. The event has not yet been ascertained whether 
the appellant shall or shall not die without lawful male children. 
If there should be such children, no doubt they would be the 
absolute owners of the properties, but if he should die childless, 
then the destination over to female children will, it is argued, 
take place. 

The question is full of embarrassment and difficulty. It is 
no doubt a temptation to be rid of the troublesome issues, with 
consequent accountings, by holding that the absolute owner- 
ship was in Thomas Brown Skinner; but—for this temptation 
must be put aside—the only question that their Lordships 
have to consider is whether it was the testamentary intention 
of Thomas Skinner, under the form of language adopted, to 
create by his will an absolute ownership in Thomas Brown 
Skinner. From the case of Barlow v. Orde), cin which, it 
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may- -be observed, the history of the Skinner family is referred 
to in a judgment. ‘of Lord Westbury) it is plain that English 
rules of interpretation—in so far at least as these are artificial, 
rules of construction which have arisen in the administration 
of English, Courts of Equity—must not be allowed . to govern 
the interpretation of Thomas Skinner’s will. Questions affecting 
the construction of such a settlement .as the present, or the 
regulation of a succession under it, must be determined by the 
principles of natural justice, or, to use the familiar language. 
according to “ justicé, equity and good conscience.” 

„So looking at this settlement, their Lordships’ do not find 
themselves able to affirm that Thomas Skinner meant his 
son Thomas Brown Skinner to have an absolute ownership 
of these villages. So to conclude would be to affirm : that: 
the former a month before his death set forth an elaborate 
scheme of destinations over, while all the time he was really” 
meaning that the boy of fourteen was to take the absolute 
ownership if he survived him. If the son was to be a tenant: 
for life merely, then the detailed regulations for successive: 
enjoyment and descent were entirely in place; they were. 
natural and necessary. There are considerations either way | 
put it seems to their Lordships a more likely . and more 
reasonable conclusion to come to, that Thomas Skinner did. 
mean to regulate the succession after the death of his son, 
and addressed his mind to the consideration of what should, 
bė the-steps and order of that subsequent enjoyment of his 
property. ‘In their Lordships’ opinion, accordingly, the 
possession .of Thomas Brown Skinner of these villages was 
the possession of a tenant for life. 

It follows that the mortgages granted ‘by Thomas Brown 
Skinner were ineffectual to convey or give any rights over. 
any estate exceeding the tenancy for life of which Thomas 
Brown Skinnér was possessed. The appellant, accordingly, 
as the next male heir, is entitled to the enjoyment of this 
estate for life, as of an estate out of the corpus of which no. 
rights’ could issue which proceeded .from Thomas Brown 
Skinner, and that the respondents, in so far as they represent 
such rights and the succession thereto, have no title to interfere 
with his entry into possession. 

But the case, in their Lordships’ view, stands in a very, 


. different position with regard to the rights of mortgagees and, 


their successors under mortgages granted, not by the appellant's 
brother, but by the appellant's father, Thomas Skinner, With 
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regard to the appellant’s brother, it is.decided by this judgment 
that the estate which he possessed was that of a tenant for 
life, and that mortgage proceeding in respect of debts incurred 
by him could not affect the estate beyond his life. Even if it 
be supposed that after he, Thomas Brown Skinner, came into 
possession he granted mortgages in-renewal of those granted 
` by his father and then outstanding, the rights of the mort- 
gagees could notin justice or equity be prejudiced thereby. 
To do so would be to operate a substantial defeat of the rights 
of those mortgagees and to imply, what certainly never was 
the intention of any of the parties to the transaction, that by 
the renewal of a mortgage by a person with a limited interest 
in the estate the intention was to operate a discharge of debts 
effectually secured upon the radical right. 

Their Lordships, accordingly, have little difficulty in holding 
that such a result must be avoided, that full effect must be 
given to the mortgages granted by Thomas Skinner, and that 
the appellant can only enter upon possession of his rights gua 
tenant for life of these villages now after satisfying the morts 
gage debts of his father upon the estate. Their Lordships are 
glad to observe that the substance of this equity is fully recog- 
nised in the judgment appealed from. They express no surprise, 
looking to the state of the pleadings, and particularly to the 
unqualified nature of the demand made in the plaint, that these 
learned Judges should have dismissed the same simpliciter, 
and they view the judgment of the High Court as meant to 
leave open the determination of the rights of the mortgagees 
of Thomas Skinner and their successors in’some further suit 
or suits. 

Upon the whole, however, it does not appear to their Lord- 
ships that justice will be done between these parties if the 
present suit be dismissed, with the prospect of further litiga- 
tions to determine a matter now substantially ripe for settle- 
ment. They are further of opinion that the appellant is not 
entitled, even under the present suit, to enter into possession 
until full satisfaction is first made of the rights of all mortgagees 
and their successors under the mortgage. deeds granted by 
‘Thomas Skinner. Should this condition be not, within what 
appears to the Court below to be a proper and sufficient time, 
satisfied, then in their Lordships’ opinion a decree dismissing 
the suit in respect of this failure could then be pronounced, 

Had the condition of a grant of possession which was con- 
ceded atjtheir Lordships’ Bar been made upon the plaint or the 


n 65 


513 
P. C. 
1918 


7 Ss mall 
SKINNER 


Kuxwar 
NAUDNIBAL 
Sinca 


Lord Shaw. 


C544 
P., ©. 
1918 


5 —~ 
SKINNER 
U. 
KUNWAR 
NAUNIHAL 
SINGH 


Lord Shaw. 


— 


Mi ahaa Sok ete tg TE! SRN ag Se n rt 
Sue BOMBAY LAW REPORTER. [ VOL. XV. 


pleadings in the Court below, the whole of this protracted 
litigation would have been saved, except to the extent of a 
simple determination of the point of the construction of Thomas 
Skinner’s will. 

In their Lordships’ opinion, accordingly, justice to the 
parties will be most nearly approached if the appellant 
make payment to the respondents of the cost of the 
proceedings in both Courts of India, and if, in regard 
to the appeal before this Board, neither party be found 
entitled to costs. Their Lordships will accordingly humbly 
advise His Majesty that the appeals should be allowed, that 
the causes should be remitted to the High Court to be dealt 
with upon the footing that the rights under mortgages granted 
by the late Thomas Skinner should be satisfied by payment 
being made to the mortgagees or their successors, that upon 
these payments being made and that within such reasonable 
time as shall be fixed in the Court below, a decree for posses- 
sion shall be pronounced in favour of the appellant, and that, 
failing such payment within such time, the suits shall stand 


dismissed. ads 
Appeal allowed, 


Solicitors for the appellants: Z. L. Wilson & Co. 

Solicitors for the respondents in appeal No. 95, 99, 100 and 
102: The Solicitor, India office. 

Solicitors for the respondents in appeal No. tot. S.C. 
Summerhaye & Co. f 

Solicitors for the-respondents in appeals No. 98, 105 
Edward Daigado. 

Solicitors for the respondents in appeals Nos. 97, 103, 104 
106: Barrow Rogers & Nevill. 
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[ On appeal from the High Court Judicature at Calcutta. | ` 
Present ; 


LORD ATKINSON, LORD MOULTON, SIR JOHN Enar. a, 
AND Mr, AMEER ALI, 


TEKAIT KRISHNA PRASAD SINGH 1918 
v, agave 
MOTI CHAND.“ Maroh 6: 


Practice—Procedure—Decree—Execution—Sale of immovable property—Death 
of judgment-debtor after attaohment—Non-representation of his legal repre» 
sentativeSale proclamation—Service thereof—Omisston of incumbrances~-, 
Misrepresentation of value—Material irregularities—Court of Wards does 
not represent its ward unless it has actully taken over his property—Order 
setting aside or refusing to set aside sale—Final orders—Appeal to the 
King in Council—Civil Procedure Code (Act XIV of 1882), Sees, 2, 287, 
311, 312, 586, 594, 595, and Ch, 45, 


.Where in proceedings to set aside a sale of immovable property in 
execution of a decree the evidence established that subsequent to 
the death of the judgment debtor, who died after the property was ate 
tached, no noticeofany attachment proceedings was served on any 

. person representing the appellant, the minor son and heir of the deceas~ 
ed party: that the directions as regards the service of the sale procla- 
mation contained in the order for the proclamation of sale were not 
complied with, and that the schedule of the property attached to tha 
proclamation under s. 287 of the Code of Civil Procedure (‘Act XIV of 
1882) contained no statement of the encumbrances to which the pro- 
perty was in faot liable and gave a gross valuation of the property, 

Held, that those matters constituted material irregularities in -pub- 
lishing and conducting the sale within the meaning of s, 311 of the 
Code and as it was proved that the appellant sustained substantial 
injury thereby the gale must be set aside, 


It was also proved that the Court of Wards had made an order 
taking over the management of the property of the appellant but 
had not in fact taken over the property sold at any time, 

Held, that the interests of the appellant with regard to the property 
sold were not represented by the Court of Wards and consequently 
his mother as his natural guardian was competent to institute pro- 
ceedings in the name of the appellant to set aside the sale, 

Held, also, that an appeal lies to His Majesty in Council from orders 
under ss. 311 and 812 of the Code setting aside or refusing to set aside 
a sale of immovable property: 

Held, also, that the definition of “decree” ins. 2 of the Code is 
not applicable to the word in Ch. 45 thereof, wherein “decree” is 
equivalent to ‘decree, judgment or order’, and therefore the pro- 
vision in s, 586 that orders passed under that section shall be final, 


* Reported by J. M, Parikh, Barrister-at-law » London. Fer 
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P. OC, does not restrict the provision of s. 595 that appeals may be 
brought to the King in Council from final orders, 


1913 
MENN APPEAL from an order of the High Court at Calcutta, dated 
ae the 16th May, 1908, reversing an order of the Deputy Com- 


Pragan missioner of Hazaribagh, dated the 16th February, 1906. 
Sinan The Deputy Commissioner by his order'set aside a sale of 
Mom Or ayy Movable property made in‘execution of a decree, but the 
— High Court on appeal reversed the decision of the Court below 
and dismissed the petition to set aside the sale in question, 
The facts of the case are sufficiently stated in the judgment 
of their Lordships, 


De Gruyther K. C. and diss, for the appellant.—The 
minor appellant was a party tothe suit and under s. 456 of 
the Civil Procedure Code 1882, the Court at Benares appointed 
the Nazir of the Court guardian of the minor. But when the 
decree in the suit was transferred for execution to the Court at 
Hazaribagh, the Nazir refused to act as guardian and did not, 
in fact, accept service of any proceedings in that Court. 

When enforcement of a decree is applied for against the heir 
of a deceased judgment-debtor, a guardian for the minor should 
be appointed and the decree-holder should serve on such 
guardian notice of such application: s. 460 of the Civil Procedure 
Code. But the Court at Hazaribagh did not appoint any 
guardian for the appellant. It is contended that the Court of 
Wards represented him. But the evidence establishes that 
the Court of Wards refused to take charge-of the property sold 
and that the decree-holder took no steps to bring it on record 
as it was his duty todo so. The Court of Wards did not in 
fact represent the appellant at the sale. Again the sale pro- 
clamation was not served as directed in the order for the issue 
of the proclamation, and the schedule attached thereto under 
s. 287 of the Civil Procedure Code did not contain a statement 
of the encumbrances to which the property was in fact liable 
and the value of the property was therein grossly misrepresent- 
ed. These are material irregularities, which resulted, as the 
evidence shows, into substantial injury to the appellant, and 
the sale must be set aside: Saadatmand Khan v. Phul Kuar(.) 
and s. 311 of the Civil Procedure Code. Reference was also 
made to the Civil Procedure Code 1908, O. XLV,r. 5. 








ioe 


Sir H. Erle Richards and Grey, for the respondent.—Where 
l (2) (1898) L, R. 25 T, A, 6, ii re 
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a guardian ad litem of a minor is appointed for the purpose of P, Q. 
the suit which is decreed there is no provision in the Code to 


havea new guardian appointed afterwards for the execution 1918 

proceedings. Teram 
[MR. AMEER ALI.—The execution proceedings are taken in Knirsawa 

-Court othèr than that which passed the decree.] ae 


Where a judgment-debtor dies after attachment, itis not neces- ' 
sary under s. 234 of the Civil Procedure Code to give notice Mor Crap 
of subsequent proceedings to his representative: Sheo Prasad v. = 
Hira Lal @)and Civil Procedure in British India by Woodroffe 
and Ameer Ali, p. 262. When the Civil Procedure Code of 1908 
was passed, the legislature accepted the decision in 12 All, as 
good. In cases like this the object of legislature is to give 
security to the purchaser and it is submitted that no notice 
was required to be served, as contended, on any person repre- 
senting the appellant. 

On the 23rd December, 1903 the Court of Wards took over the 
management of the minor appellant’s estate, which vested in 
the manager appointed by that Court, Court of Wards Act 
(IX of 1879, B. C. ), ss. 6, 7. 

[Lorp MOULTON referred to s. 9 of the Act and observed 
that the Court may refrain from taking charge of any portion 
of the property.] 

- But the Court must have taken charge of this property, as 
the manager, under powers given to him under s. 18, actually 
took objections to the sale. These objections were rejected and 
the sale was confirmed and the certificate was issued. The 
Court of Wards did not appeal-and the Court must be taken to 
have abandoned its right to question the sale. The appellant is 
bound by the action of the Court of Wards. The mother cannot 
Tepresent the minor and her petition to set aside the sale is 
therefore not in order: Act IX of 1879 ( B.C.), s. 51. Moreover 
the petition was presented after the period of limitation 
had run out., Even if there be any irregularities the evidence 
fails to establish that the appellant suffered substantial injury 
by reason of such irregularities. 

The appellant has no right of appeal to His Majesty in 
Council. - ; 

The order appealed against is specified ins. 588 -of the 
Civil Procedure Code and the orders specified in that section 
are not ‘decrees’ within the meaning ofs. 2. The order not 





<- Te 


(1) (2889) L, L, R. 12 AN, 440, 


518 THE BOMBAY LAW REPORTER.  [ VOL. XV, 


P. O, beinga deéree cannot be appealed against. Again orders 
1913 Passed in appeal under s. 588 are ‘final’, and there could 
~~ be, therefore, no further appeal. It would therefore be repug- 

Teram nant to give the word ‘decree’ in s. 594 a meaning which would 

anes include an order under s. 588. Reference was also made to 
Sian the Civil Procedure Code 1882, ss. 291, 310A, 312, 316, 586 
o. and 595; and the Chota Nagpur Incumbered Estates Act ( VI 


_ Morr Osawo of 1886, B. C. ), s. 2. 


` De Gruyther K. C.in reply.—The words ‘ final decree’ 
in s. 595 means any decision which disposes of finally rights 
of parties and under cl. (c) thereof every order would be ap- 
pealable if the necessary certificate is given. The order made 
in 1903 is not sufficient to vest the minor’s property in the 
Court of Wards. The Court of Wards Act does ‘not apply unless 
the Court takes over the charge of the property, and-the 
evidence is clear to show that it did not take over the charge 
of this property. Where the judgment-debtor dies after attach- 
ment, the subsequent sale proceedings to which his legal repre- 
sentative is not made a party are invalid as against such repre- 
sentative: Aba v. Dhondu Bait) and Erava x. Sidramappa), 


The judgment*of their Lordships was delivered by 


Lorp Movu.ron.—This is an appeal from an Order of the 
High Court of Judicature of Fort William in Bengal, dated the 
18th May 1908, reversing an Order of the Deputy Commis- 
sioner of Hazaribagh, dated the 16th February 1996, which set 
aside the sale of a property known as Gadi Gandey, which is 
an impartible zamindary descending by primogeniture situated 
in that district. i 

The prolonged legal proceedings in relation to this matter 
give rise to many important questions of law, but in the view 
taken by their Lordships as to the rights of the parties, it will 
not be necessary to decide more than one or two of such ques- 
tions. To appreciate the points necessary to be so decided it 
will be convenient to state first the facts of the case so far as 
they relate to the sale and then to deal with the legal proceed- 
ings that have been taken with regard to it. 

The property originally belonged to the father of the infant 
appellant, against whom the respondent on the 27th November 
1900 obtained a decree in the Court of the Subordinate Judge 
of Benares for Rs. 6,599-9-6 and costs. Two years later this 

Q) (1894) I. L. R, 19 Bom, 276, (2) (1845) I. L, R. 21 Bom, 424.4 
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decree was transferred for execution to the Court of the Deputy 
‘Commissioner of Hazaribagh, and the respondent applied to 
that Court for execution of the same by attachment and sale 
of the property, While these proceedings were going on, the 
appellant’s father died. The respondent continued the attach- 
ment proceedings, and on the 28th October 1903 applied for 
and obtained the issue of a sale proclamation fixing the sale 
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for the 2nd January 1904. It does not appear that notice of Morr nax 


any of the proceedings in the attachment was served on any 
person representing the infant. 


The property consisted of 109 mouzahs or villages, and the 
order for the proclamation of sale directed that the sale pro- 
clamation should be served on each of the mouzahs by announce- 
ment to the public with beat of drum and that a copy of the 
sale proclamation should be fixed at a conspicuous place on each 
property. What was actually done was as follows. The pro- 
clamation was read out without beat of drum in one only of the 
- mouzahs, and the proclamation affixed to a tree in that village 
alone. The evidence as'to this is perfectly clear, and it shows 
not only that no drum was beaten, but that in the record of the 
proclamation it was originally so stated. That record has 
subsequently been altered—evidently fraudulently—to make 
it appear that it was done with beat of drum. 


It addition to these serious irregularities, there is another 
which, as it appears on the documents, their Lordships consider 
that they are entitled and bound to notice. The schedule of 
the property attached to the proclamation ought to have con- 
tained the particulars set out in s. 287 of the Code of Civil 
Procedure, 1882. As a matter of fact, it contained no statement 
ofthe encumbrances to which the property was liable. It 
stated the annual profit income to be Rs. 4,953-7-3, and then 
stated the value as being Rs. 2,000. To this last matter their 
Lordships attach importance, because the permission to bid 
which the decree-holder obtained from the Court was subject 
to the condition that the sale should not take place below the 
estimated value, and inasmuch as their Lordships are: of 
opinion on the evidence that this was a gross under-valuation, 
their Lordships cannot doubt but that the decree-holder had 
procured the insertion of this valuation (which corresponded 
to the amount due to the Government in respect of unpaid 
taxes, &c.) for the purpose of making possible a purchase by 
him at this low figure. 
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P. © ` What happened on the occasion of the sale is what migh 
1913 have been expected. With the exception of the Collector and 
“m~~ the decree-holder no bidder was present. The Government 

Tegart bidding was Rs. 2,000, the amount due for taxes, &c., from 

KrtsHNa the property. The decree-holder then bid Rs. 2,020 and the 

property was of course knocked down to him. 

yy, Their Lordships have no doubt whatever that the matters 
MortCganp above referred to, constitute material irregularities in_ the 
Iua Publishing and conducting the sale within the meaning of 
Moulton, S. 311 of the Code of Civil Procedure, 1882. There is abundant 
——~ eyidence that the infant appellant sustained substantial injury 
through such irregularities. The evidence of Moulvi Syed 

Ejabat Hossain, who was a manager under the Court of Wards, 

and who had occasion to examine into the property shortly 
subsequent to the sale, shows that in his opinion the property 

was sufficiently valuable to pay all the debts due to the judg- 

ment creditors. Ata later stage of the proceedings it became 
hecessary to ascertain the value of the property and the 
amount of the encumbrances thereon, and the Court referred 

the matter to a special referee. He heard evidence on both 

sides and reported that the property was worth more than 

two lacs of rupees after allowing for all the encumbrances. 
Against this evidence nothing has been cited to show that the 
valuation on the sale proclamation was a fair one or that the 

price obtained was adequate. It is true that Counsel for the 
respondent called their Lordships’ attention to a letter written 

in the course of certain negotiations for a compromise, in 

which it would appear that some official of the Court of Wards 

was not prepared to advise that a sum of Rs. 9,000 should be 

paid to get rid of the sale unless the estate (which was no 

doubt heavily encumbered) could be wound up with the assist- 

ance of the Encumbered Estates Act. But the statements in 

such letter, even if they supported the contention of the re- 
spondent, would not-be evidence unless the writer were called . 

and his source of information disclosed. As it stands it is 

merely an expression of opinion by a person who, presumably, 

had no personal knowledge of the matter, and this can haye 

no evidential value. Even if accepted it would point to the 
property being of a value of more than four times the sum 

which the decree-holder paid for it under the sale in question, 

The above facts establish a clear case for setting aside the 

sale. The sole question, therefore, is whether the legal proceed: 

ings for setting aside the sale haye been regular so that their 
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Lordships have jurisdiction to give the relief prayed for in this 
appeal. 

For the purposes of this part of the case it will be necessary 
to give in some detailan account of the legal proceedings 
that have taken place in the matter. The original action 
was in the Court of the Subordinate Judge of Benares. In 
1903 the suit was remitted to the Court of the Deputy Com- 
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missioner at Hazaribagh for the purpose of execution, and on Mort Caanp 


the 11th June 1903 heissued an attachment order against 
the property. The decree-holder applied for the issue of a sale 
proclamation which for some reason was ineffective. A fresh 
sale proclamation was then applied for which was directed to 
issue fixing the rst September for the sale. The report relating 
to the service of this sale proclamation was submitted on the 
6th August. In the meantime the judgment debtor had died on 
the 27th July 1903. At that date an order shad been made for 
the issue of a sale proclamation for sale on the rst September, 
but the sale proclamation had not been served. On the 3oth 
July the decree-holder applied for the issue of notice on the 
heir of the deceased judgment-debtor, and the record states 
that an order was made for that issue, but there is nothing 
to show that anything was done under it. It is probable that 
the decree-holder tried to effect service on the Nazir of the 
Court of Benares, but that the latter refused to accept it. 
The sale could not be held under the sale proclamation of the 
27th July 1903, and the decree-holder applied for the issue 
of a fresh one on the 7th September and obtained the issue 
of a sale proclamation fixing the sale for the 2nd November. 
The service of this sale proclamation was, however, irregular, 
and on the 28th October he applied for and obtained one 
fixing the sale for the and January 1904. Subsequently he 
obtained permission to bid at the sale, but such permission 
was coupled with the condition that the sale should not take 
place below the estimated price. This permission was only 
obtained on the day of the sale, and on that day he purchased 
the property for Rs. 2,020. 

It would appear that the whole of the proceedings sub- 
sequent to the death of the original judgment-debtor were 
without notice to anyone representing the infant. It is true 
that in the original proceedings in the local Court of Benares 
in the life-time of his father, he and three others minors 
were added as defendants and the Nazir of that Court 
was appointed pro forma guardian to them for the purposes 

B 66 


Lord 
Moulton. 


haw 
522° 
P. C. 
1913 
v 
mk AIL 
KRISHNA 
PR \sAD 
Sincu 
v. 
Morr CHAND 


Lord 
Moulton, 


i rH ' r i i t 
THE BOMBAY LAW REPORTER.  ['VOL. xv. 


of the suit. When, however, the proceedings were transferred. 
to the Court ofthe Deputy Commissioner of Hazaribagh, it 
was obviously impossible for him to act in this capacity, and 
he refused soto do. From and after the death ofthe judg- 
ment debtor and down tothe time of the actual sale there 
was, therefore, no effective representative of the infant heir. 
On the day ofthe sale Narayan Kumari, the mother of the 
infant, applied fora postponement, but it was refused, and 
on the 26th January 1904, she, as the natural guardian of 
the infant and on his behalf, presented a petition for setting 
aside the sale, alleging adequate grounds for so doing. The 
proceedings on this petition continued for some months. At 
this date the Court of Wards had taken possession of some 
portion of the infant’s property (but not of Gadi Gandey), and 
the mother of the infant tried to induce them to intervene with 
regard to the sale. This led to proceedings in the Court 
which are difficult to understand. , The Deputy Commissioner 
appears to have provisionally invited the manager of another 
portion of the infant’s property to appear and file objections to 
the sale of Gadi Gandey, and for some time it was doubtful 
whether or not the Court of Wards would take charge of that 
property, and, if so, whether they would intervene in the legal 
proceedings, or would take steps to bring about a compromise 
with the decree-holder. But all this ultimately came to nothing, ° 
and on the sth December 1904, finding that the Court of Wards 
did not appear at the hearing fixed for that date, the Deputy 
Commissioner made an order confirming the sale. 

The mother of the infant who had presented the petition - 
only learnt of the making of this order after the event. She 
was in ignorance that the Court of Wards had declined to 
interfere in the matter. On learning what had happened she 
presented a petition for a review of the order confirming the 
sale and praying to have it set aside. After protracted pro- 
ceedings, for the purpose chiefly of taking the necessary evi- 
dence, the Deputy Commissioner on the 16th February 1906 
allawed the prayer of the petition, having previously decided 
that sufficient cause had been shown to justify the delay in 
presenting it. From this decision an appeal was brought to 
the High Court of Judicature at Fort William. That Court set 
aside the decision of the Deputy Commissioner, and from that 
decision the present appeal is brought. 

The first contention against the competency of this appeal 
is based on the provisions of Chap. XLV of the Code of Civil 
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. Procedure, 1882, which was in force at the date of the appeal. 
This Chapter regulates appeals to the King in Council. Section 
594 provides that in that Chapter the expression “decree” in- 
cludes also “Judgment” and “Order” unless there be something 
repugnant in the subject or context. But it is argued that Orders 
for confirming or setting aside a sale made under ss. 311 and 312 
are nevertheless excluded from the expression “decree” in this 
Chapter, because they are included in the Orders mentioned in 
s. 588. The reasoning is as follows:—In the definition of 
“decree” in s. 2 “ Orders” specified in s. 588 are not included 
in the word “decree.” Moreover s. 588 provides that “ the 
Orders passed in appeal under this section shall be final.” It 
is therefore contended that it would be repugnant to give to 
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the word “decree” in Chap. 45 a meaning which would include ` 


“ Orders” "under s. 588. ‘ Orders” setting aside or refusing to 
set aside sales of immovable property are therefore not appeal- 
able to the King in Council. 

Their Lordships are unable to accept this contention. The 
Code in express terms adopts for the purposes of Chap. 45 a defi- 
nition of “ decree” which is special and differs from the meaning 
that it bears elsewhere in the Act. The definition of “ decree” 
in s. 2 is therefore not applicable, and the word “decree” in 
this Chapter must be read as equivalent to “decree, judgment 
or Order.” As so read there is no difficulty in construing s. 595, 
which determines when an appeal lies to the King in Council. 
If this substitution be made it is evident that final Orders may 
be appealed against, and therefore the provision at the end of 
s. 588 providing that Orders passed in appeal under that 
- section shall be final cannot restrict the provision that 
appeals may be brought to the King in Council from them. It 
should be added that appeals of this nature have frequently 
been heard by this Board in times past, so that the consistent 


practice of the Board is at variance with this contention of the ° 


respondent. Moreover no reason can be given why Orders of 
so important a character as those made under ss. 311 and 312, 
which deal finally with the rights of parties, should be excluded 
from the privilege of an appeal. 3 

But the main contention of the respondent was to the effect 
that the mother of the infant could not represent him in these 
proceedings. Itis so obvious that the Nazir of the local Court 
of Benares did notin fact represent the infant during any 
portion of the proceedings in the Court of Hazaribagh that 
Neither before their Lordships nor in the Courts below was 
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there any substantial contention that he continued to repre- 
sent the infant after the removal of the proceedings to that 
Court. But it was contended that the only representative of 
the infant at the time of the sale and subsequently was the 
Court of Wards. It appears that on the 23rd December 1903 
the Court of Wards made an order taking over. the manage- 
ment of some part of the property of the infant. That 
Order was not in evidence, and there is nothing in the 
record which enables their Lordships to ascertain its terms, 
but it is clear that the Court of Wards did not in fact take 
over Gadi Gandey at any time. There are concurrent findings 
to this effect in the Courts below and their Lordships have 
independently arrived at the same conclusion. Their Lord- 
ships are therefore of opinion that inasmuch as the interests 
of the infant with regard to this property were not in fact 
represented by the Court of Wards it was open to the mother 
as natural guardian to appear in the name of the infant to 
protect this property from sale, and that it was the only way 
of preventing his interests with regard thereto being sacrificed. 
The proceedings taken by her were therefore in order and the 
appeal from them is properly before their Lordships. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal be allowed and the order of the High Court 
pe discharged with costs and the order of the District Commis- 
sioner restored and that the respondent be ordered to pay the 
costs of this appeal. 

Appeal allowed. 


Solicitors for the appellant: Dallimore, Pilbrow & Co. 
Solicitors for the respondent: Watkins & Hunter. 
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[On appeal from the Court of the Judicial Commissioner of Oudh.] 
Present : 


LORD ATKINSON, Lorp MOULTON, SIR JOHN EDGE AND 
Mr. AMEER ALI. 


THAKUR BASANT SINGH 
U 


MAHABIR: PERSHAD. 


Action of ejectment—Plaintifs title—Agreement to provide funds for litigation 
on terms that the plaintiff will get æ share in case of success—Effect of 
agreement as regards third parties. 

A member of a joint Hindu family entered into an agreement with 
the respondent which provided that the latter should finance the then 
contemplated litigation impeaching dealings with the joint family pro- 
perty in favour of the appellant, who was in possession thereof. The 
terms of the agreement were izter alia that in the share of the said 
member in the family property the appellant “will be a co-sharer of one 
half share” and that in case of success the appellant ‘‘will be entitled to 
proprietary possession of the share.” The appellant as co-plaintiff with 
his assignors sued to eject the respondent from the assignor’s share of 

- the family property, The respondent however compromised with the 
appellant’s assignor and the suit was dismissed as against him. The 
appellant thus became the sole plaintiff, 

Held, that even if all the impeached dealings were absolutely void the 
appellant would not be entitled to the relief he claimed unless the said 
agreement conferred upon him the right to recover Possession of the 
undivided share of the family property of which he sought to recover 
possession; that the said agreement did not confer upon the appellant at 
the time the suit was instituted a then present right to the possession 
of any share in the property the subject-matter of the suit; and that 
the suit must be decreed. 

Lal Achal Ram ve Raja Kazim Husain Khan (1), distinguished, 


THESE suits were instituted against the appellant by the 
respondent as co-plaintiff with the sons and grandsons of 
certain managing members of a Mitakshara family, who had 
since withdrawn from the litigation, to set aside alienations of 
` the ancestral property made in favour of the appellant by the 
managing members and to recover possession thereof. The 
only question determined in the appeals was whether the 
respondent alone was competent to carry on the litigation 
under two agreements with his co-plaintiff referred to in the 
judgment of their Lordships and under which the Tespondent 


*Reported by J. M. Parikh, Barris- (2) (1905) L. R: ga I. A. 133, 
ter-at-Law, London, 
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undertook to finance the litigation on the terms that “ in case 
of success Mahabir Pershad will be entitled’ to proprietary 
possession” of one half of the shares of his co-plaintiff in the 
joint family property. 

The Subordinate Judge was of opinion that the agreements 
in question clearly gave the respondent ‘‘an existing interest.” 
The Court of the Judicial Commissioner thought that the 
respondent “is entitled to carry on this litigation so far as his 
own share in the property in dispute is concerned.” 


The appellant appealed to the Privy Council. 


De Gruyther K. C. and Dube, for the appellant, contended 
that there was no conveyance of any share of the property in 
suit to the respondent, and that the agreements did not give 
him any title to any share, at the time of the institution of the 
suit, which he was not, therefore, competent to maintain, and 
distinguished Lal Achal Ram v. Raja Kazim Husain Khan, 

On the question whether the several transactions by the 
managing members of the joint family were binding on their 
sons and grandsons respectively and therefore on the respond- 
ent, reference was made to: Girdharee Lali v. Kantoo Lali (2, 
Suraj Bunsi Koer v. Sheo Proshad Singh); Mussamut 
Nanomi Babuasin v. Modun Mohun(4),; Bhagbut Pershad v- 
Mussumat Girja Koer); Rai Babu Mahabir Pershad v. Rai 
Markunda Nath Sahai(6) and Dharam Singh v. Angan 
Lai). 


G. R. Lowndes, for the respondents—If the point relating 
to the right of the respondent to recover possession is decided 
against him it will not be necessary to argue any other ques- 
tion. The mere fact that that family is undivided does not 
take away the right of any member thereof to convey his share, 
and if the assignment is good, the assignee, can bring in a suit 
on it and have the share assigned to him divided. 

[ Lorp MouLTON.—Where is the conveyance? | 

It is in paragraph r of the deed of 25th April 1907. It says 
that the respondent “ will be a co-sharer of one half share ” of- 
his assignor. It is a conveyance in the Indian form. The objec- 
tion that the suit does not lie is taken here for the first time. 
The respondent is entitled to use his assignor’s name. He 
can sue in his own name or in the name of his assignor. 





(2) (1905) L, R. 32 I. Avs, ` (5) (1888) L. R. 15 I. A. 99. 
(2) (1874) L. R. 1 I. A. 321. (6) (1889) L. R. 17 I. A, 11. 
(3) (1879) L. R. 6 I. A. 88. (7) (1899) I. L. R. 21 All. 307, 


(4) (1885) L. R. 13 I. A, 1, 
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[ Loro Moutton.— Until success your remedy is a personal 
one against the assignor. The essence of the plaintift’s title in 
a suit of ejectment is that he is entitled to possession. ] 

One of the suits was a second appeal to the Court of the 
Judicial Commissioner anda question of fact, namely, the 
meaning of the agreement cannot be questioned in second 
appeal. 

[ LorD MouLTON.—It is the question of the construction 
of a document. | A 

Itis only the question of the meaning ofa word. Such a 
question is a question of fact. 


De Gruyther K. C. and Dube, were not called upon to 
reply. | 


The judgment of their Lordships was delivered by 


LORD ATKINSON.—These are three consolidated appeals 
from three decrees of the Court of the Judicial Commissioner 
of Oudh, the first dated the rg9th of March 1909 and the other 
two the 29th of March roir. 

By the first of these, certain decrees of the Subordinate 
Judge of Partabgarh, dated the 22nd of July 1908, were in 
part affirmed and in part reversed, and by the two latter a 
judgment and decree of the District Judge of Rae Bareli, 
dated the 5th of February 191o, was also in part affirmed and 
in part reversed. 

By this decree of the 5th of February rgto a previous decree 
of the same Subordinate Judge, dated the 3rd of August 1909, 
was in part affirmed and in part reversed. 

The facts. out of which all this litigation has arisen are 
shortly as follows :— 


A certain estate in five villages in the Partabgarh district 
was owned by two joint Hindu families, the respective heads 
of which were two brothers Binda Sewak and Ram Pershad, 
the share of the said Binda Sewak’s branch being 7 annas 2 
pies and that of Ram Pershad’s branch 8 annas Io pies. 

A genealogical table set out in the respondent’s case, the 
accuracy of which is not disputed, shows of what members 
these two families were composed :— 
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eer, Binda Sewak Ram Pershad 


THAKUR eS | 
BASANT Sheopal Chandra Bajrang Sing 
Since Bhukan. j 


v; | | l 
MARABIR Bijai Bahadur Bhopal Raghubar 


PeR The persons whose names are printed in italics are plaintiffs 
Lord in the two suits, numbered 548 and 549 of 1907, in which the 
Atkinson. f 
kinson: decrees appealed from were respectively made, namely, 
Sheopal Singh and Chandra Bhukhan Singh in the first, and 
Bhopal Singh in the second. In each of these suits one 
Mahabir Pershad, not a member of either family, but claiming 
an interest in portions of the joint family property under 
certain agreements, was joined as a plaintiff. 

By two deeds, dated respectively the znd of January 1900 
and 3rd of October 1901, Binda Sewak purported to sell to 
Basant Singh ( the appellant ) his share of the joint family 
property. 

Thereupon Ram Pershad, as co-sharer in the family 
estate, instituted two pre-emption suits in respect of 
these two sales, and obtained decrees therein. He sub- 
sequently, by deeds dated the 4th of June 1903 and 3rd 
of August 1903 respectively, purported to sell and convey: to 
the same Basant Singh (the appellant) the share of the property 
the right to which he had thus acquired by pre-emption, together 
with all but a six annas share of his own share of the family 
property, In addition he, by deed dated the 4th February 
t907, mortgaged this latter six annas share to the same Basant 
Singh to secure a sum of Rs. 12,000. The mortgage was a 
possessory mortgage for a period of twenty-five years. Sheopal 
Singh, Chandra Bhukhan Singh and Bhopal Singh determined 
to impeach all these dealings with the joint family properties 
as being, on several grounds, void according to Hindu Law, 
put they had no money to meet the cost of litigation. 

Two agreements, both dated the 25th of April 1907, were 
accordingly entered into between them and Mahabir Pershad, 
the one by Sheopal Singh and Chandra Bhukhan Singh jointly 
and the other by Bhopal Singh. They are practically identical 
in terms, They provided that Mahabir Pershad should in each 
case finance the contemplated litigation on certain terms to be 
presently considered in detail. 
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Two actions were accordingly instituted in the Court of the 
Subordinate Judge of Partabgarh, the first on the roth of 
August 1907, in which Sheopal Singh, Bhukhan Singh, and 
Mahabir Pershad were plaintiffs, and Basant Singh, Binda 
Sewak Singh, and Ram Pershad defendants, praying for “a 
decree for proprietary and actual possession of 4 annas g pies 
6 karants under proprietary share” in five villages therein 
named and for Rs. 1,704-14-933 mesne profits. In other words, 
it was an action of ejectment and for recovery of mesne rates. 

In the second suit Bhopal Singh and Mahabir Pershad were 
plaintiffs, and Ram Pershad and his grandsons Bijai Bahadur 
Singh and Raghubar Singh defendants. The relief claimed 
was similar, namely, to recover possession of one-sixth of the 
Property conveyed away by Ram Pershad by the three deeds 
already mentioned. 

In both. suits a plea was filed to the effect that Mahabir 
Pershad was not entitled to recover possession. That point 
was thus distinctly raised. Both suits were contested, and 
both heard together. 

The principal defendant in the first suit, by deed dated the 
22nd of April 1908, compromised with the two principal plain- 
tiffs in that suit, namely, Sheopal Singh and Chandra Bhukhan. 
The deed provided, amongst other things, that the claim of 
these plaintiffs to recover the possession of the lands mentioned 
should be dismissed, and their claim for mesne profits rejected. 
This deed was filed in Court, and on an application made 
under s. 375 of the Code of Civil Procedure, the suit was dis- 
missed as against these plaintiffs. A similar compromise was 
entered into in the second suit with Bhopal Singh, and that 
suit was similarly dismissed as against him. Mahabir Pershad 
thus became the sole plaintiff in beth suits. His claim to 
recover the possession of the shares of the property mentioned 
in them respectively thus rests entirely upon the agreements 
he so entered into with these plaintiffs. Even if all the 
impeached deeds were absolutely void he would not 
‘be entitled unless these agreements conferred upon him a 
tight to recover possession of the undivided shares of 
these villages of which he seeks to-recover the possession, 
The agreements thus become the foundation of his title. 
Until their true construction and the nature of the rights 
they confer have been determined, it is irrelevant to 
consider the question of the validity or invalidity of the deeds. 
The other is the preliminary question, and it has not only 
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P. ©. been raised, but actually ruled upon by the Subordinate Judge 
1913 in his judgment delivered upon the 22nd of July 1908. In the 
~~ last. paragraph but one of this he, when dealing with the 
Tuaxur seventh issue, said: “ The suit, however, cannot fail altogether, 
Basant as was contended by defendant 1. Plaintiff 3 has acquired an 
erie interest as to half the property.” This seventh issue ran thus: 
Manang “To what relief, if any, are the plaintiffs entitled?” Owing to 
Prrsuap the compromise, that issue came to mean, to what relief is the 
Ina third plaintiff, Mahabir Pershad, entitled ? And the last of the 
Ailinson, reasons stated in the.appellant’s case lodged in these appeals 
— is that the respondent, Mahabir Pershad, is “ not entitled to 
possession of the property in suit or to any other relief.” It 
may well be that this question, though raised, was not much 
discussed, or not at all discussed on the hearing of the appeals 
before the Court of the Judicial Commissioner, but since the 
point arises on the very face of the documents on which the 
plaintiff's case is founded, their Lordships think they are 
bound to decide it. It would be quite impossible for them to 
advise His Majesty to grant to a litigant reliefto which they 
were of opinion he was not entitled, simply because those 
concerned for the parties in the cause abstained from discuss- 
ing in the Court from which the appeal to His Majesty had 
been taken a vital point plainly appearing on the very face of his 
written proofs, and plainly raised as this point has been in 

this case. 

As the two agreements are practically identical in terms, it 
will be sufficient to consider one of them. 

It is elementary law that a plaintiffin an action of eject- 
ment must recover by the strength -of his own title, not the 
weakness of his adversary’s. 

What may be the rights or interests, if any, which the plain- 
tiff may have under these agreements in the subject-matter of 
the suit are irrelevant considerations if he has not a right to 
the possession he seeks -to recover.’ 

The primary question for decision, therefore is, did the agree- 
ment in the first action confer upon Mahabir Parshad at the 
time that action was instituted a then present right to that 
possession? There isno suggestion that if he had not the 
right then he has since acquired it. 

The provisions of the agreement setting forth the conditions 
upon which it was entered into, relevant on this point, run 
as follows :— 
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1. That in the share of each declarant amounting to 2 annas 4 pies and 
13} Karant, Mahabir Pershad, will be a co-sharer of one-half share, and the 
remaining one-half share will belong to us, the declarants as follows :— 

Sheopal Singh ... oe 1» 2 annas 4 pies 134rd karant share, 

Chandra Bhukhan Singh ..2 ,, 4 ,, iaird p, 9 

2 We, the declarants, and Mahabir Pershad, will be bound by the 
following conditions :— 

(a) That Mahabir Pershad will bear the entire expenses in connection 
with the suit from the original Court to the Court of Appeal from his own 
pocket in the way he pleases, and if the opposite party prefer any appeal 
then Mahabir Parshad will have to defend the appeal also with his own 
costs. ` 

(b) Thatin case of success Mahabir Pershad will be entitled to proprietary 
‘possession of the share entered in para, 1 of this document or one-half of 
the share which may be decreed, and it will be at the pleasure of Mahabir 
Pershad either to keep his share joint or to have it partitioned: But during 
the period of jointness he will have all rights of making collections and 
management of the Zemindari share decreed, 

(c) That Mahabir Pershad will remain a co-sharer and proprietor like 
ourselves in all the sir and khudkasht -lands and all Zemindari rights relat- 
ing to the Zemindari share like ourselves, and we will have no right to 
keep separate possession over any sir and “hudkasht land, nor will we raise 
any plea as to exproprietary right. 

In the view of their Lordships these provisions did not confer 
upon Mahabir Pershad a then present right to the possession 
of any share in the property the subject-matter of the suit. 
That right would arise, if at all, only when success in the 
contemplated litigation had been achieved. Success has 
not been achieved. By the agreement it was contracted 
that up to that time, at all events, he, Mahabir Pershad, 
should merely be a partner, or co-owner with his co- 
plaintiffs in a certain undivided fraction of the property 
mentioned in the first of its paragraphs. There was no 
present grant or assignment to him of any separate share 
or fraction of: the property divided or undivided. At 
best the contract only amounted to this, that ina certain 
future event he should become entitled to the proprietary pos- 
session of a certain undivided fraction of it, and then have the 
right to have that fraction-partitioned. 

The case of Lal Achal Ram v. Raja Kazim Husain Khan(2) 
is wholly different from the present. There the sole 
owner of certain lands, who had already sold one-half of them, 
executed a deed of sale in which it was set forth that “ he has 
sold half the estate to the Raja for a lackh and a half of rupees.” 


(1) (2905) L. R 32.2. A. 118, 
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P. ©. He acknowledged the receipt of one lackh, the balance had to 
1913 be paid on the termination of certain litigation, which the Raja 
~~ wasto conduct at his own expense. The statement of the 
Tmaxug amount of the consideration was no doubt exaggerated. But 
Basant the vendor, never impeached his deed as not being a valid 
SINGH . transfer of the property. On the contrary, he had more than 
Mae once affirmed it, urged the Raja to take proceedings founded 
ParsHav Uuponit, and continued to receive payments due to himself 
Lora Under it. The terms of the instrument are not set out at length 
Atkinson. in the report of the case, but Lord Macnaghten in delivering 
~~ the Judgment of the Board, after dealing with all the 
facts and quoting from the deed the passage already men- 
tioned, says at p. 121 of the report: “Their Lordships 
agree with the judgment of the Court of the Judicial Commis- 
sioner that the transaction was a present transfer by Ardawan 
(the sole owner) of one moiety of his interest in the estate 
giving a good title to the Raja on which it was competent for 
him to sue.” The case cannot be relied upon asa guide to 

the true construction of the agreements in the present case. 
On that construction their Lordships are clearly of opinion 
that neither agreement by its terms confers upon the respon- 
dent Mahabir Pershad any present right to recover the pos- 
session of the share of the property mentioned in it which he 
claims to recover. They accordingly think that these ap- 
peals should be allowed, that the three judgments and decrees 
of the Court of the Judicial Commissioner, dated the 19th of 
March 190% and the 28th March rg11 respectively, should be 
set aside, that the two judgments and decrees of the lower 
Courts, namely, that dated the 3rd of August 1909 of the 
Subordinate Judge, and that of the District Judge of Rae 
Bareli, dated the sth February of 1910, should also be set 
aside, and that both the suits should be dismissed with costs, 
and they will humbly advise His Majesty accordingly. The 
respondent must pay the costs of these consolidated appeals. 


Appeals allowed. 
Solicitors for the appellant: Barrow, Roger & Nevill. 
Solicitors for the respondent: Watkins & Hunter. 
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APPELLATE CIVIL. 
Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkar. 


SHRINIVAS SARJERAO SHOLAPURKAR 


v. 
BALVANT VENKATESH SHOLAPURKAR.* 


Limitation Act (XV of 1877), Art. 118—Adontion—Knowledge—Death of 
widow—Suit by a reversioner for possession of property. 


On the 29th January 1884, B’s widow G adopted V as a son to the 
knowledge of the plaintiff, a reversioner of B. G died on the 12th 
April 1901, The plaintiff sued on the 14th January 1908 to recover 
possession of the property belonging to B :— 

Held, that the suit was barred under Art.118 of the Limitation 

` Act, 1877, 

The Full Bench ruling in Shrinivasa v. Hanmant(i1) is still good law 
and is not overruled by the decisions of the Judicial Committee of the 
Privy Council in Thakur Tirbhuwan Bahadur Singh v, Raja Rameshar 
Bakhsh Singh (2) and Umar Khan v. Niaz-ud-din Khan (3). 


Surt to recover possession of certain immovable property. 

The property in dispute belonged originally to one Balvant, 
He died on the 12th November 188r leaving him surviving his 
widow Gopikabai. She adopted one Venkatesh on the zgth 
January 1884. Gopikabai died on the r2th April 1901; and 
Venkatesh died in October 1901, leaving him surviving a son, 
Balvant (defendant No. 1). ; 

The plaintiff, a reversioner, sued on the 14th January 1908, 
to recover the possession of the property. 

Defendants Nos. 2 to 4 were alienees from Venkatesh. 

The defendants contended inter alia that since 1884 Venkatesh 
put himself forward as an adopted son to the knowledge of the 
plaintiffs and that as the plaintiff did not sue within six years 
to have the adoption set aside, the suit was barred. 

The Subordinate Judge held that the adoption of Venkatesh 
was not proved, that the plaintiff could not question the 
validity of adoption which was made in 1884 to his knowledge; 
and that the suit was barred by limitation. He, therefore, dis- 
missed the suit. ` i 

The plaintiff appealed to the High Court. 

* First Appeal No. 138 of 1910, (1) (1899) I, L, R. 24 Bom, 260. 
from the decision of V. V. Phadke, (2) (1906) L. R. 33 I. A. 156. 


First Class Subordinate Judge at (3) (1911) L. R. 39 I. A, 19, 
Belgaum, in Suit No, 16 of 1908. 
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Jayakar, with S. S. Patkar and C. A. Rele, for the appellant 
K. H. Kelkar, for respondent No. 1. 
Raikes, with Nilkanth Atmaram and H. G. Kulkarni, for 


SHRINIVAS respondents Nos. 2 to 4. 
v 


BALYANT 


Jayakar.—This suit is“ governed by Art. 141 of the Limi- 
tation Act and not by Art. 118 as held by the Subordinate 
Judge. 

The rule in Shrinivas v. Hanmant 0) applies only when the 
suit is for declaration and injunction. In this case the adopted 
son was never in possession of the property in dispute to the 
knowledge of the plaintiff and there being no prayer for 
declaration this case is distinguishable from the ruling in 
Shrinivas v. Hanmant. Prima facie the suit is governed by 
Art. 141 of the Limitation Act. 

The case of Shrinivas v. Hanmant is referred to in the 
case of Thakur Tirbhuwan Bahadur Singh v. Raja Rame- 
shar Bakhsh Singh() and my submission is that Shrinivas 
v. Hanmant() is overruled and that the period of twelve 
years is made applicable to suits like the present. The same 
point was again considered by the Judicial Committee of 
the Privy Councilin Umar Khan v. Niaz-ud-din Khan (3) 
wherein also their Lordships of the Privy Council have held 
that the period of twelve years applies to suits like the present. 

The Madras High Court has followed the Privy Council 
ruling and held in Velaga Mangamma v. Bandlamudi 
Veerayya (4) that Art. 141 applies to a suit like the present. 
In the Madras case the adoption was made by the husband 
himself and in spite of that the period of twelve years was 
held to run from the death of the widow. 

The Full Bench decision in Shrinivas v. Hanmant is not 


- accepted by the Madras High Court in Velaga Mangamma 


v. Bandlamudi Veerayya(#), which is followed in Rama Rao v. 
Venkoba Rao(5). See also Bhagwat Pershad y. Murari Lall (6). 

If the period of six years from the knowledge of the date 
of the alleged adoption is made applicable a suit shall have 
to be brought by the reversioner during the life-time of 
the widow which would be costly and uncertain. 

In the case of Thakur Tirbhuwan Bahadur Singh v. Raja 
Rameshar Bakhsh Singh (2) Mr. Cohen, the learned counsel, 


(1) (1899) I. L. R. 24 Bom. 260, (4) (2907) I. L. R. 30 Mad, 308. 
(2) (1906) L. R, a3 I. A. 156 (5) (2907) 17 Mad, L, J, 282, 


(3) (1911) L, Ry 39 IL. A. 19, (6) (1910) 15 O. W. N. 524, 
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has admitted that if the Act of 1877 applied his client was out 
of Court and this admission of counsel is relied upon in 
Umar. Khan v. Niazg-ud-din Khan‘). a i 

Having regard to the above decision I submit that Shrinivas 
v. Hanmant (2) is overruled by.the Privy Council. 

As in Shrinivas v. Hanmant (2) at the date of this suit adop- 
tion or no adoption was no question at all, and as the lower 
Court finds that the factum of adoption is not proved the 
Article of the Limitation Act which is applicable to the facts 
of this case is Art. 141 and not. Art. 118. 


Raikes.—The full facts of the case of Thakur Tirbhuwan 
Bahadur Singh v. Raja Rameshar Bakhsh Singh (3) appear 
in I. L. R. 28 All. 727 wherein it can be seen that the adop- 
tion in that case was an adoption of a person as the heir of a 
woman absolutely entitled to certain ‘property and was thus 
an adoption in a ‘popular sense.’ In the case of Umar Khan 
v. Niaz-ud-din Khant) the adoption being among Mahome- 
dans was again an adoption in a popular sense and not in the 
sense of an adoption of a Hindu into another family. 

I rely upon Malkarjun bin Shidramappa Pasare v. Narhari 
bin Shivappa(4) wherein the view taken by the Full 
Bench in Shrinivas v, Hanmant (2) is taken by their Lord- 
ships of the Privy Council. If their Lordships of the Privy Coun- 
cil really intended to overrule the decision in Shrinivas v. 
Hanmant (2), they would not have left it to mere implication 
but would have overruled the decision in explicit language. 
Further though Shrinivas v. Hanmant (2) was cited before 
their Lordships in argument in Zirbhuwan Bahadur Singh v, 
Rameshar Bakhsh Singh (3) their Lordships have not. referred 
to it in their judgment and unless and until it is expressly 
overruled it is good law. 
Cur. adv. vult, 

CHANDAVARKAR J.—The property in dispute originally 
belonged to one Balwant Venkatesh, who died childless on the 
12th of November 1881, leaving as his heiress his widow, Gopi- 
kabai. She having died on the 12th of April rgo01, the suit 
resulting in the present appeal was brought on the 14th of 
January 1908 by the appellant in the Court of the Subordinate 
Judge, First Class, Belgaum, claiming the properties as rever- 
sionary heir of Balwant Venkatesh. The first respondent, who 


(1) 0911) L. R. 39 I. A, 19. (3) (1906) L, R. 33 I. A, 156. 
(2) (1899) I. L. R. 24 Bom, 260, (4) (1900) L. R, 27 I. A. 226. 
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A. 0. J. was the first defendant, is the son of one Venkatesh who as 
1913 the adopted son of Balwant Venkatesh sold the properties to 
~~ ç the other respondents. The real contesting parties, both in 

Snemivas the Court below and here, are the appellant and respondents 

v. ato4. These latter, both atthe trial and here, defended 

BALVANT their right to and possession of the properties under a title 

Chandavar- derived from the father of the first respondent. They also 


ici pleaded limitation. 


The first question on appeal is, whether the adoption of the 
first respondent’s father, relied on by the other respondents in 
support of their title to the properties, is proved in fact and is 
valid in law. The Subordinate Judge has found in the negative 
on that question, holding on the evidence that at the time the 
adoption is alleged to have taken place the first respondent’s 
father was an orphan. Ifhe was an orphan, there was no 
adoption valid in law: Balvantrav Bhaskar v. Bayabai and 
Chintaman Maddan() and Bashetiappa bin Baslingappa v. 
Shivlingappa bin Ballappat). 

The question, therefore, is whether the natural mother of 
Venkatesh, father of the first respondent, known as Keshav, 
the name given to him in his natural family, was alive on the 
29th of January 1884 when the adoption is alleged to have 
been made by Gopikabai, widow, of Balwant Venkatesh, at 
Nipani, where she lived. It is common ground that at that 
date the natural father of Venkatesh was not living; and the 
case of the respondents is that it was the natural mother who 
gave Venkatesh in adoption to Gopikabai. 

The Subordinate Judge has found that the natural mother 
was not alive at the date of the alleged adoption. The evidence, 
both oral and documentary, being, as usual in such cases, con- 
flicting, we must appreciate it by the light of the central fact, 
the evidence as to which is convincing and which-the Subordi- 
nate Judge himself has found in distinct terms in another 
connection, namely, in dealing with the question of limitation. 
The fact so found, and in my opinion rightly, is that for years, 
from January 1884 down to his death in October 1908, Ven: 
katesh was treated by Gopikabai as her adopted son and was 
either known or dealt with as such by the family and by out- 
siders both at Nipani, where he and Gopikabai lived together, 
and elsewhere. In the first place, the evidence established to 
the satisfaction of the Subordinate Judge, and it also satisfies 


(1) (1869) 6 Bom. H, ©, O. C, J, 83. (2) (1878) 10 Bom, H, C. R. 268, 
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‘us, that there'was an adoption ceremony, attended by many 
persons, that at it pan supari was distributed, and that at its 


conclusion a dinner was given. The Subordinate Judge is also . 


of opinion that in consequence of the adoption Gopikabai 
celebrated the marriage of Venkatesh, that her own brother’s 
daughter was given in marriage to him, and that he lived with 
his wife and son born of the marriage With his adoptive mother 
Gopikabai. So far the weight of the evidence is substantially 
one way and there is no serious contradiction of it. Itis also 
proved and the Subordinate Judge too has held that 
Venkatesh, as Gopikabai’s adopted son, and as the only male 
member representing her deceased husband’s branch of the 
family, took the leading part at and directed the annual car 
festival in connection with the temple of the family god, Shri 
Venkoba. The evidence to the contrary adduced by the 
appellant is more or less of a negative character. It was 
argued before us on the strength of a document, Ex. 612, 
that Anantacharya, manager of the temple, directed the festival. 
That is a deed executed by Gopikabai, settling some lands of 
her husband on the manager for the purposes of the temple, on 
the 9th of August, 1887. It isnot clear how this document 
was admitted in evidence without proof required by law. But 
as it went in apparently without objection taken by the re- 
spondents at the trial, we may treat it as duly admitted. It 
cannot, however, help the appellant's case on the point Iam 
discussing, because the donee under the deed as the officiating 
priest would naturally officiate at the ceremonies of the temple; 
but such officiation is different from direction of the festival, 
The direction as of right comes in such cases from the leading 
, male member of the family of the founder of the temple, and 
such member is called the Fajman or master. The officiation 
is purely a function of ministerial character. The positive 
evidence adduced by the respondents shows that Venkatesh 
acted as Yajman at the festival and that could only be because 
none but a leading male member of the family would, according 
to Hindu usage, direct such occasions. -Moreover his son, 
the first respondent, was admitted into the school which he 
attended as son of Venkatesh, the name assumed after adoption, 
whereas his name in the natural family had been Keshay. Ven- 
katesh executed deeds as the adopted son of Gopikabai; and 
to certain documents executed by her he joined as consenting 
party. Though the lands of the family continued in Gopika- 
bai’s name in the Collector’s register, the houses were trans- 
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ferred to his name in the Municipal records and the Municipal 
taxes were paid in his name and by his hand. f 
Mr. Jayakar for the appellant has before us strenuously dwelt 
on the fact of the k4ata or entry of the lands continuing to 
stand in the name of Gopikabai after the alleged adoption down. 
to the time of her death in April 1901 as an important circum- 
stance showing either that she had made no adoption, or that 
if she had made one, it was null and void for want of validity 
inlaw. Apart from the question of validity, with which I 
shall presently deal, the fact of the continuance of Gopikabai’s 
name in the Collector’s register cannot be regarded as necessari- 
ly proving that there was no adoption made and that Ven- 
katesh was not treated and recognised as her adopted son. 
That register is purely for the purposes of Government revenue; 
its entries are not evidence of title; andit is not rare to find 
Hindu widows, who have adopted sons, continuing as khatedars 
of the lands of their deceased husbands, either on grounds of 
personal dignity or because of the inconvenience to which a 
woman has to submit when she has to transfer the Ahata in 
the Collector’s books from her name to the name of some 
other person. The circumstance of more vital importance 
is that in several transactions by way of mortgage or 
sale of lands, Venkatesh joined Gopikabai as assenting 
party. It was contended that these transactions were 
all more or less with respondent No..2; but even then the fact 
stands that Gopikabai dealt with an outsider so as to declare 
by her words and conduct that Venkatesh had been adopted 
py her and was as such entitled to the lands. And that cir- 
cumstance gains in weight when we have the further fact that 
in 1896 both Gopikabai and Venkatesh joined in the execu. . 
tion ofa deed of mortgage in favour of her brother for Rs. 
2,500 (Ex. 485). In the same year Gopikabai made over by 
a deed (Ex.-603) certain lands to her brothers as trustee for 
the performance of certain ceremonies, and Venkatesh joined 
as consenting party (see Ex. 486). On the 23rd of July 1896 
Venkatesh executed a registered deed of maintenance (Ex. 167) 
in favour of Gopikabai, assigning certain lands toher. As to 
this deed, it is true that, as argued by Mr. Jayakar, there is 
no positive evidence to show that Gopikabai assented to and 
was a party to it, or that it was brought to her knowledge. 
The deed was presented for registration by Venkatesh, andeven 
after its execution and registration the lands continued in the 
Collector’s ‘register in the- name of Gopikabai. From these 
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circumstances we are asked to infer -that the deed was the do- 
ing of Venkatesh alone and that Gopikabai had no knowledge 
of it. But as against that we have the fact that from the parti- 
tion in the natural family of Venkatesh as between his natural 
brothers he was excluded and no share was given to him on 
the ground of his adoption into the family of Gopikabai’s 
husband. At Nipani, where he and Gopikabai lived jointly in 
the same house, and elsewhere, he was known and recognised 
as her adopted son (see Ex. 475.) 

All this is proved by the evidence of witnesses and of un- 
impeachable documents. By the light of the pregnant pre- 
sumption arising from the central fact established by that evi- 
dence in support of the factum and recognition of the adoption 
for several years, we must appreciate the evidence bearing 
directly on the question as to whether the natural mother of 
Venkatesh was alive at the date of the adoption so as to have 


been able to make a gift of him to Gopikabai. Datto Abaji, - 


a witness for the respondents (Ex:470), deposes that Ven- 
katesh, named Keshav in his natural family, was a son of 
Tarabai, paternal aunt of the witness ; that she died of asthma 
in 1887 or 1888 in the village of Vagrate, in the Native State 
of Kolhapore, whereas, on the other hand Vaman Shrinivas 
( Ex. 170 ) examined for the appellant states that she died four 
or five years before her husband. The central fact in the 
case to which I have adverted warrants us in crediting the 
story of the former. The Subordinate Judge’s adverse 
comment on his testimony is that he is not corroborated as 
to the year of Tarabai’s death and that “ the fact” to which 
the witness deposes “ ought to have been proved from the 
death register.” As to corroboration, the probabilities and 
surrounding circumstances are strongly in support of the 
statement. The ceremony of adoption took place with due 
publicity in the presence of a large number of people. Nearly 
all the witnesses who attended the ceremony say that, besides 
Gopikabai, who received the boy in adoption, there was a 
woman beside her who gave him and who was talked about 
on the occasion as the natural mother of the boy. The appel- 
lant (plaintiff): and ‘his family lived in a house opposite 
to that of Gopikabai where the ceremony took place; and, 
as observed by the Subordinate Judge himself, “ it -would 
be highly improbable to suppose that plaintiff’s natural 
father and brother and plaintiff also (who had not then 
been given in adoption ) who occupied the next door hoyse 
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should have remained ignorant of these facts.” If Tarabai 
were not alive, then we must presume that some woman 
was falsely set up for the occasion as the natural mother of 
Venkatesh. But sucha presumption is opposed to the pro- 
babilities and to the undoubted circumstances surround. 
ing the adoption. The ceremony was not a hole and 
corner affair; it was attended by a number of people; and 
if Venkatesh had been an orphan anda false woman had 
been made to do duty as his natural mother, exposure 
would have most probably followed and the adoption would 
have become a matter of adverse comment, seeing that secrecy 
in such matters is not easy unless the conspiracy to set up an 
orphan as an adopted son had :been designed with unusual 
„care, of which there are no indications in the evidence. And 
that would have been all the more so when we have the fact 
that appellant’s branch of the family resided next door and 


- had soon after the death of Gopikabai’s husband set up their 


right to his property. Gangadharrao, natural uncle of the ap- 
pellant, had then moved to take possession of the property 
(see Ex. 174). He had come forward and claimed the property 
not only underan alleged will of Balwant but also as one 
whose family had been joint with Balwant (see Exs. 588 and 578). 
Gopikabai had resisted that claim and applied to the Court for 
a certificate of heirship to her deceased husband. Her applica- 
tion had been strenuously opposed by Gangadharrao. She 
had won and got the certificate. It is evident that the appel- 
lant’s branch at that time had their eyes on the property of 
Balwant inherited by his widow, Gopikabai. With this state of 
hostile feeling between her and her rivals, it was to be expect- 
.ed that every movement of hers would be watched ; and, if 
.she was taking an orphan in adoption, it is probable that steps 
-would have been taken to thwart her; at any rate, an adoption 
-so repugnant to the Hindu sense as that of an orphan given 
by a woman disguised as his natural mother would have become 


.the common talk of the place. The idea that an orphan 
.cannot be adopted is rooted inthe Hindu community. The 
-fact that Venkatesh’s adoption ceremony passed off with all 
:due publicity to the knowledge of all, including the members 


.of the natural family of the appellant, and that Venkatesh was 
recognised and dealt with as the adopted son of Gopikabai is 
‘consistent with the theory that presumably nothing had taken 
:place to make it invalid and that everything had been done 
regularly. as required by the Shasirqs. The appellant and his 
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natural brothers never raised any objection; not that théy 
were bound in law to raise it or that they are chargeable with 
either estoppel or acquiescence merely because they kept silent 
‘and looked on, But it is a question of inference to be drawn 
from the probabilities and the conduct of the ‘parties after 
the lapse of so many years, Is it likely that if Venkatesh 
were an orphan, the fact could or would have remained 
unknown and not talked of? Is it probable that appellant 
and his relations, who had been so keen to get hold of the 
property either as Balwant’s heirs or co-parceners soon after 
his death in 1881, would have remained quiet and allowed 
Venkatesh to be recognised, treated, and dealt with publicly 
for nearly eighteen years, as Balwant’s adopted son? Respond- 
ent No. 2 has sworn (see Ex. 102) that he was a personal 
friend of Ramrao, elder brother of the appellant, and that 
before lending money to Gopikabai and her adopted son, 
‘Venkatesh, he had consulted Ramrao, and that Ramrao had 
advised him to lend. The Subordinate Judge has declined 
to believe respondent No. 2’s story on the ground that at 
that time Ramrao’s father was alive and that the father would 
have been the proper person to consult. Why? The re- 
spondent’s story .is that Ramrao, not his father, was the 
respondent’s friend; so he would naturally have consulted 
the son not the father, and it was the same which 
of the two was consulted, because presumably the son 
had equal means of knowledge with the father and equal 
interest in the question as to the validity of Venkatesh’s 
adoption. But the Subordinate Judge’s criticism in this 
respect is based on mere assumption that Ramrao’s father 
was alive when respondent No. 2 consulted Ramrao. The 
will (Ex. 500) of Gangadharrao, younger brother of 
Govind, Ramrao’s father, attested inter alia by respondent No. 
2, is dated the 26th of July 1884. In that will Ramrao’s 
father Govind is referred toas deceased. He must have died 
some time before July 1884. The loan advanced by re- 
spondent No. 2 to Gopikabai and her adopted son Venkatesh 
after consultation with Ramrao was in March 1884 (see 
Ex. 37), and Govind must have died long before that, in 
at least 1882, because when Gopikabai’s husband Balwant 
had died in 1881, the man who had come forward in 
February 1882 to claim his property on behalf of his 
branch of the family on the ground that they and Balwant 
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not Govind (see Ex. 578) Had Govind been alive 
on the 14th of February 1882, as the eldest male member of 
his branch, of which Gangadhar was in that event a younger 
member, he would have represented the branch instead of- 
Gangadhar in the matter of the claim to Balwant’s property, 
These facts, which, in our opinion, are proved by the oral ` 
evidence and probabilities, warrant our finding that Gopikabai 
received and Tarabai gave Venkatesh in adoption. The case 
upon those facts falls within the principle of the decision of 
the Privy Council in Rajendro Nath Holdar v. Jogendro Nath 
Banerjee) and the decision of this Court in Anandrav Shivaji 
v. Ganesh Eshvant (2). 

That principle applies to this case all the more when we 
have regard to the time when and the circumstances under 
which the appellant brought this suit. Venkatesh, the adopted 
son of Gopikabai, died in October, 1901. The appellant applied 
then to the Revenue authorities for the transfer of the Ahata 
of the lands to his name in the Collector’s register.. Vaman, 
father-in-law of Venkatesh and maternal grandfather of the first 
respondent, then a minor, opposed appellant’s application and 
prayed for a transfer to the minor’s name (see Ex. 438). This 
latter application was granted and the AAafa was accordingly 
transferred to the first respondent’s name in April 1902. From 
1902 to 1906 the appellant did nothing and when Vaman, who 
apparently knew all about the family, died, the appellant sued 
the 1st respondent making Balaji Ramchandra the latter’s 
guardian. Balaji is the witness whose collusion with the ap- 
pellant has been commented on by the Subordinate Judge. 

We must now consider the evidence and the probabilities 
dwelt on by the Subordinate Judge in his judgment in support 
of his decision negativing the adoption, and emphasised by 
the learned counsel for the appellant. 

The Subordinate Judge has declined to accept the testimony 
of the witness Datto Abaji (Ex. 470) upon the ground that as 
to the year 1887 or 1888, which he gives as the year of Tara- 
bai’s death, he is not corroborated by the evidence of any 
death register. But even if such corroboration had been 
forthcoming, it would have been a question whether any 
weight should be attached to it in face of the probabilities and 
direct evidence, and having regard to the well known fact, of 
which the Court can take judicial notice, that vital statistics 








(1) (1871) 14 M, I, A. 67, (2) 1863) 7 B, H. C, R, Appx. xxxiii, 
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in this country, especially in illis are-yet in a more or less 
imperfect stage, and that death registers, when and where 
they are kept, are more or less inaccurate. In 1861 it must 
have been even more so. The appellant, in support of his case 
that Venkatesh’s natural mother had died in 1861, relies on an 
entry in a death register, Ex. 590. No name of the woman 
deceased is given there ; she is mentioned merely as “ wife of 
Ragho Pillo Kulkarni, caste Brahmin.” Vaman Shrinivas, a 
witness (Ex. 170) examined for the appellant, deposes that 
Venkatesh’s natural mother died four or five years before his 
father. We have already referred above to his evidence. 

The appellant also relies on the fact evidenced by the genea- 
logical table, Ex. 474. This forms part of a proceeding initiat- 
ed by the Desai of Nanadi with reference to certain lands in 
the village of Uamrani, which belonged to the Desai as 
Inamdar but which stood in the name of Gopikabai’s husband 
Balwantrao. The whole proceeding isheld by the Subordinate 
Judge to have been “a dodge of the Desai” to get hold of 
the lands because “he evidently coveted them.” The circum- 
stances attending the proceeding support the Subordinate 
Judge’s conclusion on that head. The proceeding resulted in 
a sale of the lands by Gopikabai to the Desai with the consent 

-of Venkatesh. Venkatesh’s consent to the transfer could 
only have been required and given because of the fact of his 
adoption having been valid in law. A statement ( Ex. 278 ) 
purporting to be that of Gopikabai made in the course 
of the proceeding initiated by the Desai is in evidence. 
That statement represents her as having denied the 
adoption. The paper containing the statement does not form 
part of the proceeding; it has not come from the Desai’s 
records ; it isa merecopy, which the witness Balaji Ramchandra 
(Ex. 277) produced. Heis a witness whose conduct as guar- 
dian of the first respondent during the minority of the latter 
exposes him to the suspicion of bias and collusion and the 
Subordinate Judge has rightly held that Ex. 278 cannot be 
treated as evidence of any value. The witness says he made 
the copy (Ex. 278) from the original; why, when and where- 
fore, he does not say; and he does not satisfactorily explain 
how he came to preserve so carefully this copy, though it was 
not among the documents he had been summoned to produce. 
As to the genealogy (Ex. 474) purporting to have been produced 
by Gopikabai on the-17th of January 1891 in the proceeding 


gtarted by the Desai of Nanadi, it does not mention Venkatesh - 
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as her adopted son, But Ramchandra Waman, who proves it 
as its writer, says that he wrote the genealogy at the dictation, 
not of Gopikabai, whom he did not know, but of one Shivram- 
pant and some gentleman at Mhaisal. It is clear that there is 
no proof that Gopikabai had this genealogy brought to her 
knowledge or that it was written with her consent. f 

Mr. Jayakar has also relied on the fact that Annaji, elder 
brother of Venkatesh in the latter’s natural family, who was 
alive during the trial of the suit, was not called by respondents 
to prove that Tarabai the natural mother of Venkatesh had 
been alive in 1884 and had given Venkatesh in adoption. It 
appears from the record that the appellant, as plaintiff in the 
suit, had taken out a summons to examine Annaji as his witness. 
But he was not examined for the appellant. The respondents 
then took out a subpœna calling him as their witness to pro- 
duce a deed of partition (Ex. 475). Annaji sent the document 
with another person who has been examined (Ex. 470). Under 
these circumstances, both parties having omitted to insist upon 
Annaji’s examination on the question of the year of Tarabai’s 
death, we do not think that any inference: adverse to the 
respondents can be drawn in face of the presumption from other 
circumstances that Tarabai was alive when the adoption 
ceremony took place. ; 

Nor do we think we should attach any weight to the argu- 
ment that it isimprobable that any adoption as a fact was 
made on the 29th of January 1884, because the Hindu 
almanac shows that that was the day of vyatipata, an inauspi- 
cious day, when it is customary among orthodox Hindus not 
to perform any ceremony requiring omens of good fortune and 
success. That is a question of religious sentiment and would 
have stood out as a circumstance throwing serious doubt on 
the allegation that the adoption ceremony took place on such 
an inauspicious day, were it not for the preponderating weight 
of the other circumstances disclosed by the direct evidence and 
probabilities. in support of the adoption. The appellant’s 
counsel has also laid emphasis on the fact that his clientin 
other suits against the rst respondent succeeded in obtaining 
decrees negativing the adoption. To none of these: suits. 
were respondents 2 to 4 parties; therefore, they are not 
evidence against them. . 

Upon the whole then, we must hold that Venkatesh was 
the validly adopted son of Gopikabai. The Subordinate 
Judge’s view that the adoption was “ nominal,” and was the. 
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result of a conspiracy on the part of the brothers and anephew 
of Gopikabai, got up for the purpose of securing her property 
for themselves, is founded on-the evidence of her nephew 
Balaji ( Ex. 277), whose conduct, as deposed to by himself, 
makes him out to have been an untrustworthy man. His 
testimony must be received with considerable caution, seeing 
that he has sworn that Balwant owed no debts at his 
death except Rs. 2,000, whereas the undisputed facts 
prove that he died indebted to the extent of Rs. 7,000. 
It is not probable that such a conspiracy as this witness 
speaks to would have remained undetected and unexpos- 
ed when the appellant’s brothers, who had, according to 
the Subordinate Judge’s finding, knowledge of the adoption, 
were interested in the property as reversionary heirs of Gopi- 
kabai’s husband and had, on his death, actually set up their 
right to it. The Subordinate Judge accounts for their quiesc- 
ence in face of an invalid adoption made to their knowledge 
in this wise. He thinks that they “kept silent under an 
erroneous impression that it was not necessary to move in the 
matters till the death of Gopikabai” and that “ they knew 
also that the adoption was invalid and were sure of success at 
any time.” Itis aś likely that they kept silent because the 
adoption was valid. Where the two presumptions are equally 
balanced, we must prefer that which best accords with the 
fact that Venkatesh was treated for years as a validly adopted 
son. “Perhaps,” says the Subordinate Judge, the appellant 
and his brother “did not like to contest the adoption during 
the life-time of Gopikabai because had the adoption been 
declared invalid there was the chance of Gopikabai making 
another adoption.” All this is speculation. The fact stands 
that Venkatesh was treated and dealt with as the duly adopted 
son of Gopikabai to the knowledge of the appellant and his 
natural brothers; and if the latter looked on, without protest 
or objection,-especially after the eldest of them, Gangadharrao, 
had on their behalf set up a claim to the property as co-parce- 
ners of the deceased Balwant, their silence and inaction after 
the lapse of eighteen years must be presumed to have been 
due to the fact that the adoption was valid in every essential 
respect. 

Turning now to the question of limitation, the Subordinate 
Judge has found on the evidence that the appellant had know: 
ledge of the adoption when it was made in January, 1884, and 
that on the authority of the decision of a Full Bench of this 
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Court in Shrinivas v. Hanmant (1) the present suit is barred 
under Art. 118 of the Limitation Act. The Subordinate 
Judge’s finding is amply supported by the evidence, which I 
have discussed in the foregoing part of this judgment. The 
only question is whether the Full Bench ruling is still good 
law or whether it must be taken to have been overruled by 
the decisions of the Judicial Committee of the Privy Council 
in Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh) and Muhammad Umar Khan v. Muham- 
mad Niaz-ud-din Khan(3). Mr. Jayakar, counsel for the 
appellant, strongly relies on the following observations in 
the judgment of their Lordships, delivered by Sir John 
Edge, in the latter case ( p. 25 ):— 

‘“‘ Although their Lordships consider that the question of an adoption 
was an immaterial issue, they think it advisable to say that the omission 
to bring within the period prescribed by Art. 118 of the Second Scyedule 
of the Indian Limitation Act, 1877, a suit to obtain a declaration that an al- 
leged adoption was invalid, or never, in fact, took place, is no bar to a suit 
like this for possession of property. Their Lordships need only refer to 
Thakur Tirbhuwan Bahadur Singh v. Rameshar Bakhsh Singh. Under the 
general Mahomedan law an adoption cannot be made, an adoption, if made 
in fact by 2 Mahomedan, could carry with it no right of inheritance.” 

Though this is oditer, yet as the definite expression of their 
Lordships’ opinion, it is binding upon us. But does that opinion 
mean that their Lordships disapprove of the principle of the 
Full Bench ruling of this Court in Shrinivas v. Hanmant? In 
the first place their Lordships make the guarded statement 
that Art. 118 has no application to a suit like the one before 
them for possession of property. That was a suit between 
Mahomedans, and, as their Lordships studiously point out, 
the Mahomedan law does not recognise adoptions. To such 
a case the Article has no application. So far their Lordships’ 
obiter does not touch Shrinivas v, Hanmant. But it is argued 
that the reference in the judgment to their Lordships’ decision 
in Tirbhuwan Bahadur Singh v. Rameshar Bakhsh Sing makes 
it clear beyond doubt that Srinivas v. Hanmant is overruled. 
In Tirbhuwan Bahadur Singh v. Rameshar Bakhsh Singh, the 
facts were that the so called adoption had been made in 
1858 by a widow, who had become, on her husband’s death, 
Taluqdar in her own right. She died in 1893; and the adopted 
son claimed to succeed as her heir, The suit was brought by 
her husband’s reversionary heir in 1899, within three years after 


(2) (1899) I. L. R, 24 Bom, 260; (2) (1906) L. R. 33 I. A. 156. 
1 Bom, L, R. 799, (3) (1911) L' R, 39 I. As 19. 
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he had attained majority in 1896. It is obvious so far that the 
" Limitation Act of 1877 did not apply. Under it, according to 
Art, 118, the plaintiff had to sue within six years from the 
date when he had become aware of the adoption. So long as 
he was a minor such knowledge could not be imputed to him. 
He arrived at the age of majority in 1896 and the suit was 
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so-called adopted son had, therefore, to fall back and rely upon 
a title acquired under the Limitation. Act of 1871 and before 
the Act of 1877 came into force. And he relied on Art. 129 of 
the former Act, which in the case of a suit to establish or set 
aside an adoption prescribed a period of twelve years from the 
date of the adoption, or, (at the option of the plaintiff), from 
the date of the death of the adoptive father. The Article merely 
prescribed a period for the right to sue; but a right of action 
is not necessarily the same as the acquisition of title to property: 
see Thakurya v. Sheo Singh Rai). and Zulfikar Husain v. 
Munna Lal(?). Whether the two rights coalesce.in a given 
case must depend upon its circumstances. If an adoption is 
made by the owner of a property, the adopted son from the 
mere fact of adoption acquires no title to it. The apparent 
adoption in the Privy Council case under discussion gave no 
title to property to the so-called adopted son, so long as the 
widow, who was alleged to have made the adoption, was 
alive and remained owner of the property in her own right. 
His title to the property could accrue only on her death as her 
heir and successor; she died in 189 3, long after the Limitation 
Act of 1871 had ceased to be law and while the Act of 1877 
was in force. 

This seems to me to be the meaning and effect of 
Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh(#), The Madras High Court has construed that decision 
otherwise in Velaga Mangamma v. Bandlamua! Veerayya(4), 
But that Court, with all deference, seems to me to have over- 
looked the distinction between right of action and the acquisi- 
tion of title carrying with it the tight to sue for posssseion 
of property within a prescribed a period of limitation. It 
is significant also that though Shrinivas v. Hanmant and 
the decisions in accord with it were cited in argument at 
the Bar in Thakur Tirbhuwan Bahadur Singh v. Raja 
Rameshar Bakhsh, yet their Lordships ‘have abstained from 


(1) (1880) I. L. R. 2 All. 872. (8) (1906) L. R. 33 I, A. 156, 
2) (1880) I. L. R. 3 All. 148. (4) (1907) I. L. R. 30 Mad. 308, 
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A. ©. J. referring to them in their judgment. Having regard to the 
1913 Conflict of authority among the High Courts in India on the 
w~ point decided in Shrinivas v. Hanmant, it is highly improbable 

Sunixivas that, if-their Lordships had held the latter decision to be erro- 

RE neous, they would have left their meaning to mere implication, 
instead of putting an end to the conflict by overruling that 


Chandavat decision in explicit language, giving rise to no misconstruction. 
—"” That improbability gains in weight still further when regard is 
had to the fact that in a previous judgment of their Lordships 
(Malkarjun v. Narhari (1)) delivered by Lord Hobhouse, there 
are clear dicta at p. 228 of the report, bearing on and in sub- 
stantial harmony with the reasoning and principle of the Full 
Bench decision of this Court in Shrinivas v. Hanmant. Under 
these circumstances I am constrained to hold that the Judicial 
Committee has not overruled Shrinivas v. Hanmani and that 
it is still the governing authority for this Presidency in adop- 
tion cases. On this ground the appellant’s claim must be held 
barred by limitation. 
The result is that the appeal fails and the decree must be 
confirmed with costs. 
Separate sets of costs. 


Scott C. J.—I have read and considered the judgment of 
my learned brother and I concur in his conclusions. I will 
only add a few words to express my opinion independently on 
the much argued question whether the dictum of the Judicial 
Committee in Muhammad Umar Khan v. Muhammad Niaz- 
Ud-din Khan) must be taken as disapproving of the Full 
Bench decision of this Court in Shrinivas v. Hanmant (8). In 
my opinion it should not. The dictum in Muhammad Umar 
Khan v. Muhammad Niaz-Ud-din Khan is expressly based 
upon Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh (4), but no reference was made to Jagadamba 
Chowdhrani v. Dakhina Mohun(), Mohesh Narain v. Taruck 
Nath (6) and Luchmun Lal Chowdhry v. Kanhya Lal Mowar\), 
upon which the decision in Shrinivas v. Hanmant() was based. 

The effect of Jagadamba’s case was stated by Lord Hobhouse 
many years later in the following passage in Malkarjun v. 


Narhari(),— 

_——_————— amI IIIma 
(1) (1900) L. R. 27 I. A. 216. (6) (1892) L. R. 20 I. A. 30. 
(2) (1911) L. R. 39 I, A. 19. (7) (1894) L. R. 22 I. A. 51. 
(a) (1899) I. L. R. 24 Bom. 260. (8) (1899) I. L. R. 24 Bom. 260. 
(4) (1906) L. R. 33 I. A. 156. (9) (1900) L. R. 27 I. A. 236, 228. 


(5) (1886) L. R. 13 I. A. 84; 
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‘‘ In the case of Jagadamba Chawdrani v. Dakhina Mohun, the plaintiffs 
were reversionary heirs of a deceased Hindu, subject to the interest of his 
widows. They brought suits not long after the surviving widow’s death 
to recover the estate, But adoptions had been made in 1853 and 1856, either 
of which, if valid, would displace the plaintiffs. The law of limitation 
applicable to the case (the Act of 1871) provided that a suit to set aside 
an adoption must be brought within twelve years after the date of the- 


549 
A, 0. J, 
1918 


a) 


SHRINIVAS 


v. 
BALvaxnr 


adoption, The plaintiffs sued, not to set aside the adoptions, but to recover Scott U. C.J, 


the estate ; and they argued that their title was good until an adoption was 
set up; that those who set it up must prove its validity, which accordingly 
might be controverted by the plaintiffs, There was difficulty in the case, 
because the expression ‘set aside an adoption’ is inaccurate; an adoption 
cannot be set aside, though its validity may be impeached ; and, in fact, the 
language was altered in 1877 before the appeal was heard. This Board 
found, however, that the expression had been frequently used in legal docu- 
ments, and was known to Indian lawyers as a short way of denoting any 
process in which the fact or the validity of an adoption was disputed, On 
that ground they held that the Legislature must have intended to place the 
specified limit on suits for these purposes, Then the suit, being rightly 
described as one to set aside an adoption, attracted the consequence that 
the time for suing ran from the date of the adoption, and that the suits of 
1873 and 1874 were barred,” 


And later he said: 


“Tn the adoption case just cited from 13 I. A. this Board remarked that 
there was no principle on which simple declarations of invalidity should 
be barred by the lapse of twelve years after the adoption, while the very 
same issue, if only mixed up with a suit for the possession of the same 
property, is left open for .twelve years after the death ofthe widow. 
Their Lordships make the same remark now.” 


In Mohesh Narain v. Taruck Nath, the Judicial Committee 
adopting the reasons of Jagadamba's case said : “ It was more 
than doubtful if the altered word in section 118 of the Act o 
1877 would prove of any advantage to the plaintiff.’ 

In Luchmun Lal v. Kanhya Lal, the defendant’s case was 
discussed on the footing that in a suit for possession the defen- 
dant might successfully plead an adoption not declared in- 
valid within six years under Art. 118 of the Act of 1877. 

In Thakur Tirbhuwan v. Raja Rameshar, it is clear - that 
there was no disposition to throw any doubt on “ the Jaga- 
damba case or the other cases which followed it.” It appears 
to me that the decision in that case has been misunderstood. 
The adoption in question was not an adoption in fact but only 
an adoption of a person as the heir of a woman absolutely 
entitled, “in other words an adoption ‘in a popular sense.” 
The adoption alleged, even if proved, could not alter the statys 
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in Hindu Law ofthe person adopted by removing him from 
his natural family. 

In Muhammad Umar Khan v. Niaz-Ud-dinG), the alleged 
adoption was among Mahomedans; again an adoption in a 
popular sense and not in the sense of an adoption of a Hindu 
into another family. 

The dictum in the last mentioned case really goes no further 
than the dictum in Luchmun v. Kanhya Lal?) where their 
Lordships say, “Ifthe adoption was really made by Bhuina 
Chowdhrain of a son to herself and not to her husband, which 
the High Court has held to be the true construction of the 
deed of adoption produced, the plea of limitation could have 
no application in this suit, which relates entirely to the 
husband’s estate.” 

I agree with my learned brother that the explanation of the 
passage in Thakur Tirbhuwan v. Raja Rameshar\) relating to 
the admission of Mr. Cohen that if the Act of 1877 applied his 
client was out of Court, is to be found in the fact that the plain- 
tiff was suing within three years of attaining majority, and, if 
time had not commenced torun against him from the date of the 
adoption under the Act of 1871 so as to create a new title in 
defendant, the plaintiff would not be barred by Art. 118 of 
the Act of 1877. 


Appeal dismissed. 


(1) (1912) L. R. 39 I. A, 19: (3) (1906) L. R. 33 I. A, 1568 
(2) (1894) L. R. 22 I. A. 51, 53, 
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Before Sir Basil Scott, Kt,, Chief Justice, and Mr, Justice Chandavarkar, 
CHHOTALAL HIRACHAND 


v 


MANILAL GAGALBHAI.* 
Easement—Pankh—Encroachment of eaves on anothers land—No trespass. 


The possession of a pankh or eaves for the discharge of water over- 
_ hanging the land of another is an easement and not an occupation of 
that other’s property. 


SuIT for injunction and damages. _ 

Chhotalal (plaintiff) owned a house, in the contiguity of 
which was a house belonging to the defendant Manilal. The 
plaintiff built his house in 1885; the pankh or eaves of the 
house overhung the defendants’ land. In April rgro, the 
defendant began to repair his house and to raise a balcony, in 
doing which he turned back a portion of the pankh, which 
consisted of corrugated iron. sheets, overhanging the defend- 
ants’ land, for nearly 25 years. The portion of the pankh 
turned back was 2 feet 10 inches in length and 1 foot 4 inches 
in breadth. The plaintiff sued on the 27th April r910, for 
perpetual injunction restraining the defendant from obstructing 
him in restoring the pank to its original’ position; for an 
injunction to restrain from committing any of the threatened 
acts; andfor a mandatory injunction directing removal of 
constructions if any carried out pendente lite. He prayed for 
damages to the extent of Rs. 20. 

The defendant contended inier alia that the plaintifi’s 
pankh was not 25 years old; that the plaintiff had sustained 
. no damage by any of the defendant’s acts; that by the local 
usage of the village, pankhs were allowed to project by 
neighbours on the tacit understanding that where necessary 
they had a right to sever or double it; and that the plaintiff 
had no right to have the pankh retained in position so as to 
prevent the defendant from building. 

The Subordinate Judge held that the custom set up by the 
defendant could not be allowed to be proved in derogation of 
prescriptive rights; and disallowed plaintiffs claim on the 
following grounds :— 


*Second Appeal No. 146 of 1912 decree passed by M.G. Mehta,Second 
from the decision of J. D. Dikshit, Class Subordinate Judge at Kapad- 
_ Joint Judge of Ahmedabad, in wanj, in Civil Suit No, 87 of 1930. 
Appeal No. 52 of 1911, varying the 
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“Now for the pankh, It has been projecting over the zik ( small open 
drain )not a portion of plaintiff’s building nor owned by him. The land 
below the pankh is on the evidence defendant’s, but the projection is of 
twenty-five years standing and the space occupied by it has become plain- 
tiff’s, by prescription. In view of the ruling in Mohanlal v. Amritlal, 
L L. R. 3 Bombay 174, I could not see my way to allow any evidence of 
local custom to override the right so acquired. It follows that defendant 
had no legal right to cub off a portion of the pankh without plaintiff's 
consent, Defendant of course relied on such a tacit local understanding 
when committing such act was never cognisant of exceeding his legal rights. 
But that cannot avail him, if by his act he has caused substantial damage 
to plaintiff, (Vides, 33 of the Easements Act.) I regard the right to the 
pankh a5 an easement only, as-a right to retain the projection as accessory 
to the right of dropping his rainwater below on another's site. So we have 
to consider whether there has been any substantial damage, From plaintifi’s 
own accounts, the value of one entire sheet comes to something less than 
Rs. 3; of the portion cut much less and it has not been removed or mig- 
appropriated but doubled on the spot. Therefore the damage if any is but 
nominal and trifling. A question was raised of the pillar, and the cutting off 
of the paxkh making it impossible for restoration of status quo and for the 
pankh to be raised, if wanted, But no right is claimed for raising the 
pankh ; the only right acquired by him is to have it kept there (vide I. L. R, 
28 Bombay 428); besides, a speculative or prospective exclusion affords no 
ground of action. No material diminution in the value of his house or even 
his comfort and convenience is alleged and proved. The only object of a 
pankh is protection of the wall from rain-water and in this respect the 
protection is inno way diminished but enhanced by the chiaja and pillar 
close to his wall.” 


On appeal, the District Judge varied the decree and directed 
the defendant to pay Rs. 8 to the plaintiff for damages and 
compensation, on the following grounds :— 


" It is contended that the panith has projected on the defendant’s land and 
argued that the plaintiff constructed his house in 1885, since which the roof 
80 projects and that consequently the plaintiff has acquired title to the 
column of air below and above the projection by either of the rulings in 
3 Bom, 174 and that the question being one of trespass on the plaintiff’s 
land, however small, the ruling in 28 Bom, 298 applied and the case did 
admit of relief by way of compensation. The simple question then is 
whether in consequence of the aforesaid projection tho plaintiff has acquired 
title to the land below the projection and to the column of air above it. I 
am of opinion that he has not. In consequence of the projection the plain- 
tiff did not exercise any act of ownership or adverse possession on the space 
below the projection but acquired only the right by the lapsé of more than 
twenty years to continue his projection (28 Bom, 428 and P. J, for 1893, p. 
810), In the case cited by the appellant’s pleader two classes of cases are 
contemplated and Chandavarkar J. has observed as follows :—“ In the for- 
mer, One man appropriates to himself and uses another man’s property: in 
the latter one man does something upon his own Property which exposes 
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‘him to an action by another man, ‘I'he Courts lean towards compensation 
-in the latter class of cases for the wrong is done by the wrongdoer upon his 
own property, It would all have been a wrong but for the fact that his 
right of free user as owrer happens to be subject to the right acquired by 
another man for the enjoyment of his property over restricting the absolute 
right of property of the former. In such a case when anything is done in 
violation of a right limiting another man’s right of ownership the Court 


naturally has to consider whether the violation can be compensated by - 


damages,” 'T'o the same effect are the observations of Batty J. The present 
is a case of not compellirg a man to part with his ownership over the pro- 
porty but of interfering with his easement.” 


The plaintiff appezled to the High Court. 


L. A. Shah, for the appellant. 
Gokuldas K: Parezh, for the respondent. ` 


Scott C. J.—The question is whether the possession of a 
pankh or eaves for the discharge of water over-hanging the 
defendant’s land is an easement or an occupation of defendant’s 
property. 
` Both Courts have held that the right isan easement but 
that the interference by the defendant turning back ‘the eaves 
was trifling and could be compensated by payment of Rs. 3. 

The appellant contends that an injunction against inter- 
ference should have been allowed. 

Various cases were cited for appellant. 

In the oldest Bombay case dated 1878, Mohanlal v. Amral- 
lal 0), the Court treated the right sought to be enforced by 
injunction from two points of view, trespass ripening into 
adverse possession and easement, inclining to the view that 
it was a case of adverse possession. 


In Vitoba bin Raghunath v. D. Anna Rozario (2), the Court 


inclined to the other view, citing Gale on Easements. The 
passage referred to seems to have been the following quota- 
tion from the Digest ( see 7th Edition, p. 252),— 


Lhe civil as well as the English law prohibited a man from projecting 
the wall or roof of his house over the boundary line of his neighbour’s 
land, even though, by spouts or other means, the fall of water therefrom 
might be prevented: but aright todo so might be acquired by user; and 
when such projection did not, in any manner, rest upon the neighbour's 
soil, it was called jus projiceend?; where the projection was merely intended 
to protect the wall, either by creating shade against the heat of the sun, or 
keeping off tho rain, it was the jus protegendi. “ ‘ There is this difference 
between the right of projecting ‘over and that of placing upon the neigh- 


(1) (1878) I. L. R. 3 Bom. 174, 176. (2) (3888) P. J. 232, 
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bour’s property—that the projection is carried out ( proveheretur ) in such 
a manner as not to rest any where (nusquam requiesceret ), asa baloony or 


eaves; while the thing ‘placed upon’ is so put as fo rest on something, ‘ as a 
beam or rafter’”, 


This view appears to have been adopted in Easements Act, 
see s. 23, ill. (2). 

Corbett v. Hill), a case arising out of transfer of part of 
a property to another and turning on the question of how much 
was reserved from the freehold by the transferor, in no way 
supports the appellant’s position, Ranchod Shamji v. Abdula- 
bhai Mithabhai(?) also does not support the appellants. 

Rathinavelu Mudaliar y. Kolandavelu Pillai) recognises 
that mere projection of a board over another’s land may not 
be trespass as was decided in Pickering v. Rudd (4), 

The reasoning in Nritta Kumari Dassi v. Puddomoni 
Bewah(5) favours the respondent’s rather than the appellant’s 
contention. 

In Harvey v. Walters) the right is treated as’ an 
easement, 

For these reasons we affirm the decree of the lower Court 
and dismiss the appeal with costs. 


Decree confirmed. 


(1) (1870) L. R, 9 Eq. 671. (4) (1815) 4 Camp. 219. 
(2) (1904) I. L. R. 28 Bom. 428. (5) (1903) I. L. R. 3p Oal: 503. 
(3) (1906) I. L. R, 29 Mad. S11, (6) (1873) L. R, 8 O. P. 162, 
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GOPAL PARSHOTTAM 
v 


MORAR PUNJA.* 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Sec. 10A—Indian Evidence 
Act (I of 1872), Seo, 92—" Any other law for the time being in force °—Inter*= 
pretation, 


The phrase “ any other law for the time being in force” in s. 10A. of 
the Dekkhan Agriculturists’ Relief Act 1879, must be read as ejusdem 


generis with the preceding words which refer to s, 92 of the Indian, 


Evidence Act, and does not point to any other Act, as for instance, the 
Indian Registration Act, 

The legal restrictions intended to be removed by s. 10A are those 
which would stand in the way of pursuing the enquiry beyond the 
written words; but when that inquiry isopened the Court is as usual 
bound by the ordinary laws of evidence or otherwise, 


Morar, the plaintiff, sued to have accounts taken and 
redemption decreed of a mortgage, dated rath June 1891, which 
he had executed in favour of the defendants. 

The defendants contended inzer alia that what was alleged 
by the plaintiff to be a mortgage was but a sale ; and in support 
of their contention they relied upon a writing (Ex. 23) under 
which the plaintiff had conveyed whatever rights he had in the 
property to the defendant. This writing was not registered. 

The lower Courts held that the transaction relied on by the 
plaintiff was a mortgage and not a sale; that Ex. 23 could not 
be treated as evidence as it was unregistered ; and that accounts 
should be taken in the manner provided for in the Dekkhan 
Agriculturists’ Relief Act. The Courts decreed redemption on 
the plaintiff paying to the defendants Rs. 725-4-0 in stated 
instalments. 


The defendants appealed to the High Court. 


G. K. Parekh, for the appellants. 
L. A. Shah, for the respondent. 


BATCHELOR J.—This appeal is brought by the defendants 
and the original suit was a suit to redeem. The lower Court 








* Second Appeal No. 234 of 1912, No, 119 of 1910, confirming the decree 
from the decision of J. E. Modi, passed by N. V. Desai, Second Class 
First Class Joint Subordinate Subordinate Judge at Olpad, in Civi} 
Judge, A. P,, at Surat, in Appeal Suit No. 138 of 1909, 
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has granted a decree for redemption. That is now resisted by 
the appellants on the ground that the lower Court was wrong 
in not looking at a certain Exhibit, viz., Ex. 23, which, it is 
contended, if it had been looked at, would have satisfied the 
Court that no power to redeem was left in the mortgagor. 
The learned Judge below has declined to look at Ex. 23, first, 
because it is an unstamped and unregistered agreement, and, 
secondly, because it isan agreement without consideration. 
On both these points we are of opinion that the learned Judge 
was right. 

Mr. Gokuldas has taxed his ingenuity to supply some kind 
of consideration for Ex. 23, but, we think, without success. 
As regards the bar of the Registration Act, the learned pleader 
has endeavoured to evade that by referring to s. 10A of the 
Dekkhan Agriculturists’ Relief Act which gives the Court power 
to go behind the written instrument notwithstanding anything 
contained in s. 92 of the Indian Evidence Act orany other law 
for the time being inforce. The argument is that the words 
“any law for time being in force” must include the Registration 
Act, but it seems to us that the words ought to be read as 
ejusdem generis with the preceding words which refer to 


‘s. 92 of the Indian Evidence Act. We think that the legal 
restrictions intended to be removed are those which would 


stand in the way of pursuing the enquiry beyond the written 
words, but, when that enquiry is opened, we are of opinion 
that the Court is as usual bound by the ordinary laws of 
evidence or otherwise. 

The appeal, therefore, seem to us to fail and should, we think, 
be dismissed with costs. 


a6 - Appeal dismissed. 
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‘Before Mr, Justice Batchelor and Mr, Justice Heaton. 
MURGEPPA MADIWALLAPPA 


v. 
BASAWANTRAO KHALILAPA.* 


Limitation Act (IX of 1908), Art, 182 (5)}—Decree—Execution—Stepin-aid— 
Proper Court—Applisation for succession tertifoate-=Nugdession Certi- 
vats Act (LX of 1889), 


On the 2nd July 1907, a darkhast was filed to execute adecree, The 
decree holder having died, a representative of his applied for a certi- 
ficate, under the Succession Certificate Act, on the 16th February 1908, 
The representative having obtained the certificate applied on the 7th 
September 1910 to execute the decree, The lower Court held that the 
second application was in time for the application to obtain succession 
certificate was a step-in-aid of execution :— 

Held, that the application to obtain the succession certificate was a 
mere preparation or preliminary and was not an application asking the 
Court to take a step in aid of execution, 

A step in aid of execution has to be taken not by the applicant but by 
the Court, 

The Indian Limitation Act Art, 182, cl, 5, contemplates an application 
in accordance with law made to the proper Court asking that Court to 
do one of two things, either to execute or to take some step in aid of 
execution, 


PROCEEDINGS in execution. 

On the r9th December 1898, Sanganbasapa obtained a 
money-decree for Rs. 750 against Murgappa (defendant), 

To execute the decree, some darkhasts were made, the last 
one of which was on the 2nd July 1907. The decree-holder 
having died, his legal representative applied on the 16th Februa- 
ry 1908 fora certificate under the Succession Certificate Act. 
The next darkhast was made on the 7th September 1910. 

Both the lower Courts held that the last darkhast was filed 
in time inasmuch as the application’to obtain the succession 
certificate was a step in aid of execution. 

The judgment-debtor appealed to the High Court. 


E. H. Kelkar, for the appellant. 
N. V. Gokhale, for the respondent. 


BATCHELOR J.—This is a second appeal brought in execu- 
tion proceedings, and the only question involved is the ques- 
SSO 

* Second Appeal No, 440 of 1912, decree passed by V, R, Kulkarni 
from the decision of F.K. Boyd, Subordinate Judge’ at Muddebihal, 


District Judge of Bijapur, in appeal in Darkhast No. 133 of 1910. 
No, 51 of 1911, confirming the Be, ae 
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tion of limitation. Admittedly the judgment-creditor’s present 
application for execution is prima facie barred. He seeks, 
however, to support it by deducting the time which was occu- 
pied by him in getting from the Court a succession certificate 
to the original judgment creditor, and if that time is allowed 
to be deducted, then admittedly the application is within 
time. The whole question, therefore, is whether the deduc- 


Batchelor J. tion should or should not be allowed. The answer to the 


question, depends upon the construction to: be placed on 
Art. 182, cl. 5, to the first Schedule of the Limitation Act. That 
clause gives a period of three years from the date of applying 
in accordance with law to the proper Court for execution or 
to take some step in aid of execution of the decree. 

It is to be noted, in the first place, that the step in aid of 
execution is to be taken not by the applicant but by the Court. 
The clause means, as we read it, an application in accordance 
with law made to the proper Court asking that Court to do 
one of two things, that is either to execute or to take some 
step in aid of execution. Now, confessedly, this applica- 
tion to obtain the succession certificate was not an application 
to the Court to execute the decree, The only question, there- 
fore, to be considered is whether it can be said to have been 
an application to the proper Court asking that Court to take 
some step in aid of execution of the decree. We are of 
opinion that that question must be answered in the negative. 
It appears to us that an application to the Court to obtain a 
succession certificate is a perfectly independent thing, and 
although the ultimate object of it may be to use the certificate 
when obtained in order to further execution of the decree, 
nonetheless we think it impossible to say that the application 
to get the certificate is an application to the proper Court to 
take some step in aid. We think also that the occurrence of 
words ‘proper Court’ also tends to support this conclusion. 
An application to obtain a succession certificate may be made 
in one of several Courts. Obviously it could not be such an 
application as cl. 5 contemplates, unless it were made to 
the proper Court which is defined as meaning the Court 
whose duty it is to execute the decree. If therefore Mr. 
‘Gokhale’s arguments were sound, the question whether 
such an application would or would not save time, would 
depend upon the mere accident whether it was filed in the 
Court whose duty it was to execute the decree, or in some 

‘other Court. It appears to us that it could not have been th 
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intention of the Legislature that such a question as this should 
be decided on a mere accident ‘of that sort. In our opinion 
the application to obtain the succession certificate was a mere 
preparation or preliminary, ahd cannot be said to have been an 
application asking the Court to take a step in aid of execution. 
We have not been referred to any case which appears to be in 
conflict with the view which we are taking unless it be the 
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decision in Kunhi v. Seshagiri().” But we are so uncertain as Batchelor J. 


to what was the state of facts upon which that decision was 
pronounced that we cannot regard the decision as adverse to 
our present opinion. On these grounds we come to the con- 
clusion that this Darkhast cannot be saved by the deduction of 
the time occupied in getting the succession certificate. If 
that is so, then admittedly the Darkhast is time-barred. We, 
therefore, reverse the decree of the District Judge and order 
that the PEDRERA be dismissed with costs throughout. 


Decree reversed. 


Before Mr. Justice Beaman and Mr, Justice Rao. 


NARSING SHIVBAKAS MARWADI 
v. 
PACHU RAMBAKAS MARWADI.* 


Limitation Act (IX af 1908), Arts. 97, 62—Sale of immoveable property— 
Purchaser placed into possession—Purchaser losing possession at the suit 
of true owner—Suit by purchaser to recover purchase money from vendor— 
Failure of consideration. 


The defendant, believing himself in good faith to have the title to sel] 
certain immoveable property, sold it to the plaintiff in 1903, The 
plaintiff received its possession and retained it until 1909, when 
the true owner recovered its possession from him. The plaintiff 
sued to recover the purchase money from the defendant. The first 
Court held the suit barred by limitation under Article 62 of the Limita- 
tion Act for the money paid to the defendant was money had and 
received to the plaintiff’s use. The lower appellate Court held that the 
suit was governed by Article 97 and the claim was in time. On 
appeal .— - 





* Appeal No. 44 of 1912 from by, and remanding the case to H. A. 
Order passed by N. B. Majumdar, Mohile, Subordinate Judge at Bhusa- 
First Class Subordinate Judge A. wal, in Civil Suit No. 274 of 1909. 
P. at Dhulia in Appeal No. 230 of (1) (1882) I, L. R, 5 Mad, 141, 
1910, reversing the decree passed ‘ 
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A. O. J. i Held, that Article 97 applied to the case, because possession of pro- 
perty given under a purchase was an existing consideration as long as 
1913 it lasted. 

a In the case of purchased property the whole consideration contem- 
Nansina plated is the property. Where the purchaser is placed into possession, 
V. ' he has all the consideration that he is by law entitled to, so long as the 
Pacuu possessionremains. Whether that consideration be actually lawful or 
a4 unlawful it makes no difference; for it 1s only where the possession 
. which is the consideration turns out to be unlawful that the question 

rA can ever be raised in a practical form. 

Hanuman Kamat v. Hanuman Mandur (1), distinguished. 


PACHU, the plaintiff, purchased in 1903 certain land from 
the defendant for Rs. 500; and went into possession of the 

~ same. 

In 1908, one Kamaji asserted his title to the land as mort. 
gagor and sued to redeem the same. Kamaji obtained a decree 
on the 25th February 1909; and obtained possession of the 
land on the 24th April 1909. 

The plaintiff sued on the 5th November 1909 to recover from 
the defendant the amount of his purchase money with interest. 

The defendant contended inter alia that he had purchased 
the land from one Fulchand on the 2ist January 1901; that at 
the time of his purchase he was under the belief that the land 
belonged to Fulchand; and that the plantis claim was barred 
by limitation. 

The Subordinate Judge held that the suit was governed by Art. 

-62 of the Limitation Act, and was barred on the following 
grounds :— 


There are two Articles only in the Limitation Act under which a claim of 
this nature can fall. These Articles are Arts.62 and 97. It was contended 
on behalf of the defendant that the suitfell under Art. 62, It was urged 
on the other hand on behalf of the plaintiff that ıb fell under Art. 97. We. 
have therefore to decide under which of these two Articles plaintiff’s claim 
really falls, ‘The land in suit had admittedly belonged to Kamaji as owner 
in July 1903, it was mortgaged by him and was in the possession of the firm 
of Birdichand Harakchand in that year, Fulchand one of the ownors of 
that firm had no title, to convey to the defendant, when he purchased it 
from him in 1901, Defendant could not consequently convey any title to 
the plaintiff in July 1903 when he sold the premises to him, The sale of the 
land in suit by the plaintiff to the defendant in July 1903 was void ab initio, 
or in other words as the defendant who was the vendor of the plaintiff had 
no title to the land in suit in July 1903; the contract was void since 1903, 
There was then a failure of consideration, Plaintiff’s cause of action had 
under Art, 62 arisenin July 1903,and he ought to have sued the defendant 


— —— 


(1) (1893) L. L. R. 19 Cal, 123. 
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within three years from July 1903 when the defendant received Rs. 500 from 
him, His claim is therefore barred in accordance with the principles of law 
laid down in Ardesir v. Vajesing, I. L. R. 25 Bom, 593. As a purchaser plain- 
tiff had admittedly obtained possession in July 1903. He was not opposed 
when he obtained the premises in his possession. The consideration of 
Bs. Soo paid by him to the defendant failed at once, i. e., atthe time of its 
receipt. The contract of sale was not voidable when it was entered into, It 
was void inits inception, This case is therefore clearly distinguishable 
from the Privy Council Ruling of Haxuman Kamat v, Hanuman Mandur, 
I.L. BR, 19 Cal. 123, Theruling of Venkata Narasimhuluv. Peramma, I, U. 
R. 18 Mad. 173, relied upon by plaintiff’s pleader, would perhaps show that 
plaintiff’s cause of action to recover Rs. 500 had arisen in April 1909 when he 
was ejected in execution of the decree obtained by Kamaji but as we 
have. got a ruling of our own High Court and as the Madras and Cal- 
cutta rulings have been considered in the case of Ardesir v, Vajesingh and as 
Iam bound to follow the ruling of our own High Court, I must hold 
that plaintiff’s claim is clearly barred. Defendant would have been liable 
to pay Rs. 500 and costs as he has np defence on the merits, Had plaintiff’s 
claim been held to be in time, he would have been entitled to pay him com- 
pensation or interest at the rate of twelve per cent. as plaintiff had given 
him a notice (Hx, 8 and 7). It would therefore be inequitable to hold 
defendant liable to plaintiff for his costs. 


On appeal, the lower appellate Court came to the conclusion 
that Article 97 of the Limitation Act governed the case. The 
Court therefore reversed the decree and remanded the suit for 
trial on merits on the following grounds :— 


“ The ruling in 25 Bom. 593 is not applicable to this case because the put. 
chaser in that was never in possession, More than six years after the date 
of sale he sued the trespasser and the vendor for possession of the property 
sold to him, and in the alternative’ claimed compensation from the vendor. 
‘The Courts held the sale void ab initio and the suit barred under Art. 62 of 
the Limitation Act. Butthe High Court clearly approved of the principle 
followed in 18 Mad.173 and observed that ‘so long as the purchaser is in 
possession the consideration exists and no cause of action can arise for 
damages as for failure of it,” See p, 606, In Hanmant v, Govind, 8 Bom, 
Law Reporter p. 283, the suit for compensation was brought nine years 
after the date of sale but within three years from the date of dispossession 
of the purchaser, The High Court applied Art, 97 of the Limitation Act 
to the case and awarded compensation to the plaintiff, 

In the present suit itis admitted by the respondent that the appellant 
was in possession of the property sold till April 1909 when certain persons 
took possession of it in execution of a redemption decree, Appellant’s 
cause of action therefore arose when he so lost the property and not before 
that, The suit having been filed in 1909 is consequently in time under 
Art, 97, Limitation Act,” 


The defendant appealed to the High Court, 
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- S: S. Patkar, for the appellant.—One of the partners had 
no power to sell to the defendant and consequently defendant 
could not convey any title to the plaintiff. The plaintiff does 
not even say that there was a registered sale deed in his favour. 
In the absence of a covenant for title plaintiff could not claim 
any compensation. The contract was void ad initio. There 
was a failure of consideration at once and the plaintiff ought 
to have sued within three years from July 1903 when the 
defendant received Rs. 500 from the plaintiff. I rely on the 
Privy Council case of Hanuman Kamat v. Hanuman 
Mandur(), where their Lordships lay down that in determin- 
ing which Article governed a particular case the test to be 
applied was whether the contract was void ab initio or merely 
voidable. Avdesir v. Vajesing(?) and Venkatanarasimhulu v. 
Peramma(s) also support my contention. : 


M. V. Bhat, for the respondent.—The cases relied on by 
the other side have no application to the facts of the present 
case. Here both the lower Courts found asa fact that the 
plaintiff had been put in actual possession by his vendor and 
that possession continued with him till r909. Cause of action 
to recover compensation arose only when the plaintiff 
was wrongfully dispossessed by the defendant. I rely on the 
remarks of Mr. Justice Chandavarkar in Ardesir v. Vajesing (4), 
viz., “so long as the purchaser is in possession the consideration 
exists and no cause of action can arise for damages as for 
failure.” The defendant admits that when he purchased from 
Fulchand he believed that the vendor had a good title to 
convey. Consequently when the plaintiff purchased in 1903 
he did so as a bona fide purchaser for value without notice of 
any defect of title. The case clearly falls within the purview 
of Art. 97 and time runs from loss of possession. 


BEAMAN J.—The defendant in this suit purchased the im- 
moveable property from one Fulchand who afterwards turned 
out to be a mere mortgagee, The defendant, believing 
himself in good faith to have the title to sell, soldit to the 
plaintiff in 1903, and the plaintiff thereupon received possession 
and retained it until 1909. The true owner, the mortgagor, then 


redeemed and recovered possession from the plaintiff. The 





(1) (1891) I. L, R. 19 Cal. 123. (3) (1894) I. L, R. 18 Mad. 173. 
(2)0901) I, L. B, 25 Bom, 593; (4) (1901) I, L, R. 25 Bom, 593, 606 ; 
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plaintiff now sues the defendant for the purchase-money and 


interest as money paid upon a consideration which has since 
failed. 


In the first Court the learned Judge held that the suit was ' 


governed by Art. 62 of Schedule II of the Limitation Act. 
In his opinion the purchase-money paid to the defendant was 
money had and received to the plaintiff's use and therefore 
the plaintiff would be obliged to bring the suit to recover 
within three years from date of such receipt. 

On appeal the learned Judge of the first appeal Court held 
that the suit was governed by Art. 97, and the only question 
which we have to answer here is whether possession given 
under a purchase is an existing consideration as long as it lasts. 
In our opinion this question can admit of only one answer. 
In the case of purchased property the whole consideration 
contemplated is the property. That being given into the 
possession of the purchaser so long as it remains, he had all the 
consideration that he is by law entitled to. Whether that 
consideration be actually lawful or unlawful it makes no 
difference; for, it ought to be clear that it is only where the 
possession which is the consideration turns out to be unlaw- 
ful that the question’ can ever be raised in a practical form. 

. This view is’ in agreement, we think, with the principle 
underlying the cases which have been cited on behalf of the 
appellant. It is true that in the Privy Council case of Hanu- 
man Kamat v. Hanuman Mandur (1) their Lordships laid down 
the very useful principle that speaking generally the test to be 
applied is, when there was any difficulty in determining whether 
a case fell under Art. 97 or Art. 62, whether the contract was 
void ab initio or merely voidable. But their Lordships, we 
think, were not considering a case in which possession had actu- 
ally been given, although the contract subsequently turned out 
to have been void ad initio. In such a case the promisee has 

- received the only consideration he has stipulated for. In all 
cases of that kind it appears to us that it is only ‘when the 
- promisee is deprived of that consideration and the true charac- 
ter of the contract thus becomes revealed that he has any 

. ground for complaint. And that is the proper time from which 
to compute the period of limitation. This is the principle dis- 
tinctly underlying the provisions of Art. 97. We think that 


< 
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‘A. 0. J. ‘both in terms and in spirit it does and was intended to cover 
„1913 - cases of this kind. In our opinion, therefore, the order appealed 
JS against was right and ought to be confirmed. This appeal 


Narsa must therefore now be dismissed with all costs. 








cise Order confirmed. 
i CRIMINAL APPELLATE. 
Before Mr, Justice Batchelor and Mr, Justice Heaton, 
1918 EMPEROR 
—w 6 Ve 
March 28. , CHANDKHA SALABATKHA.* 


Indian Penal Code (Act XLV of 1860), Secs, 457, 511—House-breahing— 
_ Attempt—Preparation—Burglars digging a hole ina wall but not digging it 
through owing to interruption by third parties. 


The accused dug, during the night, a hole in the wall of the complain- 
ant’s dwelling house with intent to complete that hole in order to 
make their entry into the house through it and having so entered to 
commit theft in the house. The hole was not in fact completed, that is, 
it did not completely penetrate from one side of the wall to the other, 
for the accused were interrupted before they could complete it, The 
trying Magistrate convicted the accused of-the offence of attempting to 
commit house-breaking by night (ss, 457 and 511 of the Indian Penal 
Code), On appeal, the Sessions Judge acquitted the accused on the 
ground that the acts of the accused amounted only toa preparation and 
not to an attempt to commit house-breaking by night :— 

Held, reversing the order of acquittal, that the accused’s acts amount- 
ed in law to an attempt, inasmuch as the actual transaction, the distinct 
overt act, was begun and to acertain extent carried through though 
not to completion by reason of the accused being interrupted by other 
people. 


THE accused went one night to the house of the complainant 
and commenced to dig a hole in the wall of his house. Before 
the hole could penetrate through the wall, the accused were 
surprised when they made off. They were arrested and tried for 
the offence of attempting to commit house-breaking by night, 

- under ss. 457 and 511 of the Indian Penal Code. 





~- x Criminal Appeal No, 6 of 1913 tions and sentences passed by E. H. 
-from an order of acquittal passed P. Jolly, First Class Magistrate of 
by F. J. Varley, Sessions Judge of Jalgaon. 
Khandesh, reversing the convic- 


VOL. XV.] THE BOMBAY LAW REPORTER. 


The trying Magistrate convicted them of the offence 
charged and sentenced them to undergo rigorous imprisonment 
for one year. 

On appeal, the Sessions Judge reversed the conviction and 
sentence and acquitted the accused on the following grounds :~ 


Tt is argued by appellant’s pleader that, with the hole in the condition 
assumed, there could be no entry, which is of the essence of the offence of 


-house-breaking, that the affence was incomplete or in the stage of prepara. 


tion, and that s. 511, Indian Penal Code, cannot be invoked as there was no 
“ attempt,” 3 

. On the other hand, the Public Prosecutor argues that the intention to 
enter must be presumed from the time at which the wall was dug into; 
further that the house was “broken” by dislodging some portions and 
there, was sufficient “ entry ” upon the premises by passing beyond the 
exterior portion of the wall, 

The felonious intent may rightly be presumed from the place and time 
which was night, and at first sight it would appear to be a common-sense 
view that appellants must be guilty of an “‘attempt,’’ 

. But the law as to burglary and house-breaking, much of which has been 
incorporated into the Indian Penal Code, is highly teohnical, and the 
application of the law to individual cases is full of difficulty. The defini- 
tion of “house-breaking” in the Indian Penal Code (s. 445) works up from 
“house-trespass” (s. 442), which again depends on “ Criminal trespass”? 
(8. 441), Consequently the essence of the offence is the entering upon 
‘or affecting an entrance,” 

Many of the English decisions have been incorporated into the illustra- 
tions to s. 445, Indian Penal Code, Illustration (a) is the one which has 


' most application to the facts of the present case, but here we have no hole 


“through the wall,” through which anyone could even attempt to effect an 


. “entry” by the introductian of any part of his body or any instrument for 


effecting a felonious purpose, Consequently I think this case differs from 
certain instructive cases in which a means of entry had been effected. The 
English case of R. v. Meal (3 Cox C.-C. 1o ) was at first upon an indict- 
ment of burglary, the facts being that two panes of glass were broken in a 
shop window leaving a large aperture but nothing was removed ; the question 
of whether the man who effected this means of ingress actually entered and 
thereby became indictable for an “ attempt” at burglary was left to the 
Jury, and he was convicted of an attempt on their finding that he had go 
entered, I am‘unable to find any case in which a conviction for either the 
principal offence or an “attempt” has resulted in a case in which the means 
of ingress was admittedly incomplete. 

The contention of the Public Prosecutor that the damage effected to the 
exterior of the wall constitues the “breaking”? necessary for the definition 
is quite untenable whatever damage be caused to the exterior of the house; 
if that damage does not extend through to the interior and afford a passage 
or other means of ingress there is no “ breaking” for until the means of 


_ ingress is effected there can be no entry, 


“In the Indian definition far more insistence seems to be laid on the neces- 


` sity of some “entry” than in the English definition of house~breaking which 
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is [24 & 25 Victoria, Chapter, 96. 8.56] ‘whosoever shall break and 
enter,” etc. i: : 

In the caso before us, at the time when the diggers were interrupted 
there could have been no entry, and though the former doctrine which 
prevailed that there could be no attempt, unless there was a possibility of 
committing the offence has ceased to prevail, and in respect of the specific 
offence of theft has been overruled and this result incorporated in the illus- 
trations to s. 511, Indian Penal Code, it appears to be extremely doubtful 
whethor any further relaxation of this doctrine would be permitted, or that, 
when at the time the offender is. interrupted, the necessary ingredients of 
a given offence clearly do not exist, it would be’ permissible to argue that 
from the course of events it must be presumed that he would, if not inter- 
rupted, have proceeded to a certain definite result, which would render the 
commission of a given offence possible, and thereby satisfy the conditions 
precedent for a conviction for an “attempt” to commit that offence, 

The elaborate definition of an “ attempt” by the English Law Commis- 
sioners seems to have been framed with the instance of the empty pocket 
in view. 

The Public Prosecutor has argued that the offence would have been con- 


‘ atituted if the series of acts involved in the digging had not been interrupt- 


ed by the volantary determination of the offender, or ‘some other cause,” 
as in the case in question the interruption by the house-holder. 

The true test appears to be whether at the time the act was interrupted 
or otherwise determined the conditions existing would allow of a comple- 
tion of the offence, otherwise there is no length to which presumption might 
not be carried, It cannot be presumed that had the act gone on some other 


. conditions would be established. In the present case there was no mee 


admitting any possibility of ‘‘ entry.” 

There is, however, very little Indian authority upon what constitutes an 
attempt,” 

In a case analogous to this, reported in J, L. R. 23 All. p. 79, the Judge 
refused to read s. 511 with s. 397, Indian Penal Code. Consequently, upon 
the view this Court: takes as to the law regarding an ‘attempt’? to commit 
an offence of this kind, viz,, house-breaking in the ciroumstances assumed. 
as existing, a conviction would appear to be not sustainable, 

- The Government of Bombay appealed against the order of 
acquittal. 


G. S. Rao, Government Pleader, for the Crown, 
D. W. Pilgamkar, for the accused. 


BATCHELOR J.—This is an appeal by the Government of 
Bombay against the order made by the Sessions Judge o 
Khandesh reversing the conviction recorded against the two 
respondents under ss. 457 and 511, Indian Penal Code. In 
other words, the respondents had been convicted of the offence 
of attempting to commit house-breaking by night, and their 
conviction of that offence was reversed by the Sessions Judge. 
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It was so reversed by reason of the Sessions Judge’s view 
upon a point of law, and for the purpose of expressing his view 
on that law the learned Judge quite rightly assumed the state 
of facts found proved by the Magistrate. The question is, 
whether upon the state of facts the Judge is right in thinking 
that these respondents could not be convicted of the offence 
of attempting to commit house-breaking. The state of facts 
assumed is that during the night these two respondents dug 
a hole in the wall of the complainant’s -dwelling house with 
intent to complete that hole in order to make their entry 
into the house through it, and, having so entered, to commit 
theft in the house. In fact, the hole was not completed as 
the respondents were interrupted before they could complete 
it. It was left, therefore, unfinished in the sensé that it 
did not completely penetrate from one side of the wall to the 
other. In this state of facts the learned Judge below was of 
opinion that the respondents’ acts did not amount to an 
attempt to commit house-breaking, but only to a preparation, 
and were therefore not punishable. I think that, on the facts as 
stated, there is really no room for doubt but that the respond- 
ents’ acts did in law amount to an attempt. In the leading case 
in England Reg. v. Cheeseman C) Mr. Justice Blackburn, as he 
then was, in laying down the difference between a preparation 
antecedent to an offence and the actual attempt, said this :— 
If the actual transaction has commenced which would have 
ended in the crime if not interrupted, there is clearly an 
attempt to commit the crime. Here the actual transaction, 
the distinct overt act, was begun and to a certain point carried 
through. It was only not carried through to completion by 
reason of the respondents’ being interrupted by other people. 
It seems to me clear that if the facts as alleged are proved 
against these respondents, then they ought to be convicted of 
the attempt at house-breaking. Whether those facts are or 
are not proved is a matter which we do not now decide, seeing 
that the second respondent has not appeared before us; but 
with this expression of our view upon the point of law, we 
reverse the order of the Sessions Judge and remand the case to 
him in order that this charge under ss. 457 and 511 may be dealt 
with in accordance with law. 


Order reversed. 
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EMPEROR 
v. 


MANSING DAJI PATIL.* 


Indian Penal Code (Act XLV of 1860) , Secs. 420, 511—Cheating—Aliempt— 
Preparation—Sale of Cotton, 


The accused having contracted to deliver a certain quantity of good 
cotton to the complainants, delivered instead for acceptance by the 
complainants 30 dolras of bad cotton, that is cotton heavily adulterated 
with rubbish in such a manner that the fraud would be likely to escape 
the ordinary inspection. The complainants’ agent, to whom delivery was 
offered, suspected the character of the goods and declined to accept them. 
The accused were, on these facts, convicted of the offence of attempt- 
ing to cheat. On appeal, they were acquitted by the Sessions Judge 
on the ground that the acts of the accused did not amount to an attempt 
to cheat but only to a preparation for cheating. 

Held, setting aside the order of acquittal, that there was on the facts 
a complete case of an attempt to cheat ; and the only reason why the 
offence stopped short at an attempt and did not proceed to the cheating 
itself was because the party who was sought to be cheated was cautious 
and not confiding. 

Held, also, that the datel dıd all they could do to perfect their 
offence, that is to say, overt act was begun which would have led to the 
finished offence but for an interruption arising independently of the 
will of the accused, 


On the 22nd October 1910, Mansing (accused No. 1) entered 
into a written contract with Ralli Brothers to sell to them 
good quality machine-ginned cotton on forward delivery due 
py the 16th November 1910, On the 19th November rgr1o0 
the accused Nos. 1 and 2 through their gumasta offered in 
delivery under the above contract 30 dokras of ginned cotton 
to Ralli Brothers. The cotton came to be stored in the com- 
pound belonging to the Company pending acceptance of it by 


the agent Calfapoulo. The dokras when examined were. 


found to contain admixture of raw cotton, cotton seed, cut 
seed &c. in their middle. The admixture was so carefully 
packed in the dokras that the surface all round contained good 
quality ginned cotton, so that on ordinary inspection the 
fraud could not be detected. On these facts, Calfapoulo filed 
~% Criminal Appeal No 518 of 1912, and sentences passed by BR. V, 
from the order of acquittal passed by Gadgil, First Class Magistrate 


F., J. Varley, Sessions Judge of of Jalgaon city. 
Khandesh, reversing theconvictions 
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a complaint against the accused for the fraud attempted to be A. Or. J. 


practised upon him. 
The trying Magistrate found that the accused had committ- 
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ed the offence of attempting to cheat and sentenced them each LEwpsror 


to suffer rigorous imprisonment for six months and to pay a 
fine of Rs. 200. 

On appeal, the Sessions Judge was of opinion that the acts 
of the accused amounted only to preparation and not to 
attempt to cheat and reversed the convictions and sentences 
observing as follows :— 

Section 511 of the Indian Penal Code cannot be read with s, 420 so as 
to carry the word ‘attempt’ beyond ‘thereby’; the person whom, itis 
alleged, there was an attempt to cheat, must in consequence of that attempt 
have been induced to part with property; or make in the words of the 
Magistrate’s charge ‘the payment of the cost of the dokras to the full 
extent.’ On the facts it appears that no delivery was in fact made, and 
that the conduct of the appellants could not inlaw constitute an ‘ attempt,’ 

The Government of Bombay appealed against the order 
acquittal. 


Binning, with G. S. Rao, Government Pleader, for the 
Crown. 


Inverarity with D. A. Khare, for the accused. 


BATCHELOR J.—This is an appeal by the Government of 
Bombay against certain orders of acquittal recorded by the 
Sessions Judge of Khandesh in a case in which two accused 
persons, Mansing Daji and Jalalsing Daji, had been charged 
with an attempt to commit the offence of cheating. They 
were both convicted by the learned Magistrate, but these con- 
victions were reversed on appeal to the Sessions Judge. 

Briefly the accusation against the two appellants was this: 
That having contracted with Ralli Brothers to deliver a certain 
quantity of good cotton, they delivered instead for acceptance 
by Rallis 30 dokras of bad cotton, i. e., cotton heavily adulter- 
ated with rubbish, and adulterated in such a manner that the 
fraud would be likely to escape the usual inspection which is 
had on such occasions. According to the evidence this at- 
tempt to cheat stopped at an attempt only because Ralli’s 
agent, to whom delivery was offered, suspected the character 
of the goods and declined to accept them. The learned Magis- 
trate, in a very careful judgment reviewing all the evidence, 
came to the conclusion that the matters of fact alleged on be- 
half of the prosecution had been satisfactorily proved. With 
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the learned Sessions Judge’s judgment it is somewhat more 
difficult to deal. As I understand it, he does not express dis- 
sent from the Magistrate’s finding on any questions of fact, 
but his judgment seems to proceed on the footing that even 
if the Magistrate’s findings of fact are correct yet his conclu- . 
sion as to the guilt of the respondents was wrong in law. And 
he holds that Magistrate was wrong inlaw, because he is of 
opinion, first, that the facts alleged for the prosecution, if proved, 
do not amount to an attempt to cheat, but amount only to a 
preparation for cheating, and, secondly, he is of opinion, appa- 
rently as a matter of law, that there could have been no attempt 
to cheatin this case, seeing that the contract, in respect of 
which the cheating is alleged, had terminated before the re- 
spondents are said to have offered this adulterated cotton for 
acceptance, 

Speaking for myself, I am glad to notice that neither of 
these two points on which the learned Judge relied has been 
adopted. in this Court, and, that being so, I do not propose 
to devote many words to showing that these points are both 
unsustainable. In the first place assuming, aS we must for 
the purposes of argument assume, that the facts alleged for 
the prosecution are proved, there can, I think, be no doubt 
whatever but that we have here a complete case of an attempt 
to cheat. Indeed, on the evidence, as I have said, the only 
reason why the offence stopped short at an attempt and did 
not proceed to the cheating itself, was because the party who 
was sought to be cheated was cautious and not confiding. The 
respondents, on the evidence, did all they could do to perfect 
their offence. That is to say, the overt act was begun which 
would have led to the finished offence but for an interruption 
arising independently of the will of the respondents. As to the 
expiration of the term of the civil contract it appears to me that 
that is quite irrelevant. If the evidence is believed, there can be 
no question that it was with a view to fulfil this contract and 
with no other view whatsoever that this adulterated cotton was 
tendered to Rallis, and if that beso, then it appears to me 
that the offence of attempting to cheat would be complete. 
I notice, however, as a fact, though it seems to me irrelevent, 
that the contract at this time was still on foot. For Rallis, 
with whom lay the option to close it, had not exercised that 
option. Leaving these unprofitable topics, therefore, we may 
now come to the case itself. Concerning a great many of the 
learned Magistrate’s findings, I may observe that they have 
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not been attacked on behalf of the respondents in this case, A. Cr. J, 


and many of them rest upon such convincing and unimpeach- 
able evidence that I propose to accept them without wasting 
words in discussing them. On this footing then I hold that the 
.tespondents being joint Hindu brothers exercised all their 
trade jointly. Included in this trade was a certain cotton 
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business, of which one asset was the ginning factory Batchelor J, 


at Mhaswad. The contract with Rallis was made by the 
2nd accused Jalalsing and was also signed by the Ist 
accused Mansing. From the respondents’ gin at Mhaswad 
the adulterated cotton was sent to Gokuldas Madhavji’s com- 
pound in which Rallis’ offices are situate. It was brought 
to the notice of Rallis’ agent. It was refused at first on 
suspicion, and subsequently on discovery that it was so largely 
adulterated. 

Shortly afterwards the Mamlatdar and other officers swooped 
down upon the respondents’ gin at Mhaswad, and there they 
found certain rollers some of which were actually working, 
while other had just been removed from the gin, which rollers 
are found to have been specially designed in order to perpe- 
trate just this particular kind of fraud. The design consisted 
in the enlarging of the grooves of these rollers so that they 
would let in aas and other worthless stuff which would be 
thrown out by what I may call an honest roller. In the above 
recital of facts I believe that I have stated nothing which is not 
either uncontested on behalf of the respondents or supported 
beyond all doubt by incontestible evidence. The main ground 
upon which Mr, Inverarity has addressed us on behalf of his 
clients are two, viz, first, is it proved that this cotton was sent 
from Mhaswad for delivery to Rallis and not merely for storage 
in Gokuldas’ compound? and, secondly, is it shown against 
each accused that he was party to the fraud, if fraud there 
was ? 

Dealing with the first of these questions, I cannot resist the 
conclusion that the cotton was despatched for no other 
purpose than for offerand delivery to Rallis’ agent in fulfil- 
ment of the respondents’ contract with Rallis. Rallis’ agent is 
the witness Manjinath, who has been in the same. service for 
the last twenty years and who is drawing a salary of Rs. 1 50a 
month. He deposes that it was in pursuance of this contract 
that Mansing sent to Rallis 30 dokras of cotton. He says 
that Mansing’s clerk Madhayrao informed him of these facts. 
He explains that the actual agent Mr.. Calfapoulo was tem- 
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porarily absent from Jalgaon, and that therefore he himself 
proceeded to makea casual inspection of the goods, since 
in the absence of the agent it was customary for him to take 
delivery. His casual inspection revealed to him the fraud 
which was being attempted, and on Mr. Calfapoulo’s return 
he was communicated with accordingly. Corroborative evi- 
dence is given by the broker Narayan Parashram and 
by Gokuldas’ manager Mr. Tokarshi Nainshi. Mr. Tokarshi 
deposes that Mansing’s clerk Madhav asked his permission. 
to unload and store the cart loads of cotton brought from 
Mhaswad. Tokarshi at first refused permission to store, but. 
he was assured by Narayan that the cotton was to be given 
to Ralli Brothers, whereupon permission was given for the 
carts to be unloaded. It has been suggested that possibly 
Madhav exceeded his instructions by representing that the 
cotton was for delivery to Rallis. There is, however, nothing - 
whatever in the evidence to support such a suggestion. 
Madhav had no motive for exceeding his instructions, and on 
the record, I think, we are bound to hold that, in offering this 
cotton to Rallis, he was but carrying out the orders of his 
employers. It seems to me, indeed, that the, whole case of 
the respondents here is destroyed by the plain evidence that 
in fact this cotton immediately on its arrival was subjected to 
inspection by Rallis’ clerk, and afterwards by Mr. Calfapoulo 
on his return to the town. Iam unable to understand what 
occasion there would have been for-this inspection if the 
cotton had been brought in to Jalgaon not for delivery to 
Rallis hut for indefinite storage in Gokuldas’ compound. 
Passing now to the second point as to the position occupied 
by each of these two respondents, it seems to me convenient 
to take first the case of the second respondent Jalalsing ; for 
his case, in my opinion, is clearly beyond all possibility of 
doubt. He, it is proved, was the actual manager of this ginin 
which the fraudulent rollers were working. It was Jalalsing 
who day by day directed the working of the factory. When 
we remember the nature of the fraud, that it was a designed 
and elaborately prepared fraud carried out by means of mecha- 
nical alterations in the grooves of the rollers, it appears to me 
that wedo not need, though in fact we have, evidence to 
prove that all this was done by the direct orders of Jalalsing 
himself. It seems to me that no reasonable man could 
suppose that it was done in any other way. That being 
80, I think that we may safely believe the evidence of the 
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witness Fattu when he tells us that it was Jalalsing himself who A. Cr. J. 


directed that these fraudulent alterations should be made. The 
case of Jalalsing then is, I think, too clear for argument. 

It remains only to consider the case of Mansing. Is it shown 
that he too was privy to this fraud? Mr, Inverarity has con- 
tended that there is no proof of such privity, and that the 
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Court should not rest a criminal conviction on mere possibili- Batchelor J, 


ties or weak probabilities, It will be convenient, I think, to 
refer for a moment to the Evidence Act to ascertain precisely 
what is meant by ‘proof’ in law. In the 3rd section of that 
Statute it is laid down that a fact is said to be proved when, 
after considering the matters before it, the Court either believes 
it to exist or considers its existence so probable that a pru- 


dent man ought under the circumstances of the particular case 


to act upon the supposition that it exists. Is there then upon 


this record such proof that Mansing was privy to this fraud? 


I am of opinion that there is. In the first place, Mansing was 
the elder brother in whose hands would naturally lie the main 
conduct of the business, and we find that the accounts run in 
Mansing’s name. There isno question but that this cotton 
trade, like the other trade which the brothers carried on, was 
joint, so that Mansing hada large personal interest in its 
conduct. The defence witness Shanker Vinayak, when ques- 


tioned upon this point, deposes that all the business of the. 


shop was carried on jointly. As regards cotton business, he says, 
Mansing supervised it. As regards the gin factory Jalalsing 
supervised it, that is to say that there was a mere division of 
labour for the purpose of convenience, but that the brothers 
were jointly interested in all the undertakings. It is clear, 
moreover, that Mansing’s interest did not stop at that, but 
that he personally supervised the working of this gin. The 
evidence upon this point is almost uniform and is to the effect 
that Mansing was in the habit of visiting the gin three or four 
times a week. To these circumstances must be added this, 
that this particular contract with Rallis was signed by Mansing 
not carelessly or as a matter of unheeded routine but after the 
terms of it had been vary carefully explained to him. 

It is quite clear, I think, that this cotton business of the bro- 
thers formed a very important part of their family business though 
the direct management was entrusted to Jalalsing as a matter 
of convenience. I cannot believe that Jalalsing, the younger 
brother, either could or would have altered the machinery of 
the gin in this fraudulent manner without his brother’s consent, 
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A. Cr. J. and privity. It must be remembered that the profits of th® 

1913 fraud which was thus contemplated would belong equally to 

~~ the two brothers. The witness Damle, whom I see no reason 

Emurzeor to distrust, tells us that the gin was worked by both the re- 

v. spondents in consultation, and I do not find that the effect of 

MANEING this statement is destroyed by the later passagesin cross-exami- 

Batchelor J. nation to which Mr. Inverarity drew the Court’s attention. 

~~ Mr, Tokarshi Nainshi, to whom I have referred above, says in 

one sentence that “ like Mansing other dealers too keep 

their cotton in our compound for sale.” It appears to me 

that from all this evidence only one conclusion clearly arises 

and that one conclusion ought tobe accepted. The conclusion 

in my judgment is that this was not an isolated fraud which 

the younger brother on his own account perpetrated behind 

the back of the elder brother, but that both the brothers, who 

were jointly carrying on the business, were jointly interested 

in the results of the fraud and were jointly consenting and 

privy to it. I think, therefore, that the orders of acquittal 

passed by the Sessions Judge ought now to be reversed and we 

ought to restore the convictions and sentences passed by the 
Magistrate. 


HEATON J.—I concur. 
Order reversed, 


CRIMINAL REVISION, 





Before Mr, Justice Batchelor and Mr, Justice Heaton, 


EMPEROR 
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April 2, APAYA TATOBA MUNDE.* 


Penal Code (Act XLV of 1860), Sees. 182, 211—False charge—Institution of 
criminal proceedings— Offence—Distinction between s. 182 and s. 211, 


Section 182 of the Indian Penal Code is tobe interpreted not in 
isolation but in association with s, 211 of the Code, 

Where the information conveyed to the police amounts to the institu- 
tion of criminal proceedings against a defined person or amounts to the 
falsely charging of a defined person with an offence as ‘offence’? is 








* Criminal Application for Revi- Bijur, First Class Magistrate at 
sion No, 457 of 1912 from conviction Chikodi. 
and sentence recorded by S, N, K. 
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defined in the Penal Code, then the person giving such information has 
committed an offence punishable under s. 211, In such a case, s, 211 is, 
and s. 182 is not, the appropriate section under which to frame a charge, 
Section 182, when read with s, 21 1, must be understood as referring 
to cases when the information given to the public servant falls short of 
amounting to institution of criminal proceedings against a defined 


person and falls short of amounting to the false charging of a defined 
person with an offence as defined in the Penal Code, 


ONE Apaya complained to the Police Sub Inspector of 
Nipani that Khanya had stolen two goats. The Police officer 
took down the statement of Apaya and sent him to the Police 
Sub-Inspector of Chikodi, as the offence appeared to have been 
committed there. Apaya again repeated the statement before 
the Police officer at Chikodi, Khanya was tried by a Magis- 
trate for the offence but was acquitted. 

Subsequently, Apaya was proceeded against for an offence 
punishable under s. 182 of the Indian Penal Code, in that he 
had made false statements before the Police officer at Nipani 
and Chikodi. He was convicted by the Magistrate of the 
offence charged and was sentenced to suffer rigorous imprison- 
ment for twenty days. 

Apaya applied to the High Court under its criminal revisional 
jurisdiction. i 


Weldon with C. A. Rele, for the applicant. 
G. S. Rao, Government Pleader, for the Crown. 


BATCHELOR J.—This is an application in revision and the 
facts which underlie it are these. The present applicant brought 
before the police a charge of theft against one Khanya, alleg- 
ing that this Khanya had stolen a sheep and a goat belonging 
to the applicant. Khanya was sent for trial before a Magistrate 
but the Magistrate discharged him, holding that the evidence 
was insufficient to support the conviction. When, however, 
an application was made to that Magistrate that the present 
applicant should compensate Khanya for having made a 
frivolous or vexatious charge against him, the Magistrate 
declined to accede to this application, holding that there was 
nothing to satisfy him that the applicant’s complaint, even 
though he had failed to substantiate it by evidence, was made 
mala fide or was frivolous or vexatious. 

Subsequently proceedings were taken against the present 


applicant and he has now been convicted under s. 182 of the 
Penal Code. 


s 


575 
A. Cr. J. 
1918 


——~ 
Exrrror 
v. 
APAYA 


576 
A. Cr, J. 
1918 


—~ 
EMPEROR 
v. 
APAYA 


Batchelor J. 


tuk BOMBAY LAW REPORTER.  [ VOL. XV. 


The first point taken by the learned Counsel on his behalf 
is that by virtue of the ruling in Empress v. Arjun(:) the charge 
against the present applicant should have been under s. 211, 
and did not properly lie under s. 182. The distinction is 
important, because s. 211 requires magisterial sanction. No 
such sanction has been received for the prosecution, and it is 
fairly obvious on the facts that no such sanction would have 
been given if it had been sought. It appears to me that Mr. 
Weldon is right in his contention that, assuming the state of 
facts upon which the prosecution relied, the charge to be 
preferred against the applicant should have been under s. 211 
and not under s. 182. 

It is true, as the learned Government Pleader pointed out, 
that the mere words of s. 182, if they stood alone, are wide 
enough to cover the case where the information conveyed toa 
police officer amounts to a direct charge of an offence as 
“ offence” is defined in the Penal Code; buts. 182, it seems to 
me, is to be interpreted not in isolation but inassociation with 
s. 211, and if the wording of the two sections is contrasted, the 
different circumstances provided for by both seem to me to be 
fairly easy of ascertainment. It appears to me that where 
the information conveyed to the police amounts to the institu- 
tion of criminal proceedings against a defined person, or 
amounts to the falsely charging of a defined person, with an 
offence as “offence” is defined in the Penal Code, then the 
person giving such information has committed an offence 
punishable under s. 211. In such a case s. 211 is, and s. 182 is 
not, the appropriate section under which to frame the charge. 
If that is the true distinction then admittedly the act imputed 
to the applicant here was properly indictable under s. 211, and 
if that beso, then I must hold that the act was not properly 
chargeable under s. 182, because in my opinion s. 182, when 
read with s. 211, must be understood as referring to cases 
where the information given to the public servant falls short 
of amounting to the institution of criminal proceedings against 
a defined person and falls short of amounting -to the false 
charging of a defined person with an offence as defined in the 
Penal Code. The distinction is substantial because the Court’s 
sanction is required for a prosecution under s. 213. In my 
judgment such a sanction was, for the reasons stated, required 
here; but none was either obtained or sought. It was not, 
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I think, competent to the police to evade the necessity of A. Cr. J. 


Magisterial sanction under s. 211 by falling back upon s. 182, 
‘because in my view a charge under s. 182 was inappropriate 
to the facts upon which the prosecution was based. As to the 
merits the record discloses ample ground for believing that the 
applicant’s accusation was made in all honesty and good faith. 
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I would therefore make the rule absolute and reverse the Batchelor J. 


conviction and sentence. 


HEATON J.—I agree that in this case the rule ought to be 
made absolute,.as my learned colleague has said, because the 
merits of the case point in that direction ; but I also think that 
there has been a very serious mistake in the method in which 
this case has been instituted. I do not wish to be understood 
as meaning that it is not in any case open to a Magistrate to 
frame a charge under s, 182, even though the matter would 
also come under s. 211. But I do say this that where the matter 
does fairly come under s. 211 and where a sanction is needed, 
in order that the prosecution may proceed under that section, 
to proceed without any magisterial sanction under s. 182 is to 
evade the salutory provisions of the law. I think that evasion 
has taken place in this case. Therefore, even if the merits 
were the other way, I should say the conviction ought to be 
set aside and that at most the prosecution could only go on 
if the Magistrate’s sanction were obtained. But having regard 
to the merits as they appear to us, I do not think any further 
proceedings ought to be taken in this case: 


Rule made absolute. 
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NARANBHAI BHULABHAI* 


Indian Penal Code (Act XLV of 1868), See. 217—Public servant—Disobeying 
direction of law—Protection of a person from punishment. 


The accused, a Police Patel, on a complaint having been made to him 
that an attempt had been made to commit rape on a girl, made some 
investigation, prepared a panchnama of the scene of the offencé, and 
arrested the two persons against whom the accusation was laid. He 
gent them with a report to the Police station, but on the way the parties 
came to a settlement and all returned to the village. The complainant 
informed the Patel that he had no desire to continue the proceedings, 
whereupon the Patel tore up the panchnama which he had made. For 
this destruction, the Patel was convicted of an offence under s. 217 of 
the Indian Penal Code :— 

Held, acquitting the Patel, that it could not be fairly said that he 
knowingly disobeyed any direction of the law as to the way in which he 
should conduct himself or that he intended or knew it to be likely that 
by tearing up the nanchnama he would save any person from legal 
punishment. 


‘Tue facts found were that some persons had made am-in- 
decent assault on agirl. A complaint of the offence was 


. made to the Police Patel (accused). He made some investiga- 
‘tion, and among other things prepared a panchnama of the 


scene of the offence, arrested the persons against whom com- 
plaint was made, and sent them along with the girl and her 
mother and a report to the Police Station. On the way the 
parties came to a compromise and the Ravania brought them 
all back to the village. The Police Patel thereupon tore up 
the report and the panchnama. 

The Patel was tried by a Magistrate who convicted him 
of offences punishable under ss. 201, 202, 204 and 217 of the 
Indian Penal Code and sentenced him to undergo simple impri- 
sonment for two months for each offence (the sentences run- 
ning concurrently) and to pay a fine of Rs. 50. 

On appeal the Sessions Judge set aside the convictions and . 
sentences passed. under ss. 201, 202 and 207 and maintained 
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«Criminal application for Revision and sentence passed by L. V, M, 

No. 46 of 1913, from the order passed Robertson, Sub-Divisional Magis- 

by B. C. Kennedy, District Judge of trate, F, C., of Kaira, 

Abmedabad, varying the conviction 
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the conviction under s. 217, and set aside the order of 
imprisonment and passed a sentence of fine of Rs, 200. 


The Patel applied to the High Court. 


G. S. Mulgaonkar, for the applicant. 
G. S. Rao, Government Pleader, for the Crown. 


BATCHELOR J.—This is an application i revision. The 
applicant was the Police Patel of a village and has been con- 
victed by the Sessions Judge on appeal under s. 217 of the 
Indian Penal Code, the learned Judge having set aside certain 
other convictions which had been recorded against the appli- 
cant by the trying Magistrate. 

The facts underlying the application are these. A com- 
plaint was brought to the applicant in his capacity of Police 
Patel that an attempt had been made to commit rape ona 
girl. The applicant made some investigation and prepared a 
panchanama of the scene of the offence and arrested the two 
persons against whom the accusation was laid. He sent them 
with a report to the police station, but on the way the parties; 
with a view presumably to save the girl’s reputation, came to 
a settlement and all returned to the village. The relatives of 
the girl, who were responsible for lodging the proceedings, 
informed the Patel that they had no desire to continue them, 
and the Patel thereupon tore up the panchanama which 
he had made. It is in respect of this destruction of the 
panchanama that the Patel has been convicted under 
S. 217. 

Admittedly the Patel is an old and illiterate man. It is, J 
think, clear from the record that in acting as he did act, he 
was influenced by the impression which every illiterate Indian 
peasant would in such circumstances naturally have, viz., that 
the matter had been privately settled and that no person was 
thereafter exposed or obnoxious to legal punishment. In these 
circumstances I do not think it can be fairly said that the 
Patel knowingly disobeyed any direction of the law as to the 
way in which he should conduct himself or that he intended 
or knew it to be likely that by tearing up the sanchanama he 
would save any person from légal punishment. I am satisfied 
that his belief was that the destruction of the panchanama 
would have no such effect, but that that effect had already 
been produced by the action of those who were interested in 
the prosecution. I am of opinion that the rule should be 
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A. Or. J. made absolute and the conviction reversed. The fine, if paid, 
1918 will be re-funded. 


v ; 
EMPEROR HEATON J.—I agree to the order proposed. I gather from 
v. what the Government Pleader said that he does not press the 


Napansxal matter of sustaining the conviction, and the circumstances are 
Batchelor J. Very peculiar. The case is not one which can ever be used 
— successfully as a precedent. Therefore I think it unnecessary 


to say more than that I agree that the conviction should be 
set aside. 


. ' Rule made absolute. 


Before Mr, Justice Batchelor and Mr. Justice Heaton. 


EMPEROR 
-1913 J. 
April 3. FULCHAND BAPUJI SHAH.* 


Indian Press Act (X of 1910), See, s—Printing Press—Deposit—Failure to 
make the depositi—Period of lodging security not expressed—Reasonable 
time. 


Section 3, sub,-s, 2, of the Indian Press Act 1910 makes no provision 
for the specification of any time within which the deposit required has 
to be made, i 

On the 13th September 1912, the Government of Bombay issued to 
the applicant a notice calling upon him under s. 3, sub-s. 2 of the Indian 
Press Act 1910 to deposit with the District Magistrate security to the 
amount of Rs. 3,000: This notice was served upon the applicant on the ~ 
28th, which was a Saturday, On the goth the applicant forwarded by post 
letters to Government and to the District Magistrate stating that he had 
closed the press. On the 2nd October, the applicant sold the press; and 
the next day had his declaration in respect of the press cancelled, On 
the 5th October, proceedings were taken against the applicant under 
s. 23 (i) of the Act, for keeping a press without having made a deposit. 
He was convicted of the offence. On appeal :— 


Held, (1) that as no limit of time was given to the applicant within 
which to make the deposit ordered, the notice and s. 3 of the Act must 
be construed as meaning that the deposit ordered should be made 
within a reasonable time, 


(2) That under the circumstances of the case the interval which 
elapsed between the 28th September and srd October could not be 
regarded as an unreasonable time. 

* Criminal application for Revi- and sentence passed by A, Chucker- 
sion No. 57 of 1913, from conviction butty, District Magistrate of Kaira. 
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THE applicant was the proprietor of a printing press. 

On the 13th September 1912, the Government of Bombay 
issued to the applicant a notice, under s. 3, sub-s. 2, of the 
Indian Press Act 1910, calling upon him to deposit with the 
District Magistrate of Kaira security to the extent of 
Rs. 3,000 in money or in Government securities. This notice 
was served upon the applicant on the 28th idem. On the 
29th, he addressed letters to the District Magistrate of Kaira 
and the Government of Bombay, saying that he had closed 
the press. On the znd October 1912, he sold the press to one 
Harjivan Amarsi. On the 3rd, he appeared before the Magis- 
trate and had his former declaration cancelled. 

On the sth October 1912, the applicant was charged with 
an offence under s. 23 (1) of the Indian, Press Act 1910, in 
that he kept a press in his possession without making the 
deposit required from him. f 

The District Magistrate held that the applicant had “ at 
any rate committed a technical offence by keeping the Press 
in his possession a day or two more after receipt of a notice 
from the Government of Bombay to deposit security.” The 
applicant was, therefore, fined in a sum of Rs. 5. 


The applicant applied to the High Court. 


Campbell, with H. G. Kulkarni, for the applicant. 
G. S. Rao, Government Pleader, for the Crown. 


Campbell.—Neither the Act, nor the notice served, speci- 
fiesa period of time within which the deposit must be made. 
In view of this we submit a reasonable time must be allowed. 
` The only direction as to time that we received was from the 
Police Officer serving the notice, namely to appear ‘fas soon as 
possible.” Assuming he had power to stipulate a time (which 
we say he had not) then for the construction of those words 
we rely upon the case of Hydraulic Engineering Company v; 
Mc. Haffie(1). The service was effected on Saturday after- 
noon. The agth November wasa Sunday. Two days later 
we sold the press. On the third day we cancelled our decla- 
ration. We had to raise so large a sum as Rs. 3,000. We 
had to appear at Kaira some hours distance by rail. 

We do not ask the Court to fix what is a reasonable time 
but to hold that in this case a reasonable period of time was 
not allowed. a 
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Secondly, we submit we have not offended against the 
spirit of the Act. The object of the Actis to control the 
conduct of the press, so that if objectionable matter is found 
to issue from the press the security can be forfeited. Here 
we ‘close down the press on the service of the notice on us. 
The Act is aimed against an active as opposed toa passive 
possession of a press. 


` Rao.—I rely on the word “keeper.” Accused kept the 
press in his possession without making the deposit. Accused 
himself says that he was unable to pay. Eventually also he 
did not pay. 


BATCHELOR J.—This is an application in revision. The 
applicant was the keeper of a certain printing press at Nadiad in 
Kaira, and in respect of that press he had made the declaration 
required by the statute. In consequence of certain objection- 
able matter which had appeared in the press, the Government 
of Bombay, on the 13th September 1912, issued to the applicant 
a notice, Ext, 3, calling upon him under s. £3, sub-s. 2, of the 
Indian Press Act 1gro to deposit with the District Magistrate 
security to;the amount of Rs. 3,000 in money or an equivalent 
thereof in securities of the Government of India. This notice 
was, on the 26th September, made over to the Police for 


` service on the applicant, and it was actually served on the 


applicant on the afternoon of the 28th September which was a 
a Saturday. It is to be observed that s. 3, sub-s. 2, of the 
statute makes no provision for the specification of any time 
within which the deposit required has to be made, and -the 
notice Ext. 3 following the statute was also silent as to any 
time limit within which the deposit had to be offered. The 
29th of September was a Sunday. On the following day the 3oth, 
the applicant sent off by post letters to His Excellency the 
Governor and to the District Magistrate of Kaira stating that 
he had closed down the press. On the 2nd of October the 
applicant sold the’ press to one Harjivan Amarsi, and the 
deed of sale was executed as ofthat date. Or the 3rd of 
October the applicant repaired to the Resident Magistrate of 
Nadiad, and there cancelled his former declaration in respect 
of this. press. On the 5th October, however, proceedings 
were taken against the applicant, and his prosecution was 
begun under s. 23 (1) of the Indian Press Act, 1910. That 
section provides for the punishment of any person who keeps 
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in his possession a press for the printing of books or papers 

without making a deposit under s. 3 when required so to do. 

The District Magistrate, though he seems to be of opinion 

that it was a hard case as against the applicant, has convicted 

him of a technical offence and fined him Rs. 5 or in default has 
. passed a sentence of one week’s simple imprisonment. 

The question is whether on these facts that conviction is 
good. In my opinion it is not good. It seems to me that see- 
ing that no limit of time was given to the applicant within 
which to make the deposit ordered, we must construe the 
notice Ext. 3 and s, 3 of the Act, under which that notice is 
issued, as meaning that the deposit ordered should be made 
within a reasonable time. If that is so, the only question 
which remains for consideration is whether the interval which 
elapsed between the afternoon of 28th September and the 3rd 
October, when the applicant relieved himself of liability, is to 
be reckoned an unreasonable time within which to find such 
a large sum of Rs. 3000 and to tender it to the District Magis- 
trate of whose whereabouts at the time we have no certain 
knowledge. I am of opinion that this interval cannot be re- 
garded as an unreasonable time, and in that view of the case I 
think that the applicant was not rightly convicted of having 
kept in his possession a press for the printing- of books or 
papers without making a deposit when required soto do. I 
would, therefore, making the rule absolute, reverse the convic- 
tion and order that the fine, if paid, be refunded to the appli- 
cant, . 


HEATON J.—I concur. Broadly speaking I Hold that the 
applicant had not behaved in any way that is unreasonable. 
He received the notice on the 28th September and by the: 3rd 
October he had relieved himself of all responsibility in the 
matter of withdrawing his declaration and disposing of the 
press to another person. There is nothing in the Act of 1910 
to suggest that it should be interpreted or enforced in such a 
way as to either compel a person to act with a rapidity that 
it is unreasonable to expect or in default of his so doing.to be 
subjected to a penalty. Therefore I think the Magistrate is 
wrong and that his order ought to be set aside, 


Order set-aside. 
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Before Mr. Justice Beaman. 


HARIDAS VELJI ; 
Uv 


VELJI CHATURBHUJ.* 


Hindu Low—Joint family property—~Self-acquisition—Mixing up with joint 
funds, 


The members of a joint Hindu family may by their intention express- 
ed in conduct impress upon any property, of which they may be possess- 
ed, the character of joint family property. 

A member of ajoint Hindu family, desirous of retaining his self- 
acquisitions for himself, ought to be very careful to keep them entirely 
apart from any portion of the joint family funds. Once the family 
chest is started and there is a distinct family fund, any contribution or 
addition to it instantly partakes of its character and thereafter cannot 
be again separated and given a character of its own. 


VELJI Jina (defendant No.1) had four sons: Haridas 
(plaintiff), Popat, Damodar and Jugjivan (defendant No. 2). 
They formed an undivided Hindu family joint in food, wor- 
ship and estate. Damodar died leaving no issue. 

In Samvat 1948 Velji with his sons Popat and Jugjivan came 
to Bombay and began working as a diamond setter and was 
assisted in his business by his two sons. The income and 
profit of the business were received by Velji who met all the 
expenses of the family. In Samvat 1950 Velji took a shop near 
Mumbadevi where he and his son Popat worked together for 
a year. Jugjivan worked as a servant first of one Gagoo, and 
next of Jeram who latterly traded in partnership with one 
Kallianji. Jugjivan’s income was received by Velji. In Samvat 
1962 Popat separated from the family, and executed a release. 
Velji retired to his native place Jamnagar. In course of time 
Jugjivan became a partner in the firm of Kalidas Nathu. 
Haridas was employed in that firm. The two brothers used to 
live together but quarrels broke out between them and they 
separated. 

The plaintiff filed the present suit praying that the whole 
property possessed by the plaintiff and the defendants was joint 
family property of the parties ; that partition be made between 
the plaintiff and defendants of the property ; and that the rights 
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and interests of the plaintiff and each of the defendants in the 0.0. J 


joint family property be declared and given effect to. f 

It was contended in defence that the business of Velji 
belonged solely to him and was not ancestral property; that 
Jugjivan was only employed as a servant in the firm of Kalidas 
Nathu ; and that whatever he had was his Separate property. 


Kanga with Wadia, for the plaintiff. 
Gupte with Chitre, for defendant No. 1. 
Mirza with T\ alyarkhan, for defendant No. 2. - 


BEAMAN J.—This is a suit for partition by one Haridas 
Velji against his father Velji Chaturbhooj and his elder brother 
Jugjivan Velji. The eldest son of Velji, - Popat, executed a 
release to his father in the year 1905, and has, therefore, with- 
drawn from all participation in the joint family estate. 

It is contended on behalf of defendant Jugjivan that all the 
property, of which he is possessed, is his self-acquisition. 

The family comes from Jamnagar in Kathiawar, and the 
plaintiff alleges that there is some joint ancestral immoveable 
property there, Such property cannot be made the subject of 
a partition suit in this Court, ` 
| The plaintiff's claim here is limited toa sum of money 
alleged to be standing to the credit of his elder brother Jugiji- 
van in the books of a partnership known as Kalidas Nathu ; 
and it is to that property that I must confine my attention. 


The evidence in the case consists, for the plaintiff, of his’ 


own'and his elder brother Popat’s testimony. On the other side 
there are the depositions of the father Velji and the defendant 
J ugjivan.: The 3rd witness examined for the defendant, the 
Mehta, need not be considered. He speaks merely to making 
certain entries in the accounts of the firm of Kalidas Nathu, 
which are not disputed, except in one respect, namely, the time 
at which they were made. That point might have some bearing 
upon the general character of the defendants, but, apart from 
that, is of little importance. Thus, it will be seen that the 
. evidence, upon which the Court has to base its decision, comes 
wholly from the members of the family. The family is split up 
by a religious difference of opinion, and there can, I think, be little 
doubt but that this litigation has been instigated and actually 
set on foot by the plaintiff’s eldest brother Popat to harass 
his father and younger brother Jugjivan. I am unable to 
attach much importance to the oral evidence on either side, 
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I certainly should not be disposed to believe either Popat o1 
Haridas; but, bad though I thought their evidence was, I was 
forced tò the conclusion that that of the defendant Jugjivan 
and his father was considerably worse. Fortunately, however, 
out ofthe accumulation of falsehoods, which these witnesses 
have offered to the Court, certain facts, which can hardly be 
disputed, do emerge. In the first place it is clear beyond 
doubt that the family, consisting of Velji and his two sons 
Jugjivan and Haridas, is a joint Hindu family. The eldest 
son Popat, as I say, actually signed a release to his father 
Velji in the year 1905. Velji has sworn that the family was 
separate long before that, but that is manifestly untrue. It 
is absurd to suppose that had the family been separate, the 
father would have taken the trouble to accept such a release 
as Ex. A from his eldest son; and the father goes on to say 
that he also took a release later from his son Jugjivan. This 
is only one of many transparent falsehoods with which the 
evidence of Velji is studded. On the other hand, the story told 
by Popat and Haridas of the negotiations, which are supposed 
to have gone on in Jamnagar and Bombay and finally on the 
platform ofthe railway station at Dadar, is as plaialy false. 


. I cannot believe either Popat or Haridas upon this point. 


With witnesses of this kind to deal with, therefore, the Court 


` is plainly confronted with an initial difficulty, because so far as 


the relations ofthe family while living in Bombay from the 
year 1949 up to Popat’s separation in 1962 are material, it is 
almost impossible to say with any degree of certainty what 
those relations were. It is, however, common ground that 
certain immoveable property in Jamnagar descended to -Velji 
Chaturbhooj and that ancestral property would be joint ances- 
tral property between himself and his three sons. ‘It is clear 
that no partition of that property has been effected. Al that 
has been done is that the eldest son has renounced all rights 
to that and to any other joint family property, of which the 
family, asa family, may now be possessed. He was actuated 
doubtless by prudential considerations. This joint ancestral 
family property cannot be regarded as a very valuable nucleus 
for the purpose of introducing that doctrine. Velji’s evidence 
(and he may possibly be speaking the truth here ) is that 
the house-property came to him heavily incumbered and at 
most was of considerably less value than the share of his 
father’s debts with which it was burdened. The plaintiff, how- 
ever, here does not rely much upon the doctrine of nuclèus, 
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His contention is that whether the joint family possessed pro- 0. C. J. 


perty or not when the father and his sons came to ‘Bombay 
their acquisitions from that time onwards were thrown into a 
common fund and deliberately and intentionally treated by all 
the members of the family thereafter as joint family property. 
It is of course clearly established that members of a joint Hindu 
family may by their iftention expressed in conduct impress upon 
any property, of which they may be possessed, the character of 
joint family property. So that in cases of this kind the ques- 
tion to be answered, always a.question I think of considerable 
difficulty, is: What was the intention as expressed in conduct 
of the member, who admittedly having himself earned’ the 
greater portion of the fund claimed as joint family property, 
resists that claim upon the ground that it was, and is, his self- 
acquisition? In answering that question the intention of the 
member who claims to have acquired the property for himself 
in his dealings with it is of paramount importance, but there 
are other considerations which cannot be neglected, for 
although it might have been the intention of a member of the 
family, who has earned, let us say, Rs. 5,000 by his own-exer- 
tions, to throw that into the family chest, it might not be his 
intention assuming that he continued to earn and had in fact 
earned another Rs. 10,000, to dispose of it in the same manner. 
Yet although his intention in respect of the latter acquisitions 
might be emphatically affirmed, and reasonably be inferred, to 
be such as he has stated, if notwithstanding he had in fact 
mixed up the later with the earlier sum, then upon the princi- 
ple, which I think.I expressed in my judgment in. the case- of 
Chabildas v. Ramdas), the whole fund would be partible 
and have the character impressed upon the Rs. 5,000 .of its 
origin. In all cases of the kind, a member of a- joint Hindu 
family, desirous of retaining his self-acquisitions for himself, 
ought to be very careful to keep them entirely apart from any 
portion of the joint family funds, for once intermixed they can; 
in my opinion, be no more afterwards separated than particular 
drops. in a given quantity of water can be afterwards separated 
again and given a different character as distinguished from the 
character of the whole. In all these cases what appears to me 
to happen is very much ‘like what would happen on dropping 
a pinch of some colouring chemical into, let us ‘Say, a cistern 
of water. The whole water-is tinged with the resultant hue, and 
from that moment it becomes quite impossible to say this-or that 
eX z ©- (1) {1909)-11: Bom. L.-R. 606, ; i ee 
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fraction of it was nòt intended to beso coloured. In like 
manner, once the family chest is started and there is a distinct 


family fund, any contribution or addition to it instantly partakes 


of its character and thereafter cannot be again separated and 


given a character ofits own. Itis upon this principle that I 


think the present case will have to be decided. 

Now, the facts, which I began by saying emerged with 
sufficient clearness from the very unsatisfactory oral evidence, 
eked out by a certain amount of documentary evidence, are 
these. ` The family being joint, with a joint ancestral family 
estate, the father first came to Bombay in Samvat 1949. Here 
he plied his trade as a diamond-setter. Next came his second 


.son Jugjivan, the defendant No. 2,at that time a minor. Ata 


somewhat later period, Popat followed. Popat, like his father, 
was a diamond-setter and practised that art in Bombay. Jagji- 
van was first, at the early age of about fifteen, apprenticed to 
one Gagoo Damji to learn the business ofa goldsmith. His 
earnings at that time were very small. At about seventeen 
years of age he worked for the firm of Jeram Odhavjiat a 
somewhat larger salary, and later on he started a small busi- 
ness of his own with one Kallianji Nathu, The father returned 
to Cutch comparatively early in the story of the family as 
residents of Bombay. During the early days of Jugjivan’s 
career, Popat, the elder brother, was doubtless earning . consi- 
derably more than Jugjivan. By degrees other members of the 
family, a sister and the younger brother Haridas, also came to 
live in Bombay; and there can, I think, be no doubt but that 
the brothers, when in Bombay together, always did live 
together ; and when the sister or any other female member of 


` the family happened to be with them they took their meals 


at home and thus: lived together jointly in’ food, worship 
and estate; not that much insistence need be placed on worship 
in this family because it is over a religious difference, as I 
said before, that the family has fallen out. But there can be 
no doubt that théy did liveand eat together whenever cooking 
was possible at home. At other times the brothers appear to 
have frequented the same eating house, but their bills were 
made out to each of them separately. This is not very import- 
ant, except in one connection, It is contended on behalf of 
the plaintiff, with reference to what I call the doctrine of 
derivation, that Jugjivan’s subsequent prosperity in the busi- 
ness of Kalidas Nathu is fairly traceble to the fact that his 
elder brother boarded and lodged-him as long as they were 
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in Bombay together and so let him accumulate his earnings in 
that firm to his own credit. Those earnings were the starting 
point of the fund, which the plaintiff Haridas now seeks to' 
have partitioned as joint family property. Taking up Jugji- 
van’s history at the point I left it, it is enough to say that the 


firm of Kallianji Nathu was very short-lived; and both the’ 


brothers, Popat and Jugjivan, left Bombay within about six 
months of that business being started. Plague had broken out 
and they, in common with thousands of others, returned to 
their native place. It was originally the plaintiffs case that 
this firm, like the other two small shops started by Velji when 
he first came to Bombay, was really Velji’s and a pagt of the 
joint family estate. I think, however, that upon this point 
the defendant No. 2 is entitled to be believed. I have no 
doubt that that particular business was of his own making and 
had nothing to do with his father Velji. No profits, however, 
appear to have resulted from it. After a short absence, the 
plague abating, Jugjivan first returned to Bombay and began 
his connection with the firm of Kalidas Nathu. He was shortly 
afterwards followed by his elder brother Popat. In Samvat 1958 
Jugjivan was employed at a good wage in the firm of Kalidas 
Nathu. In Samvat 1960 he became a partner in it, and from that 
time onwards the account to his credit appears to have steadily 
increased. In Samvat 1962, or 1905, a sum of some Rs 2000, 
nominally at any rate, belonged to Jugjivan in the firm of Kalidas 
Nathu. This was the year in which Popat severed his connec- 
tion with the family. He relinquished all claims not only 
to the family property in Cutch but upon any other moneys of 
which the joint family members might be possessed elsewhere. 
It has been explained that the reason for this was that he had 


been twice married at the family expense and that in the exist- ` 


ing circumstances of the joint family property he only acted 
fairly and-reasonably in renouncing all claims to share further 
init. The truth probably is that he thought that the debts 
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would be at least equivalent to any share he may obtain on ' 


partition. What has actually happened is that no doubt owing 
chiefly to the assistance given by Jugjivan, the father Velji 
has redeemed the mortgaged houses in Jamnagar and now 
claims them as his own self-acquisition. That fact may supply 
a motive for his attitude in this case. Itis to his interest, as 
it is to the interest of Jugjivan, to insist that in respect, of the 
properties in their respective possession no other member of 
the family has any right to participate in them. However that 
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may be, we find that in Samvat 1962 the elder brother Popat 
has ceased to be a member of the family and the younger bro- 
ther Haridas is learning his trade in the firm of Kalidas Nathu. 
Jugjivan has been a partner in that firm for two years, The 
books of the firm show (and Jugjivan himself cannot deny this) 
that Haridas very soon earned a small salary. This salary 
appears to have commenced at about Rs. 12 a month and was 
raised, according to the last entry in the books, to Rs. 224 a 
month. This salary is credited in the books of Jugjivan. Two 
of the entries are somewhat curiously worded, having regard 
to their place in the books of the firm of Kalidas Nathu & Co. 
In both these entries, unlike all the others, it is particularly 
stated that the salary of Haridas is credited to Jugjivan for the 
maintenance of Haridas. This explanatory statement is not ' 
to be found in any of the other entries. Compare Exs. C. 4, 5, 9 
and 10. The defendants’ case has always been that these 
entries were made under a distinct arrangement come 
to between himself and Haridas, namely, that he would 
maintain Haridas on condition that Haridas would give 
him all the salary he earned in the firm. There is certain- 
ly no antecedent improbability in such an arrangement having 
been made. Haridas himself says that his present expenses - 
are Rs. 22 a month exclusive of rent; so that taking his salary 
at the highest there would have been no surplus for himself, 
and taking it over all the period, from the date of his apprenti- 
ceship to the date of his leaving the firm in 1910, it is clear 
that Jugjivan could not have made any profit for himself out 
of the transaction. Nevertheless itis upon this part of the 
case that I think the defence is wrecked. Itisclear that if 
two members of a joint Hindu family are living together and 


‘one of them credits the eatnings of the other in a fund which 


he always claims to have been his self-acquisition, he is con- 
fronted with the insuperable difficulty I have pointed out in 
an earlier part of this judgment. It is true that if the accounts 
were kept entirely apart from the first, that difficulty might 
not arise, but once it has arisen I have never been able to see 
in what manner it can logically be surmounted. And again 
we must go back to some less direct considerations. Thus, 
assuming that the family were joint and assuming for the sake 
of this argument that Jugjivan was the managing member of it 
in Bombay, it would be his duty to provide for the expenses 
of the other members living jointly with him, and if he provid- 
ed’ for those expenses out of any common family fund,. not- 
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withstanding that he himself had up to that time contributed 
the whole of it, then it would be very hard to say that he had 
not deliberately impressed upon that fund the character of 
joint family property, and that is in reality what Jugjivan has 
donein this case by these book-entries. Excluding the last 
two, which I think have certainly been prepared for the 
purposes of this case, all they show on the face of them is that 
the earnings of the younger brother- were carried over 
to and incorporated with the earnings of the elder. 
In applying the principle I have stated the quantum 
of contribution is, in my opinion, entirely immaterial. 
But there are other points in the manner in which this fund 
has been dealt with, which also require consideration in much 
the same logical relation. Thus, there are the wages of pay- 
ments due to Jugjivan before he became a partner in the firm. 
These -were allowed to accumulate to his credit, and this, I 
think, only because the actual expenses of his living were being 
at the time defrayed by Popat, the elder brother, on the under- 
standing that the family wasa joint family. The savings al- 
lowed to accumulate might or might not be proveable after 
wards to have been self-acquisitions. But on a correct analysis, 
I think, they would have to be set off against the correspond- 
ing outlay from the family fund which made the accumulations 
possible. So that from the first they too might be shought 
to have the impress of joint family property. i 

- Then, there is the item of Rs. 500 brought into the firm when 
Jugjivan became a partner in Samvat 1960 (Ex. `B.) Here the 
plaintiff insists upon the language ofthe entry. It is stated 
that the money was brought in from the house, or dd a2 
aout A. The defendant would explain that by saying that it 
means -no more than that he brought the money into the firm 


- from his private dwelling. The plaintiff on the other hand 


contends that it can only mean that the money was contribut- 
ed from the family house meaning the family fund. And that I 
think is certainly the more natural construction of the two. Now 
there can be no question that if that: sum of Rs. 500, upon 
which the resultant fund in dispute was principally founded, 
was really joint family money, then the whole of the fund 
growing thereout could never be divested of that character. 

. Other considerations,. all pointing the same way, are the 
undeniable fact that all the family expenses from the marriage 
of. Popat to the time when this dispute became acute appear 
to have been consistently paid out of this fund standing in-the 
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sole name of Jugjivan in the books of Kalidas Nathu. Taking 
the two items only of the sum of Rs. 2,000 paid for the second 
marriage of the eldest son Popat in 1960 and Rs. 1700 or so on 
the marriage of the present plaintiff Haridas, it is clear that- 
expenditure of that kind ought to have been made, if it could 
have been made, from a common family fund. I believe that 
in fact it was. Perceiving the damaging character of such a 
fact, the defendant No. 2 in collusion with his father has now 
invented the transparently false and absurd story of the two 
loans evidenced by the two Khatas, Exs. 6 and 8, in this case. 
Jugjivan’s evidence upon the first of these Khatas needs only 
to be read to reveal its utter absurdity.. Not only seven years 
after what these witnesses now declare to have been, a loan 
was made, does the lender take the trouble of asking an acknow- 
ledgment from the borrower, but he asks it about the very 
same day as he asked for a similar acknowledgment of a later 
loan of Rs. 1,700 alleged to have been made to meet the marri- 
age expenses of Haridas. The whole of this part of the defen- 
dant’s case is utterly false and supported by false documents. 
But the defendant No. 2 himself does not deny that he paid 
other family expenses such as the costs of pilgrimages, which 
would naturally be paid-out of common family funds. . 
Having regard to all these facts, I think the conclusion is 
almost forced and inevitable that whatever Jugjivan may now 
wish to say, about this fund from the first and during the period 
of its growth, he did intend to, and did in fact, treat it as joint 
family property and thereby indelibly imprint upon it that 
character. This conclusion in this particular case is very dis- 
tasteful to`me because I cannot see that the younger brother 
Haridas has, apart from the technicality of the Hindu Law, 
any moral claim whatever to share in this property. But 
while that might be so in this case, it would be just as easy 
to put other cases, in which any departure from the same prin: 
ciple would involve conclusions equally distasteful and seeming- 
ly unjust. It appears to me that the particular fund, of which 
partition is claimed in this suit, is shown to be joint family 
property, although I have no dougt that its accumulation has 
been due almost exclusively to the ‘skill and industry of J ugji- 
van. As joint family property it is liable to partition. I 
assume for the purposes of this judgment that the fund can be 
ascertained without the need of dissolving the partnership of 
Kalidas Nathu or taking any partnership accounts between 
Jugjivan and the other partners inthat firm. Butifthat cannot. 
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be done, I should not be able to say with confidence thata . ‘ 
suit for a partition of this kind could properly be decreed. 1913 
Lam told that the amount liable to partition is a definite and ~ 


ascertainable sum which can be withdrawn without in any way Harmas 
affecting the partnership rights of the partners in Kalidas v. 
Nathu & Co. If that is so, then I think that the plaintiffs V8 
claim to partition of so much, and so much only ought to be Beaman J, 
decreed. =T 
There must be a reference to the Commissioner to ascertain 
the amount of the fund in the hands of Jugjivan Velji to be 
partitioned betweén himself, his father, and the plaintiff Haridas. 


D 


Attorneys for the plaintiff: Matubhai, Jamietram & Madan. 
Attorneys for the defendant : Chitnis, Motilal and Kanga. 


APPEAL FROM ORIGINAL CIVIL. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkar, 


NUSSERWANJI PESTONJI WADIA 1918 
ew 
P March 31. 


ELEONORA WADIA.* 


The Indian Divorce Act (Act No. IV of 1869), Secs. 2. cls. 2,3, 4; Sees. 4, 10, 
~ a1—Suat for restitution of conjugal rights —Jurisdiction—Su:t does not lie 
if the respondent is not residing within the jurisdiction or is not a Christian 
—The High Courts Act (24 and 25 Vie. c, 104), Sec, 9—The Amended 


Letters Patent, cl, 35. 


The High Court has no jurisdiction to grant a decree for restitution 
of conjugal rights against a respondent who is not a Christian or who is 
not within its jurisdiction, 


Per Scott C. J.—In matrimonial causes the fund paid in by the 
husband ın Court is for the benefit of the wife’s attorney, and she is 
entitled to have itso applied whatever tho result of the litigation, pro- 
vided of course that the attorney is in no way to blame, 


PETITION for restitution of conjugal rights. 

On the 4th of August 1911 the petitioner, who professed the 
Christian religion, was married to the respondent, a Parsi, by 
license ata Marriage Register Office in London. The peti- 








* Appeal No. 77 of 1912, 
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0. © J. tioner and respondent lived together after marriage ; and early 


1913 


aw 


in October rg11 sailed for India. They arrived in Bombay 
about the end of October and „except for a short visit to Poona, 


Nossuawanst stayed ia Bombay until the 3rd of February 1912, when they 
Wava sailed again for Europe. The petitioner stated that she was 


V, 


ELEONORA 


_ Wadia 


r 


treated coldly by the respondent in the course of the voyage; 
that on their arrival at the Victorja Station in London, on 
19th February 1912, she went with the respondent’s consent 
to dsspatch a message to her mother and that on her return i 
to the station she found that the respondent had left; that 
the respondent’s brother, Cursetji, who had journeyed with 
them from Bombay, went with the petitioner to a Hotel and 
subs-quently drove to several Hotels to trace the whereabouts 
of the petitioner but failed to do; and that after the arrival of 
the petitioner’s mother, Cursetji returned bringing a letter from 
the respondent’s club in which the respondent had stated that 
he would not return to the petitioner and that the petitioner 
and her mother might do their worst. 


On 23rd February ī1gr2 the petitioner got a notice from the 
respondent’s solicitor to the effect that he did not intend to 
return to her but wished to provide her with such maintenance 
as he might be able to afford. 


The petitioner stated that in the course of the correspond- 
ence of the respondent’s solicitors she was falsely charged of 
deserting the petitioner at the Victoria Station. 


On 14th March 1912 a proposal was made by the respond- 
ent’s solicitors for payment to the petitioner of a weekly sum 
of £ 1-1-0 on terms to be embodied ina formal deed if the 
petitioner undertook not to molest or take proceedings against 
the respondent. This sum was subsequently increased to 
£ 1-10-0 but the petitioner declined to accept the proposal 


and requested the respondent several times to return to him. 


On 19th April 1912 the petitioner sailed from London and 
arrived in Bombay on roth May 1912. 


On 27th June xr912 she filed a petition for restitution of 
conjugal rights. 

The respondent in his written statement contended that the 
Court had no jurisdiction to entertain or try the petition as 
the petitioner was not bona fide residing within the jurisdiction 
of the Court; that the petitioner during her stay in Bombay 
was very rude to respondent’s mother and sister and abused 
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the various members of his family in foulest terms; that the 0, J. 
respondent had to return to London and to take up an 4913 
employment as a commercial traveller in England as his 
father refused to keep him in business owing to the Nusserwanst 
petitioner’s behaviour; and that he never treated the Wapa 
petitioner coldly or cruelly but on the other hand the conduct AAR 
of the petitioner was such that he had to make up his Wapra 
mind that he could not live with her. The respondent — 
further, justified his refusal to live with the petitioner on 
the ground of the petitioner’s immoral conduct before marriage 
and, cruelty and desertion after marriage. 

The petition was heard by Macleod J. His Lordship passed 
a decree in favour of the petitioner for restitution of conjugal 
rights. 


The respondent appealed. 


Strangman, Advocate General, Jnverarity and Setalvad, 
for the appellant-respondent. 


Kemp and Weldon, for the respondent-petitioner. 


Strangman.—This Court has no jurisdiction, first, because 
the petitioner did not genuinely ‘reside’ in India within 
section 2 of the Indian Divorce Act, and, secondly, because she 
and her husband did not last reside together within the jurisdic- 
tion of the High Court, as required in s. 3 ofthe Act. On the 
first point see the cases of In the matter of Tiethins(:), In the 
matter of Ram Paul Singh (2), and Inthe matter of De Momet(s), 
See also Dicey’s Conflict of Laws, p. 801, Vote. Casual residence 
will not suffice. See Jogendra Nath Banerjee y. Elizabeth 
Banerjee(4), and Arthur Flowers v. Minnie Flowers (5), 

The appellant ought further to have been allowed to Crosse 
examine on the allegations of antenuptial incontinence, even 
if he was not allowed to plead it. He had a right to show that 
he had in fact ‘ reasonable excuse.’ The law on the point must 
be taken as the same as that in England. See s. 7 of the Indian 
Divorce Act, and Rattigan on Divorce, p. 177. In Russell v. 
Russell(6) it was held that although the cruelty complained of 
was not sufficient to warrant a judicial separation, it was suffi- 
cient to enable the husband to oppose restitution. In Perrin v. 


(2) (1868) 1 B. L. R. ( O. 0.) 84, (4) (1898) 3 C, W. N. 250, 
(2) (1881) 8 Cal, L, R. 14, (5) (1910) L. L, R, 32 All, 203. 
(4) (1894) I, L, R. 21 Oal, 634 635, (6) [1895] P, 325, 
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0. ©. J. Perrin(2) evidence of this sort was admitted. The cases of Green 
913 Y Green(2) and Mason v. Mason.) are not conclusive. The 
~~ correctness of the last named case is doubted in Halsbury’s 

Nosspawanst Laws of England, Vol. XVI, p. 473. See also Veatman v. 

Warts = Veatman(4). : 

ecco , Finally, a commission ought to have been issued as the appel- 

Wapta lant requested. The refusal was a denial of justice. The peti- 

—- tioner had chosen her own forum, and chose Bombay in order 
to put pressure on the appellant’s family. See also Norton v. 


Norton), 


Kemp.—The meaning of ‘residence’ must be determined 
by the supposed intention of the legislature in the particular 
Act. The Indian Insolvent Act, under which the cases cited 
for the appellant were decided, is essentially an unsuitable 
Act to refer to in this connection. In that Act the legislature 
must be supposed to have studied the convenience of creditors 
and of the assignee of the assets of the insolvent, and must 
therefore have intended that petitions should be filed in the 
place where debts were contracted, where creditors lived, 
and where the assets were,—where in fact the debtor’s main 
permanent residence was. In all the cases cited, moreover, the 
debtor had a permanent residence elsewhere. For the present 
purpose reference should be made tocl. 12 of the Letters 
Patent, andcertain similar sections in other Acts. Massey v. 
Burton(®) is a very strong case decided under one of the 
English County Courts Acts. See also Alexander v. Jones 7), 
The cases all show that where a person has no permanent 
residence, he ‘dwells’ or ‘resides’ where he is actually found. 
See Mahomed Shuffli v. Laidin Abdula®), Everet v. Frere), 
Gosvami Shri v. Shri Govardhanialji 0°), and Fernandez Ve 
Wray (14). 

In'the present case, the petitioner has no permanent residence 
elsewhere, and she must therefore be considered as residing in 
Bombay. Even if shehad a permanent residence, it would 
necessarily be the place of domicile of her husband, viz. Bombay. 
This was his domicile of origin and he has never acquired any 
other; the onus lies on him to show he has acquired another 


(1) (2822) 1 Add. 1. (7) (1866) L. R, 1 Ex, 1338. 

(2) (1869) 22 L, T. 401. (8) (1878) I, L. R, 3 Bom, 227, 

(3) (1889) 61 L. T. 304. (9) (1885) I. L. R. 8 Mad, 205. 

(4) (1868) 1 P. & D. 489. (10) (1890) I. L, R. 14 Bom, 541, 
(5) [1908] 1 Ch. 471» (11) (1900) £. L.R. 25 Bom. 176; 3 


(6) (1857) 27 L, J. Wx. 101. Bom, L. R. 291. 
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domicile, but the only inference from the evidence is 
against that. See also Bater v. Bater(1). The other point 
of jurisdiction is unsubstantial. Section 3 merely lays down 
the venue. It means that the petitioner must file the petition 
in that Court within the jurisdiction of which she and the 
respondent last resided together when they were in India. 

As to antenuptial incontinence, it could not be a ground for 
judicial separation or for nullity, and, therefore, according to 
S. 33, cannot be pleaded here. The words of s. 33 are clear. 
Under s. 7 the principles of the English Courts are to be appli- 
ed only subject to the provisions of the Act. But even in 
English law—up to 1884—no such evidence could be given. 
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The contrary view appearing in Perrin v. Perrin(2) was obiter ` 


and entirely unnecessary for the decision of that case. More- 
over, the same judge expressed a different view later in Barlee 
v. Barlee(s). The earliest case in the Ecclesiastical Courts 
was Holmes v. Holmes(4), and it supports the petitioner’s 
contention. See also Rippingall v. Rippingall(S). That this 
was the law up to 1884 is conclusively shown in Russell v. 
Russeli(6). It was held in that case, owever, that s. 5 of the 
Matrimonial Causes Act 1884, which made non-compliance 
with a decree for restitution equivalent to ‘desertion’, implied- 
ly gave the Courts fuller powers of refusing restitution than 
they had before. That was the ratio decidendi of that part of 
the case on which the present appellant relies, but even assum- 
ing it to be correct—it was dissented from in the House of 
Lords by Lord Halsbury(”)—the argument cannot apply 
here, because there is no provision in the Indian Divorce Act 
corresponding to s. 5 of Matrimonial Causes Act, 1884. 

As to commission it was a matter in which the J udge used 
his discretion. There was no evidence apart from the ‘belief’ 
of the attorneys,—that the appellant could not come here.. 
The inconvenience and expense in the circumstances are not 
such as to bring about a denial of justice. See the cases of 
Berdan v. Greenwood (8) and Thornton v. Thornion). Norton 
v. Norton (1°) does not apply, as there cannot be said to be any 
abuse of the process of the Court here. 


Strangman, in reply. 


(1) [1996] P. 209 at pp. 233, 234. (6) [1895] P. 315, F 

(2) (1822) 1 Add. 1, (7) [1897] A. C, 395, 

(3) (1822) 1 Add. 301 ab p. 305. (8) (1880) 20 Ch. D. 764, footen >t s 3) 
(4) (1755) 2 Lee 116, (9) (1886) 11 P. D. 176, 


(5) (1876) 24 W. R. (Eng .) 967, (10) [1908] 1 Ch, 471, 
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[Scott C. J. after the above arguments called the atten- ` 
tion of counsel to cl. 35 of the Letters Patent and the case of 
Ardaseer Cursetyee v. Perozeboye(), and intimated that the 


Nusserwanst Court was of opinion that there was no jurisdiction ]. 


WADIA 

UV. 
ELEONORA’ 
Wania: : 


Kemp.—The Charter did not deprive the High Court of the 
powers previously possessed by the Supreme Court. See the 
High Courts Act 1865, s. 9, and para 33 ofthe Secretary of 
State’s despatch. In Ardaseer v. Perozeboye both parties were 
Parsis, and it was held the Court had no jurisdiction, not on the 


_ simple ground that the parties were not Christians, but because 


the incidents of Parsi marriage were unfamiliar to the Court and 


` entirely different to those of a Christian marriage, The judgment 


implies that the Court would have interfered in a case like the 
present. It is the Christian principle of a union of one man 
and one woman to the exclusion of others that gives 
jurisdiction. See Zhapita Peter v. Thapita Lakshmi), and 
Magania v. Premsingh(3). Even if it was not within the 
jurisdiction of the Supreme Court before the High Court 
Charter, the Governor-General in Council had power to legis- 
late, and was even enjoined to do so. See the High Courts Act 
1861, s. 9; para 33 of Secretary of State’s despatch ; and cl. 44 
of Letters Patent. See also Zhornion v. Thornton(4). The 
Indian legislature has accordingly given itself this jurisdiction 
in the Indian Divorce Act of 1869. There is no reason why 
s. 2 extending the Act to the whole of British India should be 
held not to apply to suits for restitution. See finally Gobardhan 
Dass v. Jasadamoni Dassi (5). 


Cur. adv. vult. 


Scort C. J.—The first question that arises is whether the 
Court has jurisdiction to entertain this suit which is for restitu- 
tion of conjugal rights. - 

The petitioner is an English woman professing the Christian 
religion. 

The respondent is a Parsi whose parents reside in Bombay. 

The parties were married in London on the 4th of August 
1gIl. 

“On the 11th of October in that year they started for India 
and arrived in Bombay about the end of that month. 








(1) (1856) 6 Moo, I. A. 348. (4) (1886) I, L. R.10 Bom, 422, 
(2) (2893) I, L. R. 17 Mad, 235, (5) (1891) I, L. R, 18 Cal, 252, 
(3)(1906)8 Bom, L. R, 856, 
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On the 3rd of February 1912, they left Bombay again for 0. ©. J. 
London travelling vie Marseilles. They arrived at Victoria 1913 
Station in London, on the roth of February 1912, where the ~~ 
respondent left the petitioner. He has since refused to live Nussmmwayat 
with her though offering her a certain maintenance. It ig Waota 
alleged on affidavit that Subsequent to February 1911 he has Enzo, 


ONORA 
obtained employment as a commercial traveller on £ 200 per Wanra 


annum in England. 

On the 8th of March Igt2, the petitioner announced her 
intention of going to India to bring her case before an English 
Judge ‘ as soon as the necessary arrangements for her going 
and remaining there the necessary time etc.’ were completed. 

She started for Bombay to carry out her resolution on the 
19th of April, and arrived on the roth of May 1912. She filed 
her petition for restitution in this Court on the 27th of June. 

The learned Judge finds asa fact, andit is not disputed, 
that she came to Bombay in order to file her petition. He 
was of opinion that this Court had jurisdiction to try the suit, 
under s.2o0f the Indian Divorce Act, if it found that the 
petitioner professed the Christian religion and resided in 
Bombay at the time of presenting the petition; and being of 
opinion that she had no permanent residence anywhere else 
decided the issue of jurisdiction in her favour. 

The provisions of s. 2 of the Act relating to or affecting 
jurisdiction are of a negative and exclusive character except 
the first clause which relates to its local extent: clause 2 pre- 
vents the Court from granting any reliéf except where the 
petitioner professes the Christian religion and resides in India 
at the time of presenting the petition. : 

Clause 3 prevents the Court from dissolving marriages except 
in the case of Indian marriages—or where certain specified 
matrimonial offences have been committed in India or where 
the husband has abjured the Christian for some other form of 
religion. 

Clause 4 prevents the Court from making decrees of nullity 
except in the case of Indian marriages, ; 

` Section 4 confers upon the High Courts and District Courts 
subject to the ‘provision of the Act ‘the jurisdiction then 
exercised by the High Courts in respect of divorce a mensé et 
toro and in all other causes suits and matters matrimonial.’ 

By s. 9 of the High Courts Act such matrimonial jurisdiction 
was conferred on the High Courts as Her Majesty might by 
Letters Patent grant and- direct and it was provided that saye 


Scott Us J. 
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as by such Letters Patent might be otherwise directed and 
without prejudice to the legislative powers of the Governor- 
General the High Court in each Presidency should have and 
exercise all jurisdiction and every power and authority what- 
soever in any manner vested in any of the Supreme Courts. 

The ecclesiastical jurisdiction of the Supreme Courts was 
limited to persons described and distinguished by the appella- 
tion of British subjects, residing in the Town and Island of 
Bombay and the factories subordinate thereto and all the 
territories dependent upon the Government of Bombay. It was 
held in Ardaseer Cursetjee v. Perozeboye() that this jurisdic- 
tion could not be exercised over Parsis. 

By cl. 35 of the Amended Letters Patent of the High Court 
that decision was given effect to by limiting the jurisdiction 
within the Presidency to ‘ matters matrimonial between our 
subjects professing the Christian religion.’ 

In cl. 33 of his Despatch of the rth May 1862, which 
accompanied the original Letters Patent, the Secretary of 
State wrote: ‘Her Majesty’s Government are desirous of 
placing the Christian subjects of the Crown within the Presi- 
dency in the same position under the High Court as to matters 
matrimonial in general as they now are under the Supreme 
Court and this they believe to be effected by cl. 35 of the 
Charter. But they consider it expedient that the High Court 
should possess in addition the power of decreeing divorce, 


which the Supreme Court does not possess—in other words 


that the High Court should have the same jurisdiction as the 
Court for Divorce and Matrimonial Causes in England 
established in virtue of 20 & a1 Vic. c. 85...... I request that 
you will immediately take the subject into your consideration - 
and introduce into your Council a bill for conferring upon the 
High Court the jurisdiction and power of the Divorce Court in 
England.” 

The Indian Divorce Act of 1869 was apparently enacted as 
a consequence of this request. That Act by ss. 10—17 
conferred on the Indian Courts jurisdiction to grant decrees 
for divorce, that is dissolution, subject however to the limita- 
tions stated in s. 2. It would not apparently be necessary that 
both parties to a divorce petition should profess the Christian 
religion. Nor is this a necessity in the case of petitions for 
nullity provided for by ss. 18—21. But as regards the 


(1) (1856) 6 M, I. A, 348. - 


+ 
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jurisdiction aimed to the High Court bys. 4 (which 0.0. J 
includes suits for restitution) the powers of the Courts are still 1913 
limited to Christian subjects within the Presidency. - ~ 
For this reason I am of opinion that the Court has no NusserwanJi 
‘jurisdiction to grant a decree for restitution either against a Wava 
Parsi respondent or a respondent not within the Presidency. E a 
R ‘ LEONORA 
The same result may be arrived at by another train of reason-  Wapra 
ipg. Section 7 enacts that subject to the provisions contained | — 
in the Act the High Courts and District Courts shall in all ets 
suits and proceedings hereunder act. and-give relief on 
principles and rules which in the opinion of the said Courts 
are as nearly as may be conformable to the principles and 
rules on which the Court for Divorce and Matrimonial Causes 
in England for the time being acts and gives relief. 
It is established by the following cases that the Court will 
not give relief by way of restitution if the respondent named 
in the petition was absent from the jurisdiction at the time 
the suit was instituted and remains absent, although residence 
at date of suit of both spouses, whatever the domicile, is suffici- 
ent to give jurisdiction in suits of this nature: see Firebrace v. 
Firebrace (1); Chichester v. Chichester (2); and Armytage v. 
Armytage (3), 
In Firebrace v. Firebrace the respondent who was absent 
from England at the date of the suit was an Australian. Sir 
James Hannen said (p. 68): “In a suit for restitution of conjugal 
rights the primary object is to control the husband. She asks 
that her husband shallin the future be compelled by the 
process of the Court to take her back to live with himina 
common home. In other words, she prays that the English 
law shall be put in force against him, but as the obligation of | 
a foreigner to obey the laws of this country lasts no longer 
than the time during which he is within its jurisdiction the 
tribunals of this country cannot call upon him to obey those 
laws after the obligation has ceased. The difficulty, amount- 
ing in most cases to an impossibility of enforcing the decree of 
the Court in the circumstances of the present case, lends addi- 
tional force to the arguments against the existence of the 
jurisdiction.” These remarks appear to me to be applicable 
to the present case although Bombay may be the respondent’s 
domicile of origin: for the matrimonial jurisdiction of the 
Indian Courts is in no way based upon domicile. 
“(ay (1878) 4 P. D. 63 (a) [1898] P. 278, 
(2) (1885) 10-P, D. 186 S i 
RTG > i nt Ae ù 


. 
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O. C.J. Another aspect of the question of jurisdiction may be based 
1913 Uponan argument suggested by the case of Thornton v. Thorn- 
—~  ton@)in which counsel suggested thatthe jurisdiction of the 

Nussegwaxst Bombay High Court in a suit for divorce was based on s. 45 
Wata of the Divorce Act which imported s. 17 of the Civil Procedure 
ee , Code and thus gave jurisdiction where the cause of action arose. 
Wapra Cotton L. J. seems to have accepted this as the basis of the 
risdiction claimed. 
The jurisdiction was really, I think, based on the alleged 
residence of the petitioner in India coupled with commission of 
the act of adultery whilst the parties last resided together in 
India : see Thornton v. Thornton (2); and this would be by 
virtue of s. 10 of the Divorce Act read with s. 2. The argument, 
however, suggests that in the case of other matrimonial” 
offences the application of the Civil Procedure Code will 
involve the necessity either of residence on the part of the 
defendant or the accrual of the cause of action within the 
jurisdiction in order to enable the Court to entertain the suit. 
I may add that Iam by no means satisfied that the peti- 
tioner was residing in India within the meaning of s. 2 at the 
time of the petition. In Manning v. Manning() it was held 
that mere residence in England àt the time of the institution 
of a suit for judicial separation is hot sufficient to found the 
jurisdiction of the Court. The residence of the petitioner 
must be ona fide and not casual or as a traveller. f 

I think the Court has no jurisdiction and the petition must 
be dismissed. l i 


Scott C. d. Ju 


CHANDAVARKAR J.—I concur. E 


The attorney for the petitioner applied to the Court for an 
order directing the Prothonotary to retain the monies paid by 
the respondent as security for the petitioner’s costs pending 
taxation of his costs and to pay him his taxed costs out of 
those monies. On the r2th of April 1913 the question was 
argued before Scott C. J.; when his Lordship delivered the 
following judgment. - 


Scorr C. J.—The proceedings in which this application is 
made were initiated by a petition for restitution of conjugal 
tights by Mrs. Wadia,a Christian, against Mr. Wadia, a 
Parsi. 


° (1) (1886) 11 P. D. 176. , (3) (1871) 2 P. & D, 223, 
(2) (1886) I. L. R, 10 Bom, 422, 481, : 
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Mr. Crawford of the firm of Crawford Brown & Co. was 0. C.J. 
appointed attorney for Mrs. Wadia, and upon his application 1913 
an order was made by the Chamber Judge, on the r9th of  ~ 
October 1912, for the deposit by the respondent of Rs. 600 as Nusszawanst 
security for the petitioner’s costs. That sum was deposited on Wanra 
the rith of November 1912. According to the terms of the micas 
order it was to cover the petitioner’s costs already incurred Wanta 
and to be incurred. The order was made under the settled Scott G. J 
practice of this Court to follow, in matters relating to costs — 
under the Indian Divorce Act, the practice of the Divorce 
Courts in England. 

The petitioner obtained an order for restitution from Mr. 

Justice Macleod. An appeal was preferred against his de- 
cision upon which the appellant in accordance with the rule 
of the Court deposited Rs. 500 as security for the respondent’s 
costs. The appeal was successful in that the Court held that 
it had no jurisdiction to award the relief prayed for to the 
petitioner, and it declined to make any order for the payment 
of the respondent’s costs by the petitioner having regard to 
the ground of the decision in the appeal. 

Mr. Crawford, the petitioner’s attorney, now applies that 
the Prothonotary be directed to retain the monies in Court 
pending taxation of his costs and to pay to him the costs when 
so ascertained out of the monies so deposited on the ground 
that those sums must be applied in the first instance in 
satisfaction of.his taxed costs as it is the established rule of 
the Divorce Court not to deprive the wife’s solicitor of his 
costs out of the fund intended for his payment unless he has 
himself done something to justify so stronga measure. See 
Flower v. Flower (1) and Robertson v. Roberison(2). 

On behalf of the respondent it is contended that the soli- 
citor has no ocus standi in the matter. That position appears 
to me not to be tenable having regard to the more recent deci- 
sions of the Divorce Court in England and Ireland showing 
that application by solicitors with reference to their costs have 
repeatedly been entertained. See Joseph v. Joseph & Burn- 
hill(3), Nairne v. Nairne(+), Ballance v. Ballance (5), and Jinks 
vy. Jinks (6). 

«The next question is whether the attorney is right in con- 





(2) (2873) 8 P. & D. 132, (4) (2901) 85 L. T. 649, 
(2) (1881) 6 P. D. 119, (5) [1899] 2 I. R. 128. ` 
(3) (1897) 76 L, T. 236. (6) [1911] P. 120, 
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O. ©. J. tending that the money deposited must be treated, whatever 
191g the result of the petition, asa fund for his security. In Hall 
SASS v. Hall), Lindley L. J. said:— 


NUSINRWANII “The £45 ordered to be paid into Court in this case was intend- 
WADIA ed to enable Mrs, Hall to obtain legal assistance in the divorce pro- 
v. ceedings instituted against her, and her solicitor naturally looked to this 
Huzovora fund for his remuneration in conducting her defence, In the ordinary 
Wanra course of events he would have had his costs taxed and paid before the 
Scott C. J, motion for a new trial came on for hearing, but the husband who paid the 
= money into Court has caused the payment out to be delayed, and the money 
is still in Court, The motion fora new trial was dismissed with costs, 
and the husband has applied for payment of his costs of the appeal out of 
this £45. The money being stillin Court, the High Court, and, on appeal, 
this Court, clearly has jurisdiction over the fund; but considering the 
purpose for which ıt was paid into Court, and the established rule that the 
Court will not deprive the wife’s solicitor of his costs out of the fund 
intended for his payment unless he has himself done something to justify 
so strong a measure...we do not think ıt right upon the present occasion to 

accede tu the application of the husband.” 


In Hurley v. Hurley), Mr. Justice Collins made the follow- 
ing observations with regard to the practice in the Divorce 
Court : f 


“The rule is that, whether the wife is successful or not, the husband is 
bound to furnish her with the means of carrying on the litigation, and the 
practice has been for the Registrar to estimate a reasonable amount for her 
costs, which 1s either paid ia or security is given forit. If he has made an 
accurate estimate, so much the better for the wife; but if his estimate is 
found insulficient when the trial comes on the practice is to enlarge the 
amount paid in by the husband, so that the wife may continue to be in 
funds, and to that she is entitled although the result may be that she is 
divorced, The practice, therefore, seems to me to be that the husband is 
bound to furnish the estimated amount for the wife’s costs entirely 
independent of the result. There has been an exception engrafted on that 
rule that, if the result of the litigation turns out to be unsuccessful for the 
wife—f she 1s found guilty—the Court refuses to enlarge the amount which 
has been deposited, Where that practice comes from I do not know, but 
it only comes into consideration when the wife has been found guilty, 
which is not the fact here,” 


Upon these authorities, I think the attorney of the petitioner 
is justified in his contention that the fund paid in is for the bene- 
fit of her attorney and she is entitled to have it so applied what- 
ever the result of the petition, provided of course that the 
attorney isin no way to blame. The case of Walker v. 
Walker(s) shows that the solicitor or attorney who takes up 


(1) [1891] P. 302. (3) (1897) 76 L. T, 284, 
(2) [2891] P, 367. 
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a hopeless case must not assume that his costs will be provid- 
ed for. But having regard to the fact that the petitioner 
secured an order on her petition in the lower Court and that 


bog 
A. 0. J. 
1913 


—~ 


the point of jurisdiction, upon which the petition was decided Nussurwanyr 


in appeal, does not appear to have occurred to the Counsel on 
either side, I cannot say that in this case the attorney was to 
blame for taking up the case. 

Then, it is contended that, if the.attorney is entitled to have 
the first sum deposited applied in payment of this taxed costs, 
he has not the same right in relation to the second sum 
of Rs. 500 as that would have been deposited in the case of any 
appeal. I think, however, that it may be safely assumed that 
if there had been no rule providing for a deposit of Rs. 500 by 
the appellant, the attorney would have made a further applica- 
tion for the deposit and that application would have been 
granted by the lower Court or the Chamber Judge. 

My order is that the sums of Rs. 600 and Rs. 500 be retained 
in Court and be paid out so far as may be necessary in satisfac- 
tion of the taxed costs of the petitioner’s attorney, and 
that the balance, if any, after these costs shall have been satis- 
fied, be paid out on the application of the respondent’s attor- 
neys. ‘ 

I make no order’as to costs of this notice, because I think 
that the attorney should have been more prompt in getting 
his costs taxed and in applying that the fund in Court should 
be paid out in satisfaction of those costs. 


Order accordingly. 
Attorneys for the appellant : Wadia Gandhi & Co. 
Attorneys for the respondent : Crawford, Brown & Co, 
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_  Inheritance—Evidence of _Dedication—Bullavacharya Gossains. 
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PRIVY COUNCIL 
[ On appeal from the High Court of Judicature at Allahabad, ] 





Present: 


LORD ATKINSON, LORD MOULTON, SIR JOHN EDGE AND 
Mr. AMEER ALI. 


MOHAN LALJI 
v 


TIKAIT SRI GORDHAN LALJI.* 


Endowment—Succession to Shebaitship—Law of 


The rule that according to Hindu Law, when the worship of a 
Thakoor has been founded, the Shebaitship is held to be vested in the 
heirs of the founder, in default of evidence that he has disposed of it 
otherwise or that there has been some usage, course of dealing, or 
circumstances to show a different mode of devolution, is subject to the 
condition that the devolution in the ordinary line of descent is not 
inconsistent with or opposed to the purpose the founder had in view in 
establishing the worship. 

Gossamee Sree Greedharreejes v. Rumanlolljee Gossamee (1), explained. 

Where the question was whether a temple with the appurtenances 
was debuttur: 

Held, that the performance of the worship at the temple in accord- 
ance with the rites of the sect for whose benefit it was held might be 
treated as good evidence of dedication. 

Held, that as regards’ the right of succession to the Shebaitship of a 
temple belonging to the Bullavacharya Gossains the ordinary rule of 
Hindu law relating to the descent of private property did not apply, 
and that the daughter’s son was not entitled to succeed as Shebait of a 
temple as he was not a member of the Bullavacharya Kul or family and 
could not therefore perform the rites according to Bullav ritual. 


History and customs of the Bullavacharya Gossains set out, 
Mohan Lalji v. Madhsudan Lala (2), affirmed. 


THE dispute related to the right of succession to the Shebait- 


ship of a Hindu temple, which was founded by one Muttuji a 
member of the Bullavacharya Kw or family. 
him surviving a widow and two daughters. The widow carried 
on the worship and after her death the temple was in the charge 
of the daughters, Ganga and Gordhana. The former died in 
1896 and on the death of the latter in 1902 her two sons and 
husband took possession of the temple. 


He died leaving 


But subsequently the 
*Beported by J. M. Parikh, (1) (1889) L. R, 16 I. A, 127, 


Barrister-at-Law, London, (2) (1910) I. L. R. 32 All. 461. 
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principal respondent Tikait Sri Gordhan Lalji Maharaj obtain- 
ed possession thereof under an award made in a suit brought 
by him against the sons and husband of Gordhana. The suit 
giving rise to the appeal was instituted by the appellants, who 
were the sons of Ganga, against the sons and husband of 
Gordhana. The Tikait respondent was afterwards made a 
defendant. The appellants alleged that Muttuji was the owner 
of the temple and all its appurtenances and that on the death 
his widow and daughters, they (the appellants) became entitled 
thereto as owners jointly with the sons and husband of 
Gordhana according to the ordinary rules of inheritance under. 
the Mitakshara law. The Tikait defendant contended that. 
the property in suit was debuttur succession which was not 
governed by the ordinary rules of succession under the Hindu 
law but by a special custom of the Bullavacharya Gossain 
Kul under which the Shebait of a Bullav temple must bea 
member of that Kul; that the appellants, not being members’ 
of that family, were*incompetent to perform the rites according 
to Bullay ritual, and that he as the nearest male relative was 
entitled to succeed to the Shebaitship to the temple. 

The Trial Judge found that the property in suit was debuttur 
and that under a custom prevailing in the Bullavacharya Kul 
the daughter’s sons of the founder were incapable of taking 
partin the worship ata Bullay temple and did not succeed 
their maternal grandfather. He therefore held that the respon: 
dent Tikait was entitled to succeed to the Shebaitship by right 
of heirship to Muttuji and dismissed the suit with costs. This 
decision was affirmed on appeal by the High Court: See 
Mohan Lalji v. Madhsudan Lala (3). 2 

The appellants appealed to His Majesty’s Privy Council. 


De Gruyther K. C.and Ross K. C. for the appellants.— 
Assuming that the property is dedicated, the dedication was 
made by Muttuji. According to the ordinary rules of succes- 
sion under the Hindu Law his heirs are his daughter's sons, 
who are entitled to succeed to the Shebaitship unless it is prov- 
ed that Muttuji disposed of it otherwise or that there is some 
custom to the contrary: see Gossamee Sree Greedharreejee v, 
Rumanlolljee Gossamee 2) and Maharaja Jagadindra Nath Roy 
Bahadur v. Rani Hemanta Kumari Debi) f 

The burden of proving the exception is not.on the appellants 
as held by the High Court, but it is on the Tikait respon 


-(1) (1910) I. L. R, 32 All. 461. (3) (1904) L. R. 31 I. A, 203, 209 & 219 
(2) (1889) L. R, 16 I. A, 137, 
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P. ©. dent, and itis submitted that he has failed to discharge it. 
1913 Assuming that the appellants are incapable of performing 
—~ certain ceremonies, they can appoint some one ‘to form 
Mogan . those ceremonies, as it was done when Muttuji’s widow 
and daughters were in possession of the temple. The 
Gorpaan Custom set up here is a family custom, which is not equivalent 
Last to the custom of a religious institution, such as a Math, where 
—  ___ succession to the Mahantship is governed by custom of the 
brotherhood attached to the particular Math. Greedharee Doss 
v. Nundokissore Doss Mohunt ©); Rajah Muttu Ramalinga 
Setupati v. Perianayagum Pillai (2); Srimati Janoki Debi v. 
Sri Gopal Acharjia (3) and Genda Puriv. Chhatar Puri (4) 
are cases which deal with customs prevailing among brother- 

hoods of religious institutions and are not applicable. 


Sir H. Erle Richards K. C. and B. Dube, for the Tepon 
dent Tikait, were not called upon. 


The judgment of their Lordships was delivered by 


MR. AMEER ALI.—The dispute in this case relates to the 
Shebaitship of a Hindu temple belonging to the Bullavacharya 
Gossains situated at a place called Jatipurain the Muttra 
District of the United Provinces of India. i 

The Bullavacharya cult, in reality an offshoot of Vaishnav» 
ism, was founded in the 16th century of the Christian Era 
by one Bullav Acharya who is usually designated among his 
followers and disciples as Maha Pirbhuji. He and his descend- 
ants, who constitute the Bullavacharya Gossain Kul, are held 
in great veneration by the members of the sect and regarded 
as the incarnation of the famous and favourite Hindu deity 
Krishna, whom in common with other Vaishnaus (Vishnuvites) 
they worship. The cult established by Bullavacharya differed 
in the several particulars from the practices in vogue amoug 
other votaries of Krishna, the principal point of difference 
consisting in the fact that he repudiated the practice of celibacy 
and asceticism practised by the other: Gossains. 

The Bullavacharya Gossains, in other words the descendants 
of Bullav, possess several principal temples, each of which is 
presided over by a member of his Aw or family, who is styled 





a Tikait. À 
The defendant Gordhan Lalji is in possession of one of the 
(1) (1867) 11 M. I. A. 405, (3) (1882) L. R. 10 I. A. 32, 


- + (2) (1874) L. R. 1 I, A. 209. (4) (1886) L, R. 13 I. A. 100,' 
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most important of these temples, if not the most important, 
which is situated at Nathdwara in Odeypore State. 
In order to make the contentions of the parties intelligible, 


it is necessary to state in this connection certain admitted. 


facts relating to the customsand usages in vogue among the 
Bullavacharya Kul. 

In the first place the Bullavacharyas do not intermarry in 
their own Kul, as the members belong to the same gotra. They 
take wives from among the Bhats, a well-known Brahmanical' 
caste, and marry their daughters to Bhats. 

In the Bullavacharya Gossain temples besides the principal. 
image, which is directly or indirectly a presentment of Krishna, 
there are subsidiary images not enjoying the same worship or 
veneration but nevertheless regarded as representations of 
Krishna. They are almost invariably images of one or other of: 
the descendants of Maha Pirbhuji. 

Another fact necessary to bear in mind is that the ministra-. 
‘tions in the Bullavacharya temples are entirely in the hands 
of the direct descendants of the founder, and the Gossains of 
the Kul are the preceptors of the cult taught by. him. 

The temple which forms the subject-matter of dispute in the 
present case is stated to have been built about the time of the 
Indian Mutiny, by one Muttuji, a descendant of Bullav and 
thus a. member of his Kul. The worship he set up in this 
new temple was of the image of Sri Madan Mohunji, which is 
proved to have been brought from the Tikait defendant’s 
temple at Nathdwara. This was one of the subsidiary images. 
that were worshipped there along with the principal deity. ' 

Muttuji remained in possession of the temple built by him 
and of the worship performed there until his death in 1883. 
He left a widow, Satbinda Bahuji, and two daughters, Mus- 
samat Ganga Beti and Gordhana Beti. After the death- of 
Muttuji, his widow, Satbinda, carried on the worship until 
1888 when she died, and the charge of the temple devolved on 
Ganga amd Gordhana. Ganga diedin 1896 and Gordhana in. 
1902. Both Ganga and Gordhana were married, according. to 
the custom of the sect, to Bhat husbands—and their sons-are 
accordingly called Bhats. The plaintiffs, Mohan Lalji and 
Gordhan Lalji, are the sons of Ganga, whilst the defendant, 
Madhusudan Lala, is the surviving son of Gordhana, and 
Damodar Lala is her husband. yak 

On the death of Gordhana, these two, together with Anrudh 
Lala, another of her sons, who was alive at the time, appear 
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to have taken possession of the temple. In 1904 a suit was 
instituted by the defendant, Tikait Gordhan Lalji, against 
Damodar and his two sons to establish his title to the Shebait- 
ship, and for possession of the temple. This suit was referred 
to arbitration, and an award was made in his favour under 
which he obtained possession. 

During the pendency of that suit, the plaintiffs, the sons of 
Ganga, brought the present action against Damodar and his 
two sons for joint possession of the temple and its appurten- 
ances. On the 25th of August 190s, Tikait Gordhan Lalji'was 
added as a defendant to the suit of Mussamat Ganga’s sons. 

The plaintiffs’ claim against Gordhan Lalji is for ejectment ; 
whilst against the other defendants it is for joint possession. 
They allege that Muttuji, their maternal grandfather, was the’ 
owner of the temple with all its appurtenances; that on his 
death his widow came into possession of the same by right of 
inheritance ; and that upon her death their mother and their 
aunt “became the owners of the temple.” And they claim to 
be entitled on the death of Gordhana to joint possession with 
her husband and sons to an equal share as “ owners.” It will 
be noted that they base their right on the ordinary right of 
inheritance under the Hindu Law. 

- The Tikait, the real contesting defendant, denied the title 
put forward by the plaintiffs. He urged that the temple was 
not the personal property of Muttuji and that the right of in- 
heritance did not attach to it. He further alleged that accord- 
ing to the custom in force among the Bullavacharyas daughters, 
sons did not belong to their Kul and were debarred from 
taking part in the ministrations at the temple for the benefit 
of the worshippers; and he claimed that asa collateral rela- 
tive of Muttuji in the male line he was entitled to succeed him 
as Shebait. . : 

He also alleged that the temple was built by Muttuji on land 
belonging to his (the defendant’s) father with his permission, 
and that on Muttuji’s death without leaving any lawful heir 
the right tothe possession devolved on him by virtue of an 
agreement executed by Muttuji. ; 

On these respective allegations of the parties the Trial Judge 
framed a number of issues, only four of which need attention. 
The second and third putin issue the incapacity alleged by 
the defendant of daughters’ sons succeeding to their maternal 
grandfathers or taking part in the worship at a Bullav temple. 
The fourth raised the question whether the property was 
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debuttur. The fifth dealt with the claim of the defendant to 
succeed to the Shebaitship by right of heirship to Muttufji. 

The Subordinate Judge, on an exhaustive review of the 
evidence, held on all the issues against the plaintiffs and 
accordingly dismissed the suit. His decision has been affirm- 
ed on appeal by the High Court of Allahabad. 

From the decree of the High Court the plaintiffs have 
appealed to His Majesty in Council. They, or rather their 
advisers, abandoned, if not in the first Court certainly in the 
High Court, their contention that the temple in suit with the 
appurtenances formed the private property of Muttuji subject 
to the ordinary law of inheritance. In the High Court the 
case was discussed and decided on the admission of the plain- 
tiffs’ counsel that the property in suit was dedutiur. In fact, 
in their Lordships’ judgment, the evidence left no room for the 
opposite contention, for, apart from positive testimony direct- 
ly bearing on the point, the performance of the worship in 
` accordance with the rites of the sect for whose benefit it was 
held may be treated as good evidence of dedication. That 
being so, the ordinary rule of Hindu Law relating to the 
descent of private property is not applicable to the particular 
right in controversy in this case. 

Stress, however, is laid on the principle enunciated in 
Gossamee Sree Greedharreejee v. Rumanlolljee Gossamect , 
where Lord Hobhouse, delivering the judgment of this- Board; 
said as follows ( p. 144 ):— 

-“ According to Hindu Law, when the worship of a thakoor has ‘been 
founded, the shebaitship is held to be vested in the heirs of the founder, in 
default of evidence that he has disposed of it otherwise, or there has been 
some usage, course of dealing, or some circumstances to show a different 
mode of devolution.” 

. This rule must, from the very nature of the right, be subject 
to the condition that the devolution in the ordinary line -of 
‘ descent is not. inconsistent with or opposed to the purpose the 
founder had in view in establishing the worship. This qualifi- 
cation is in fact covered by the words used by Lord Hobhouse. 

. Starting-from this point, the first question to determine -is 
whether the plaintiffs, suing for the joint exercise of the right 
of Shebaitship to the temple in suit, have established their 
competency for the office. The duties which are imposed on 
the person in charge of the temple and of its worship aré to ‘be 





(2) (2889) Ty, B» 16 T, A, 237, 
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found very comprehensively set forth in Professor Hayman 
Wilson’s “ Religious Sects of the Hindoos.” Both the Courts 
in India-have found that the plaintiffs, being Bhats, and not 
belonging to the Gossain Xul, cannot perform the diurnal rites 
for the deity worshipped by the sect ; they-cannot wash, dress 
or adorn the image or perform the arti (one of the most im- 
portant rites) which seems to consist in waving the light before 
the image ofthe deity. They cannot touch the food offerings 
placed before the idols, which are afterwards distributed among 
the Vaishnav votaries. Nor can they communicate the Mantras 
to the disciples for purposes of initiation, It is to be noted in 
this connection, that whilst the daughters of the Bullav Gossains 
married to Bhat husbands continue to live in their fathers’ houses 
and remain within their fathers’ Kw, their sons do not acquire 
that status; as sons of Bhats they are Bhats, and not Bullava- 
charya Gossains: who are by virtue of their descent entitled to 
act as ministers of the cult established by Bullav Maha :Pir- 
bhuji. 

Another fact is equally clear on the evidence that Bhat 
girls married into the Gossain l receive the Mantras and 
become thenceforth members of the Kul. It is not surprising, 
therefore, that after Muttuji’s death his widow and daughters 
remained in charge of the temple and its worship. But to 
allow the plaintiffs’ claim to an admittedly Bullav temple, 
where the rites are performed according to Bullav ritual which, 
it is clearly established they cannot perform, would, in their 
Lordships’ judgment, defeat the purpose for which the worship 
was established. 

In-an action of ejectment the conclusion at which their Lord- 
ships have-arrived would be sufficient for the affirmance of the 
decree appealed against dismissing the plaintiffs’ suit. 

But their Lordships are of opinion that the Tikait defendant 
has:succeeded in establishing an independent title of his own 
to the temple in suit. Heappears to be the nearest male re- 
lative of Muttuji, both being descendants of two full brothers; 
there can be little doubt, also, that the image installed at 
Jatipura was brought from his temple at Nathdwara, and that 
the worship founded by Muttuji was an offshoot of the worship 
in Nathdwara. The temple, again, was built on land belong- 
ing to the Tikait defendant, with the permission of his an- 
cestors, who held the office of Tikait at the time. 

— It seems to their Lordships that apart from the statements 
contained in Muttuji’s letter, on which the defendant relied 
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in his written statement, he has a clear title, according to the 
customs and usages of the Bullay Kul, to the Shebaitship of 
the temple in suit, 

On the whole their Lordships are of opinion that the judg- 
ment and decree of the High Court are right, and that this 
appeal must be dismissed, And they will humbly advise His 
Majesty accordingly. 

The appellants will pay the costs, 

an Appeal dismissed. 


Solicitors for the appellants: T. L. Wilson & Co. 
Attorney for the 1st respondent: Douglas Grant. 





On appeal from the Court of the Judicial Commissioner, Central Provinces, ] 
f Present : 


LORD ATKINSON, LorD SHAW, LORD MOULTON, SIR JOHN 
EDGE AND MR. AMEER ALI. 


GULABSINGH 
v. 


RAJA SETH GOKULDAS. 


Hindu Law—Mitakshara—J oint family—Co-pariner’s interest in the joint 
family property~Powers of managing members—Central Provinces 
Government Wards Act (XVII of 1885), Secs. 7 and 18—Superintendence 
of joint Hindu family property—Court of Wards—Mortgage—V alidity— 
Previous sanction of the Chief Commissioner, 


The interest of a member of an undivided Hindu family governed by 
the Mitakshara Law in the family property is not individual property 
and no member of such a family whilst it remains undivided can predi- 
cate of the joint or undivided property that he has a certain definite 
share, 

Gharib-Ul Lah v. Khalak Singh (1) and Appouerv. Rama Subba 
Aiyan (2), followed. 

Held, that the managing members of a joint Hindu family governed 
by the Mitakshara Law had the power and authority as such members 
to make an application. under section 7 (1) (c) (4) of Act XVII of 1885 
(The Central Provinces Government Wards Act ) with the intention 
that the Court of Wards should in the interest of all the members of 
the joint family assume the superintendence of the family property 
including the ancestral property of the joint family, that the Chief 
Commissioner “had power under the Act to sanction the assumption 


* Reported by J, M. Parikh, (1) (1903) L. R. 30 I. A. 165, at p 170, 
Barrister-at-Law, London. (2) (1866) 1l M. I, A. 75. 
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P. OC, by the Court of Wards of the superintendence of such property on 
the application of the managing members only; and that a mortgage 


1913 made by the Court of Wards of such property was binding on all the 
—— er X 
~ members of the joint family. 
QULABSINGIL , : aes pen 
gn _  -Held, also, that the sanction of the Chief Commissioner to a proposal 
Gane ag ~ $0 obtain a loan on the security of the property under the superintend- 
— - ence of the Court of Wards empowered that Court to mortgage such 


property under s. 18 of Act XVII of 1885, under which it was not 
necessary to have the sanction of the Chief Commissioner to the actual 
mortgage to be made or to the precise terms thereof. 


In the month of July, 1890, Maharajsingh, the father of 
appellants 1-3, and Dulichand, appellant 4, being Zemindars 
of certain villages in the Hoshangabad District known as the 
Baherakhedi Estate, applied to the Deputy Commissioner of 
Hoshangabad under s. 7 (1) (c)(4) of Act XVII of 1885 ( the 
Central Provinces Wards Act ) to take over the management 
of the said estate with a view to liquidating their liabilities, 

` which then amounted to about Rs. 114,000 odd, and by a 
notification of the Chief Commissioner dated 31st January, 
1891, the application was sanctioned and the said estate was 
taken under the superintendence of the Court of Wards of that 
district, the said Maharajsingh and Dulichand being thereby 

ı declared to be incapable of managing: their property. The 
Chief Commissioner also sanctioned a proposal to obtain from 
the respondents on the security of a mortgage of the estate a 
sum sufficient to liquidate the said indebtedness. Maharajsingh 
and Dulichand were the managing members of a joint Hindu 
family under the Mitakshara law and the estate in question 
was the undivided ancestral property of the family. 
Thereafter the Court of Wards mortgaged the said estate for 
asum of Rs. 120,000 to the respondents by a mortgage-deed 

: dated roth December, 18y1, the particulars of which are more 

specifically referred to in their Lordships’ judgment. The said 
sum was applied in payment of the said debts. 

Sums amounting to Rs. 16,009 or thereabouts were in the 
years 1892-3 repaid by the Court of Wards to the respondents 
on account of the said mortgage-debt, but the income of the 
said estate having apparently fallen off after 1893, the scheme 
prepared for payment of the balance of the said loan became 
impracticable, and on the 13th June,1902, the superintendence 
of the said estate was relinquished by the Court and the same 
was made over to the appellants 1-3, the sons of the said 

'Maharajsingh, who was then dead, and the said Dulichand, 
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The balance of the said mortgage-debt not having been repaid 
the respondents on 22nd September 1904’ filed a suit in the 
Court of the District Judge of Hoshangabad in respect ‘theré- 
of praying amongst other reliefs a mortgage-decree for 
Rs. 232,403-6-3 which was alleged to be the balance due to 
them upon the said loan including interest. The defendants 
to the said suit were the appellants and certain other members 
of their respective families and three other formal defendants. 

The District Judge made a mortgage-decree in the usual 
form for the amount claimed by the respondents with costs. 
On appeal the Judicial Commissioner confirmed that decree 
subject to certain modifications, f 

In this appeal the questions raised by the appellants - were 
as follows :— f - : ' . 

(1) That there was no previous sanction to the said mortgage 
of the Chief Commissioner as required by s. 18 of Act XVII 
of 1885 and that having regard to that fact the said mortgage 
was not valid. . r 

(2) That in any case the said mortgage was not binding up- 
on the intérests of appellants 1-3 in the said estate, they not 
having been wards of the Court and no mention having been 
made of their interests in the mortgage-deed. 

(3) That having regard to the terms of the mortgage-deed 
the whole balance of the said loan was not due on the date of 
the suit. 

On question (1) The District Judge was of opinion that the 
previous sanction of the Chief Commissioner might be implied 
from the circumstances of the case and might also be presumed 
under s. 144 of the Evidence Act. He was also of opinion that 
the absence of such sanction would not invalidate the mortgage. 

The Judicial Commissioner held that the mortgage in ques- 
tion was not void for want of the previous sanction of the 
Chief Commissioner but only voidable and that being clearly 
for the benefit of the wards on whose.behalf it was made it 
should be upheld. On question (2) both Courts were of opinion 
that inasmuch as the said Maharajsingh and Dulichand could 
themselves have bound the interests of their sons in the said 
estate by a mortgage of the same for the discharge of ante- 
cedent debts, the Court of Wards must have had the same 
power and that the said mortgage-deed was accordingly bind: 
ing on the interests of all the appellants in the said estate. 

- With-regard to question (3) The District Judge held that 
when the Court of Wards relinquished the superintendence of 
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P. : C.3¥ the said estate the whole of the mortgage-money became due 
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to the respondents and the appellate Court came to the same 
conclusion. 


Lowndes, for the appellants.—The proposals submitted to 
and sanctioned by the Chief Commissioner was a proposal to 
borrow money and not a proposal to mortgage the estate. 
But s. 18 of Act XVII of 1885 requires the previous sanction 
of the Chief Commissioner to mortgage the estate. There is 
no evidence of such a sanction, without which the Court of 
Wards had in law no power to mortgage the estate and the 
mortgage-deed is consequently void and not binding on the 
appellants. Secondly, the Court of Wards assumes the super- 
intendence of the ‘ property’ of the landholders who on being 
made Government Wards are incompetent to create any charge 
on their ‘property’: Act XVII of 1885, ss. 6 and 23. The 
estate here was the joint family property and did not wholly 
belong to the Government Wards. 

The Courts of Wards assumed the superintendence of the 
interests of Maharajsingh and Dulichand in the family pro- 
perty. The other members were not made Government Wards 
and the Court of Wards had no power to deal with their interest 
in the estate. Under s. 18 of the Act the Court of Wards has 
power to mortgage the ‘ property’ of the wards and under s: 7 
ofthe Transfer of Property Act (IV of 1882) the Court could 
only transfer the ‘ property’ of the wards. It is therefore sub- 
mitted that the mortgage did not bind the interests of appel- 
lants 1-3, who are the sons of Maharajsingh. Lastly, assuming 
that the mortgage was valid and binding on all the appellants, 
the whole amount for which the decree is passed was not due 
under its terms. 


De Gruyther K. C. and Parikh, for the respondents.— 
Assuming that the Court of Wards acted ultra vires in giving 
the mortgage the money advanced by the respondents was 
applied in discharging existing debts, which were binding on 
all the members of the joint family, and consequently the 
respondents are entitled to a money-decree „against them. 
Reversion Fund and Insurance Company Limited v. Maison 
Cosway Limited (1), Under s. 18 of Act XVII of 1885 previous sane 
tion of the Chief Commissioner to a general proposal to mort- 
gage the estate is required, It is not necessary to have his san®- 





(1) [1913 1 K, B. 364, 373, 
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tion to a particular mortgage or to the precise terms thereof. 
There is evidence of his sanction to borrow from the respond- 
ents on the security of the estate and it is therefore submitted 
that the mortgage is valid. It is proved that Maharajsingh 
and Dulichand, the managing members of the joint family, 
made the application under s. 7 (1) (c) (4) of the Act with a 
view that the Court of Wards should assume the superintend- 
ence of the whole family property. The combined effect of 
ss. 6 and 3 of the Act is to give the Chief Commissioner power 
to sanction the assumption by the Court of Wards of the joint 
family property with such rights and liabilities as Maharaj- 
singh and Dulichand had. They were the managing members 
of the family and the Court of Wards acquired their power and 
authority to manage the family property. 


The Court could not, as contended, assume the superintend- 
ence of their interests only in the family property as they had 
no defined share in it. Their interest in the family property 
was not individual property and they could not say that they 
had certain defined shares in the family property : Gharib- 
Ul-Lah v. Khalak Singh); Appovier v. Rama Subba Aiyan(2); 
Madho Parshad v. Mehrban Singh (3) and Mayne on 
Hindu Law and Usage (7th ed.), pp. 480, 363. The ‘ pro- 
perty’ of the Government ward ins. 18 of Act XVII of 1885 
means in this case the whole of the joint family property of 
which Maharajsingh and Dulichand were the managers. The 
mortgage was given for money lent to pay off their antecedent 
debts, which were binding on all the members of the family. 
If the mortgage had been executed by Maharajsingh and Duli- 
chand it would have bound the appellants and it is submitted 
that the Court of Wards in giving the mortgage exercised only 
the power and authority which Maharajsingh and Dulichand, 
as the managing members of the joint family, had over the 
joint family property, and that the mortgage in suit is binding on 
the appellants. Lastly, it is submitted that the Courts below are 
right in deciding that when the Court of Wards relinquished the 
superintendence of the estate the whole of the mortgage-money 
became due to the respondents. Reference was also made to 
SS. 7,8, 11, 12,14, 16,17, 19, 21, 23 and 30 of Act XVII of 1885 ; 
Bengal Regulation 52 of 1803, preamble; and Central Provinces 
Land Revenue Act XVIII of 1881, s. 4 (9). 








(1) (1903) L. R. 30 I. A, 165 at p.170. (3) (1890) L., R, 17 I. A. 194, 
(2) (1866) 11 M, I, A. 75. - 
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Lowndes replied. 
The judgment of their Lorpships was delivered by 


Sir JOHN EpGre.—This isan appeal from a decree, dated 
the 7th May 1907, of the Judicial Commissioner of the Central 
Provinces which affirmed with slight modifications a decree, 
dated the 4th April 1906, of the District Judge of Hoshang- 
abad. 

The suit in which the appeal arose was brought on the 22nd 
September 1904 in the Court of the District Judge of Hoshang- 
abad by mortgagees upon a mortgage of immovable property 
which was made on the roth December 1891 by the Deputy 
Commissioner of the district of Hoshangabad as and being the 
Court of Wards for that district. The suit was one for posses- 
sion of the mortgaged property including the sir lands, or 
alternatively for a decree for sale. Certain other alternative 
reliefs were claimed. l 

The defences to the suit, so faras they are now material, 
were that the mortgage had, it was alleged, been made by the 
Deputy Commissioner without the previous sanction of the 
Chief Commissioner and was void; that the property mort- 
gaged was the undivided ancestral property of a joint Hindu 
family under the rules of the Mitakshara, and that the Court 
of Wards had no right or authority to mortgage the shares, 
rights, or interests of those members of the family who were 
not Government wards or who were minors ; and that no decree 
for sale, or for possession, or for any of the alternative reliefs 
could be made: 

The District Judge on the 4th April 1906, having found that 
there was then due on the mortgage Rs. 232,403 for principal 
and interest, made a conditional decree for sale. From that 
decree only the defendants Gulabsingh, Tikaram, Sitaram, 
Dulichand son of Pemsha, and Himmatsingh, who are the ap- 
pellants here, appealed to the Court of the Judicial Commiss- 
ioner. The Judicial Commissioner on the 7th May 1907, on 
appeal, slightly varied the decree of the District Judge and 
added a declaration that the defendants will not be personally 
liable for any sum by which the sale proceeds of the mortgag- 
ed property may fall short of the amount due forthe time 
being on the mortgage, and in other respects affirmed the 
decree for sale of the District Judge-with costs of the appeal 
to his Court against the then appealing defendants. On the 
25th August 1998 the then District Judge of Hoshangabad, 
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finding that the defendants had not paid into Court or tothe P. 0. 
plaintiffs Rs. 267,871-10-8, principal, interest, and costs, made 1918 
a decree absolute for sale of the mortgaged property specified “~~ 
in a schedule to that decree, and allowed interest on the de- GU“ABSINaH 
creed sum from the 24th July 1908 until liquidation, adding the E 
‘declaration which had been made by the Judicial Commissioner. — 
For the purposes of this appeal it is necessary to refer as a 
briefly as may be to the facts antecedent to the commence. — 
ment of this suit. On or shortly before the ist July 1890 
Maharajsingh, now dead, and his brother Dulichand, a defend- 
ant to this suit, who described themselves as zamindars of 
Baherakhedi, Bagalkhedi, Patlai, Punwasa, Bamuria, and 
Sarora, Pargana Hoshangabad, made a written application to 
the Deputy Commissioner of Hoshangabad, in which they 
stated that they were indebted to the extent of about 
Rs. 114,358-11-9; that they were neither able to arrange for 
the liquidation ‘of the debt nor to manage the estate ; and that 
if the villages should be lost on account of the indebtedness — 
“ Our children will have no estate left to them ; and prayed that ‘ if, 
under s. 7 (c) c. 4, of Act XVII of 1885, you be pleased to assume the manage- 
ment of our Malguzari villages of Baherakhedi and others, and to arrange 
for the discharge of our debt in any way possible, our estate will be saved 
and our children will thereby be able to maintain themselves, for which 
they will ever remain grateful to you. The rest lies with you,” 
The villages mentioned in the petition were the undivided 
ancestral property of a joint Hindu family governed by the 
rules of the Mitakshara, and Maharajsingh and Dulichand, who 
were brothers, were the senior and managing members of that 
family. At that time the joint family consisted of Maharaj- 
singh, his son Gulabsingh then about thirty-six years old 
Tikaram then about twenty-one years old, and Sitaram then 
about nine years old, and Dulichand and his sons Himmatsingh 
then about twenty-two years’ old, Bajilal then about sixteen 
years old, Fatichand then about eight years old, and Jagannath 
then about five years old, and a son of Gulabsingh named Dina- 
nath, who was then about eight years old. The indebtedness 
ofthe-family in respect of which the ‘property was liable to be 
lost amounted to about Rs. 120,000. As will later appear, the 
petition was duly forwarded to the Chief Comimissioner for his 
Sanction to the Court of Wards assuming the superintendence 
of the property mentioned in the petition, that sanction was 
given,'and in the result the mortagage was made upon which 
this suit was brought. i 
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Having regard to the defences which were set up in this suit, 
it is necessary to consider with what object that petition was 
presented to the Deputy Commissioner, and what authority, if 
any, Maharajsingh and Dulichand had to bind the other mem- 
bers of the joint family by their action in presenting the peti- 
tion. It has been contended on behalf of the appellants that 
Maharajsingh and Dulichand had power to bind only their own 
individual interests in the joint property, and that if their 
object was to get the Court of Wards to assume the superintend- 
ence of the joint family property, they acted without autho- 
rity and their action could not and did not bind the other 
members of the joint family. 

Maharajsingh and Dulichand were zamindars and were the 
malguzars of the property mentioned in their petition, and were, 
as their Lordships have said, the senior and managing members 
of the joint family of which the property mentioned in their 
petition was the ancestral property. The application was made 
under the Central Provinces Government Wards Act, 1885, 
Act XVII of 1885. The application was not drawn up with 
the precision with which it probably would have been drafted 
by a trained lawyer, but as has been pointed out by this 
Board in more than one appeal the art of conveyancing is but 
little understood in the country parts of India. It must, in their 
Lordships’ opinion, be taken that in making the application to 
the Deputy Com nissioner, Maharajsingh and Dulichand were 
acting in their capacity as the managing members of the joint 
family and not merely as two members of the family applying 
only in their own individual interests. 

It appears to their Lordships to be obvious that the intention 
of Maharajsingh and Dulichand in making that application was 
that the Court of Wards should in the interests of all the 
members of the joint family assume the superintendence of the 
immoveable property which was the ancestral property of the 
joint family, and not merely the management and superintend- 
ence of the then unascertained and unpartitioned shares in 
the joint property, which on a partition of that property, not 
then in contemplation, might possibly come to Maharajsingh 
and Dulichand. Neither Maharajsingh nor Dulichand had more 
than the mere co-parcenary interest of a member of the joint 
family in the family property. Neither of them had any defined 
share. It was held by this Board in 1903 in Gharib-ul Lah v. 
Khalak Singh), that the interest of a member of an undivided 


(1) (1903) L, R, so I, A, 165 
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Mitakashara family in the family property is not individual 
property. It had previously been held by this Board in 1866 
in Appovier v. Rama Subba Aiyan(.), that no member of a joint 
Hindu family, whilst it remains undivided, can predicate of the 
joint or undivided property that he has a certain definite share. 
It has not been shown to their Lordships that it was the prac- 
tice of the Courts of Wards of the Central Provinces to assume 
the superintendence of the unpartitioned interests of some 
only of the members ofa joint Hindu family in the family 
property, nor has it been explained in this appeal how a joint 
family property could be preserved for the members of a joint 
family by a Court of Wards assuming the superintendence of 
the unpartitioned interests of some only of the members of the 
family. Under the circumstances of the family, Maharajsingh 
and Dulichand acted prudently and in the best interests of the 
joint family in applying to the Deputy Commissioner of 
Hoshangabad to have the family property taken under the 
management of the Court of Wards, and in their Lordships’ 
opinion Maharajsingh and Dulichand in making that application 
acted within their powers and authority as the managing mem- 
bers of the joint family. 

Before, apparently, that formal application was made, the 
Deputy Commissioner had been in communication with the 
plaintiffs’ firm to ascertain the terms upon which they would 
advance the money required for the liquidation of the then 
indebtedness of the family on the security of the immoveable 
‘ property of the family, which he described in a letter of the 21st 
June 1890 as consisting of five whole villages, a twelve annas 
share in another village, and twenty plots held on absolute occu- 
pancy tenures in different villages. In that letter the Deputy 
Commissioner enclosed “ a list of the property it is proposed to 
hypothecate, with particulars as to.1ncome and expenditure.” 
It is obvious that from the first it was on the security ofa 
mortgage of the ancestral property of the family that it was 
intended to obtain a loan from the plaintiffs. 

On the ist July 1890 the Deputy Commissioner of Hushang- 
gabad forwarded to the Commissioner of the Nerbudda Divi. 
sion the application of Maharajsingh and Dulichand, praying 
that their estate might be taken under the management of the 
Court of Wards, and having mentioned his estimate of the 
then indebtedness as Rs. 114,358-11~-9, the annual income of 
the property and the outgoings, and that it was proposed to 

(2) (1866) 11 M, I A. 75, 
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borrow Rs. 100,000 from the plaintiffs’ firm, he recommended 
that the Chief Commissioner should be asked to sanction the 
assumption of the management of the property by the ‘Court 
of Wards until the liabilities of the family should be liquidat- 
ed. There was some further correspondence between the 
Deputy Commissioner, the Commissioner of the Nerbudda 
Division, and the Secretariat of the Central Provinces, and 
ultimately, on the 28th January 1891, the Commissioner of the 
Nerbudda Division was informed by the Secretariat that the 
Chief Commissioner had sanctioned the assumption by the 
Court of Wards, Hoshangabad, of the management of the 
estate of Maharajsingh and Dulichand, malguzars of Bahera- 
khedi and other villages in that district, and had also sanctioned 
an allowance of Rs. 883 per annum being made for the main- 
tenance of the proprietors, and accepted the proposals for the 
liquidation of the debt. What were the precise terms of those 
proposals does not appear from the papers which are before 
the Board, but it may be assumed from the papers which are 
before the Board that the proposals which wete approved by the 
Chief Commissioner included a proposal to obtain from the 
plaintiffs’ firm, on the security of a mortgage of the ancestral 
property, a sum sufficient-to liquidate the then indebtedness of 
the family. 

‘On the 31st January 1891 the following official notification 
appeared in the “Central Provinces Gazette’:— 

“ No. 609—Declaration by the Chief Commissioner under s.7 (1) (e) öf the : 
Central Provinces Government Wards Act (XVII of 1885). 

“The Chief Commissioner is pleased to declare Maharajsingh and Duli- 
chand malguzars of Baherakhedi, ın the Hoshangabad District, on their own 
application, incapable of managing their property, and has sanctioned the 
assumption of its superintendence by the Court of Wards of that district.” 

The property referred to in that notification must, in their 
Lordships’ opinion, be deemed to have been all the immovable 
property which constituted the ancestral estate of the joint 
family which was under the management of Maharajsingh and 
Dulichand, and was referred to in their application. It was 
that ancestral property which it had been proposed by the 
Deputy Commissioner should be taken under the superintend- 
ence of the Court of Wards until the liabilities of the family 
should be liquidated. It was by a mortgage of that property 
that it was intended to raise a sum sufficient to liquidate the 
indebtedness of the family. It could not have been intended 


that the Court of Wards should take over the management and 
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superintendence of the family property so far only as the 
unpartitioned interests of Maharajsingh and Dulichand in the 
joint family property were concerned; if that had been the 
object, it would have frustrated the intention with which the 
proposal was made that the superintendence of the property 
should be assumed by the Court of Wards. 

One effect of the notification was expressly to disqualify 
Maharajsingh and Dulichand to manage the family property. 

` It could not have been intended that they should be disquali- 
fied so far only as their own unpartitional interests in the pro- 
perty were concerned, and that they should be qualified to 
manage the property so far as the interests of ‘the other mem- 
bers of the family were concerned; nor could it have been 
intended that the Court of Wards and the members of the joint 
family other than Maharajsingh and Dulichand should jointly 
manage the unpartitioned family property. 

Act XVII of 1885 was not as precisely worded as it might have 
been, but it obviously was intended to apply to the superin- 
tendence by the Court of Wards of the family property of 
Hindu joint families as well as to the superintendence of sepa- 
rate property of Hindus and others situate within the terri- 
tories for the time being administered by the Chief Commis- 
sioner of the Central Provinces. In passing Act XVII of 1885 the 
Indian Legislature could not have been unaware that much of 
the immovable property held by Hindus within these territo- 

. ties was family property of joint Hindu families. It is difficult 
to see how the Court of Wards could exercise some of the 
powers entrusted to it under the Act, as, for example, the 
power of letting the whole or any part of the property of Gov- 
ernment wards under its superintendence, or could perform the 
duties of superintendence, which included the management and 
collection of rents, unless in such a case as this the Chief Com- 
missioner was entitled under the Act to sanction the assump- 
tion by the Court of Wards of the superintendence of the family 
property ‘of the joint Hindu family, whether the application 
that the property should be taken under the management of 
the Court of Wards was made by all the members of the family 
or by the managing members only. Their Lordships are of 
opinion that the Chief Commissioner had power to sanction 
the assumption by the Court of Wards of Hoshangabad of the 
superintendence of the: joint family property which was the 
property mentioned in the application of Maharajsingh and 
Dulichand. i 


623 


P. 0. 
1913 


—— 
GULABSINGH 


V. 
GOKULDAS 
Sir John 
Edge. - 


624 


P. 0. 
1913 


—— 


THE BOMBAY LAW REPORTER. [ vol. XV. 


It must in their Lordships’ opinion be inferred from the 
letter of the 28th January 1891 from the Secretariat to the 
Commissioner of the Nerbudda Division that the Chief Com- 


Gutansman missioner of the Central Provinces had given his sanction to 


U. 
GOKULDAS 
Sir John 
Edge. 


the proposal that the Court of Wards of the district of 
Hoshangabad should mortgage thè property of the 
family in order to raise a sum sufficient for the liquidation 
of the indebtedness. It was not in their Lordships’ opinion 
necessary under s. 18 of Act XVII of 1885 that the actual mort- 
gage to be made by the Court of Wards should be submitted 
to the Chief Commissioner for his sanction, nor was it neces- 
sary that the Court of Wards should have his sanction to the 
precise terms of the mortgage. The sanction which is to be 
inferred from the lette ofthe 28th January 1891 empowered 
the Court of Wards to mortgage the property under s. 18 of 
Act XVII of 1885. . 

It having been agreed between the Court of Wards and the 
plaintiffs’ firm that they should advance Rs. 120,000 on the 
security of a mortgage of the family property, the plaintiffs’ 
firm in March 1891 advanced the Rs. 120,000, and by the 25th 
March 1891 the Court of Wards with the money so advanced 
discharged the then indebtedness of the family. On the roth 
December 1891 the Court of Wards of Hoshangabad in the 


_ exercise of its statutory power made the mortgage upon which 


this suit has been brought. In their Lordships’ opinion the 
Court of Wards had obtained from the plaintiffs’ firm most 
favourable terms for the loan, although owing to then unfore- 
seen circumstances the object of saving the property for the 
family has not been obtained. i 

By the mortgage all the right, title, and interest of the mort- 
gagors in the property mentioned in the first schedule to the 
mortgage, together with all actual and reputed rights, easements, 
and appurtenances to the same, and all cultivated and unculti- 
vated land, groves, abadi, sir, rents, and profits, by whatever 
name the same should be known, were hypothecated by way of 
mortgage to the mortgagees. The mortgage-money was to be 
repaid with interest by annual instalments extending over more 
than thirty years. It was agreed that in the event of Rs, 30,000 
pecoming overdue the Court of Wards should recover such sum 
by sale or otherwise of sufficient of the hypothecated property. 


The mortgage-deed also contained the following important 
clauses — 
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“ And it is further agreed that- the Court of Wards shall continue to 
manage this estate so long as there is any prospect of the debt being repaid 
from income of the same, and that if from any cause this should appear 
, impossible, that the Court of Wards shall, if the mortgagors so desire, 
either sell up the entire property or so much as may be necessary and 
devote the proceeds to liquidation of the debt, or make the estate over to 
the mortgagees if they prefer this course in satisfaction of their claims, 
and that upon such sale or transfer all further liabilities on the part of the 
Court of Wards towards the mortgagees shall cease, 

“And itis further agreed that it will not relinquish management of the 
estate till such time as the debt is liquidated in ordinary course, or in the 
event management being relinquished before such time, liquidate the debt 
remaining due by sale of such portion of the property as may be necessary 
or otherwise,” ' 

During the years 1892 and 1893 the-Court of Wards paid to 
the mortgagees Rs. 16,000. Since then no instalment has been 
paid. The Court of Wards, owing to unforeseen circumstances, 
found it impossible to pay the balance of the mortgage-debt 
or any other instalments or interest, and onthe roth Decem- 
ber rgor the plaintiffs called upon the Court of Wards either 
to put them in possession of the mortgaged property or to pay 
the sums due under the mortgage. On the 13th March 1902 
the Deputy Commissioner of Hoshangabad, who was the 
Court of Wards, by letter of that date, gave the plaintiffs 
notice that the relinquishment of the management of the estate 
by the Court of Wards had been sanctioned, and offered to 
make over to them the mortgaged portion of the estate— 


“in full satisfaction of your claims with all outstanding rental arrears and 
debts, excepting the cultivating rights in sir land which are to be reserved 
for the maintenance of the Wards.” 

It is to be observed that in that letter the members of the 
joint Hindu family were treated as Government wards. The 
offer to hand over the mortgaged property less the sir lands 
was not in compliance with the contract in that respect in the 
mortgage-deed, and was declined. On the 23rd August 1902 
it was officially notified that the superintendence of the estate 
of the family had, with the sanction of the Chief Commissioner, 
been relinquished by the Court of Wards with effect from the 
tath June 1902. The mortgaged Property was not sold by the 
Court of Wards, the mortgage-debt, with the exception of 
Rs. 16,000 which were paid on 1892 and 1893, has not been 
paid, and the Court of Wards did not transfer the mortgaged 
property to the mortgagees, and the management of the estate 
was relinquished by the Court of Wards. Their Lordships are of 
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P. C. opinion that under these circumstances the moneys remaining 
1yjg Unpaid under the mortgage became payable, and the plaintiffs 
“rv were entitled to bring this suit for sale. Their Lordships will 


GunansincH humbly advise His Majesty that the decree of the Judicial 
v. Commissioners should be affirmed, and that this appeal should 


et be dismissed. The appellants must pay the costs of this appeal. 
Sir Joh ‘ 
"Edge. Appeal dismissed. 
Solicitors for the appellants: Downer & Johnson. 
Solicitors for the respondents: T. L. Wilson & Co. 
[On appeal from the High Court of Judicature at Madras.] 
Present: 
Lorp MOULTON, SIR JOHN EDGE AND MR. AMEER ALI. 
1913 ee ROW 
April 8. `. TULJARAM ROW. 


Hindu Law—Suit for partition—Father as guardian ad lilem of his minor 
son—Father’s powers to compromise—Cude of Civil Procedure (Act XIV 
of 1882), Sec, 462—Sanction of Court. 


Where a Hindu father is party to a partition suit and is himself the 
next friend or guardian of hisminor son, who is also a party to the suit, 
the father’s powers to bind the minor son by a compromise of the suit 
are controlled by s. 462 of the Code of Civil Procedure, 1882, and he can 
not do any act in his capacity of father or managing member which he 
is debarred from doing as the next friend or guardian without the leave 
of the Court. 

Where in a suit for partition of joint Hindu family property a father 
was party and was himself the guardian ad litem of his minor son (also 
aparty to the suit) the decree directed that certain monies should be 
paid to the father, who afterwards under a compromise entered up 
satisfaction of the decree.— 

Held, that the fact, that monies were made payable to the father who 
was admittedly representing his branch of the family, made no differ- 
ence in the duty which lay on him to obtain the leave of the Court toa 
compromise which was clearly intended to affect the rights and inter- 
ests of his son; and that as no leave was obtained from the Court in 
regard either of the compromise or the satisfaction entered’ thereunder 
of the decrea they were not binding on the son, who must be remitted 
to his original rights under the decree. a 


THE parties in this case were Hindus and the suit giving 
rise to the appeal was instituted by the appellant, as plaintiff, 
* Reported by J, M, Parikh, Barrister-at-Law, London. 
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who was the son of Rajaram the defendant-respondent, 
and the nephew of -Tuljaram the rst defendant-respondent. 
The appellant alleged that after a decree had been passed in 
a partition suit against the rst respondent and in favour of 
the 2nd respondent as representing himself and his branch of 
the family ordering the rst respondent to pay a sum of 
Rs. 86,000 odd with future interest to the 2nd respondent, the 
latter entered into a compromise with the former and in 


pursuance of such compromise entered up satisfaction of the. 


decree. The appellant, who was a party to the partition suit, 
was aminor at the time and his father was appointed his 


guardian ad litem. The appellant complained that no leave . 


was obtained from the Court in regard either of the compro- 
mise or the entering up of satisfaction of the decree and 
claimed that they were-not binding on him. The appellant 
also alleged that there was no consideration for the compro- 
mise and challenged it as fraudulent. The learned Judge, who 
tried the suit, dismissed it holding that the compromise was 
binding on the appellant and that there was consideration, 
which consisted in the withdrawal by the rst respondent of 
his then pending appeal against the decree in question, that 
the compromise in question along with two other must be 
regarded as a family arrangement, and no ground had been 
shown for reopening such an arrangement, and that no sanction 
of the Court was required under s. 462 of the Code of Civil 
Procedure, 1882, as the money under the decree was payable 
personally to the appellant’s father, who acted in his personal 
capacity in entering into the compromise. This decision was 
affirmed on appeal by two learned Judges of the appellate 
Court for the following reasons :— 
“ Tt is contended before us that as the plaintiff was a minor defendant in 
that suit any compromise entered into by the znd defendant, his father, 
who was his guardian ad litem is not binding on him, as the sanction of 
the Court was not sought for and obtained. It is argued that though a bona 
fide compromise by a father ora managing member of a family of a dis- 
putéd claim may be in certain circumstances binding on the minor members 
of the family, yet when the minor isa party tothe suit, he will not be 
bound by a compromise entered into by his father, appointed by the Court 
guardian ad litem, without the sanction of the Court; nor will he be bound 
by any such compromise even when a person other than the father or guard- 
ian under Hindu Law isthe guardian ad litem, because it is urged that 
when a guardian is appointed by the Court the minor becomes a Ward of 
Oourt and any power which his father or any other person may have to bind 
‘his interest in any property in a pending suitis put an end to. We feel 
.that there is great force in thsi contention, and if it were necessary tg 
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decide the question, we should hesitate to hold that a, minor would be bound 
by any compromise with reference to such property without the sanction 
of the Courts 

“ In this case, however, a decree has been passed determining the rights 
ofthe parties and the decree made the money (Rs. 86,000) payable to the 
plaintift’s father the srd defendant in that suit. No sum was payable to the 
plaintiff who was the 6th defendant in that suit. Itis, no doubt, true that 
the money was by virtue of the Hindu Law payable to the plaintiff’s father 
ag the representative of the branch of the family consisting of himself and 
his descendants, whether or not they were parties to the suit, and he was 
entitled to receive it only as ancestral property not as separate property. 
But so far as the question before us is concerned he was the sole decrees 
holder entitled to execute the decree or enter up satisfaction. 

Section 462, Civil Procedure Code only precludes ‘the next friend or 
guardian for the suit’ from entering into any agreement “ on behalf of a 
minor” without leave of the Court. If, therefore, some other person had 
been the minor’s next friend or guardian for the suit, then the plaintiff’s 
father could have entered into the agreement now in question with Tuljaram 
the judgment-debtor on his own behalf without any reference to s, 462, Civil 
Procedure Code. His appointment as guardian ad litem would not deprive 
him of his capacity to act on his own behalf. But as the money was made 
payable to him only‘as the representative of the family of which he is the 
head, the compromise he entered into will be binding on the other mem- 
bers, including the plaintiff, only if it 1s a bona fide compromise of a 
disputed claim, The learned Judge has held that this agreement (AA) 
was part of a family settlement which put an end to the disputes between 
all the members of the family and enabled the heads of the three branches 
of the family which thenceforth became divided from one another—the 
fourth being represented by a widow—to carry on in partnership the valu- 
able business of the Scottish Press which would have been jeopardized by 
further quarrels. The plaintiff has not given any oral evidence. The 
documentary evidence has been read tous. It certainly shows that Tulja- 
ram believed that he had good grounds for appealing against the decree in 
the suit. He had competent counsel to advise him. ‘The correspondence 
also shows that the matters in dispute were discussed fully between the 
parties and their advisers. The main questions raised in appeal as to the 
ownership of the half share of the Scottish Press which was purchased in 
Tuljaram’s name and his liability for failure to collect over a lac of Rupees 
due tothe family were undoubtedly substantial questions, The withdrawal 
of his appeal was, therefore, in our opinion, good consideration to justify 
the plaintiff's father in entering into the compromise, The terms of the 
compromise differed as between the parties because the circumstances 
were different. Weare, therefore, unable to treat therelease(A A) asa 
gift by the plaintiff’s father to his brother Tuljaram being of the opinion 
therefore’ that the agreement is binding on the plaintiff, we dismiss the 
appeal with costs.” 


The plaintiffs appealed to the High Court. 


De Gruyther K. C. (Brown with him), for the appellant. -The 
decree in the partition suit under which the first respondent 
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was ordered to pay a certain amount to the second respondent 
was made in his favour as representing his branch of the 
family, of which the appellant was admittedly a member. The 
compromise therefore affected the appellant’s rights and 
required the sanction of the Court under s. 462 of the Code of 
Civil Procedure, 1882. It is admitted that there was no sanc- 
tion and consequently the compromise is not binding on the 
appellant. Ifit be contended that the appellant’s father was 
not acting on behalf of the minor in entering the compromise, 
then in that case there is no compromise as far as the appell- 
ants’ interest is concerned. 
(Counsel was stopped.) 


Sir H. Erle Richards K. C. and Dunne, for the first respon- 
dent.—Section 462 of the Code of Civil Procedure was intended 
to cover a class of cases in which the minor has an immediate 
interest in the subject-matter of the compromise. But here he 
had no interest in the decree made in the partition suit and 
consequently the section in question has no application. The 
present case is distinguished from the case of Virupakshappa v. 
Sidappa(t) where the minor was givena share under the decree, 
A father can bind his minor son by a compromise of a disputed 
claim without having a guardian for the minor, who need not 
be a party to the agreement and it is submitted that the section 
in question does not control the father’s powers to compromise 
suits when the compromise does not affect the minor’s interest. 

Their Lordships intimated that the compromise in question 
came within s. 462 and called upon counsel to argue the case 
as regards the relief to be granted to the appellant in the 
present appeal. 


De Gruyther K. C. referred to Manohar Lal vy. Jadu Nath 
Singh(2) and submitted that there should be a declaration that 
the compromise and the satisfaction entered up thereunder are 
not binding on the appellant, who should be remitted to his 
rights under the decree in the partition suit. 


Sir H. Erle Richards K. C. and Dunne submitted that the 
compromise was binding on the appellant’s father in respect of 
his own share. 


De Gruyther K. C., in reply, further referred to s. 562 of the 
Code and submitted that the case should be sent back to the 


SS LP A a AES ae ORR EE RROD 
(1) (1901) I. L. R. 26 Bom. 109. (2) (1906) L. R. 33 I, A. 128, at 
E ' pp- 181 and 132, 
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High Court for trial of other issues. 
The judgment of their Lordships was delivered by 


Mr. AMEER ALI .—This is an appeal from a judgment and 
decree of the High Court of Madras, dated the 28th of Septem- 
ber 1909, which, affirming a decree made in the exercise of its 
original civil jurisdiction on the and of September 1908, dismiss- 
ed the plaintiffs suit. 

The facts which have given rise to the present action relate 
back to the year 1886. The defendants Tuljaram and Rajaram 
are two brothers, being the sons of one Venkata Row, who 
died in 1871. Tuljaram and Rajaram, with two other sons of 
Venkata Row named respectively Rama Chandra Row, since 
deceased, and Luchmana Row, formed a joint undivided Hindu 
family. In 1881 there was a dissolution of the joint family 
and a partial division of the family property. A large propor- 
tion of the assets was, however, left undivided in the hands 
and under the control of Tuljaram, the first defendant, who 
seems to have been the managing member of the family in 
respect at least of the business or businesses in Madras. 

In 1886 a suit was brought on the Original Side of the High 
Court of Madras by Atmaram, the son of Luchmana Row, 
against Tuljaram for ascertainment of the remaining undivided 
family assets in his hands, for accounts and partition and other 
reliefs, This seems shortly to have been the general scope of 
the action instituted in 1886, in which Rajaram, the present 
plaintiff's father, and other surviving members. of Venkata 
Row’s family were parties. The plaintiff, Ganesha Row, who 
was not born at the time of the institution of the suit, was 
added as defendant on his birth in December 1887, and by an 
order dated the 2zoth November 1888, his father Rajaram was 
appointed his guardian ad litem. 

On the r4th of January 1892 a preliminary decree was made 
declaring the rights of the parties and directing accounts 
against Tuljaram. - 

By the final decree made on the 21st of October 1896 and 
a subsequent order of the 17th of August 1897, he was declared 
accountable to the family for a considerable sum of money, 
the share of the plaintiff’s branch in the total sum being, 
according to the High Court, about Rs. 86,000. Tuljaram 


. appears to have filed an appeal from the final decree of the 


first Court, and during, its pendency he entered into agree. 
ments with the adult parties to the suit by which they either 


Py 
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abandoned their claims, as in the case of the plaintiff’s father, 
or compromised them for smaller sums. 


Rajaram’s agreement, which is dated the 21st of November 


1897, recites that he “acting for himself and as guardian for 
his minor son Venkata Row” (another name for the plaintiff) 
“ with a view to terminate the litigation that had been going 
on in the family for the past eleven years and more, and to 
make an amicable settlement of all matters in dispute between 
the several members of the family,” and in consideration of 
the defendant Tuljaram consenting to withdraw his appeal, 
Rajaram agreed to “relinquish and disclaim for himself and 
for his minor son Venkata Row” the several sums of money for 
which Tuljaram was found liable to Rajaram’s branch, and 
“to release and discharge Tuljaram from all liability in respect 
thereof of himself and to his minor son Venkata Row.” And 
on the 25th of November 1897, Rajaram instructed the Regi- 
strar of the High Court “to enter up satisfaction of the 
decree ” in respect of the several sums which amounted in 
the aggregate to something like Rs. 86,000. Tuljaram also 
on his side withdrew the appeal he had preferred against the 
decree. Admittedly no leave was either applied for or obtain- 
ed from the Courtin regard either of the agreement or the 
entering up of satisfaction of the decree. ` 

Matters remained in this condition until the plaintiff attain- 
ed his majority. After some preliminary proceedings to which 
it is unnecessary to refer for the purposes of this judgment, 
he brought this suit on the 7th of November 1906 to recover 
from the defendant Tuljaram on the basis of the decrees 
in the suit of 1886 asum of Rs. 1,60,000 principal and 
interest. 

Rajaram was also made a defendant in this action, and his 
acts relating to the agreement and the satisfaction entered 
under it were challenged as fraudulent, without consideration 
and not binding on the plaintiff, having been made without 
leave of the Court. : 

The learned Judge on the Original Side of the High Court 
who tried the case was of opinion that the suit was not main- 
tainable in view of the provisions of s. 244 of ‘the Code of 
Civil Procedure. Treating it, however, as an application under 
that section, he dealt with the matter on its merits. 

. He held that the compromise entered into by Rajaram was 
binding onthe plaintiff, and that it was supported by consi- 
deration which consisted in the withdrawal by Tuljaram of 
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his appeal. The principal ground of his judgment is to be 
found in the following passage :— 

In this case under the terms of the decree the money in respect of which 
the agreement AA was arrived at and satisfaction entered up was made 
payable to the third. defendant personally and not to the minor sixth 
defendant. Ifthe minor had been represented by another guardian ad 
litem the third defendant could just a8 well have made the compromise 
and entered up satisfaction of the amount payable to him under the decree 
and it could not have been suggested that s. 462 was applicable to the case. 
It makes no difference in my opinion that the third defendant happened to 
be the guardian ad litem of the sixth defendant because in making the com- 
promise and entering up satisfation he was not acting as guardian ad litem 
on behalf of the minor sixth defendant but as the third defendant in 
the suit, 

The learned Judge accordingly dismissed the plaintiff’s suit, 
and his judgment has been affirmed on appeal by the High 
Court in its appellate jurisdiction. With regard to the inva- 
lidity of Rajaram’s acts as affecting the plaintiff’s rights, the 
learned Judges in the appellate Court have taken the same 
view as the first Court, that Rajaram, in-entering into the com- 
promise, acted in his personal capacity, which they considered 
him competent to do as “his appointment-as guardian ad litem 
would not deprive him of his capacity to act on his own be- 
half.” They were further of opinion that “ as the money was 
made payable to him only as the representative of the family 
of which he is the head, the compromise he entered into will 
be binding on the other members, including the plaintiff, only if 
itis a bona fide compromise of a disputed claim.” 

It seems to their Lordships that there is a fallacy underlying 
the reasoning on which the Courts below have proceeded. 
No doubt a father or managing member of a joint Hindu family 
may, under certain circumstances and subject to certain condi- 
tions, enter into agreements which may be binding on the 
minor members of the family. But where a minor is party to 
a suit and a next friend or guardian has been appointed to 
look after the rights and interests of the infant in and concern- 
ing the suit, the acts of such next friend or guardian are subject 
to the control of the Court, Section 462 of the Code of Civil 
Procedure expressly provides that— 

No next friend or guardian for the suit shall, without the leave of the 
Court, enter into any agreement or compromise on behalf of a minor, with 
reference to the suit in which he acts as next friend or guardian, 

The Courts in India seem to think that because Rajaram was 
à party to the suit of 1886 and was also guardian ad litem fot 
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his minor son, who was a member of the joint family whom 
Rajaram was representing, it was open to him to enter into the 
compromise in his personal capacity, and as it was a dona fide 
settlement of a disputed claim, it became binding on the minor 
by virtue of his having acted as the managing member of the 
family. How far the acts of a father or managing member may 
affect a minor, who is a party to ‘the suit represented by 
another person as next friend or-guardian ad ditem, is a question 
which does not arise in the case, and their Lordships are not 
called upon to express an opinion on it. But they consider it 
to be clear that when he himself is the next friend or guardian 
of the minor his powers are controlled by the provisions of the 
law and he cannot do any actin his capacity of father or 
managing member which he is debarred from doing as next 
friend or guardian without leave of the Court. To hold other- 
wise would be to defeat the object of enactment, 

The learned Judges, however, seem to have lost sight of the 
fact that the agreement, which is challenged in this case, was 
entered into by Rajaram not only on his own behalf but also 
on behalf of his minor son, for whom he was guardian in the 
suit.- Their Lordships are of opinion that, in view of the provi- 
sions -of s. 462, he had no authority to enter into any com- 
promise or agreement purporting to bind the minor. 

In their Lordships’ judgment the fact that the monies were 
made payable to Rajaram, who was admittedly representing 
his branch of the family, makes no difference in the duty 
which lay on him to obtain the leave of the Court to an agree- 
ment which’ was clearly intended to affect the tights and inter- 
ests of his son. 

Their Lordships are of opinion that there should be a decla- 
ration in this case that the agreement of the 21st November 
1897 and the satisfaction entered thereunder are not binding 
on the plaintiff and that he is remitted to his original rights 
under the decrees in the suit of 1886. 

Their Lordships will, therefore, humbly advise His Majesty 


that the decree and judgment of the High Court should be set _ 


aside, that a declaration should be made in the terms stated, 
and that the case shotild be returned to the High Court to 
deal with the other questions covered by issues Nos, 6 and 7 
arising between the parties. 

‘The respondent Tuljaram will pay the costs of the appeal 
to the High Court in its appellate jurisdiction and the costs of 
this appeal. The costs of the trial on the Original Side of the 
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High Court, and those which will be incurred in the future 
proceedings, will abide the result of those proceedings. 


| Appeal allowed and case remanded. 


Attorney for the appellant: Douglas Grant. 
Solicitor for the first respondent : John Josselyn. 


[ On appeal from the High Court of Judicature at Madras. ] 
Present : 


LORD ATKINSON, Lorp SHAW, LORD MOULTON, SIR 
JoHN EDGE AND Mr. AMEER ALI. 


JOOPOODY SARAYYA 
v. 
PULAVARTI LAKSHMANASWAMY. 


Claim for a share of partnership business—Dissolution—Evidence—A ccounts 
—Presumption—Conduet of parties—Limitation—Indian Limitation Act 
(XV of 1877), Sch, 2, Art. 106. 


Where in a suit brought in 1902 for a share in a partnership business 
it was proved that since the establishment of the partnership in 1868 
down to 1891 annual accounts suitable as those of a current partnership 
business were regularly rendered between the contending parties, and 
that those accounts entirely ceased in 1891 in which year the account 
furnished was a capital account showing a complete division of the part- 
nership shares:— 

Held, thatthe presumption was for dissolution in 1891; that the 
fact that the subsequent conduct of the parties was consistent only 
with dissolution put it beyond doubt that the partnership was dissolved 
in 1891 ; and that the suit was barred by the three years’ limitation pro- 
vided by the Indian Limitation Act (XV of 1877), Art. 106, 


THE main questions for determination on this appeal were 


as to whether the appellants were entitled to an account ofa 
partnership business carried on at Akuvidu and to recover: 
their share of the assets and property thereof, or whether their 
claim was barred by limitation. 


The appellants and the first defendant, who were members 


of a joint Hindu family, carried on a business at Kottapally 
and also another business in partnership with Venkanna, the 
second defendant at Akuvidu. Venkanna was the sole manager 
of the latter business which was started in about 1868. 








* Reported by J, M. Parikh, Barrister-at-Law, London. 
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A partition was made in 1891 of the Kottapally business and 
properties amongst the members of the said joint family. 

On the 19th December Tgo2, the appellants instituted the 
“present suit against the first defendant Sri Ramamoorthy, the 
said Venkanna (since deceased ) and Lakshmanaswamy, his 
adopted son the sole respondent. 

By their plaint they prayed as against the said Venkanna 
and the respondent that the said Akuvidu partnership should 
be dissolved and wound up, that an account be taken of ifs 
dealings and assets including an’ enquiry as to the properties 
purchased out of the funds thereof, that the half share of the 
Kottapally branch be ascertained and that three shares there- 
of be made over to the appellants with cost, and for further 
and other relief. 

Against the first defendant the appellants claimed partition 
of certain family property, but that claim was compromised 
before trial. i 

Venkanna and the respondent alleged that thirty years pre- 
viously an agreement had been come to between the Kottapally 
branch on the one side and the said Venkanna on the other, 
whereby each party was to have a half share in the two busi- 
nesses. They further alleged that in 1890 or thereabouts an 
arrangement was come to between the two parties, whereby 
the Kottapally branch were to take as their share ofthe said 
two businesses the Kottapally business, and that the said 
Venkanna was to have as his share the Akuvidu business, that 
since the said Vankanna has been enjoying the property of the 
latter business separately, that the said Akuvidu partnership 
ceased at the time aforesaid, and they pleaded that the suit 
„was barred by limitation. 

The Subordinate Judge found inter alia that the said 
Venkanna had had no interest in the said Kottapally properties 
and business, that the Kottapally branch of the family had 
owned a half share of the Akuvidu business and properties, 
that there was no settlement or agreement in 1890 as „alleged 
in the written statement, or in 1891 as alleged at the trial, 
that the Kottapally branch were to take the Kottapally pro- 
perties, and.that the said Venkanna was to take the Akuvidu 
properties and business, that the appellants continued to pos- 
sess their interest in the’ said last mentioned properties and 
business, and that subsequent to 1891 there had been various 
attempts made by them to secure a division of the said pro- 
-perties; he held therefore that no question of limitation arose in 
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P. O. the case and that the plaintiffs were entitled to a share in the 
1913 said business at Akuvidu. In the result he decreed the suit. 
-~ The High Court on appeal held that the partnership must 

Soovoopy be treated as having been put an end. toin 1891, that thè 

v. plaintiffs were not treated as partners subsequent to that date, 
PuLavaRtl ond that therefore their claim was barred by limitation. 
The decree of the lower Court was dismissed with costs. 


The appellants thereupon appealed to His Majesty in 
Council. i ; 


A. M. Dunne, for the appellants.—The case ‘was not tried 
on the question that the conduct of the appellants raised a 
presumption that the partnership was dissolved in 1891 because 
they were excluded from the business and their subsequent 
conduct was consistent only with dissolution. The question 
tried was whether there was a dissolution in 1891. 

[ LORD ATKINsON.—You have to prove that the partner- 
ship existed up to within three years prior to the suit.] — 

It is admitted that there was a partnership and that it con- 
tinued until 1891. It wasa partnership at will and it follows, 
as a matter of law, from the admissions that it continued up 
to the time of the suit unless the other side proves that there 
was a dissolution. The only dissolution alleged is that of 1891 
and it is submitted that the evidence fails to establish that 
allegation. There is evidence to show that the partnership 
continued after 1891 and there were subsequent demands for 
accounts and share of profits.. The last demand was in 1901 
when the respondent refused to account. The period of limi- 
tations began torun from igor, when the cause of action 
arose. The suit is therefore not barred under Art. 106 of Sch. 
2 of the Limitation Act of 1877. 


De Gruyther K. C. (Brown with him), for the respon- 
dent.—The partnership was between the joint family of the 
appellants on the one hand and Venkanna on the other. 
Partition in the joint family admittedly took place in 1891, 
when the partnership in question must necessarily have been 
dissolved : Indian Contract Act (IX of 1872), s. 253. If there 
was a partnership after 1891, it must have been a new partner- 
ship on new terms with new partners. But no such partnership 
is alleged. The alleged demands in 1893 and 1895 were for 
fixed amounts as the appellant’s shares. They were liquidated 
debts and as such became barred in 1901. They do not save 
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. the suit brought in 1902 from limitation. There are concurrent P. ‘C. 


- findings that the partnership was dissolved in 189r. 
(Counsel was stopped.) 


Dunne replied. 
The judgment of their Lordships was delivered by 


Lorp SHAW.—This is an appeal against a decree of the 
‘High Court of Judicature at Madras, dated the roth December 
` 1908, which reversed a judgment of the Subordinate Judge of 

Rajahmundry, dated the 16th September 1905. The suit as 
brought included a claim for partition of certain family pro- 
perty. That part of the suit has been settled. What remains 
constitutes the subject of the present appeal. The assertion is 
‘that the plaintiffs: family has a half share, along with the 
defendant (the present respondent), in a partnership business 
“carried on in Akuvidu. The High Court has held that this claim 
is barred by limitation and has dismissed the suit. 

It is unnecessary to refer to various other pleas in the case, 
including those founded on an alleged misjoinder of causes of 
action, because, in the opinion of their Lordships, the conclu- 

‘sion reached by the High Court on the plea of limitation was 
clearly correct. 3° 

In or about the year 1868 a partnership business was started 
-in Kottapally. At a later date a business was started at Aku- 
- vidu. This latter was throughout under the management of 
one Venkanna, the adoptive father of the respondent. The 
‘position of Venkanna (who was the second defendant in the 

suit) was this: He maintained that in both businesses he had 
ahalf share; that in, or shortly before, the year 1891, an 
arrangement was made under which the joint family Tepre- 
sented by the appellants made a partition of their family 
‘property; and it cannot be denied that, with regard to the 
Koitapally business, this partition became an accomplished 
fact. Venkanna, however, further maintained that there were 
cross-claims; that he was entitled to a certain share of the 
assets of the Kottapally business ; that, on the other hand, the 
joint family was entitled to certain share in the Akuvidu 
‘business; that these claims were set against each other, and 
that from 1891 the joint family has had no share in the Akuvidu 
business. 

It has to be admitted that, if a partition has taken place of 
the joint family property, it is at least not unlikely that that 
‘would have extended to all the businesses which the joint 
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family shared ; and it must further be conceded that, if the joint 
family’s interests were divided, a dissolution of the Akuvidu 
partnership with Venkanna was naturally incident to the 
situation thus created. Different persone had arisen in law, 
and with these it was open to Venkanna to say whether he 
should be allied in partnership or not. What Venkanna does 
say is, that the dissolution—thus not unnatural in the situa- 
tion of the joint family affairs in 1891—did in fact take place. 
If this is so, the suit which was initiated eleven years after that 
event, is, of course, barredby the three years’ limitation esta- 
blished by Art. 106 of the Limitation Act. : 

In the opinion of their Lordships, the High Court has come 
to a correct conclusion, and it is quite unnecessary to enter upon 
the details of the case, which, in the view taken by the Court, 
amply confirm the result which has been reached, 

Four salient points may simply be noted : (1) Prior to 1891, 
and year after year, detailed accounts, suitable as those ofa 
current partnership business, were rendered as between thé 
joint family, on the one hand, and Venkanna on the other, 
After that year these accounts entirely ceased. But (2) in the 
year 18g1 an account was furnished of a different character. 
That account, in their Lordships’ opinion, was to all intents 
and purposes not a revenue but a capital account, showing a 
complete ‘division of the partnership shares. It was, in short, 
in form and in substance an account entirely suited to the event 
and purposes of dissolution of a partnership. (3) From that time 
forward Venkanna managed the Akuvidu business without any 
interposition or interference by the joint family or any repre- 
sentative thereof in their interest. It is true that certain 
requests were made to Venkanna for payment, but these were 
requests, not for a share of profit, but for the payment of the 
balance due upon the dissolution account. Finally (4), Ven- 
kanna having been apparently throughout maintaining that his 
liabilities under the Akuvidu business were balanced by his 
share of the assets in the Kottapally business, the dispute was 
arranged by a letter of the 3rd May rgo1, the authenticity and 
importance of which is not denied. It was written to Ven- 
kanna by the first three plaintiffs and by Lakshmanaswamy, . 
who is called as the first defendant. In fact, it is the letter of 
the members of the joint family ; and in this letter, signed by 
them, they admit to Venkanna “you are singly carrying on 
business,’ and they refer to the “verbal arrangement before this 
among ourselves that the property acquired by you by carrying 
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on business at Akuvidu, and the property acquired by us by 
carrying on business at Kottapally, should be duly divided and 
taken according to shares.” They then narrate their unani- 
mous request for a settlement and agree to take from Venkanna 
asum according to his wishes. Serious questions might be 
raised as to whether the writers of such a letter were not 
barred from thereafter instituting the present suit, but for the 
purpose of the point of this decision itis sufficient to say that 
it completely confirms the idea of a dissolution of partner- 
ship having beén effected at a previous date, and it squares 
with the events on that footing which took place in the year 
1891. 

Mr. Dunne presented a careful argument, in which he strongly 
insisted that, as the Akuvidu partnership was one at will, 
it must be presumed to last till now, unless a definite date of 
dissolution could be put forward and made out. But, in their 
Lordships’ opinion, this has been done, and ina substantially 
conclusive manner. When aunual accounts ceased, and a final 
account, showing the division of both capital and revenue, 
was made out, the presumption was for dissolution as at the 
definite date of the year in account thus closed. The cessa- 
tion of the annual accounts points to some radical change 
having taken place, and the other circumstances above noted 
leave little doubt upon the mind that that change was the 
dissolution of the firm as in the year mentioned. 

All other questions in the case are thusatan end. Their 
Lordships will humbly advise His Majesty that the appeal 
should be dismissed and the judgment of the High Court 
affirmed. The appellants will pay the costs of this appeal. 


Appeal dismissed. 


Solicitors for the appellants: Sanderson, Adkin, Lee & Eddis. 
Attorney for the respondent : Douglas Grant. . 
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( On appeal from the Court of the Judicial Commissioner of Oudh.) 
Present: 


Lorp SHAW, LorD MOULTON, SIR JOHN EDGE 
AND Mr. AMEER ALI. 


RAJA DEBI BAKHSH SINGH 
v. 
HABIB SHAH. 


Code of Civil Procedure (Act V of 1908), See, 151 and Order XXII, 2, s—Suite l 


Non-appearance of the plaintif—Dismissal of suit for default—Death 
of the plaintif—Mistake—Inherent powers of the Court--Legal represen= , 
tative—A pplication for substetution—Practice, 7 d 


Where the fact that the plaintiff was dead was unknown to the J udge, ; 
who dismissed the suit for non-appearance of the plaintiff and the de- ` 
ceased plaintiff's son applied within six months’ under the Indian 
Limitation Act (IX of 1908), Sch. 1, Art, 176, to have his name substi- 
tuted in place of his deceased father under the Code of Civil Procedure 

Act of V 1908 ), 0. XXII, r. 3 = 

Held, (1) that the Rules or Orders of the Code dealing with the case -- 
of non-appearance of a suitor were inapplicable to the ‘situation which 
arose when the suitor was dead, that upon being pointed out the mistake 
it was the duty of the Court to rectify it, and that the application for 
substitution should be granted and the suit proceeded with. i 

(2) That quite apart from s. 151 of the Code of Civil Procedure, 1908, 
the Court possessed an inherent power to rectify the mistake which had ` 
been inadvertently committed, but that section could be properly invok- ° 
ed and, apart from points of procedure and otherwise, should be 
taken advantage of. 


Tue question for determination was whether the appéllant 
could maintain the present suit or not. < 

Raja Muneshar- Bakhsh Singh, father of the appellant, insti- 
tuted a suit for recovery for arrears of rent against the re- 
spondent under a lease, and filed his plaint on the 3rd of May. 
r911 in the Court of the Deputy Commissioner of Bahraich: - 
The respondent filed his written statement on the 31st May 
Igtl. 

On the 21st June r911 the said Raja Muneshar Bakhsh Singh 
died. But the Deputy Commissioner was not aware of the ~ 
fact and on the 4th July 1911, the date fixed for hearing, he 
dismissed the suit because the plaintiff was not present. 

On the 4th August r911 the appellant the only son of the 





deceased plaintiff made an application purporting to be under 
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O. XXII, r.3 and O.IX r. 9, of the Civil Procedure Code, P. ©. 
1908, praying that his name might be substituted in place of his 1913 
deceased father and that the order dated the qth July rorr c= 
might. be set aside. On the date of the application Rasa Dasi 
the agent of the appellant left the application with the | v. 
General Superintendent -of the Court of the Deputy Harm Smar 
Commissioner of Bahraich at 4-30 P. M. stating that he 
was waiting in the Court from 2 P. M. till then to present it 
but that he was unable to do so as the Deputy Commissioner 
had not taken applications on that date ; the General Superin- 
tendent reported this statement to the Deputy Commissioner 
who, on the 4th August 1911, made an order in these terms :— 

“He was in my Court and might have filed it then. It may 

“be accepted.” : 

On the 11th September 1911, the Deputy Commissioner 
granted the application and made the order which is fully 
‘set out in their Lordships’ judgment. 

The respondent applied to the Court of the Judicial Commiss- 
ioner of Oudh for revision of thè orders of 4th August 1911, 
t1th September rgrı and on the sth December Igtr that 
Court passed a decree setting them aside. The learned Judi- 
cial Commissioners held that the appellant’s application 
should have been dismissed as there was nothing on the record 
to show that there wasa report of the succession to the 

- deceased plaintiff as required by cl. 5 of s. 34 of the Rent Act 
( III of 1901, U. P. ), that even if they were wrong in that 
conclusion the appellant’s application under O. IX, r. 9, must 
be taken to have been filed on the 4th August 1911, which was 
after the period of thirty days’ limitation prescribed in that 
behalf and the application was therefore barred by limitation ; 
and that O. XXII, r. 3 did not give the legal representative 
six months to apply to set aside dismissal. 

The appellant then applied for a review on the ground that 
the dismissal of the suit under O, IX, r. 8, was. ultra vires, 
that the Court of the Deputy Commissioner had inherent juris- 
diction under s. 151 of the Civil Procedure Code to set aside 
its own order, and that no effect was given to O. XXII, r. 3. 

On the zoth February 1912, the Court of the Judicial 
Commissioner of Oudh delivered final judgment and held that 
the dismissal of the suit under O. IX, r..8 was ultra vires, 
that s. 151 of the Code of Civil Procedure was ousted by the 
terms of O. IX, t. 9, and that O. XXII, r. 3, did not apply 
where the suit had been dismissed, and they thereupon pass- 
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ed a decree affirming that of the sth December 1911, and dis- 
missed the application for review. 
The material facts of the judgment were as follows :— 


“The argument is that inasmuch as the original plaintiff Muneshar Bakhsh 
was dead on the 4th July 1911 when the Deputy Commissioner dismissed 
the suit for default his order for dismissal was ultra ires and was an order 
which the Deputy Commissioner was bound to ignore on his being inform- 
ed subsequently of the fact of Muneshar Bakhsh’s death on the 218b June 
1911, 

We are unable to admit the proposition that the Deputy Commissioner’s 
order of dismissal was an order ultra vires, On the contrary itis clear 
that the order was intra vires and one which the Court was in the circum- 
stances bound to make, The words of O. 9, r. 8, are imperative, 
Where.. the plaintit does not appear...,..the Court shall make an order 
that the suit be dismissed...‘ There can be no doubt whatever that on the 
4bh July the plaintiff did not appear and in the absence of any information 
asto the cause of his non-appearance we fail to see how the Court could 
have acted otherwise than it did. It is said that the Deputy Commissioner 
could have ignored this previous order or could have set it aside under 
B, 151 of the Code of Civil Procedure, But the case cannot be brought 
within the terms of s, 151 for the Court could not take action;under that 
section seeing that a'procedure for setting aside an order of dismissal is 
specially provided in O, 9 of the Code, 

It is claimed that the effect of our decision is to set at naught all the 
provisions of the Code of Civil Procedure and the Limitation Act which 
allow a period of six months within which the representative of a deceased 
party can apply to have his name substituted on the record, This matter 
was discussed in our order of the 5th December last and itis hardly neces- 
sary to add anything to what has already been said; but we think we may 
with advantage add afew words in order better to elucidate the matter 
under consideration, The application presented on behalf of Debi Singh 
was presented with two purposes lı) to have the order of dismissal of the 
suit set aside and (2) to have the suit continued after the name of Debi 
Singh had been brought on the record as plaintiff in place of his deceased 
father, No doubt six months from the date of the decease of the plaintiff 
are allowed to his legal representative for the purpose of making an appli- 
cation to have his name brought on the record go asto enable him to 
continue the suit. 

Buta reference to O. XXII in general and to Rule 3 of that order in 
particular shows clearly that what is contemplated in the cases referred to 


- in O, XXIIT is an application made while a suit is still pending. To take tha 


words contained in Rule 3 of that order: “Tho Court......... shall cause the 
legal representative of the deceased plaintiff to be made a party and shall 
proceed with the suit.” These last words obviously reter to a case which 
is still undecided. The Court after having made the substitution continues 
the hearing of the suit from of the point to which it had advanced at ithe 
time when the deceased party died. In the present case the suit had come 
entirely to an end by virtue of the order of the 4th July 1911 by which the 
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suit’ was dismissed for default and no substitution of the name of Debi 
Singh as plaintiff in place of his deceased father could be made unless and 
until the suit had been revived by means of an order passed under 
0. IX, r.9. The first necessary step was to get the order of dismissal set 
aside and to that end presentation of an application within thirty days from 
the date of the order of dismissal was essential. This was not done. The 
law on the subject is clearly explained in the case reported in 6 Oudh Cases 
34. According to-this ruling of our Court, differring from the view of the 
law taken elsewhere, the representative of a deceased party is competent to 
make an application under O. IX, r. 9; but the fact that such applica- 
tion is made not by the original plaintiff but by his legal representative 
cannot operate to extend the period of limitation preseribed for it. Debi 
Singh might as was said in the ruling just referred to perhaps have filed 
a fresh suit. In anycasehe had a remedy hy application under O. IX, 
r. 9, ‘and he availed himself of it but did not do so within the time pres- 
cribed by law. Weare unable therefore to see how it can be said that our 
decision of the Sth December 1911 in any way ignores the provisions of 
the Code of Civil Procedure and the Limitation Act.” 


The appellant thereupon appealed to His Majesty in Council. 


De Gruyther K. C. and S. A. Kyffin, for the appellant—The 
plaintiff had died about a fortnight before the suit came on for 
hearing on July 4, 1911, when the Deputy Commissioner, who 
was not aware of the fact, dismissed the suit for default under 
O. IX, r. 8. 

[Lord MovuLton.—The Court cannot dismiss a suit for 
non-appearance where the plaintiff is dead. ] 

It was a mistake and the Deputy Commissioner was right in 
rectifying it. At any rate any defect in procedure was cured 
by the powers conferred on him by s. 151 of the Code of Civil 
Procedure, 1908. The application under O. XXII, r. 3 was 
made within the period of six months limitation under the Limi- 
tation Act, 1908, Sch. 1, Art. 176, and it is submitted that the 
order of the Deputy Commissioner is right and should be 
restored. But the Court of the Judicial Commissioner says 
that the appellant ought to have applied under O. IX, r. 9, to 
set aside the order for dismissal. 

[ Lorn MouttTon.—It has nothing to do with the case, ] 

Even if it were applicable, itis evident that the Deputy 
Commissioner accepted the appellant’s application. His action 
amounts to the exercise of his discretionary powers under s. 5 
of the Limitation Act, 1908, to extend the period of thirthy days’ 
limitation, and the Court of appeal was wrong in reversing 
the order of the Deputy Commissioner on the ground that the 
application was barred by limitation. The Deputy Commiss- 
ioner says that a report of the succession was made _ under 
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P. ©. Act 3 of Igo! (U. P.), S. 34, €. 5, and the finding of the Judicial 
1913 commissioner to the contrary is erroneous. 
= The respondent did not appear. 
Rasa Dust On April 16, 1913, their Lordships said that they would 
H re "Sman bumbly advise His Majesty that the appeal should be allowed 
—~ and would deliver in due course the reasons for their report, 
which were delivered on April 29, 1913 by 


Lorp SHAW.—The appellant’s father, Raja Muneshar 
Bakhsh Singh, instituted a suit against the respondent for 
payment of a sum amounting to Rs. 15,908. The plaint was ` 
filed on the 3rd May 19x11, in the Court of the Deputy Commi- 
ssioner of Bahraich. The respondent filed his written state- 
ment on the 31st May 1911. On the 4th July the following 
occurred before the Deputy Commissioner :—“ On the case 
being called to-day the plaintiff was not present. I therefore 
dismiss the claim. Costs upon plaintiff.” 

The fact, unknown to the Deputy Commissioner, was that 
the plaintiff was dead. He had died about a fortnight before, 
namely, on the 21st June, It is plain to their Lordships that, 
upon this being pointed out, it was the duty of the Deputy 
Commissioner to rectify the situation. This duty Mr. Clarke, 
the Deputy Commissioner, seems fully to have recognised. 
It requires no words of their Lordships to show the inappli- 
cability of Rules or Orders dealing with the case of the non- 
appearance of a suitor to the situation which arises when the 
suitor is dead. The principle of forfeiture of rights in conse- 
quence ofa default in procedure bya party toa cause is a 
principle of punishment in respect of such default, but the 
punishment of the dead, or the ranking of death under the 
category of default, does not seem to be very stateable. 

The deceased plaintiffs son took the proper steps to have 
his name substituted in place of his deceased father under O. 
XXII, r. 3, of the Civil Procedure Code. He did so on the 3rd 
August, which was well within the period of six months’ 
limitation under Art. 176 of the First Schedule of the Indian 
Limitation Act of 1908. Some question arose as to the ap- 
plication being time-barred, but the latter was very properly 
accepted by Mr. Clarke. The appellant had also taken the 
proper steps to have a report of his succession made under s. 
34 of the Rent Act. 

On the 11th September 1911 the Deputy Commissioner 
pronounced the following order ;— 
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“The case was dismissed as no one appeared on the previous hearing. 
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This was due to the death of the Raja of Mallanpur. The other side claim . 


that the re-hearing is barred under s. 34 of the Rent Act, but that section 
clearly requires a report of the succession, which has already been made. 
Tt is argued that the application is time-barred, but it was filed and ace 
cepted under my order within time. But I cannot allow any techni- 
cality to obscure the fact that the case was only not heard because of the 
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circumstances I accept this application, and fix 27th October for hearing of 
issues, if necessary, and proof, ” 

This order by the Deputy Commissioner is so manifestly 
sensible and correct that their Lordships are of opinion that 
it ought to be reverted to,.and the case proceeded with accord- 
ingly. - 

On the 5th October 1911, however, the Court of the Judicial 

Commissioner of Oudh reversed the Deputy Commissioner’s 
order, and on the 2oth February 1912, on review, that 
judgment was affirmed. In their Lordships’ opinion these 
judgments cannot stand, being vitiated by applying to a dead 
man Orders and Rules applicable to a defaulter. By the 
Code of Civil Procedure, s. 151, it is provided that “ nothing in 
this Code shall be deemed to limit or otherwise affect the 
inherent power of the Court to make such orders as may be 
necessary for the ends of justice, or to prevent abuse of the 
_process of the Court.” In their Lordships’ opinion such abuse 
has occurred by the course adopted in the Court of the Judi- 
cial Commissioner. Quite apart from s. 151, any Court might 
have rightly considered itself to possess an inherent power to 
rectify the mistake which had been inadvertently made. But 
s. 151 could never be invoked in a case clearer than the present 
and their Lordships are at a loss to understand why, apart 
from points of procedure and otherwise, it was not taken 
advantage of. 

Their Lordships have humbly advised His Majesty that the 
appeal be allowed, the order appealed from set aside and the 
order of the Deputy Commissioner of the rrth September 
Ig11 restored, and that the appellant be found entitled to the 
costs of the proceedings since the 3rd August 1911, in India, 
and to the costs of this appeal. The suit will be remitted to 
India to be disposed of on the merits. s 


Appeal dismissed. 


Solicitors for the appellant: T. L. Wilson & Co, 
The respondent did not appear, 
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F [ On appeal frem the Chief Court of the Punjab. | 
i Present: 


LORD SHAw, LORD MOULTON, SIR JOHN EDGE AND 
Mr. AMEER ALI. 


1918 CHIMAN LAL 
w v. 
May 2. HARI CHAND. 


Hindu Law—Adoption—Agarwal Banias of Zira in the Punjab—Custom— 
Adoption of married orphans. 


Where the Courts below concurrently found that in matters of adop- 

tion the Agarwal Banias of Zira in the Punjab do not follow the 

š general rules of the Hindu law but are governed by custom that 
amongst them an unequivocal declaration by the adopting father that a 
boy has been adopted and the subsequent treatment of that boy as the 
adopted son is sufficient to constitute a valid adoption and that the 
respondent, an orphan and a married man, had in fact been adopted 
according to that custom ; 

Held, that the concurrent findings must be confirmed, but that the 
present case owing to the limited nature of the evidence as to the 
Custom would not be a satisfactory precedent if in any future instance 
fuller evidence regarding the alleged custom of the Agarwal Banias of 
Zira should be forthcoming. : 


THE question for determination was whether the plaintiff- 
respondent Hari Chand was the adopted son of the defendant 
Jiwan Mal, who was represented in this appeal by the appell- 
ant Chiman Lal. 

Two brothers Jiwan Mal and Maya Lal, and four sons of’ 
their deceased brother Ghannu Mal, namely, the respondent 
Hari Chand and his three elder brothers, formed a joint Hindu 
family. They were Hindus and Agarwal Banias of Zira in the 
Punjab. In or about the year 1894 the three elder brothers of 
Hari Chand separated from their two uncles, and Hari Chand 
went to live with Jiwan Mal who was childless and remained 
in his household uninterruptedly till just before the institution 
of the suit giving rise to this appeal. It was admitted that at 
the time of the partition, Hari Chand was an orphan and 

‘ was married. The plaintiff Hari Chand alleged that Jiwan 
Mal adopted him at the time of the partition and that Jiwan 
Mal treated him as his adopted son from that time until Igoo, 
when a quarrel took place, in consequence of which Jiwan 








* Reported by J. M. Parikh, Barrister-at-Law, London. 
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Mal turned him out of the house and repudiated the adoption. P. C. 
The plaintiff, therefore, brought the suit on January Io, 190], 4913 
claiming a declaration that he was the adopted son and lawful ~ 
heir of the defendant Jiwan Mal. The only defence raised by Omman LaL 
the defendant was that he had never in fact adopted the .-™ 
plaintiff. The only issue framed on the pleadings was “ Has HARI Czanp 
the plaintiff been adopted by the defendant and is he as such his 
heir?” A considerable amount of evidence, both oral and 
documentary was adduced by the parties, and the District 
Judge held that there was “ overwhelming evidence to prove 
that the defendant did adopt Hari Chand and treated him as 
a son continuously for many years,” 

At the trial Jiwan Mal contended that the adoption, if 
proved, was invalid as the plaintiff at the time of the alleged 
adoption was an orphan and was married, and the essential 
ceremonies were omitted, and that he extended the same treat- 
ment to Chiman Lal, his brother Maya Lal’s son and the appell- 
ant in this appeal, as he did to the plaintiff, and, if the Court 
found that such treatment of itself amounted to an adoption, 
a double adoption would thus be proved, which would, as 
matter of law, be invalid. But the, District Judge overruled 
these contentions on the ground that the defendant had not 
raised them by his pleadings. . 

On appeal by the defendant, the Divisional J udge remanded 
the case to the Court below for enquiry on the points raised 
by the following issues :— 

(1) Whether the parties are governed by Hindu Law or custom ? 

(2) If by custom, whether the adoption, as alleged to have taken place, 
was valid under the custom among the Agarwal Banias of Zira to which 
class the parties belong ? 


(3) Whether, if there were two adoptions by one man, either of them can 
be held to be valid P? 


The District Judge, when dealing with the case on remand, 
observed that the evidence produced by the parties was hope- 
lessly weak and insufficient, and therefore, he appointed a 
Tahsildar as Commissioner for the purpose of making a local 
inquiry. The Commissioner after taking evidence. wrote a 
report thereon, in which he recorded his opinion that the 
Agarwals of Zira, including the plaintiff and defendant, were 
governed by Hindu Law; that the allegation of the plaintiff 
as to an adoption and an entry thereof in a book was a fic- 
tion; that Jiwan Mal treated his nephew Chiman Lal as he ` 
treated his nephew the plaintiff, but that he did not adopt 
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P. ©. either of them; and that among the Agarwals of Zira not a 
1913 Single case had occurred of an adoption of an orphan who was 
-~ a married man. The District Judge forwarded the evidence 

' Ouman Lat taken by the Commissioner, with his report, to the Divisional 
Hear Geis Judge, and stated that he agreed substantially with the con- 
—~ clusions arrived at by the Commissioner. 

On the return of the order of remand the Divisional Judge 
held that in the matters of adoption the parties did not 
follow the Hindu Law but were governed by custom, which 
was that ‘among the parties’ caste.a mere declaration to the 
effect that a boy has been adopted and his subsequent treat- 
ment as a son is sufficient for all intents and purposes to make 
the adoption a valid one”, and that the plaintiff was adopted ” 
by the defendant as his son according to that custom. 

On further appeal by the defendant the Chief Court set 
aside the decrees of the lower Court and dismissed the 
plaintiffs suit with costs throughout. While the appeal to 
the Chief Court was pending the defendant Jiwan Mal died, 
and the appellant, the son of Jiwan Mal’s brother ‘Maya 
Mal, was brought on the record as the legal representative of 
the deceased defendant. The plaintiff, however, applied and 
obtained an order for review of the last mentioned judgment 
and decree. On review the learned Judges said “ We have 
now heard the whole case re-argued in the light of documents 
and evidence which we overlooked last year and have arrived 
at the conclusion that the decisions of the Courts below were 
sound and that the decree of the lower appellate Court should 
be upheld”, and accordingly passed a decree dismissing the 


appeal with costs. After discussing the evidence, the judgment 
concluded as follows :— 


“Tho factum of adoption, then, seams to us proved, and we turn to the ' 
question of its validity. Upon an examination of the evidence in the case 
we cannot hold that these Agarwals strictly follow Hindu Law, Not only 
in other matters are they lax, but also in matters of adoption, 

It has been held over and over again that nowhere in the Punjab can it be 
said that religious rites are necessary to constitute a valid adoption among 
Hindus of non-agricultural classes. We need only refer to the very large 
number of rulings on the point, beginning with 37, Punjab Record, 1868, and 
ending with No, 68, Punjab Record, 1904. Theses case deal with Brahmina, 
Khatris of many gots, Bedis, Aroras, Kalas and go forth. The really impor- 


tant thing is the unequivocal intention and the treatment, and we hold 
both proved here, - 


The appellant then appealed to His Majesty in Council. 
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Sir Robert Finlay K. C. and Ross K. C. for the appellant.— 
Assuming that Hari Chand was adopted by Jiwan Mal the 
adoption is invalid because he was at the time of the adoption 
an orphan and was married. The respondent, on whom the 
burden lay to prove the custom, has not proved that there is a 
custom among the Agarwal Banias of Zira to adopt any one 
who is both an orphan and a married man. In Rup 
Chand v. Jambu Parshad() adoption of a married Agarwala 
Jain is upheld, but it is specially laid down that that case was 


not to make a precedent. The inference from the evidence is- 


irresistible that the parties are governed by the Hindu Law 
except in.so far as it is varied by custom and the evidence 
fails to prove any custom that a person who is both an orphan 
and a married man can be adopted. 

[Lorp SHAw referred to Sajjad Husain v. Wazir Ali 
Khan(@) and s. 596 of the Code of Civil Procedure, 1882, and 
observed that there were concurrent findings that the respond- 
ent was adopted according to the custom of the parties’ caste. ] 

That-rule does not apply. It is confined to cases where the 
findings are of pure facts, but has no application where there 
is a substantial question of law: Karuppanan Servai v. Srini- 
vasan Chetti(s). Whether there is any evidence to support 
the finding is a question of law and there is no evidence to 
support the finding. Again when the certificate is given, as it 
is here, under s. 595 (c) of the Code, s. 596 has no application. 
Reference was also made to s. 70 (1) (b) of the Punjab Courts 
Act ( XVIII of 1884.) as amended by Act XXV of 1899 and 
Mayne on Hindu Law and Usage, 7th ed., p. 56. It is submitted 
that Jiwan Mal did not in fact adopt the respondent. 7 


De Gruyther K.C. (O’Gorman with him), for the respond- 
ent.—Section 595 (c) is controlled by s. 596 of the Code of Civil 
Procedure. The rule as to the concurrent: findings isa rule of 
practice and binding on the Board irrespective of the certificate 
given by the High Court. The only question raised by the 
pleadings is that Jiwan Mal never adopted the respondent and 
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on that there are concurrent findings in favour of the latter. - 


Reference was made to Rup Chand v. Jambu Parshad (4), 
Counsel was stopped, 


Ross K. C. replied. 





(1) (1909) L. R. 37 I. A. 93; . (3) (1901) L. R, 29 I. A. 38; 
12 Bom., L, R. 402. 4 Bom, L., R. 248, 

(2) (1912) L. R. 39 I. A, 156, 161; -(4) (1909) L. R. 37 I. A. 93; 
14 Bom, L. R, 4055, 12 Bom, L.R, 
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P. G. 3 The judgment of their Lordships was delivered by 
1918 SIR Joun EpGE.—The suit in which this appeal has arisen 
Cuman Lay Was brought on the rgth January 1901 in the Court of the 
v. District Judge of Ferozepore by Hari Chand, whois the re- 
Hari T Camp spondent here, against Jiwan Mal, now dead, who is represent- 
ed by Chiman Lal the appellant. In this suit Hari Chand 
sought a declaration that he was the adopted son of Jiwan 
Mal the then defendant. In his written statement Jiwan Mal 

alleged that he had never adopted Hari Chand. 

Hari Chand and Jiwan Mal were Hindus, and Agarwal 
Banias, of Zira, in the Punjab. Hari Chand was one of the 
four sons of Ghannu Mal, who was a brother of Jiwan Mal. 
Chiman Lal, the appellant here, was a son of Maya Mal, who 
was another brother of Jiwan Mal. At the time of the alleg- 
ed adoption Hari Lal was an orphan and was married. No 
issue was framed by the District Judge as to whether the 
parties were governed by Hindu law or by custom, or as to 
the validity of the adoption if it, in fact, were made. The 
District Judge held that in the Punjab — 

“ non-Agricultural Hindus do not, in matters of adoption, follow Hindu 
law, and there seems no reason to doubt that a declaration of adoption, 
together with treatment in accordance with the avowed intention, would be 
sufficient to establish the validity of an adoption, even though the position 
of the adopted son were inconsistent with the strict requirements of Hindu 
law.” 


The District Judge found that Jiwan Mal had, in fact, adopt- 
ed Hari Chand, and on the -23rd March 1903, gave the plain- 
tiff a decree. 

From the decree of the District Judge Jiwan Mal appealed 
to the Court ofthe Divisional Judge of Ferozepore. The 

‘Divisional Judge, on the roth July 1903, remanded the suit 
to the Court of the District Judge to give the parties the 
opportunity of proving or disproving the validity of the adop- 
tion. On'the return to the order of remand the Divisional 
Judge found, as a fact, that the parties were governed in cases 
of adoption by customary law, and that in the caste to which 
the parties belonged “a mere declaration to the effect that a, 
boy has been adopted and his subsequent treatment as a son 
is sufficient for all intents and purposes to make the adoption 
a valid one,’ and further found on the evidence that Hari 
Chand had been adopted by Jiwan Mal as his son according 
to the custom prevailing among the Agarwal Banias of Zira, 
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The Divisional Judge by his decree of the 14th October 1904 P. O. 
dismissed the appeal. : A 1913 

From the decree of the 14th October 1904 of the Divisional ~~ 
Judge Jiwan Mal appealed to the Chief Court of the ‘Punjab. Onman Lan 
The learned Judges of the Chief Court on appeal carefully v, 
reviewed the evidence in the case, and holding that Jiwan Mal H4! Gxanp 
had unequivocally designated Hari Chand as his heir and had Sir John 
treated him as his adopted son, found that the factum of adop- Edge, 
tion was proved. On the question of the validity of the adoption 
the learned Judges found that the Agarwal Banias of Zira did 
not follow Hindu law in matters of adoption, and observed 
that “the really important thing is the unequivocal intention 
and treatment, and we find both proved here.” The Chief 
Court by its decree dismissed the appeal. 

From the decree of the Chief Court of the Punjab dismissing 
the appeal to that Court this appeal has been brought. In 
this appeal it has been contended on behalf of the appellant so 
far as is material, that Jiwan Mal-did not in fact adopt Hari 
Chand as his son, and that the alleged adoption was invalid 
according to Hindu law. Their Lordships consider that the 
Chief Court and the Divisional Judge have concurrently found 
that among the Agarwal Banias of Zira the general rules of 
Hindu law as to adoptions do not apply, and that by the 
custom applicable to the Agarwal Banias of Zira an unequi- 
vocal declaration by the adopting father that a boy has been 
adopted and the subsequent treatment of that boy as the 
adopted son is sufficient to constitute a valid adoption; and 
that in fact Jiwan Mal did unequivocally adopt Hari Chand 
as his son and treated him as his adopted son. Of the fact 
of the adoption and treatment there was ample evidence upon 
which the Judges of the Chief Court and the Divisional J udge 
could find as they did. The evidence upon which it was 
found that the Agarwal Banias of Zira do not in matters of 
adoption follow the general rules of Hindu law, and that by 
the custom applicable to them an unequivocal declaration of 
adoption followed by subsequent treatment of the person 
as an adopted son is sufficient to constitute a valid adoption, 
appears to their Lordships to have been somewhat limited, 
but their Lordships consider that as between the parties ` 
to this suit and to this appeal, and those claiming through 
or under them that evidence was sufficient to entitle 
the Chief Court and the Divisional J udge to find that the 
adoption was valid. Their Lordships, however, consider that 
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P. ©. the present case, owing to the limited nature of the evidence 
jgļg 48 to custom among the Agarwal Banias of Zira, would not be 
©» a Satisfactory precedent if in any future instance among 

Cuan Lan other parties fuller evidence regarding the alleged custom of 
v. the Agarwal Banias of Zira should be forthcoming. The 
Manr CHAND contention that Chiman Lal had also been adopted by Jiwan 
ie von Mal is not established by the evidence before this Board. 

cscs Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed and that the decree of the Chief 
Court of the Punjab should be affirmed. Chiman Lal, the 

appellant, must pay the costs of this appeal. 


Appeal dismissed. 


Solicitors for the appellant: Hartcup and Davis. 
Solicitors for the respondent : 7. L. Wilson & Co. 


[ On appeal from the High Court of Judicature at Allahabad. | 
Present : 
LORD SHAW, LORD MOULTON, SIR JOHN EDGE AND 
Mr AMEER ALI, 


KUNWAR BRIJRAJ SINGH 


1913 
v. 
P KUNWAR SHEODAN SINGH.* 


Hindu Law—J oint family—Partition—Ancestral property—Power of the head 
of the family to partition it by will—Requisite of a will—Calling the 
instrument of partition a will, effect of—Family arrangement—<A eceptance 


thereof by members of the family—Provision for forfeiture in case of bad 
behaviour, effect of, 


In the ancestral property the members of a Hindu joint family have 
independent right with which the head of the family cannot interfere 
and therefore, he has no right to make a partition by will of such pro- 
porty among the various members of the family except with their 
consent, which would bind not only them but also their sons as they 


would be representing in the transaction their respective branches 
r vf the family, 


The head of a Hindu joint family executed a document which was 
called a will, setting out adivision of the ancestral family property 
among his three sons, reserving nothing for himself, and the evidence 
established that the partition thereby made was acted upon by all the 
parties interested,— 





* Reported by J, M. Parikh, Barrister-at-Law, London. 


VOL. XV.] THE BOMBAY LAW REPORTER. 


Held, that a will speaks from a future date, viz., the death of the 
writer, and consequently it was a complete misnomer to apply the term 
to a document which was intended to speak from the date at which it 
was written and was, in fact, and was intended to be viewed as, a re- 
cord of a family arrangement there and then made and carried into 
effect partitioning the family estate among those interested. 

Held, also, that the head of the family had no power to make such a 
partition by will strictly so-called, and that the fact that the document 
was called a will did not invalidate the partition thereby made and acted 
upon by all the members of the family. 

It was contended that the partition was not intended to take effect 
in presenti in view of the fact that the document provided that in case of 
mismanagement or bad behaviour on the part of any of the sons the 
executant would have power “to cancel the will, which could be 
enforced from the date of its execution.” 

Held, that the highest effect of the provision was that it evidenced 
a contractual condition which the sons accepted in order to obtain the 
partition which gave them immediate possession of the property and 
viewed in that light the contractual acceptance of a power of forfeiture 
in case of bad behaviour was not sufficient to prevent the partition 
operating iz presenti, but thatthe true interpretation of the provision 
was that it was merely putin as a threat in order to keep the sons in good 
behaviour and that it could not have been enforced specifically or at all 
and was quite insufficient to outweigh the overwhelming evidence that 
the document was a family arrangement accepted by all parties. 


A SUIT was brought in September 1905 by the respondent 
Kunwar Sheodan Singh and one Rao Karan Singh, since de- 
ceased, and their respective’ sons claiming partition of certain 
family properties consisting of villages, house property, and 
moveables of considerable value. 

Defendants-appellants represented the eldest branch and 
the respondents the two younger branches of one Rao Balwant 
Singh, who was admittedly in possession of all the said: pro. 
perties. The case of the respondents, as plaintiffs, was that all 
the properties were ancestral family properties, which were in 
the joint possession and enjoyment of the parties down to the 
suit, and that they (the respondents) were entitled to two 
equal third shares thereof on partition. 

The main defences of the appellants were, first, that the said 
properties were not ancestral but were self-acquired properties 
of the said Rao Balwant Singh, and had been validly disposed 

‘of by him by his will, and secondly, assuming them to have 
been ancestral, a partition had been effected by the said Rao 
Balwant Singh in his lifetime to which all his three sons had 
assented. ` 
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On the first plea the Subordinate Judge found that all the 
properties in suit were ancestral, and this finding was not ques- 
tioned in appeal to the High Court. 

The principal matter for determination in the present appeal 
was the question whether-a partition of any part of the family 
properties, which were binding upon the respondents, was 
effected during the lifetime of the said Rao Balwant Singh. 
The Subordinate Judge held that a valid partition had been so 
made of the various villages and certain other property of the 
family, but not of the house properties or moveables, of which 
he decreed partition in the suit. The High Court of appeal 
held that no such partition had been made and passed a decree 
therefor in the terms prayed for by the respondents. 

The conclusion to which the Subordinate Judge came was 
based upon a document dated the 26th November, 1895, which 
was called a will and executed by the said Rao Balwant Singh; 
the document, which is detailed in their Lordships’ judgment, 
was treated by the Subordinate Judge as partition-deed, and 
he held that a real partition was effected thereby and that it 
was acquiesced in as a family arrangement by the respondents, 
who were therefore estopped from impeaching it. f 

Both parties appealed and the learned Judge ofthe High 
Court held that the document of the 26th November, 1895, 
was intended to operate only as the will of Rao Balwant 
Singh and could not be treated as a partition-deed; that no real 
partition of any of the family properties was effected in the 
life-time of Rao Balwant Singh that his two younger sons had 
not assented to any final division of the estate; and that the 
allocation of the various villages among the different members 
of the family, and the mutations of names in the Land Revenue 
Records, were only intended to provide for the management of 
the estate, the enjoyment of the properties remaining joint 
until the date of the suit. The appeal of the respondents was 
accordingly allowed, and the relief claimed in the first clause 
of the prayer of the plaint, viz.,in effect a general partition of 
the family properties, was decreed, and the cross appeal of the 
present appellants was dismissed, a separate decree to that 
effect being passed therein. 

The appellants thereafter appealed to His Majesty in Council. 


De Gruyther K. C. and Dube, for the appellants——The 
partition actually took place in September 1895 and the do- 
cument of November 26, 1895, evidences that fact and gives de- 
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finite specified shares of each member of the family. The P. O. 
` effect of the arrangement was that there’ was a division of the 1918 
property dealt with in the document and the previously uù- ew 
divided family became by operation of law divided: Balkishen Kunwar 
Das v. Ram Narain Sahu (1); Parbati v. Naunihal Singh); BEVEN 
and Raghubir Singh v. Moti Kunwar (). There is no p: 
evidence to support the contention that the arrangement was SHEOpAN 
temporary. The respondents knew what was going on and the a 
evidence establishes that they acquiesced in the arrangement. 
All parties acted upon the arrangement made in 1895 which 
was not disputed for ten years. ` 
[MR. AMEER ALI referred to Vawab Umjad Ally Khan v. 
Mussumat Mohumdee Begum (4) where the mode of dealing 
amongst Natives living amongst themselves is described. ] 
The document of November 26, 1895, shows that there was 
a partition and whether it is called a will or by any other name 
does not affect the fact that there was a partition. The house 
in Aligarh formed a part of the family arrangement and the 
appellants are entitled to it. 


Arthur Grey and G. R. Lowndes, for the respondents.—The 
document of November 26, 1895, was registered as a will and 
all the parties interested treated it as such. It was intended 
to operate as a will and must now be treated as one. The pro- 
vision for forfeiture in case of bad behaviour shows that there 
was no intention to make the partition at that time. The 
language of the document is only consistent with that fact that 
there was no partition prior to its execution. 

It uses the word “give” meaning ‘bequeath.’ Even the 
defence witnesses say that the partition was made “by or under 
the will.” The document purports to make an unequal divi- 
sion but as between brothers there must be absolute equality 
whether the partition is made by the father or after his death : 
Mayne on Hindu Law and Usage, 7th ed., p. 659. The parti- 
tion made by the document is, therefore, outside the Hindu 
Law. Butit iscontended to uphold it on the ground that’ 
there was consent of the parties concerned. There is, how- 
ever, no evidence of the plaintiff’s consent. Moreover, it must 
be shown that they consented-after full knowledge of the facts 
and that they knew how the transaction would affect their 
interests : Jugo Bundhoo Tewaree v. Kurum Singh(); there is 
(a) (1903) L-R. 30 I. A, 139;5 Bom, L. R, 461. (4) (1867) 11 M, I. A. 517, 544. 


(2)(1909)L. R.36 I. A. 71; 11 Bom, L. R. 878. (5) (1874) 22 W. R, 841, 845. 
(3)\(2922) I. DL. R. 35 All, 42, 
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P. ©. no evidence to show such consent. Again the document does 
1913 ‘not suggest that there was consent. Reliance is placed on 
© mutation proceedings. But the plaintiffs are not thereby estop- 

Kunwar ped from now asserting their rights: Jagwani Singh v. 

Brural Silan Singh). Further, mutation does operate as a transfer : 

Koan Muhammad Imam Ali Khan v. Sardar Husain Khan(), 

Suzopan Infact the property was never transferred to the sons who 
— managed it under the directions of their father. That clearly 

shows that the arrangement was not acted upon. Reference 
was made to the Indian Registration Act (III of 1877), ss. 17, 
18 ands1; and Nawab Unjad Ally Khan v. Mussumat 
Mohumdee Begum), where the parties were Mahomedans, 
was distinguished. 


De Gruyther ‘K. C. in reply, distinguished Muhammad 
Imam Ali Khan v. Sardar Husain Khan(4) where the pro: 
perty in suit was an estate of an Oudh Talookdar. 


The judgment of their Lordships was delivered by 


Lord MOULToN.—This-is a suit brought by two brothers, 
Rao Karan Singh and Kunwar Sheodan Singh (with whom are 
joined as plaintiffs their respective sons Kunwar Shibraj Singh 
and Kunwar Ranbir Singh), against the widow and son of their 
eldest brother Rao Sultan Singh, claiming a partition of certain 
properties which they allege to be the joint and undivided pro- 
perty of the family to which they belong, in which they are 
entitled to a two-thirds share. The defence is that the proper- 
ties originally belonging to the family were the subject of a 
division by a family arrangement made and acted upon in 1895 
during the lifetime of the father of the plaintiffs, and that 
thenceforward the properties ceased to be held jointly, and that 
those properties of which the defendants are in possession came 
to them under that family arrangement and became and still 
remain their separate property. 

The principal subject ‘of dispute is village property. But the 
‘suit relates also to certain other property, as to which different 
considerations arise. It will be convenient in the first instance 
to determine the questions in issue so far as they relate to the 

village property only and to consider subsequently the effect _ 
of the facts thus found on the rights of the parties in respect ` 
to the other property. 


` (1) (2899) I. L. R. 21 All, 285, 287, (3) (1867) 11 M. J, A, 517, 
(2) (1898) L. R,25 I. A 161, 177, (4) (1898) L, R. 25 I. A, 164. 
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It will be seen from the foregoing that the real issue in the 
case is whether or not the alleged family arrangement was in 
fact made and assented to by the parties interested. The de- 
fendants’ contention in this respect is exceptionally clear and 
precise. It leaves no doubt as to the terms of the arrangement 
even in their minutest details, andis equally definite as to the 
date when and the circumstances under which it was made. 

The father of the three brothers was Rao Balwant Singh. In 
1895 he was the head of the family, which was then joint and 
undivided. The village property under his management, and 
to which this case relates, has been found by the Court of First 
Instance to have been ancestral property, and that finding is 
acquiesced in by the parties. He was at that date in advanced 
years and indifferent health, and determined to free himself 
from the labours of business and devote the remainder of his 
life to pilgrimages and travel in other countries. Accordingly, 
on the 26th November 1895, he drew up and executed a docu- 
ment (which he calls a will) setting out a division of the family 
property among the members of the family, reserving nothing 
for himself. This is the family arrangement set up by the 
defendants. 

Their Lordships incline to the view that the term “will,” 
as applied to this document, was a complete misnomer. It is 
manifest that it differed from a will in the crucial character- 
istic that it was intended to speak from the date at which it 
was written, and not from a future date, viz., the death of the 
writer. It was, in fact, and was intended to be viewed as, a 
record of a family arrangement then and there made and carri- 
ed into effect partitioning the family estate among those inter- 
ested. Indeed, in anticipation of this formal partitioning, the 
. sons had been put into possession of their shares some two 
months previously. All this appears from the concluding pass- 
age of the document, which reads as follows:—All the three 
sons were put in separate “possession of the estate in the begin- 
ning of the year 1303 Fasli” (September 1895). ‘I have no 
other heir having a right besides those mentioned in this will. 
I have therefore executed this will in order that it may serve 
as evidence.” 

There is no doubt whatever as to the authenticity or date 
of this document. But the property was ancestral and there. 
fore Rao Balwant Singh, although head of the family, had no 
right to make a partition by will of that property among the 
yarious members of the family except with their consent, 
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They had independent rights in it with which he could not 
interfere. The main question, therefore, is whether there is 
evidence sufficient to establish the consent of the plaintiffs 
Rao Karan Singh and Kunwar Sheodan Singh to this family 
arrangement. If they accepted it their acceptance would bind 
not only them but also their sons, who are the remaining 
plaintiffs as they would be representing in the transaction 
their respective branches of the family. 

Their Lordships are of opinion that the gvidos of their 
acceptance of the partition is overwhelming. To appreciate it 
fully it will be necessary to examine in some detail the con- 
tents of the document itself and the acts of the parties conse- 
quent theggon. 

That the document testifies toa partition of the estate 
taking place then and there cannot be doubted. The sons 
were all adults at the time, and before setting out the specific 
shares which each was to receive, the document reads thus :—- 


“ My three sons are at present fully qualified to conduct the business. 
Therefore in order to avoid a dispute after my death I have at present 
while in a sound state of body and mind and of my own free will and accord 


- divided the property among my sons, heirs as follows.” 


There follows a specific division of the villages by name 
among the three sons. It then gives certain sir lands and 
other property to his wife for life, and proceeds to provide that 
at her death the sir lands ( with the exception of that in the 
village of Badri ) shall go to the wife of the eldest son accord- 
ing to the custom of the family. The sir land in the village 
of Badri is to go to the wife of the plaintiff Kunwar Sheodan 
Singh, “ because the share of Kunwar Sheodan Singh is less 
than that of Kunwar Karan Singh,” the other plaintiff. The 
remainder of the property held by the wife for life is at her 
death to be divided among her three grandsons. There are 
other minor details set out, but the above are the important 
provisions of the document and will suffice for the decision of 


' the case. 


This-document was executed on 26th November 18 25. Karly 
in 1896 the plaintiffs and their brother Rao Sultan Singh 
severally apply for mutation of names in respect of the villages 
allotted to them by their father in the document. It will 
suffice to refer to one of these applications, all of which mutatis 


_ mutandis are substantially identical. For this purpose the 
_ application of Kunwar Karan Singh in respect of the village 
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Nagla Tula Ram may be taken. It is dated 25th February 
1896, and reads as follows :— ; 


“ Application for mutation of names in respect of 20 biswas of the zamin- 
dari property of the village of Nagla Vula Ram. . 

“The applicant begs to state as follows :—The applicant’s father Rao 
Balwant Singh partitioned his property among his heirs under a registered 
will dated 26th November 1895 and in accordance with the partition the 20 
biswas of the villages of Bajripur and Nagla Tula Ram and 20 biswas of 
Khbumanpur a hamlet of Jirauli Mahal Rao Balwant Singh fell to the appli- 
cant’s share, Therefore this application ıs filed and it is prayed that 
according to it the name of Rao Balwant Singh may be expunged in respect 
of the village of Nagla Tula Ram and the applicant’s name entered in 
the khewat. Separate applications have been filed in respect of the 
remaining villages, The applicant’s elder brother Rao Sultan Singh has 
filed the original will in a case relating to the village of Sahaoli. It is also 
a proof in this case,” 


It will be well to follow up the proceeding thus initiated, 
On March roth, 1896, we have the Tahsildar’s record of the 
hearing of the application and the order made thereon, It 
reads as follows :— 


“Application for mutation of names in respect of 20 biswas of the village 
of Nagla Tula Ram, pargana Akrabad, according to partition of the 
property. 

“Kunwar Karan Singh, applicant v, Rao Balwant Singh. 

“Under a will, filed with the record of the mutation case relating to the 
village of Sahaoli, Rao Balwant Singh, a rais of Sahaoli, divided his zamin- 
dari property among his sons, The 270 biswa property of the village of 
Nagla Tula Ram, in respect of which the name of Rao Balwant Singh 
stands recorded without the participation of anyone else, has fallen to the 
share of Kunwar Karan Singh. Kunwar Karan Singh prays that his name 
may be entered in respect of the village aforesaid. Rao Balwant Singh 
verifies the application and prays for expungement of his name. In spite 
ofthe expiry of the time given in the notice, no objection has been taken. 
yom the office report the property is found to’ be correct. The patwari 
of the village says that Kunwar Karan Singh made collections and assess- 
ments for Kharif of 1303 Fasli. As a transfer in possession has taken place, 
and no objection has been raised, the name of Rao Balwant Singh be ex- 
punged in respect of the village and the name qf Kunwar Karan Singh 
entered in place of it. The record be submitted to the pargana officer for 
approval. A fee of Rs. 7 is deposited and the Treasury tender is filed with 
the record. No penalty is payable,” 


No more complete evidence, that the family arrangement 
recorded in the so-called will was understood by all parties to 
be operative from the first and was acted on by them as such, 
can be imagined than these two records, which are merely 
specimens of similar records relating to the other villages appor- 
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P. ©. tioned to the sons. It will be seen that the patwari of the 
1918 village testifies to the applicant having made collections in 
~~ 1303 Fasli (September 1895), thus confirming the truth of the 

Kunwar statement in the socalled will that it was at that date that 

Brurat the sons entered into possession of the villages allotted to 

Eog them. It should be added that direct evidence was given on 

Sunopan Þebalf of the defendants that it was on that occasion that 
— Rao Balwant Singh publicly announced his intention of 

Prin making a partition of the property among the members of the 
—— family and gave the possession of the villages to the respec- 

tive sons 


There is another set of transactions of a different date, which 
add strong confirmation to the defendants’ case. Rao Sultan 
Singh died on March 30th, rgor, and his father, Rao Balwant 
Singh, died a few days later on April 7th, 1901. Thereupon 
there ensued a situation such that the conduct of the parties 
must evidence almost conclusively whether the property was 
regarded as belonging to an undivided family, or whether each 
son of Rao Balwant Singh held his portion separately. The 
importance of the situation is emphasised by the fact that the 
main grievance of the plaintiffs is that the share of the eldest 
brother is much larger than that of either of his brothers. 


The conduct of the parties on this occasion was, in their 
Lordships’ opinion, unambiguous and such as to show conclu- 
sively the truth of the defendants’ contention. We find that 
application was made in July 1901 by the widow of Rao 
Sultan Singh on behalf of her son Rao Brijraj Singh for muta- 
tion of names with regard to the property held by her late 
husband. The following is the record :— 


“ Amendment of khewat, 

Rao Brijraj Singh, minor, under the guardianship of Musammat Rani 
Piari Kunwar, 

In the matter of the death of Rao Sultan Singb, 

Village of Sumera alias Bijaigarh, pargana Akrabad. 17th July 1901.” 

“ To-day this Case is put up in the presence of Kunwar Karan Singh and 
Kunwar Sheodan Singh and their statements have been taken down. ‘They 
admit that the property aforesaid entered as Holding No. 2 measuring 280 
bighas stands recorded in papers inthe name of Rao Balwant Singh and 
that the same was declared to be in the share of Rao Sultan Singh under a 
will. Rao Sultan Singh is,dead and his heir is Rao Brijraj Singh, whose 
hame be entered. The patwari bears testimony to possession and other 
shiirers have taken no objection, It is 

Ordered : 
That the name of Rao Balwant Singh bo expunged in respect of Holding 
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No. 2 and the name of Rao Brijraj Singh be entered in papers and that the 
Sadar Munsarim do comply with the order.” 


There then follows the record of the statement made by 
Kunwar Karan Singh on that application. It reads as 
follows :— 


“Present: Haji Mohammad Makhdum Husain, Settlement Deputy 
Collector at Aligarh. 

17th July, 1901. 

Rao Brijraj Singh, minor, under the guardianship of Musammat Rani 
Piari Kunwar in the matter of the death of Rao Sultan Singh. 

Village of Kumera (?) alias Bijaigarh. 

Statement of Kunwar Karan Singh. d 

My father’s name is Rao Balwant Singh: age, thirty-three years. occu- 
pation, zamindari : residence Sahaoli, pargana Akrabad. 

Statement, 

Two hundred and eighty bighas entered as Holding No. 2 stands recordad 
in the name of my ancestor, Rao Balwant Bingh, and the same has, under a 
will, fallen to the share of my brother Rao Sultan Singh, Rao Sultan 
Singh is dead, and now his son Brijraj Singh is the owner. His name should 
be recorded and I have nothing to do with 16, 

Signature of Kunwar Karan Singh,” 


And on the same day the statement of the other plaintiff, 
Kunwar Sheodan Singh :— 

“ Rao Brijraj Singh, minor, under the guardianship of Musammat Rani 
Piari Kunwar, 

In the matter of the death of Rao Sulfan Singh, Village of Sumera 
alias Bijaigarh, pargana Akrabad. 

Statement of Kunwar Sheodan Singh, a rais of Sahaoli, 

Statement. 

My statement is the same as has been made by my brother Kunwar 
Karan Singh, 

g (Sd-) Kunwar Sheodan Singh,” 

It is not necessary to go into the details of the mutation of 
names with respect to the sir lands. They support the con- 
tention of the defendants in substantially the same way as that 
which has been already given with respect to the village 
property. 

It is now necessary to examine the evidence put forward by 
the plaintiffs in answer to the case of the defendants, based, as 
it is, on the unbroken evidence of ten years’ conduct of all, 
parties. In the first place the plaintiff Kunwar Karan Singh 
does not give evidence at all, so that his acts as shown by 
the records remain undenied and unexplained. The plaintiff 
Kunwar Sheodan Singh, however, gave evidence. He makes 
no attempt to deny any of the matters above referred to, nor 
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does he give any explanation why he took no action until the 
year 1905, i.e., four after the death of his father and brother 
and ten years after he had taken possession of his apportioned 
share. It is not too much to say that he did not attempt to 
show that there was a single fact known to him in 1905 when 
he instituted the suit which had not been known to him 
throughout. He makes it clear, however, that the family had 
lived in harmony till shortly before the suit was instituted, 
and lets it be seen that it was the pleaders whom he consulted 
that suggested that the claim made in this action should be set 
up. Taken asa whole his evidence leaves the defendants’ 
case entirely unshaken. 

The testimony mainly relied upon for the plaintiffs is that 
of Chiranji Lal. He had been the general agent or factor of 
Rao Balwant Singh, and continued to transact the business in 
respect of the village properties for the sons after 1303 Fasli 
(September 1895). He was in a position to give most impor- 
tant evidence, for he must have known all the facts of the case, 
and if his evidence could be relied on, the fact that he gave 
evidence for the plaintiffs would have great weight. Unfor- 
tunately the very fact that he was in a position to know every- 
thing makes it impossible to accept his evidence as reliable, 
He was no more able to explain away the public acts of the 
plaintiffs to which reference has been made than could they 
themselves, and the contrast between his evidence and their 
conduct is enough of itself to throw the gravest doubt on the 
reliability of that evidence. 

But an examination of his evidence shows in other ways that 
it is unreliable. Separate account books of the villages allotted 
to Sultan Singh were put to him by the defendants, and he 
admitted that they were in his own handwriting, and kept by 
him. One of these books contains the receipts of those villages, 
in the case of the year 1897. He admits that it contains a 
statement in his own handwriting that Sultan Singh is the pro- 
prietor of the property. He also admits that, so far as entries 
of expenditure are concerned, they relate only to the expendi- 
ture of Sultan Singh. Another relates to the year 1902. It 
contains the accounts of the same villages with a statement in 
his own handwriting that Brijraj Singh is the proprietor and 
similarly the items of expenditure relate to him alone. These 
books demonstrate the falsity of the rest of his evidence. It is 
true that he produced collective account books for all the 
yillages purporting to show that the property was enjoyed in 
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common in spite of the partition. There are numerous dis- 
crepancies between these and the separate account books which 
he alleges were compiled from them, and he is wholly unable 
to account for these discrepancies or indeed for the existence 
of the separate account books at all. The learned Judge of 
first instance, who saw the witness and examined the books, 
came to the conclusion that these collective account books were 
not genuine, and their Lordships have no doubt that this con- 
clusion was correct. 

The claim of the plaintiffs in this action evidently arose from 
the suggestion of the pleaders whom they consulted after 
quarrels arose in the family, and was based on the fact that the 
document which evidences the partition is termed a will. It is 
obvious that such a partition could not have been made by Bal- 
want Singh by will strictly so-called. But, as has been already 
pointed out, the document is much more than a will ( if indeed 
it is in any sense a will at all), for it describes and witnesses 
to a family arrangement contemporaneously made and acted on 
by all parties. Everyone treated it as such at the time. The 
mutations of names show this beyond controversy. There is 
nothing, therefore, in the fact that the document is called a 
will which invalidates the partition, which was undoubtedly 
made in fact, and which was acted on by all parties for ten 
years without any dispute or misunderstanding as to their re- 
spective rights under it. 

Counsel for the plaintiffs have endeavoured to support the 
contention that the partition was not intended to take effect 
in presenti by reference to a provision to be found in this docu- 
ment, It reads as follows :— 

“If I at any time como back from pilgrimages and find mismanagement 
or character of any one bad, then I shall have power to cancel this will, 
which shall be enforced from the date of its execution,” 

Their Lordships are of opinion that the highest effect that 
can be given to such words is that this evidences a contractual 
condition which the sons accepted in order to obtain the parti- 
tion which gave them immediate possession of the property, 
and viewed thus, the contractual acceptance of a power of 
forfeiture in case of bad behaviour would not, in their Lord- 
ships’ opinion, be sufficient to prevent the partition operating 
in presenti. But the true interpretation of the provision is 
probably that it was merely put in as a threat in order to keep 
the sons in good behaviour, and that it could not have been 
enforced specifically, or even at all. It is certainly quite in- 
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sufficient to outweigh the overwhelming evidence that this was 
a family arrangement accepted by all parties. 

The above considerations relate only to the village property. 
In addition to this there were two buildings, one in Aligarh 
and the other at Sahaoli. The disposition in the document 
relating to these buildings is peculiar and did not in the 
opinion of the learned Judge of first instance amount to an 
absolute disposition of them, and their Lordships are not pre- 
pared to differ from his views on this point. 

There remains the movable property. As to this the family 
arrangement is absolutely silent. The plaintiffs are therefore 
entitled to their share of these movables as inherited property. 

It will be seen therefore that their Lordships are of opinion 
that the judgment of the learned Judge of first instance was 
right on all points. Both plaintiffs and defendants appealed 
from his decision to the High Court. That Court allowed the 
plaintiffs’ appeal and dismissed that of the defendants. The 
defendants appealed from both of these decisions. In their 
Lordships’ opinion the High Court ought to have dismissed 
both appeals. They will accordingly humbly advise His 
Majesty that the Order of the High Court allowing the plain- 
tiffs’ appeal should be discharged with costs, and the decree 
of the Subordinate Judge restored and that the Order of the 
High Court dismissing the defendants’ appeal should be affirm- 
ed. The plaintiffs must pay the costs of the defendants’ appeal 
to His Majesty in Council, and the defendants must pay the 
costs of their unsuccessful appeal, 


Appeal allowed in part. 


Solicitors for the appellants : Ranken Ford, Ford & Chester. 
Solicitors for the respondents : Barrow, Rogers & Nevill. 
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` APPELLATE CIVIL, 





Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Chandavarkar. 


GANGARAM HATIRAM GUJAR 


1918 
U. 
DINKAR GANESH PATVARDHAN.* as 


Revenue Jurisdiction Act (X of 1876), Secs. 4 (c), 6—Bombay Land Revenue 
Code (Bom. Aot V of 1879), Secs, 138, 140, 154—Mamlatdar—Arrears of 
lund revenue—Atiachment of goods on a publice road—Goods not shown to 
have belonged to defaulter—Act not done in pursuance of law— Wrongful 
atiachment—Damages, 


The defendant who was a Mamlatdar of Khanapur, in the Satara 
District, attached some pieces of jaggery which were being taken in five 
carts ona public road by the plaintiff’s son from the fields of D, who 
owed arrears of land revenue to Government and had to satisfy two 
decrees in assistance cases. The defendant was not invested, by the 
Collector of Satara District, with the powers contained in 8, 140 of the 
Land Revenue Code. The plaintiff filed a suit against the defendant to 
recover damages for wrongful attachment, Tho lower Court dismissed 
the suit on the grounds that it was barred by s. 4 (e) of the Revenue 
Jurisdiction Act;-and that as the defendant acted bona fide and was 
authorized under s. 154 of ihe Land Revenue Code to distrain the pro- 
perty the suit was barred by s, 6 of the Revenue J urisdiction Act. On 
appeal ;== F 

Held, (1) that s. 4 (c) of the Revenue Jurisdiction Act was not a bar 
to the suit, in which there was a claim arising out of the alleged illegal- 
ity of the proceedings taken for the realization of land revenue, The 
proceedings mentioned in s. 4 (e) of the Revenue J urisdiction Act 
must be in their inception legal, 

(2) That the defendant was not entitled to claim protection under s, 6 
of the Revenue Jurisdiction Act which required that the Act com- 
plained of should have been done dona fide in pursuance of tho provi- 
sions of any law, as he was not invested by the Collector of the District 
with powers contained in s. 140 of the Land Revenue Code and it was not 
proved that he believed the Property distrained to be that of the 
defaulter, as required under s. 154 of the Land Revenue Code, 


The powers contained in ss. 140 ef seg. of the Land Revenue Code do 
not authorise the detention of anything but the crops of the land or the 
seizure of the crop or any other goods after removal from the lands, 


GANGARAM (the plaintiff) sued the defendant Dinkar Ganesh 
Patvardhan, the Mamlatdar of Khanapur, in the District of 
Satara, to recover Rs. 235 odd as damages for wrongful attach- 

_ment of 100 pieces of jaggery. 





— 
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The facts were that one Vithu owed Rs. 130 under assistance 
orders and Rs. 33 being the arrears of land revenue to Govern- 
ment. An order was made for the attachment of his moveable 
property. The roo pieces of jaggery were placed in five carts, 
which were passing along a public road in charge of the 
plaintiff's son. The defendant made inquiries and having learnt 
that they were coming from Vithu’s field detained them. 
Vithu was sent for, and he paid Rs. 65 on the spot. He was 
still indebted to Government in a sum of Rs, 98. The defendant 
ordered that 40 pieces of jaggery should be attached. The 
plaintiff declined, under the circumstances, to remove the 
remaining 60 pieces and the carts. He next applied to the 
Collector, and under the order passed by the Collector, the 
plaintiff took possession of the carts and 95 pieces of jaggery. 
He declined to receive the remaining five on the ground that 
they were damaged. 

The plaintiff then filed this suit against the defendant to 
recover from him damages for detention of the carts and 95 
pieces of jaggery, for loss of 5 pieces, and for infringement of 


the plaintiff’s rights. 


The defendant contended inter alia that the jurisdiction of 
the Court to entertain the suit was barred under s, 4 (c) of the 
Bombay Revenue Jurisdiction Act ; that the suit was also barr- 
ed under s. 6 of the Act ; that the attachment was legal, proper 
and authorised under the provisions of the Land Revenue Code; 
and that he was acting Jona fide and in pursuance of the 
provisions of the law for the time being in force relating to the 
recovery of the land revenue and the arrears in assistance 
cases. 


It appeared that the defendant, while serving as a Mamlat- 
dar in the Khandesh District, was invested by the Collector 
of Khandesh, with powers to act under ss. 140 to 143 of the 
Land Revenue Code. No such delegation by the Collector of 
the district in which the defendant was serving as Mamlatdar 
at the date the cause of action was alleged to have arisen was 
proved. 

The District Judge held that the suit was barred by’s. 4 (c) 
of the Revenue Jurisdiction Act; that the defendant was acting 
under s. 154 of the Land Revenue Code; that his action was 
taken bona fide; and that the suit was barred by s. 6 of the 
Revenue Jurisdiction Act. The grounds of his judgment were 
thus expressed:— | : © 5 oe 


VOL. Xv.] THE BOMBAY LAW REPORTER. 


The defendant not only acted bona Jide, but the presumption is that 
his action was lawful and correct, and it lies upon the plaintiff to show 
that he exceeded his authority, by proof that the goods distrained were not 
the property of Vithu, This the plaintiff has failed to do. His own evi- 
dence I disbelieve, He has not called his son whose testimony is of the 
first importance, and has, I think, purposely arranged that his other 
Witnesses should not be present on the day of hearing, I find that the 
suit is barred both by s. 4 (e) and s. 6 of Act X of 1876, 


The suit was accordingly dismissed 
The plaintiff appealed to the High Court. 


Jayakar, with P. D. Bhide, for the appellant. 
L. A. Shah, acting Government Pleader, for the respondent. 


Jayakar.—Section 4 (c) of the Revenue Jurisdiction Act 
does not apply in such a case where a stranger is wrongly 
proceeded against for recovery of revenue and in cases of tort 
like the present: Balvant G. Oze v. Secretary of State for 
Indial). Section 6 also cannot apply as the action of the 
Mamlatdar is manifestly illegal and ultra vires. The Mamlatdar 
made no inquiries and it can hardly be said that he acted bona 
Jide. The burden of proving bona fides and the legality of 
his actions lay on the Mamlatdar. He has exceeded his autho- 
rity. Sections 138 and 140 of the Land Revenue Code cannot 
apply. The resolution which is produced in the case empower- 
ed the Mamlatdar while in Khandesh and it cannot serve 
as a protection to him in Satara. Section 154 cannot apply, as 
first, that was not pleaded. Secondly, no authority or delega- 
tion is proved under that section. Thirdly, no revenue was 
due to Government as to justify the attachment. Fourthly, 
jaggery cannot be said to be a crop or-produce of the field. And 
fifthly, jaggery was attached not on the field but by the 
toad-side in carts. Thus in any case the Mamlatdar has acted 
illegally and without jurisdiction and the pleading of bona 
-fides is insufficient to defend him. Sections 8 to 13, 137 to 
154 of the Land Revenue Code considered. The following 
cases were referred to: Spooner v, Juddow(2); Dhondu v. 
Secretary of State (3); Sheo Surun Sahaiy. Mohomed Fazil 
Khan(4); Sinclair v Broughton(5); Vithoba Malhari yv. A. K. 
Corfield (6) ; Emperor v. Abdool Wadood (1); Budho v. Keso (8); 





(1) (1896) I. L. R. 22 Bom, 377, 882. (6) (1855) 3 Bom. H, C. R, App, 
(2) (1848) 4 M. I. A. 353. I. at p. 27. 

(3) (1912) 14 Bom. In R. 949, (7) (1907) I. L. R. 31 Bom, 293. 
(4) (1868) 10 W, R, Cri. R. 20. (8) (1896) I. L. R, 21 Bom, 773, 


(5) (1882) I, L. R. 9 Oal. 342. 
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A.C. J. Taruchnath Mookerjee v. The Collector of Hooghly ©); 
1913 Acworth v. Shavaksha Dhunjibhai(2); Owners of Steamship 
o “Mediana” v. Owners, Master and Crew of Lightship 


Gangaram ‘ Comet” (8), 


v. ; rane 
Diets The Mamlatdar cannot in any case attach goods of a person 


—. whois nota defaulter. Proper opportunity was not given to 
the appellant to lead evidence and the burden of proving that 
the Mamlatdar acted beyond jurisdiction and exceeded his 
authority was wrongly thrown under the circumstances of the 
case on the appellant. The pleadings and the evidence were 
referred to. 


Shah.—The Mamlatdar was acting bona fide in the discharge 
oí his duties. He was trying to collect Government revenue. The 
appellant must prove mala fides ; Narasimha v. Imam (a); Chu- 
nilal v. Kirpashankar (5); Spooner v. Juddow (6); Dhondu v. 
Secretary of State(7), The Court has no jurisdiction in such cases 
unless mala fides are proved: Girjashankar v. Gopalji @) ; Ran- 
chhod Varajbhai v. The Municipality of Dakor ©), Acworth v. 
Shavaksha Dhunjibhai 0°); Owners of Steamship “ Mediana ” 
v. Owners, Master and Crew of Lightship “ Comet” (1) were 
referred to in the course of argument. Moreover s. 4 (c) of the 
Revenue Jurisdiction Act protects the Mamlatdar in addition 
to s. 6 of that Act. The Mamlatdar acted under ss. 140 and 154 
of the Land Revenue Code, and the authority produced under 
s. 140 gave him sufficient powers to act in the way he has done. 
No notice is necessary under s. 153 of the Code. 


Scotr C. J.—This suit was brought by Gangaram Hatiram 
to recover damages from the defendant on the allegation that 
the latter when Mamlatdar of Khanapur attached: without 
authority 5 carts containing 100 pieces of jaggery belonging to 
the plaintiff on the Karad Nagar Road on the 8th of April 1910. 

In his written statement the defendant pleads that on the 
8th of April being Mamlatdar of Khanapur he was encamped 
at Kadepur and noticed 5 carts containing 100 pieces of jaggery 
were being taken by the plaintiff’s son from Kadepur towards 





(1) (2870) 13 W. R. 13. (7) (1912) 14 Bom. L, R. 949, 

(2) (1894) I, L, R. 19 Bom, 485. (8) (1905) I. L. R, 30 Bom. 241, 
(3) [1900] A, O. 113. (9) (1884) I. L. R. 8 Bom, 421. 
(4) (1903) I. L. R. 27 Bom, 590, 594, (10) (1894) I, L. R. 19 Bom, 485. 
(5) (1906) I. L. R. 31 Bom. 37, (11) [1900] A. 0., 113, 


(6) (1848) 4 M. I. A. 358. 
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Kadegaum. On enquiry he learnt that the jaggery was from 
the fields of Daji Rudraji who owed arrears of land revenue to 
Government and had to satisfy two decrees in assistance cases. 
The defendant accordingly ordered that unless the plaintiff 
paid off the dues of Daji Rudraji, which after deducting Rs. 65 
paid on the spot by Daji’s son Vithu amounted to Rs. 98, forty 
pieces of jaggery should be attached. . 


The defendant pleaded on the above allegations : (a) that 
the jurisdiction of the Court to entertain _the suit was 
barred under’s. 4 (c) of the Bombay Revenue Jurisdiction 
Act 1876, (4) that the suit was barred under s. 6 of the same 
Act as he was acting bona fide and in pursuance of the provi- 
sions of the law for the time being in force relating to the re- 
covery of the land revenue and arrears in assistance cases. 

The defendant nowhere in the written statement denies the 
plaintiff's allegation in the plaint that the goods attached be- 
longed to him. 

Five issues were raiséd an the 16th of September 191r, 
three relating to the jurisdiction of the Court and two to the 
question of damages but no issue was raised as to the plaintiff's 
ownership of the goods. 

_ At the hearing which commenced on the ast of October it 
was decided with the consent of the parties at the hearing to 
treat the issues as to jurisdiction as preliminary issues. 

They were :— 

1. Whether the Court has jurisdiction to entertain the suit 
under s. 4 (c) of Act X of 1876. : 

2. Whether the defendant’s action was not dona fide and 
in pursuance ‘of the provisions of ss. 138 and 140 of the Bombay 
Land Revenue Code. 

3. Ifso, whether the suit is not barred by s. 6 of Act X 
of 1876. 

The learned Judge without giving any reasons decided the 
first issue in the negative. ` 

On the second and third issues he held that the defendant 
was acting bona fide but did not hold that he was acting in 
pursuance of the provisions of s. 140 of the Bombay Land 
Revenue Code mentioned in the issue. He held, however, that 
the defendant was authorised to distrain the property under 
the provisions of s. 154 of the Code, being of opinion that it 
was not necessary to require proof of the delegation of the 
powers of the Collector under that section to the defendant 
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and that it lay on the plaintiff to show that the defendant had 
exceeded his authority by proof that the goods distrained 
were not the property of Vithu which the plaintiff had failed 
to do. The suit was dismissed with costs with interest 
thereon at 6 per cent. 


We are of opinion that s. 4 (c) would not be a bar to a suit 
in which there is a claim arising out of the alleged illegality of 
the proceedings taken for the realization of land revenue. 
Where the legality of the proceedings initiated by a revenue 
officer is in question the Court has to inquire under s. 6 
whether the act complained of was done bona fide by the 
officer in pursuance of the provisions of any law. 

The recognition by civil Courts of claims against Govern- 
ment in respect of certain illegal levies is expressly provided 
for by s. 5 of the Act. The Government Pleader who appeared 
for the defendant did not contend that thes. 4 (c) applied to 
claims in respect of the current year’s revenue but argued that 
it would apply to two sums recoverable in respect of arrears 
in assistance cases in respect of which an order for attachment 
of Daji’s moveable property had been issued. That order has 
not been produced. We think that the proceedings mentioned 
in s. 4 (c) must be in their inception legal. 

The second issue involves the inquiry whether the proceed- 
ings were legal. As has been pointed out the allegation that 
the goods seized were the property of the plaintiff is neither 
denied specifically or by necessary implication or stated to be 
not admitted in the pleadings of the defendant or questioned 
in the issues. According to the terms of O. VIII, r. 5, the Court 
was therefore bound to take it as admitted. For this reason pre- 
sumably the defendant referred to s. 140 as the justifying 
provision of the Land Revenue Code. That section is one of 
the group of sections authorising precautionary measures to 
prevent the removal from land of a crop which has been sold, 
mortgaged or otherwise disposed of, until the current year’s 
revenue has been paid. 


The powers contained in those sections do not authorise 
the detention of anything but the crop of the land or the 
seizure of the crop or any other goods after removal from the 
lands. The officer expressly authorised by the sections to 
exercise the powers is the Collector buts. 12 enabled the 


Collector to delegate his powers to the Mamlatdar. The 
section is in the following terms ;— 
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“ The chief officer entrusted with the local revenue-administration of a 
‘Taluka shall be called a Mamlatdar. He shall be appointed by the Commise 
sioner of the division in which his Taluka is situated, 

His duties and powers shall be such as may be expressly imposed or 
conferred upon him by this Act, or by any other law for the time being in 
force, or as may be imposed upon, or delegated to, him by the Collector 
under the general or special orders of Government. 

Under s. 8 the Collector is the Collector of the District, the 
- Mamlatdar being entrusted with the local revenue-administra- 
tion of the smaller unit known as the Taluka. It follows that 
the Collector can only delegate powers for his own District 
and the Mamlatdar can only exercise delegated powers in the 
Talukas of the District in which the delegation occurred. 

The defendant, however, produces in justification of his 
supposed action under s. 140 a document issued by the Col- 
lector of Khandesh under the authority of a Government 
Resolution conferring on the defendant authority to exercise 
the powers contained in ss. 140-143. No authority or delegation 
from the Collector of Satara, the District in which Khanapur is 
situate, is produced or alleged to exist. The defendant therefore 
has not shown that he is within the ambit of the law pro- 
pounded by s. 140 of the Code. The law relating to revenue- 
administration so far as the Mamlatdar defendant was con- 
cerned did not include s. 140. How then can it be contended 
that he honestly intended to put that law in motion, to apply 
the test’suggested in Hermann v. Seneschal() cited in Dhondu 
v. Secretary of State(2)? The Government Pleader feeling the 
difficulty argued that the defendant could justify under s. 154 
of the Land Revenue Code. But the first condition of the 
application of that section, assuming the existence of arrears, 
is that the property distrained should be the moveable pro- 
perty of the defaulter. Doubtless if it were established that 
_ the defendant believed the property to be that of the defaulter 
he might fairly contend that he was entitled to protection on 
the authority of Spooner v. Juddow (3) and s. 6 of the Revenue 
- Jurisdiction Act. The pleadings in this case, however, do not 
permit us to hold that the defendant believed the carts of the 
plaintiff contained the moveable property of the defaulter. 
The learned Judge was in error in holding that it lay on the 
plaintiff to show that the defendant exceeded his authority by 
proof that the goods distrained were not the property of the 
defaulter. 


(2) (1862) 32 Le J. C. P. 43. (3) (1850) 4 M, I. A, 358, 379. 
(2) (1912) 14 Bom, L. R. 949, 955, 
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A. 0. J If it were necessary we should accede to the application of 
1913 the plaintiffs counsel for a remand in order that the evidence 
~~  oftheplaintiff’s vendor Amerchand might berecorded. Having 
Gancaran regard to the pleadings and issues however this course is un- 


AE necessary. 
fos We reverse the decree of the lower Court and remand the 


Scott C. J. case for an inquiry as to the damages suffered owing to the 
illegal seizure of the plaintiffs property by the defendant. 
The costs of this appeal will be costs in the cause. 


Decree reversed: case remanded. 


Before Sir Basil Scoti, Kt., Chief Justice, and Mr, Justice Shah. 


à ABDUL KADAR IBRAHIM 
: 1913 v 


ete DULANBIBI.* 
April 11. 


Civil Procedure Code (Act V of 1908), See. 11—Res judicata—IJndian 
Evidence Act (I of 1872), See, 44—Espert opinton—Letlers Patent, cl. 12— 
Suit for declaration that defendant was plaintif s wife—Leave under cl, 12 
not oblained—Judgment holding the suit bad in absence of leuve and that 
the marriage not proved—Second suit for restitution of conjugal rights— 
Decision as to marriage not res judicata in the second suit. 


The plaintiff filed a suit in the High Court of Bombay against his 
wife, the defendant, for a declaration that the defendant was his duly 
married wife and for an injunction restraining her from marrying any 
other person. A part of the cause of action had arisen in Bombay ; 
but no leave was obtained under cl. 12 of the Letters Patent, The 
Court decided that the alleged marriage of the plaintiff with the 
defendant was not valid and binding on her; and that it had no 
jurisdiction to hear the suit in consequence of the leave not having heen 
obtained. The decree, however, recorded only the first of these grounds 

The plaintiff subsequently filed a suit in the Court of the Subordi- 
nate Judge of Bhiwandi for restitution of conjugal rights and for an 
injunction restraining the defendant from marrying any other person 
pending the disposal of the suit. The Subordinate Judge held that the 
second suit was not barred by res judicata; but the lower appellate 
Court held that it was so barred, On appeal :-— 

Heid, that the judgment in the first suit was delivered by a Court not 
competent to deliver it within the meaning of s. 44 of the Indian 





* Second Appeal No, 288 of 1913, passed by R. Baindur, Subordinate 
from the decision of A. W. Varley, Judge at Bhiwandi, in Suit No, 264 
Joint Judge of Thana, in Appeal of 1911, E . 

No, 97 of 1910, reversing the decree 
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Evidence Act, and that, therefore, the plea of.res judicata could not A, G. J. 
prevail, 
1913 
Suir for restitution of conjugal.rights and for an injunction Y 
restraining the defendant from marrying any other person 430UKavar 
pending the suit. ee ua 
Abdul Kadir had filed a suit in the High Court of Bombay — 
(Suit No. 399 of 1908) against Dulanbibi, praying for a declara- 
tion that she was-his.duly married wife and for an injunction 
restraining a marriage alleged to be.contemplated between her 
and one Abdul Gafur. It was set.out in the plaint that only 
apart of the cause of action had arisen in Bombay; but no 
leave under. clause 12 of the Letters Patent was' obtained. 
At the trial five issues were fixed of which it is necessary to 
mention-the following :— : 
8. Whether the Court has jarisdiction to try this suit as against the first 
defendant ?. 
4. Whether the defendant did not become a member of the Hanafi sect 
onor about April1907 ? 
5. Whether the plaintiff has been validly married to the first defendant? 


The case was tried by, Davar J., who delivered judgment on 
the 17th June, 1911, in the course. of which his Lordship 
stated.:— 


“Issues 4 and 5 refer to the merits of the contentions between the parties:— 
I propose to dispose of the suit on the result of my findings on issues 4 and 
5. I find the 4th issue in the affirmative, I find the 5th issue in thé negative, 
On those grounds alone I dismiss the plaintiff’s suit. I have advisedly refrain- 
ed_from.discussing issue 3. till now, because, as I observed before, I do 
not desire that this suit should come to a termination on technical grounds, 
after the parties have been put to.the trouble and expense of having it 
heard on the merits, and I do not desire to leave the position of the ist de- 
fendant undefined and leave it open to the plaintiff to harass her by further 
litigation. Atthe same time I think it desirable that the first [P third ] 
issue should be discussed and I should record my’opinion on that issue... 
Tn my, opinion without leave [under cl. 12. of Letters Patent] this Court 
has no jurisdiction to entertain the.suit and on, that ground also the suit 
would fail,....0n the strength of my, findings.on issues 4and5 I dismiss 
tha guit, ” 


The plaintiff thereupon filed:the present suit'in the Court of 
, the Subordinate Judge at Bhiwandi against the defendant for 
restitution of conjugal rights against her and for an injunction 
restraining her from -marrying any.other person, pending the 
disposal of. the suit., The defendant ‘contended, infer. alia that 
the suit: was barred: by. res judicata. 
Two-preliminary: issues were raised-in-the suit ;— 
B85 
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(1) Whether the judgment in suit No. 399 0f 1908 on the file of the High 
Court in its original side or any finding thereoncan operate as tres judicata 
in the present suit so that this Court cannot entertain the latter. 

(2) Plaintifi having sought the jurisdiction of the High Court in the 


AppuLKanaR original side voluntarily in the said prior suit and having obtained a deci- 


V. 


sion thereon, is he not estopped now from contending that that Court had 


DULANIBI no jurisdiction to try the case ? 


The Subordinate Judge came to the conclusion that “ the 
decision of the learned Judge in Suit No. 399 of 1908 on the 
issues relating to the merits of the case is a nullity, as he had 
no jurisdiction to decide the suit. Hence, that decision is not 
pinding on the parties and cannot therefore operate either on 
the principle of res judicata or of estoppel, so as to prevent the 
parties in the present suit from litigating on the same ques- 
tion or questions as arose on the merits in the former suit.” 

On appeal, the Joint Judge was of opinion that res judicata 
was a bar to the present suit on the following grounds :— 


The first question to be determined is what is the effect of the decree 
in Suit No. 399 of 1903 against which no appeal was preferred, if it be 
assumed that the Court had no jurisdiction ? The answer to this question 
is contained in Golab Sao v. Chowdhury Madholal (1905, 9 ©. W. N. 956), 
where the Court said (at p, 960) ‘‘ What then is the effect of a judgment 
rendered by a Court which has no jurisdiction over the subject-matter of 
the litigation? We think that the judgment must be treated as null and 
void. As stated in Herman on Estoppel and Res Judicata, Vol. I, s, 110, 
‘When the Court transcends the limits prescribed for it by law and 
assumes to act when it has no jurisdiction, its adjudications are utterly void 
and of no effect, either as an estoppel or otherwise.” A judgment pro- 
nounced by a tribunal having no authority to determine the matter in issue, 
is necessarily and incurably void, and may be shown to be so in any col- 
lateral or other proceeding in which reliance is placed upon it (Black on 
judgments, Vol, I, s. 218). Similarly it was said, in Gurdeo Singh v, Chand- 
rikah Singh (1907, 86 Cal. 198, 206), ‘a judgment made without jurisdiction 
in such a case is absolutely null and void, it may be set aside by review or 
appeal, orits nullity may be established, whon it is sought to be relied upon 
in some other proceeding : See Hawes on Jurisdiction, pp. 12, 16 ; Hermann 
on Estoppel, s. 110,and Frankel v. Sutterfield (1890, 19 Atlan, Rep. 898), 
Therefore the only question which romains is—Had Davar J. jurisdiction 
to try the Suit No. 399 of 1908? The respondent lays great stress 
upon Davar J.’s own words:—“ In my opinion without leave the Court 
has no jurisdiction to entertain the suit,” and urges that those words are 
quite conclusive. But, it is to be noted, the learned Judge was careful not 
to dismiss the suit upon the ground of want of jurisdiction, He says no 
more than “on that ground also the suit would fail.” 

He dismisses the suit in consequence of his findings upon the merits of 
the case. He therefore consciously usurped jurisdiction. Now, admittedly, 
if the plaintiff had obtained leave to bring his suit, there would have heen: 
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no usurpation of jurisdiction. The jurisdiction would have been perfectly 
regular and legitimate, Then, did this absence of leave convert that which 
would otherwise have been regular, into a nullity? Here again, I think, the 
answer is to be found in the case of Gordeo Singh v. Chandrikah Singh 1907, 
I. L.R. 36 Cal. 193, 207): “ an entirely different class of questions, however, 
arises, when it is suggested that a Court in the exercise of the jurisdiction 
which it possesses has not acted according to the mode prescribed by the 
statute, If such a question is raised, it relates obviously, notto the exist- 
ence of jurisdiction, but to the exercise of it in an irregular or illegal 
manner. This distinction between elements, which are essential for the 
foundation of jurisdiction and the mode in which such jurisdiction has to 
be assumed and exercised is of fundamental importance...that the distinction 
is well founded is manifest from cases of high authority. Thus, in Pisani 
v. Attorney General of Gibraltar, (1874,L. B.5 P.C. 515), their Lordships of 
the Judicial Committee held that, where there is jurisdiction over the 
subject-matter, but non-compliance with the procedure prescribed as essen- 
tial for the exercise of jurisdiction, the-defect might be waived. The same 
principle was adopted in Ma parte Pratt ( 1884, 12 Q. B, D. 334) and Er 
parte May (1884, 12 Q. B. D. 497), which are authorities for the proposition 
that where jurisdiction over the subject-matter exists requiring only to be 
invoked in the right way, the party, who has invited or allowed the Court 
to exercise it in a wrong way, cannot afterwards turn round and challenge 
the legality of the proceedings due to his own invitation or negligence : see 
Vishnu Sakharam Nagarkar v, Krishnarao Malhar (1886, I. L. R. 11. Bom, 
153 ).” In the present case the respondent invited a Court, which undoubt- 
edly had jurisdiction under conditions, to exercise it in a wrong way. The 
Court’s reply in substance was :—“ I will exercise my jurisdiction in a wrong 
way, you have not made out your case, and because you have not made out 
your case I dismiss your suit.” If Gordeo Singh v. Chandrikah Singh (1907, 
J. L. R. 36 Cal, 193) was rightly decided, the respondent cannot now turn 
round and say that his omission to obtain Jeave under cl. 12 of the Letters 
Patent invalidates the whole proceedings. 


The plaintiff appealed to the High Court. 


Inverarity and Norman, with D. A. Khare and P. D. Bhide, 
for the appellant. 


Captain, instructed by Captain and Vaidya, and M. M, 
Karbhari, for the respondent. 


Inverarity—In the suit filed inthe Bombay High Court, 
only part of the cause of action arose in Bombay and the de- 
fendant resided outside Bombay. Leave under cl. 12 of the 
Letters Patent was therefore necessary to give jurisdiction to 
the Court. No such leave having been obtained, the Bombay. 
High Court had no jurisdiction to try the suit. A decree of 
a Court having no jurisdiction is a nullity and can never operate 
as res judicata. The leave required by cl. 12 of the Letters 

» Patent affords the very foundation of the jurisdiction: Ram- 
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purtab Samruthroy v. Premsukh Chandamal 0), Hadjee Ismail 
Hadjer Hubbceb v. Hadjee Mahomed Hadjee Joosub (2). 


Captain.—I admit that where the Court has no jurisdiction 
over the subject-matter of the suit, consent -of the parties 
cannot confer such jurisdiction, and a decree made without 
such jurisdiction is absolutely null and void. An entirely 
different question however arises where a Court in the exercise 
of jurisdiction which it possesses has not acted according :to 
the mode prescribed by the statute: Ledgard v. Bull (3); 
Gurdeo Singh v. Chandrikah Singh(4). Where there ‘is 


` jurisdiction over the subject-matter but non-compliance with 


the procedure prescribed as essential for the exercise of juris- 
diction the defect might be waived: Pisani v. Attorney 
General for Gibraltar (5). In the present case I submit the 
Bombay High Court had jurisdiction over the subject-matter 
of the suit but assumed that jurisdiction in an irregular manner. 
And considering that the case was decided on the merits, this 
irregularity must be taken to have been waived: Moore v. 
Gamgee (6); King v. Secretary of State for India. Further, 


-where jurisdiction over the subject-matter exists requiring only 


to be invoked in the right way the party who has invited or 
allowed the Court to exercise it in a wrong way cannot after- 
wards turn round and challenge the legality of the proceedings : 
Vishnu Sakharam Nagarkar v. Krishnarao Malhar®). 


Inverarity in reply —The decision in King v. Secretary of 
State for India ©) is contrary to the dicta of Telang ‘J. in 
Rampurtab Samruthroy v. Premsukh Chandamal Go). In “any 
case, there was no waiver in ‘this case as the defendant in the 
Bombay suit all along strenuously contested that the Bombay 
High Court had no jurisdiction to try the suit. The true test is 
“u Wasthe Bombay High Court competent to deliver the judg- 
ment it did deliver within the meaning of s. 44 of the Evidence 
Act?” See also Halsbury’s Laws of England, Vol. XIII, page 353. 


Cur. adv. vult. 


Scorr C. J.—The plaintiff filed this suit in the Court of the 
Subordinate Judge of Bhiwandi for restitution of conjugal 
tights against the defendant and for an injunction restraining 





(1) (1890) I. L. R. 15 Bom. 93, 98. (6) (1890) 25 Q. B. D. 244. 

(2) (1874) 13 Ben. L, R., 91, 101, (7) (1908) E. L. R. 35 Cal, 394, 

(3) (886) L, R. 13 L. A, 134. (8) (1886) I. L. R. 11 Bom, 153. 
(4) (1907) I. L. R. 36 Cal. 193, 205, (9) (2908) I. L. R.-35 Cal. 394. 


(5) (1874) L. R, 5 P. O, 516. (10) (1890) Lu L. R, 15: Bom, 93,:,98, 
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her from marrying any other person pending the disposal ofthe A. C..J. 
suit. He was met with the plea that the questions at issue in 1913 
the suit were ves judicata by reason of a decree passed by Mr. Sw 
Justice Davar in High Court Suit No. 399 of 1908 and that pou 
-therefore under s. 11 of the Code of Civil Procedure the 
Bhiwandi suit could not be tried. The High Court suit of oan 
-1908 was for a declaration that the defendant'was the duly Scott C.J 
married wife of the. plaintiff and for an injunction restraining ~_ 
‘a marriage alleged to be contemplated between her and one 
Abdul. Gafur a defendant in the High Court suit. Three of:the 
-issues in that suit-were as follows.:—(a@) Whether the Court'has 
jurisdiction to try the suit as against the first defendant? (0) 
Whether the first defendant did not become a member of -the 
Hanafi sect on or about April 1907? (c) Whether the plaintiff 
-has been validly married to the first defendant ? ae fe 
At the first hearing it was discovered that although it was 
stated in the plaint that only a part of the cause of action had 
,atisen in Bombay and that the Court would have jurisdiction 
to try the suit after leave under cl. 12 of the Letters Patent had 
. been. granted, no leave had in fact been obtained and upon.that 
.ground the first of the issues above set out -was raised. The 
learned Judge, however, proceeded with the trial of the case 
-upon the merits, and decided the issues as to the conversion of 
.the first defendant and as to the question of her marriage with 
the plaintiff in the first defendant’s favour. 
He then proceeded to discuss the issue relating -to 
. jurisdiction and held that the Court had no jurisdiction incon- 
sequence of leave not having been obtained and that the suit 
on that ground must fail. The decree which was drawn up 
only records the dismissal of the suit on the ground that .the 
alleged marriage of the plaintiff with the first defendant was 
not valid and binding upon her, but a reference to the judg- 
ment shows that the Court held that there was no jurisdiction. 
The learned Judge of the Bhiwandi Court was of opinion 
that the plea of ves judicata was satisfactorily met -by 
showing that the judgment in which the issues pleaded were 
decided, was delivered by a Court not competent to deliver it. 
‘If the Court was so incompetent this would be a complete 
answer under s. 44 of the Evidence Act. 
The learned Joint Judge, however, came to a different con- 
clusion being of opinion that the absence of leave ‘did not go 
to the root of the jurisdiction of the Court and that therefore 
the judgment of the Court was the judgment of a Court haying 
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jurisdiction. He based his decision on the judgment of the 
Calcutta High Court in Gurceo Singh v. Chandrikah Singh (). 
In this appeal it is contended that the jurisdiction of the 


AspurKapa® High Court to try a suit in which part only of the cause of 


v. 
DULANBIBI 


Scott C. J. 


action arose within the jurisdiction and in which the defend- 
ants neither reside nor carry on business within the jurisdiction 
depends entirely upon the question whether or not leave has 
been first obtained under cl. 12 of the Letters Patent; and 
reliance was placed upon the decision of Sir Richard Couch in 
Hadjee Ismail v. Hadjee Mahomed (2), where he said that an 
order under cl. 12 wasnot a mere formal order or an order 
merely regulating the procedure in the suit, but one that has 
the effect of giving a jurisdiction to the Court which it other- 
wise would not have; and the judgment of Mr. Justice Telang 
in Rampurtab Samruthroy v. Premsukh Chandamal (3) was 
also referred to in which it was said that such leave (under cl. 
12) affords the very foundation of the jurisdiction. Those cases 
were met by reference to the case of King v. Secretary of State 
for India (4) in which Mr. Justice Fletcher, following Moore v. 
Gamgee (5), held that the objection that leave under cl. 12 had 
not been properly obtained might be waived by the defendant. 

In the present case there is no question of waiver, for the 
objection to the suit on the ground that leave had not been 
obtained was taken at the first moment when the fact came to 
the knowledge of the defendant’s advisers ; and it is clear that 
under such circumstances the judgment of the Court was on 
issues (5) and (c) one which it was not competent to deliver: 
see Khimji v. Forbes (6). i 

That this conclusion is in no way at variance with the deci- 
sion of English Courts in such cases is apparent from Jn re 
Brown v. London & North Western Railway Company O). The 
plaint was against the defendants as common carriers for neg- 
ligently carrying a harp, delivered to them by the plaintiff, to 
be carried from Chester to London, whereby it was damaged. 
The plaint was filed and the suit was tried in the County 
Court at Chester and at the trial it was objected on the part 
of the defendants that the Court had no jurisdiction, on the 
ground that they did not dwell or carry on their business 
within the District as required by Stat. 9 & ro Vict. c. 95, s. 60, 





(1) (1907) I. L, R, 36 Cal. 193. (5) (1890) 25 Q. B. D. 244, 
(2) (2874) 18 Ben. L. R, 91. (6) (1871) 8 Bom. H. C. 102, 
(3) (1890) I. L. R, 15 Bom. 93. (7) (1863) 4 B. & S. 326. 


(4) (1908) I. L, R. 35 Cal, 394, 
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and had not obtained leave either from the Court under that A, C. J. 
section or from its Registrar under Stat. 19 & 20 Vict. ©. 108, 1918 

s. 15, to issue the summons elsewhere. The Judge said that cw 
without expressing any absolute opinion on this point, it would AppurKapan 
be better to leave the case to the Jury, whereupon the defend- v. 
ants went iñto their case and called witnesses. The Jury found DU=ANBIBI 
for the plaintiff, and judgment was entered up accordingly but Scott C., Je 
the Judge refused to allow execution to be issued on it. The ~~ 
plaintiffthen obtained a rule calling on the Judge of the 
County Court and the defendants to show cause why the Re- 
gistrar of that Court should not issue a writ of execution to 
the High Bailiff, empowering him to levy upon the goods of 
the defendants the amount of the judgment obtained in that 
Court by the plaintiff. 

The discussion turned chiefly on the question whether it 
could be said that the defendants carried on business amongst 
other places at Chester. That question having been decided in 
the negative Mr, Justice Wightman said: “ This case is there- 
fore not within the jurisdiction of the County Court of Chester 
and it is admitted that the plaintiff did not obtain the leave of 
that Court as the Court in which the cause of action arose to 
issue his summons there.” Consequently the rule for the issue 
of a writ in execution was discharged. 

We hold that the judgment relied upon by the defendant 
was delivered by a Court not competent to deliver it within 
the meaning of s. 44 of the Indian Evidence Act and therefore 
the plea of res judicata cannot prevail. 

We set aside the decree of the lower appellate Court and 
restore the order of the Subordinate Court, costs throughout 
being costs in the cause. 


Decree set aside. 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Beaman, 


HASAN MALIK 


v. 
RASUL MALIK.* 


a 
Mamlatdar’s Courts Act ( Bom, Act. II of 1906 ), Sec, 23—Possessory Suit 
Decision by Mamlatdar on documentary evidence— Reversal of the decision 
by the Collector on the evidence— Revision—Appeal. 


A possessory suit was decided by a Mamlatdar on a consideration of 
the documentary evidence in the case. In an application against the 
decision under s. 23 of the Mamlatdar’s Courts Act, the lower Court 
reversed the decision on appreciation of the documentary evidence :— 

Held, that there was no illegality and no impropriety in the case 
giving rise to any need for revision under s. 23; that the lower 
Court could not give itself jurisdiction by saying that the order 
appealed against was illegal or improper when its conclusion simply 
turned upon appreciation of documentary evidence; and that, in arriv- 
ing at its conclusion, it had exercised the powers of an appellate Court. 


RasuL Malik ( the plaintiff ) filed a suit, in the Mamlatdar’s, 
Court at Gokak, to obtain an injunction restraining the defend: 
ant‘from obstructing him in the use of certain lands. 

The, Mamlatdar dismissed the plaintiff’s suit holding on the 
consideration of a Vahivati Arj of 1909 that the plaintiff was 
not in-possession of the lands in dispute. 

The plaintiff applied against this decision under s. 23 of the 
Mamlatdar’s Courts Act. The District Deputy Collector of 
Belgaum heard the application; and on appreciating the 
Vahivati Arj of 1909 and other documentary evidence, he came 
to.the;conclusion that the plaintiff had established his possess- 
ion of the lands and decreed his claim, observing as follows :— 


“ I find that the four Akkadis of the land in dispute are in the actual pos, 
session of Rasul the applicant, and therefore reverse the order appealed 
against which is illegal and improper and grant the injunction sought for 
by the applicant.” 


The defendant applied to the High Court under its extra- 
ordinary jurisdiction. 


G. S. Mulgaokar, for the applicants. 
V. R. Sirur, for the opponent. 





*Civil Application No, 27 of 1913, of Belgaum, reversing the order 
under the Extraordinary Jurisdic- passed by G.S. Dixit, Mamlatdar 
tion, from an Order passed by R. C, of Gokak, in Possessory Suit No, 21 
Artal, District Deputy Collector of 1912, 


p 
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Scott C. J.—If-we assume that the Deputy Collector was A. C. J. 
invested with the revenue administration of the Taluka so as 1913 
to enable him to exercise the powers of the Collector under GS 
s. 23 of the Mamlatdars Act, the question is whether he has HasayMazie 
violated the provisions of that section, which says that there v. 
should be no appeal from any order passed by a Mamlatdar 248vs Matix 
under this Act. There is not much dispute that the question 
turns, as far as the evidence before the Mamlatdar is concerned, 
upon documents. The Mamlatdar attached great importance to 
a document described as a “ Vahivati Arj” of 1909. The Deputy 
Collector for certain reasons, which he seems to think were 
sufficient, comes to the conclusion that the admission contained 
in the “Vahivati Arj” is not binding upon the plaintiff, and then 
upon other documents, which he discusses, held that the plain- 

-tiff has shown title, and therefore he concludes that the plain- 

tiff was in possession, and that the Mamlatdar’s decision as to 
possession was wrong. In coming to this conclusion, it appears 
to us that he has exercised the powers of an appellate Court. 
There is no question which gives rise to any need for revision. 
There is no illegality and no impropriety, and the Deputy 
Collector cannot give himself jurisdiction by saying that the 
order appealed against is illegal or improper, where his con- 
clusion simply turns upon appreciation of documentary evi- 
dence. We, therefore, set aside the order of the Deputy Col- 
lector and restore that of the Mamlatdar with costs. 


Rule made absolute. 


APPEAL FROM ORIGINAL CIVIL. 





Before Sir Basil Scott, Rt., Chief Justice, and Mr, Justice Chandavarkar, 


THE NEW PIECE GOODS BAZAAR CO., LTD. 1918 
V. Sey 
JIVABHAI VADILAL.* March 11, 


Limitation Aot (LX of 1908), Sec. 12, Art. 151—Appeal, filing of, beyond time— 
Exclusion of time—Time required for obtaining certified copy of the decree 
—Application for copy not filed within the period, 


On 9th September 1912 a decree was passed on the Original Side of the 
High Court. The memorandum of appeal against the decree was pre- 
sented on the 7th October 1912, A certified copy of the decree was 


*0. C. J. Appeal No, 55 of 1912, 
R 86 
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applied for on the same day but was not ready till December 1912, 
In the Appeal Court the respondent contended that the appeal was out 
of time, The appellant urged that the appeal was filedin time inasmuch 
as the time occupied in obtaining capy of the decree should be deducted 
under s. 12 of the Limitation Act :— 

Held, that the appeal was presented beyond the prescribed period, 
since no extension of time for filing a memorandum of appeal could be 
claimed unless some application was made to the Court for acopy of 
the decree or judgment indicating the intention of the aggrieved party 
to appeal within twenty days provided by the second schedule to the 
Limitation Act, 1908. 

Yamaji v, Antaji(1) and Tukaram v. Pandurang (2), followed, 

On the 9th September 1912, Macleod J. passed a decree in 
favour of Jivabhai Vadilal and others (plaintiffs) holding them 
entitled to the easement of light and air with respect to cer- 
tain windows of their house in Champa Galley in Bombay. 

The defendant filed a memorandum of appeal against the 
decree on the 7th October 1912. On the same day, the defend- 
ant applied for a certified copy of the decree, which was not 
delivered till some time in December 1912. The appellant 
sought to bring his appeal within time by contending that the 
time required in‘ obtaining copy of the decree, should be 
deducted from the period of time allowed for appeal. 


Raikes, with Inverarity and Jinnah, for the appellant. 
Strangman, Advocate General, with Bahadurji and Desai, 
for the respondent. 


Scott C. J.—Judgment was pronounced in’ this case on 
the 9th of September 1912 and a decree passed in favour of the 
plaintiffs. Under Art. 151 of the Limitation Act, the party 
aggrieved had twenty days tovappeal from the date of that 
decree, the date of the decree being the date of the pronounce- 
ment of the judgment. The memorandum of appeal was, 
however, filed on the 7th of October, 1912, and it is contended 
that the appeal is out of time. On the other hand it is argued 
on behalf of the appellant that the appeal is not out of time, 
because a period from the 7th of October to some date in 
December should be deducted under s. 12.0f the Limitation 
Act as the period requisite for obtaining a copy of the decree. 

The Bombay cases, Y amaji v. Antajia) and Tukaram 
Gopal v. Pandurang Sadaram (2), proceed upon the prin- 
ciple that an extension of time for filing a memorandum of 
appeal cannot be claimed unless some application is made to 





(2) (1898) I, L, R, 23 Bom. 442. (2) (1901) I, L, R, 25 Bom. 584, 586, 
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the Court for a copy of the decree.or judgment indicating the A.C. J, 
intention of the aggrieved party to appeal within twenty days 4913 
provided by the Schedule to the Limitation’ Act. It isa prin- =~ 
ciple the application of which can work no hardship upon an Naw 
appellant. All he has to do is to show by his application that a. oon 
he intends to appeal, and to make his application within the ae Š 
time limited for appeal. Then, any difficulties and delays that JIVABHAI 
there may be, owing to his having to obtain copies of the SnU 
decree and the judgment before filing his memorandum of ap- — ` 
peal, are taken into consideration and he is not debarred from 
presenting the memorandum of appeal by having to wait to 
draw it up until he has obtained copies of the decree and the 
judgment. 
It is contended that there is a belief prevailing in the pro- 
fession as to a practice on the Original Side contrary to what 
I have stated. I have never heard of any such practice and I 
- have always understood that a party must make up his mind 
within twenty days if he intends to appeal against a judg- 
ment delivered on the Original Side. There can be no doubts 
I think, from the Bombay judgments in Vamayi v. Antafi) 
and Tukaram Gopal v. Pandurang Sadaram(), that that 
mutatis mutandis is the practice on the Appellate Side, No 
hardship will result to the parties if that practice is also adher- 
ed to on the Original Side. 
We, therefore, think that the appeal is out of time, and must 
be dismissed with costs. 
Appeal dismissed. 


Attorneys for the appellant: Ædgelow, Gulabchand, 
Wadia & Co. 


Attorneys for the respondents : Payne & Co. 


= Py a é . eon e 
c- (1) (1898) I. L. R, 23 Bom, 442, (2) (1901) I. L, R: 25 Bom, 584, 586 
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ORIGINAL CIVIL. 


Before Sir Dinshaw D. Davar, Kt., Judge, 





1913 -+ JANKIBAI 
Srs U. 
Marahan: SHRINIVAS GANESH VALSANKAR.* 


Civil Procedure Code (Act V of 1908), Order I, 7.3; Order Il, rr. 3 and 
5—Misjoinder of causes of action—Claim for Stridhan can be joined with 
a claim for maintenance—Practice, ' 


There is no misjoinder of causes of action if a Hindu widow sues in 
one suit the co-parceners. of her deceased husband to recover her 
stridhan property improperly or illegally detained by them and also to 
enforce her right of maintenance-out of the estate of the joint family 
of which during his life-time her husband was a member, 

Golwbai v. Lakhmidas Khimji(1) dissented from on the point of mis- 
joinder, 


SUIT to recover sividhan and to claim maintenance. 

One Vithal alias Bhaurao Ganesh Valsankar and the defen- 
dants were members of a joint and undivided Hindu family 
owning joint ancestral properties. 

Vithal died on the 19th of May 1907 in Bombay leaving 
behind him his widow Jankibai, the plaintiff, and his brothers, 
the defendants. 

After the death of her husband the plaintiff lived with the 
defendants. She alleged that she kept her stvidkan property 
in their possession. 

In May 1909 the plaintiff went to live with her parents., 

The plaintiff claimed her stvidhan property and demanded 
maintenance from the defendants but the latter denied that 
the stvidhan property was with them and refused to grant any 
separate allowance. 

The plaintiff brought this suit to recover her stridhan pro- 
perty or its value Rs. 7190; and to claim maintenance allow- 
ance at the rate of Rs. 30 a month. 

The defendants contended inter alia that the suit was bad 
for misjoinder of , causes of action; that the plaintiff did not 
keep her stvidhan property with them ; that at the time of the 
plaintifi’s marriage no ornaments were presented to her; that 
the value of the family property was not So great as alleged by 
the plaintiff; and that they had offered Rs. 5 a month as 
maintenance allowance to the plaintiff. 

*0, 0, J. Suit No, 313 of 1910. (1) (1890) I. L. R. 14 Bom, 490. 
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At the hearing it was agreed that the following issue should O. 0. J. 
be tried in the first instance— 


: 1913 
Whether the suit is not bad for misjoinder of causes of action. —_ 
J 
Pradhan and.Kirtikar, for the plaintiff. aes 
Bhandarkar and Mirza, for the defendants. `  SHRINIVAS 


Bhandarkar.—This suit, as framed, is not maintainable 
because the defendants who are surviving brothers of the de- 
ceased husband of the plaintiff are heirs to the deceased 
brother. The Civil Procedure Code, O. 11, r. 5, is therefore a bar 
to this suit as framed : see Gokibai v. Lakhmidas Khimyi(.), 


Pradhan.—Order 11,1. 5, Civil Procedure Code, is not a bar to 
this suit because in an undivided Hindu family each co-parcener 
holds in his own right and when one co-parcener dies the surviv 
ing co-parceners hold in their own right the whole property. 
They are not heirs to the deceased co-parcener. An heir takes 
the estate of the deceased subject to his debts. The creditors 
of the deceased can sue an heir to the extent of the estate. of 
the deceased in the hands of the heir, But if the creditor has 
not obtained a decree and has not attached the share ofa 
deceased co-parcener under a decree in his life-time then the 
creditor cannot sue the surviving co-parceners. They hold the 
whole co-parcenery property as proprietors in their own right. 


DAVAR J.—The plaintiff Jankibai is the widow of Vithal 
Valsankar, who died in 1907. He left him surviving his widow, 
the plaintiff herein, and his five brothers who are all defend- 
ants in this suit. The six brothers were members of a joint 
and undivided Hindu family and it is admitted that they were 
owners of joint ancestral properties, consisting of houses and 
lands, which are in Akalkote in the Sholapur District. These 
properties are now in the possession of the defendants. 

The plaintiff has filed this suit to recover from the defend- 
ants her stvidhan ornaments which, she says, she left with her 
husband’s brothers when she left their house, and she claims 
maintenance and arrears of maintenance out of the joint 

__angpetfal property now in the possession of the defendants, 
*=fhese claims’ are resisted on various grounds which for the 
present purposes are unnecessary to set out. 

The defendants contend that this suit as framed is bad for 
misjoinder of causes of action. 


(1) (1890) I. L. R, 14 Bom, 490. 
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0.0. J. The first issue raised by the learned counsel for the defend- 
1918 ants is :— 


=~ ‘‘ Whether the suit is not bad for misjoinder of causes of 
Jaykar action.” 

v. It was argued in support of the contention that the claim for 
SHRINIVAS 


cues ornaments is against the defendants personally and could not 
Davar J. be joined with the claim for maintenance which is against, the 
defendants as the heirs of plaintiff's husband, and reliance 
was placed on the provisions of O. I, r. 5, of the Civil 
Procedure Code. : 
“At the hearing, it was agreed that the issue as to misjoinder 
should be tried in the first instance. 

Order I1, r. 5, re-enacts r.(0) of s. 44 of the old Civil Pro- 
cedure Code. It says that no claim by or against an executor, 
administrator or heir as such shall be joined with claims by or 
against him personally. Although this question has repeatediy 
arisen, there is no reported case except one where it was speci- 
fically raised and decided. In Gokibai v. Lakhmidas Khimji ©, 
wherein a Hindu widow sued her father-in-law for maintenance, — 
this question was raised before the late Mr. Justice Scott and 
he held that the suit was bad by reason of misjoinder of causes 
of action and the plaintiff was put upon her election to proceed 
upon one or the other of the two claims made by her in the 

‘suit. Though the case itself is of some importance on the other 
questions arising in the suit, the report is exceedingly meagre 
on this particular point. As Iam not prepared to follow the 
conclusion arrived at by the learned Judge in that case, I think 
it is desirable to set out here all that the report says on the 
subject. It says:— 
| On behalf of the defendant an issue was raised as to whether the plain- 
tiff had not improperly joined her claim for maintenance and her claim for 
ornaments and clothes in this suit and was not bound to elect which claim 
she would prosecute, The learned Judge held that under s, 44 of the Civil 

` Procedure Code (Act XIV of 1882) there was a misjoinder of causes of action, 
the claim for maintenance being against the estate of the deceased and the 
claim for ornaments and clothes being against the defendant personally.” 

Unfortunately, it does not appear from the report what argu- 
ments were addressed to the Court, nor is there any judgment 
setting out the reasons for the decision beyond what is stated 
by the Reporter in the extract I have quoted above. It seems 
to me that the conclusion of the Court in the case in question 
1s based on the fallacies involved in the assumption that there 


(a) (1890) I. L., R. 14 Bom. 490, 
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was, at the time the widow made the claim, any estate which 
can be rightly called the estate of her deceased husband, and 
also in the assumption that the surviving co-parceners of a joint 
and undivided Hindu family can be properly called the heirs 
of a deceased co-parcener. Members of a joint and undivided 
Hindu family hold family estate jointly and are seized of it “ per 
my et per tout.” The joint tenants have each of them the entire 
possession as well of every parcel as of the whole, On the death 
of a co-parcener of a joint Hindu family his share and interest 
in the family property is automatically absorbed and the sur- 
viving co-parceners become the full owners of the whole estate. 
Such co-parceners are not the heirs of the deceased. They inherit 
by survivorship. They become the owners of the interest of 
the deceased in the family estate not as heirs of the deceased 
but as co-owners in their own right and merely by the legal 
extinction of the interest of the deceased co-parcener by reason 
of his death. The widow’s claim for maintenance is clearly 
not against “the estate of the deceased” husband but is 
against the property in which he was a co-parcener at the 
time of his death. When a husband who isa member ofa 
joint Hindu family possessing only joint ancestral property 
dies, he leaves no estate and the co-parceners do not inherit 
any estate as his heirs. 

In this case the defendants are not in any sense the heirs 
of the plaintiff's husband. The plaintiffs husband has left 
no estate. The plaintiffs claim for maintenance is not against 
her husband’s estate nor isit against the defendants as the 
heirs of her husband as such. 

As I have observed above, the identical question I am now 
discussing has frequently arisen in our Court and Gokibai’s 
case) has always been cited and discussed but the results 
have been in most of these cases unsatisfactory and inconclu- 
sive. Some Judges have followed the ruling of Scott J. but 
in many instances the Judges have refused to follow it either 
dissenting from it or distinguishing the case before them from 
this particular case. After much anxious consideration, 
I have come to the conclusion that there’ is no misjoinder 
‘of causes of action if a Hindu widow sues in one suit 
the co-parcenets of her deceased husband. to recover her 
stridhan property improperly or illegally detained by them 
and also to enforce her right of maintenance out of the estate 


(1) 189a) I. L, R. 14 Bom: 490, 
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of the joint family of which during his life-time her husband 
was a member. 
It has not been argued before me that the suit is bad for mis- 


& Jangar joinder of causes of action on any ground other than the prohibi- 


Us 


tion enacted in O. 11, r. 5. Order I, r. 3, provides for joinder of 


SHRINIVAS parties and O. IT, r. 3, provides for joinder of causes of action 


Davar wir I: 


and both these questions have been fully considered and dis- 
cussed by me in my previous judgments in Mavji v. Kuverji(s) 
and in Umabai v. Bhavu Balvant (4). 

I find the first issue in the negative and hold that the suit 
as framed is not bad by reason of misjoinder of causes of 
action. 

The suit will be put down on board for further hearing 
subject to a part heard suit. I will deal with the question of 
costs of the trial of this issue when I deal with the costs of 
the suit. - 


Attorneys for the plaintiff: Manu, Hormusji & Co. 
Attorneys for the defendants: Sabnis and Goregaonkar. 


+ 


NE] 


(3)(1907) 9 Bom, L. R. 4823 I. (4)(1909) 11 Bom. L. R. 499; I. L. R, 
L. Re 32 Bom, 516, 34 Bom. 358, 
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CRIMINAL REVISION. 





Before Mr, Justice Batchelor and Mr, Justice Shah. 


EMPEROR 
v. 


FATTU MAHOMED SHER MAHOMED.* 


Gambling Act (Bom, Act IV of 1887), Sec, 4 (a) (0) t—-Place—Chok—Luterpre- 
tation, 


The term ‘place,’ as used in s. 4 of the Bombay Prevention of 
Gambling Act, 1887, includes a small open space surrounded by houses 
on all sides accessible by a narrow lane having a sign board pointing to 
the space, and appropriated by the lessee in occupation for the business 
of betting, 


THE two applicants with fifty-three others were placed for 
trial before the Third Presidency Magistrate of Bombay, in that 
they kept acommon gaming house; and were found there 
gaming with others. 

The place in question was situated in the Shaik Memon 
Street in Bombay: access was obtained to it by a narrow 
passage about 24 feet wide and about 15 feet long. Pass- 
ing through the passage an open space was reached, which 
was surrounded by tall houses on all sides and looked like a 
chok ina house. There was a chawl on the other side of this 
place. There used to be at the place a wooden shed with the 
zink roof; but it was removed at the date of the offence. At 
this place, or patia as it was called, Satta business in what is 
called Kachi Chandi was being carried on. The place in 
question was rented by Fattu Mahomed (applicant). 

At the time of arrest, all the accused on the place were 
calling out different prices and entering them into their books. 
It appeared from the evidence that the applicant was paid 





*Criminal Application for Revi- 
sion No. 107 of 1913, from convic- 
tions and sentences recorded by 
©. H. Setalvad, Third Presidency 
Magistrate of Bombay. 

+The material portions of the 
section run thus :— 

4, Whoever— 

(a) being the owner or occupier 
or having the use of any house, 
room or place, opens, keeps or uses 
the same for the purpose of a com- 


R 87 


mon gaming-house,... 

(c) has the care or management 
of, or in any manner assists ın con- 
ducting the business of any such 
house, room or place, opened, occupi- 
ed, kept or used for the purpose 
aforesaid ;... 

shall be punished with fine which 
may extend to five hundred rupees, 
or with imprisonment which may 
extend to three months, 
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Rs. 6~4~0 every month by each individual who wanted to have 
the privilege of going on the premises and to make and take 

bets. Such person was allowed to hold a book and was called 
a“ chopdivalla.” In that book, the different Sodas in Kachi 
Chandi made by the holder were entered. Persons who 
did not pay Rs. 6-4-0 to the applicant were also allowed 
to go on the premises but they could enter into Sodas 
only through a Chopdivalla. Besides the Rs. 6-4-0 per month, 

a Chopdivalla had also to pay to the applicant one pice for 
every rupee won on the Soda. A non-Chopdivalla had besides 
this pice payment also to pay 4 pice for every box of silver to 
the Chopdivalla through whom the Soda was made. During 
each day Sodas in what was called Kachi Chandi were entered 
into with each other by the persons going on the premises. 
There never was any idea of giving or taking delivery of silver 
and the Sodas were entered into with reference to units that 
never could be got as they never existed in the market. Each 
Soda was for five boxes of silver or any multiple of five up to 
tooo boxes; and each box was supposed to be made up of 
tootolas. At about 3-30 or 4 P. M. the applicant used to ga 
to the silver market and ascertain the rate of ready silver 
(tayar chandi) at the time at 5 or 7 shops and take out an 
average of those rates and the average thus arrived was the 
price fixed for the day. The Valan, i. e., the settlement of the 
Sodas was effected with reference to the rate thus fixed for the 
day; the difference was given or taken; and one pice per 
every rupee won was paid to the applicant. 

The learned Magistrate found the applicant guilty of the 
offence charged and sentenced him to pay a fine of Rs. 150; 
and the other accused was fined in a sum of Rs. roo. 

The two accused applied to the High Court. 


S, R. Davar, with G. N. Thakore, for the applicants. 
S. S. Patkar, Government Pleader, for the Crown. 


Davar.—The word “ place” occurring in s. 4 of the Preven- 
tion of Gambling Act, 1887, must be taken ejusdem generis to 
the words preceding it, viz., “house or room”: see The Queen 
v. Silvester (1) where the words in the Sunday Act, 29 Car. 11, 
c. 7, “ No tradesman, artificer, workman, labourer or other 
person whatsoever” were held not to include a farmer. The 
Magistrate erred in holding that as the spot where the accused 

T (1) (2864) 33 L, J. M. Ọ. 79. SRST, 
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were managing the meetings of persons who met there to carry 
on silver Satta (speculation) was a square surrounded by build- 


ings on all sides, it-was of the same genus as house or room . 


and therefore came under this section. To be of the same 
genus as house or room the place ought to be a closed one 
where the public had no access, covered over by a roof, that is, a 
place which was either used for human habitation or for storage, 
viz., a warehouse, a stable, a chokey, etc. Here the place was 
an open ‘square surrounded by buildings, the residents of which 
had a free use of it and the passage leading to the square was an 
open one without a door. See Queen-Empress v. Jagannaya- 
kulul?) and Abbi v. Queen-Empress.(3) 


Patkar.—The Bombay Gaming Act is based on the English 
Act. The English Act (16 & 17 Vic. c. 119, ss. 1, 3) contains 
the words “ house, room, office or place” and in the various 
decisions on a similar question as to what is ‘place’ it has been 
held that any spot as soon as it gets localised comes within the 
meaning of the section: see Brown v. Patch(); Shawv. 
Morley). The spot in question here was a localised place for 
which rent was paid by the accused No. 1 for the use of it by 
him and his customers and there was a board outside as 
* Mahajan of Silver.” It was therefore a place within the mean- 
ing of the Bombay Gaming Act: see also Bows v. Fenwick (6), 


Davar, in reply.—The word “office” is used in the English 
Act but it is omitted in the Bombay Gaming Act, which makes 
a great difference in the construction, The English decisions 
based on the English Act do not apply. A place like a ‘coms 
pound’ may be of the same genus as ‘office’ but may not be of 
the same genus as ‘house’ or ‘room’ because a petition-writer 
‘sitting at the road-side with a box may constitute that as ‘his 
_ Office but it certainly cannot be classed as his room or house, 


BATCHELOR J.—In this case the two petitioners have been 
convicted under s. 4 (a) and (c) of the Bombay Prevention of 
Gambling Act (Bombay Act IV of 1887), the petitioner No.1 
being the owner or occupier or having the use of a house, réom 
or place and keeping or using the same for the purpose of a 
common gaming house, and petitioner No. 2 having assisted in 
conducting the business of such house, room or place. 

(2) (1894) I: L. R. 18 Mad. 46. (5), (1868) L. R. 3 Ex. 137, 


(3) (1896) P-R, No. 14 of 1896 (Cr.) 36. (6) (1874) L. R. 9 0. P. 339. 
(4) [1899] 1 Q-B. 892. 
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The only point upon which the propriety of the convictions 
is challenged on behalf of the petitioners is whether the parti- 
cular spot on which the petitioners and the others were found 
to be gaming may be rightly described as a “place” within 
the meaning of s. 4 (a) of the Bombay Act. - 

The facts are that this particular spot resembles in all essen- 
tials what is usually known in this country as a chok. Itis a 
small open space surrounded by houses on all sides and is 
accessible only by a narrow lane on which is a sign board 
pointing to the chok. Of this space the first applicant is the 
lessee in occupation. At the time the alleged offence was 
committed the spot was open to the sky, though shortly before 
the date of the alleged offence there had been standing on the 
spot a zinc roofed shed. That, however, had been removed, 
perhaps only temporarily removed, before the date of the 
alleged ‘offence. In these circumstances we have to decide 
whether such a spot is a place within s. 4 of the Act. That 
section provides for the punishment of any person who, being 
the owner or occupier or having the use of any house, room 
or place opens, keeps, or uses the same for the, purpose of a 
common gaming house. 

Now these words closely follow the words ofthe English Bett- 
ing Act, 1853, 16 & 17 Vic. c. 109, ss, 1, 2 and 3 which prohibit 
the use for betting of any “ house, office, room or other place.” 
There is, we think, no reason to suppose that the word “place” 
in the Indian Statute has any more-narrow or restricted mean- 
ing than it has in the English Statute. As tothe meaning of 
the words in the latter Act, we-have the highest authority 
from England. In Bows v. Fenwick@) the defendant was on 
a race-course standing on a stool over which was a large 
umbrella similar to a carriage umbrella. He was calling out 
offering to make bets and was seen to make several bets. It 
was held that he was using a fixed and ascertained place for 
the purpose of betting and had been properly convicted under 
the Statute. Though the spot was determined only by a 
‘moveable stool and a moveable umbrella, Lord Coleridge C. J. 
said: “It was an ascertained spot where the appellant for 
the time at least carried on the business of betting with 
all persons who might resort thither for that purpose.” Mr. 
Justice Denman in agreeing said that “it was enough that 
there was a piece of ground ascertained and appropriated by 








(1) (1874) L. R. 9 O. P, 339, 
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the appellant for carrying on his proceedings.” In Powell v, A. Cr J, 
Kempton Park Racecourse Company (1) the construction of the 1913 
Statute was explained by the House of Lords. It was there ~ 
decided that betting in Tattersall’s Ring on the Kempton Park Enpzror 
Racecourse was not within the prohibition, because it was v. 
not in a place kept or used for betting ; but as to the meaning Pe 
of the word “ place ” and of the requirements of the Statute, — 
we have the speeches of the Earl of Halsbury, Lord Chancellor, Betehelor J. 
and Lord James of Hereford who formed part of the majority 
of the House. Lord Halsbury said (p. 162) :— 

“Ido not think, therefore, that the important question is, what is a 
‘place,’ I think in this respect with Rigby L. J. that any place which is 
sufficiently definite, and in which a betting establishment might be conduct- 
ed, would satisfy the words of the Statute.” 

Lord James of Hereford said (p. 194) :— 


“ Speaking in general terms, whilst the place mentioned in the Act must 

be to some extent ejusdem generis with house, room, or office, I do not think 

_ that it need possess the same characteristics; for instance, it need not be 
covered in or roofed, It may be to some extent, an open space. But certain 
conditions must exist in order to bring such space within the word ‘place.’ 

There must be a defined area so marked out that it can be found and 
recognized as ‘the place’ where the business is carried on and wherein the 
bettor can be found. Thus, if a person betted on Salisbury Plain, there 
would be no‘ place’ within the Act. ‘Jhe whole of Epsom Downs or any 
other race-course where betting takes place would not constitute a place; 
but directly a definite localization of the business of betting is effected, 
be it under a tent or even moveable umbrella, it may be well held that a 
‘ place’ exists for the purposes of aconviction under the Act. If this view 
be correct, I think that the inclosure existing at Kempton Park might, 
physically speaking, under certain conditions constitute ‘a place ” within 
the meaning of isi and 2nd sections of the Act ot 1853. Itisa defined space 
limited by metes and bounds, and of such an area that a person therein 
carrying on the business of betting can be found,” 

On the authority of this decision it seems to us that the 
particular area with which we are here concerned must be 
pronounced to be a place within the meaning ofs. 4. Itisa 
small area limited by metes and bounds, being surrounded on 
all sides by buildings, and it is this particular area which the 
petitioner No, 1 has appropriated for the business of betting 
by becoming the lessee in occupation of it. There has, we 
think, been such a localization of his business by this betting 
man as converts the locality into a place within the enactment, 

- This being so, in our opinion the convictions are right and 
the rule must be discharged, Rule discharged. 
(2) [1899] A. C. 143. 
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CRIMINAL APPELLATE. 
Before Mr, Justice Batchelor and Mr, Justice Shah, 


EMPEROR 





v. 
SANALAL LALUBHAI.* 


EMPEROR 
v. 
GORDHANDAS KESHAVLAL.* ` 


Penal Code (Act XLV of 1860), Secs. 213, 214—Sereening offence—Ofence 
must be shown to have been committed—No screening where no offence 
committed. ; 


G entrusted certain jewellery to M, who pledged the same with § under 
circumstances which constituted such pledging the offence of criminal 
breach of trust. Thejewellery was later on returned by S to G on the 
latter undertaking not to prosecute M for the offence of criminal breach 
of trust. M was accused of criminal breach of trust, but was acquitted. 
Sand G were also charged with offences under ss. 213 and 214 of the 
Indian Penal Code, in that they took and offered restitution of property~ 
in consideration of screening an offence, The trying Magistrate convict- 
ed 8 and G of the offences charged, on the ground that for the purposes 
of the present case M must be held guilty. On appeal :— 

Held, acquitting the accused, (1) that there could be no screening of 
an offence, which offence was not proved to have been committed. 

(2) That the trying Magistrate was bound to proceed on the footing 
that no criminal breach of trust had been committed, since the prosecu- 
tion could not make it appear that such an offence had been committed, 


GORDHANDAS entrusted certain jewellery of his valued at 
about Rs. 12,000 to one Manilal, who later on pledged the 
same with Sanalal. Some time afterwards, Sanalal returned 
the jewellery to Gordhandas, on the latter’s undertaking not to 
prosecute Manilal for the offence of: breach.of trust with respect 


to the jewellery. 


- Manilal was, however, prosecuted for. the offence of criminal 
breach of trust : but was acquitted of the offence, 

Proceedings were at the same time-launched against Sanalal 
and Gordhandas’ ( the former under s. 213 and the latter under 
s. 214 of the Indian Penal Code) in that they offered and - 
received restitution of property for the purpose of screening the 
offence of criminal breach of trust by Manilal. 


esas nee E tee es Se ee A ee pS EET 
* Criminal Appeals Nos, 223 and Aston, Chief Presidency Magistrate 

224 of 1918, from convictions and of Bombay. 

sentence recorded by A, H. 8, i 
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It was contended before the trying Magistrate that inas- A. Cz. J. 


much as Manilal was acquitted of the principal offence, Sanalal 
and Gordhandas cannot be tried for screening that offence. 
The learned Magistrate, however, overruled the contention 
and sentenced the accused to a fine of Rs. 350 each on the 
following grounds :— i 


1913 
ae 


EMPEROR 


V. 


Sanaa 


On this admission the learned counsel for the defence contend that as EMPEROR 


Manilal was acquitted of the offence of criminal breach of trust @ fortiori 
the accused in the present case must be acquitted of screening him from 
the consequences of an offence the commission of which it was impossible 
to establish. Although in many cases this argument would, I think, be an 
insuperable difficulty to the prosecution, the present case is inmy humble 
opinion an exception on the following grounds. Although the witnesses for 
the prosecution are with the exception of Mr. Pakwasa and Mr, Framroze 
the same in both cases, owing to the rules of evidence their evidentiary 
value in establishing as a fact in issue in the present case that Manilal com- 
mitted an offence is far greater than their evidentiary value in establishing 
the guilt of Manilal when Manilal was charged as an accused. In the case 
against Manilal the evidence of Isac Abraham was not available as evidence 
to show that Manilal committed the offence for that purpose, it was hearsay | 
it was only available to show that the evidence of one of the witnesses was 
not worthy of credit. In the present case the same evidence is available 
directly as evidence of an admission and the same applies to the document- 
ary evidence, viz. the correspondence between complainant and Sanalal’s 
solicitors. In other words to use the analogy of the Chess board in one case 
certain of the pieces were only used for the purposes of exchange ; as soon 
asthe exchange was effected or the credit of the witness impeached, the 
piece itself was of no further use ; its position was such that it could never 
hope to check the King, in the present case the same pieces directly check 
the King and the combined effect of the prosecution attack is in my humble 
opinion if I may pursue the analogy further, a check mate, 


The accused appealed to the High Court, 


Velinkar, instructed by Tyabji & Co. and M. N, Mehta, for 
Sanalal. ‘ : : 

Weldon, instructed by Mansukhlal, Jamsetji, Hiralal & Co., 
for Gordhandas. 


BATCHELOR J.—In this case there are two appellants before 
us. Appellant No. 1 has been convicted under s. 21 3 of the 
Indian Penal Code with accepting the restitution of property in 
consideration of his screening a person from legal punishment 
for an offence, appellant No. 2 has been convicted under s. 214 
with causing the restoration of property to a person in con- 
sideration of that person screening some person from legal 
punishment for an offence, ie MR 


— 


a 


GorRDHANDAS 
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A. Or. J. For the purpose of compendious description, preserving 
1913 verbal accuracy only in points which are now material, it 
~~ maybe said that both the appellants have been convicted of 

Expzror taking or offering the restitution of property in consideration 
v. ofscreening an offence. The material words of the Statute 
SaNaL% which occur in both the sections are that the giving or accept- 
Euenror ing of the restitution of property should be in consideration of 
0. the accused person concealing an offence or of his screening 
GoRDEANDAS any person from legal punishment for any offence or of his 
Batchelor J, not proceeding against any person for the purpose of bringing 
— him to legal punishment. 

The charge against these appellants arose out of certain deal- 
ings with some jewellery, and the case for the prosecution was 
that this jewellery was given by the second appellant to a man 
named Manilal, and was by Manilal fraudulently pledged with 
the first appellant under circumstances which constituted such 
pledging by Manilal the offence of criminal breach of trust in 
regard to the jewellery over which the complainant averred that 
he had a valid charge. It was further the case for the pro- 
secution that these jewels were restored to the second appel- 
lant by the first appellant on an undertaking by the second 
appellant that he would not prosecute Manilal for the offence 
of criminal breach of trust. 

The case has already undergone various developments and 
it seems desirable to notice the more important dates. 

The complainant filed his information against Manilal on the 
19th October 1911. In this information Manilal was accused 
of criminal breach of trust. On the r7th February 1912, com- 
plainant filed informations against the present appellants under 
ss. 213 and 214, Indian Penal Code. Onthe 27th February 
the case against the appellants was begun in the Presidency 
Magistrate’s Court. At that time Manilal had not been arrested, 
put some time in the following March he was arrested. On the 
16th April the present appellants applied for a postponement 
of their trial until the proceedings against Manilal were com- 
pleted. Their application was, however, refused by the learned 
Magistrate. Then the present appellants came in revision to 
this Court which, on the rath June, ordered the case as against 
them to stand over till Manilal’s trial was finished. On the 5th 
November Manilal’s trial was finished and it ended in his 
being acquitted on the charge of criminal breach of trust. The 
judgment acquitting him was delivered by the acting Chief 
Presidency Magistrate, Mr. Kemp, in the temporary absence 
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of the permanent Magistrate Mr. Aston. On the 23rd Novem A. Ce. J. 


ber the appellants applied to Mr. Aston to discontinue the 
proceedings against them on the ground that the principal 
offence alleged against Manilal had not been proved, but three 
days later the learned Magistrate rejected this application. 
Afterwards a rule was granted by this Court upon the revisional 
application of the appellants and the proceedings against them 
were temporarily stayed, but on the 26th February 1913 that 


1913 
—w 
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rule was discharged by a Bench of this Court, the learned Coupe ANDi 


Judges saying in effect that they would not interfere at that Batchelor J, 


interlocutory stage of the proceedings, but that they decided 
nothing and directed the learned Magistrate to proceed with 
the trial and terminate it according tolaw. The result was 
that the trial continued till the rst April 1913 when the learned 
Chief Presidency Magistrate, Mr. Aston, convicted the present 
appellants, and it is from these convictions that the present 
appeals are brought. 

There is no doubt that the charge against the present appel- 
lants relates to some of the jewels in regard to which Manilal 
was charged and acquitted of criminal breach of trust. The 
first contention which, in these circumstances has been raised 
on behalf of the appellants, is that there could be no screening 
of the offence of criminal breach of trust, seeing that the 
only person who was ever accused of that offence, namely 
Manilal, was acquitted, in other words, that no offence of 
criminal breach of trust had been proved. 

The learned Magistrate, as we understand his judgment, 
demurred to this proposition, but .it must, we think, be 
accepted on the authorities. In Queen-Empress -v. Sami- 
natha(1) the accused person agreed to give Rs. ro to one Sami- 
natha Pillai in consideration of his not giving evidence against 
one Kolundavelu who was accused -of certain offences. Sami- 
natha Pillai, however, gave evidénce against Kolundavelu 
but the -latter was acquitted. The accused was then 
charged under s. 214 of the Indian Penal Code but was 
acquitted. The learned Judges said: “ It is contended that it 
is not necessary that an offence should be actually committed 
or that the person charged should be really liable to be punish. 
ed for such an offence. We do not, however, think that it 
was the intention of the Legislature to punish the giving of 
gratifications under a delusion that an offence had been com- 


nk ea — 


(1) (1890) I. L. R. 14 Mad 400 
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mitted or that a person was guilty of such offence. The words 
‘concealing an offence’ and ‘screening any person from legal 
punishment for any offence’ appear to us to presuppose the 
actual commission of an offence or the guilt of the person 
screened from punishment.” Then later in the judgment they 
quoted with approval what was said by Mr. Justice Jackson in 
The Queen v. Joynarain Patro@) to the effect that the inten- 
tion of the Legislature was to discourage malpractices, when 
offences have really been committed, or when persons really 
guilty are screened, and not to -ensure general varacity on the 
part of the public in regard to imaginary offences or offenders. 
That was a case decided under s. 214 of the Indian Penal Code 
and it was followed ina case under the cognate s. 213 in 
Girish Myte v. Queen-Empress®). In Queen-Empress v. Fateh 
Singh(8), where the somewhat similar ss. 212 and 2or had to 
be considered, the decision was to the same effect. The learn- 
ed Magistrate’s only reason for supposing that it is not neces- 
sary to prove the commission of the principal offence as a 
condition precedent to establishing a charge of screening the 
offender is that if this view were accepted, it would follow 
that the screening need only be successful in order to evade 
the punishment provided for by law. We doubt, however, 
whether this construction creates any difficulty. In truth it 
seems to us, with respect, to beg the question which is at issue, 
For the only thing which is made punishable is the screening 
of an offence, and if it cannot be made to appear that an 
offence has been committed, then there has been no screening 
of an offence. In such circumstances, as it seems to us, there 
would be as little reason to complain of the powerlessness of 
the law as in any other case where the prosecution are unable 
to establish an accused person’s guilt. 

But though, as I have said, the learned Magistrate demurred 
to the proposition which, as we think, is to be collected from 


-the foregoing authorities, yet his judgment is really based not 


on the view that the appellants could and should be convicted 
even although the principal offence, i.e., the criminal breach of 
trust, was not committed, but on the view that for the purposes 
of this case against the present appellants, the guilt of the 
principal accused person, viz., Manilal should be held to be 
established. Now, on his own trial, Manilal was acquitted by 
the learned Magistrate’s own Court, though it was then presid- 


(1) 0873) 20 W. R. Cr. R. 66, (3) (2889) I, L. R. 12 All. 432, 
(2) (1896) I: L. R. 23 Cal. 429 
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ed over by a different officer. What the learned Magistrate 
has now done is this. He has reconsidered all the evidence 
bearing upon Manilal’s guilt, and has come to the conclusion 
that for the purposes of this case Manilal must be held guilty. 
In other words his judgment is based on the reversal of his 
predecessor’s judgment acquitting. Manilal of the offence 
imputed to him of criminal breach of trust. We are of opinion 
that it was not open to the present learned Magistrate thus to 


699 
A. On. J. 
19138 


ed 


EMPEROR 
Ve 
SANALAL 


EMPEROR 


review his predecessor’s judgment or to set aside, as he virtu- GORDHANDAS 


ally does set aside forthe purposes of the present case, the Batchelor J, 


order acquitting Manilal. That order being unreversed stood, 
it seems to us, immune from challenge in the Magistrate’s Court, 
and the present Magistrate’s judgment was, in our view, 
bound to proceed on the footing that no offence of criminal 
breach of trust hadbeen proved. But of things which do not 
appear and of things which do not exist, the reckoning in a 
Court of law is the same, and it would follow that the learned 
Magistrate’s judgment was bound to proceed on the footing 
that no criminal breach of trust had been committed. For 
the prosecution could not make it appear that such an offence 
had been committed. 

In this context it seems relevant to refer to what was said 
by Mr. Justice Bruce in Res v. Plummer), There the learned 
Judge referred to a note made by Mr. Greaves in Russell on 
Crimes where it was suggested that “a verdict of € not guilty’ 
is not to be taken as establishing innocence of the person 
acquitted, because the verdict may have been arrived at simply 
in consequence of the absence of evidence to prove his guilt”, 
but, said the learned Judge, “I think it is a, very dangerous 
principle to adopt to regard a verdict of ‘not guilty’ as not fully 
establishing the innocence of the person to whom it relates”, 
and this passage was cited with approval by Sir Lawrence Jen- 
kins C. J. in Emperor v. Lalit Mohan Chuckerbutty (2), 

We are of opinion, therefore, in the circumstances of this case 
that it was not open to the learned Magistrate to base his judg- 
ment on any other footing than that Manilal was innocent of 
the offence which had been imputed to him. It was nobody’s 
case that that offence had been committed by ‘anybody other 
than Manilal and the judgment, therefore, in our view, should 
have proceeded upon the presumption that the alleged principal 
offence had not been committed. 


(1) [1902]2 K, B. 339, 348. (2) (1911) I. L. R. 38 Cal. 559, 578. 
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For these reasons it appears to us that these appeals should 
be allowed and the convictions and sentences should be set aside, 
The fines, if paid, will be refunded to the appellants. 


Appeals allowed. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Shah. 
EMPEROR 


v. 
HARI TANAJI* 


Public Conveyances Act (Bom, Act VI of 1863), Sec, 2 t—Licensed conveyance 
—Unltcensed horse—Y oking of —Penalty, 


A person who yokes a pony which is not licensed to a licensed con- 
veyance and plies it for hire, commits the offence punishable by s. 2 of 
the Public Conveyances Act, 1863. 


Hart Tanaji was charged with an offence punishable under 
s, 2 of the Public Conveyances Act, in that he yoked to his 
tonga (a public conveyance) a pony which was not passed. 

The trying Magistrate, however, acquitted and discharged 
the accused, under s. 245 of the Criminal Procedure Code, on 


the following grounds :— 


“There is nothing in 8. 2 or anywhere else in Act VI of 1863 which makes 
the yoking ofan unpassed pony to a licensed tonga, an offence punishable 
under the Act, According to 8. 4 of the Act a license shall contain and 
specify among other things the number of horses or other animals by which 
the conveyance can be drawn and not the description of the horses or other 


animals. It does not appear to be intended that a horse or pony is required 


to be passed.” 


The Government of Bombay appealed against the order of 
acquittal, contending, inter alia, that the expression “ public 
conveyance” included the carriage as well as the animals by 


which it was drawn. 


granted, in the case of a Wnd-con- 
veyance by the Commissioner of 
Police. ... and any person keep- 
ing or letting for hire any publio 
conveyance without such license 
as aforesaid......... shall be liable on 
conviction before a magistrate 
of Police to a penalty not exceeding 


x Criminal Appeal No. 127 of 1913, 
by the Government of Bombay, 
from an order of acquittal passed 
by R. B. Tipnis, First Class Magis- 
trate, Dhulia City. 

+The material portions of the 
section run as follows :— 

2, No person shall keep or let for 


hire any public conveyance within 
the said jurisdiction, without having 
a license in force for the same, 


rupees one hundred, or to simple 
imprisonment for a period not 
exceeding three months, 
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S. S. Patkar, Government Pleader, for the Crown. 
No appearance for the accused. 


Scorr C. J.—In this case the accused was charged with 
yoking to his żonga a pony which was not licensed and thereby 
committing an offence under s. 2 of the Public Conveyances Act 
(Bombay Act VI of 1863), which provides that no person shall 
keep or let for hire any public conveyance without having a 
license in force for the same. The learned Magistrate found that 
no offence had been committed because there is nothing in the 
Act which makes the yoking of an unpassed pony to a licensed 
tonga an offence punishable under the Act. 

The question of the licensing of conveyances under this Act 
was very fully discussed by this Court in Gell v. Taja Noora). 
It was urged in appeal in that case that the requirements 
of s. 6 of the Act extended only to the equipment of 
conveyances and that the words “otherwise unfit” must be 
construed as relating only to defects ejusdem generis with 
defects in equipment and that neither of the expressions used 
would permit any consideration of the motive power to be 
employed. Mr. Justice Batty, however, said :— 

- “Now a license must under s. 4 specify the number of horsés or 
other animals by which the conveyance shall be drawn and therefore in grant- 
ing the license the Commissioner must necessarily consider with reference 
to the number of horses to be specified and the structure of the vehicle 
whether it is defective for the purpose of conveying the public. If the 
number of horses provided is insufficient for that purpose it is insufficiently 
found and if defective in structure or material it is otherwise unfit. If the 
motive power could be ignored, animmoveable machine might be approv- 
ed. The line must manifestly be drawn before absurdity is reached.” 

In accordance with that decision the license of the accused 
specified the ponies which were to provide the motive power 
included in the public conveyance, The accused has plied his 
tonga with another pony which was not licensed, that is with 
motive power which has not been approved. Acting upon the 
decision in Gell v. Taja Noora(:) we hold that he has committ- 
ed an offence under s, 2 and we sentence him toa fine of 
.one rupee, 

Appeal allowed. 


(1) (1903) 5 Bom, L, R, 188, E aS gs 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Shah. 
EMPEROR i 


v 


RAMCHANDRA HARL* 


Railways Act (IX of 1890), Sec, 101, Rules 99 (c), 100 t—Endangering safety 


of passengers—Station Master—Line clear—Shunting on the line—Derail- 
ment of a waggon in shunting—Driver of the approaching train rushing in 
against danger signals—Collision—Liability of Station Master, 


The accused, the Station Master of Kadabgaon, admitted a goods 
train on the chord line of his Station. He then asked the driver of the 
goods train to detach his engine and shunt nine waggons from the loop 
line where they were standing to a dead end siding to make room for the 
down mail. On being asked for line clear from the next station for an up 
passenger train, the accused gave line clear, The nine waggons were taken 
from the loop to the main line, and whilst they were being shunted into 

„tho dead end siding one of the waggons got derailed at the point where 
the siding joined the main line, At this time, the distant and 
home signals were up against the passenger train, The driver of the 
passenger train however disregarded both danger signals and dashed 
into the derailed waggon causing injury to two of the passengers and the 
guard. The accused was on these facts tried under s. 101 of the Indian 
Railways Act for having endangered the safety of persons by breach of 
the Rules 99 (c) and 100. The Magistrate acquitted the accused on the 
ground that the act which led to the collision was the act of the driver of 
the up passenger train in disregarding the signals, On appeal by the 
Government ~ ° 

Held, setting aside the order of acquittal, (1) that the object of Rule 
100 being to lessen the risk of accidents through shunting on a through 
line after line clear had been given, the disregard of the rule enhanced 
the danger to passengers, and the risk thus entailed rendered the rule- 
breaker liable to punishment, 

(2) That as regards punishment, the gravity of the offence should be 
estimated not by the actual ultimate consequences bub by the risk 
involved, for the rule-breaker might be punished even though no 
accident occurred, 








*Cyiminal Appeal No. 99 of 1913, 
by the Government of Bombay, 


from an Order of acquittal passed . 


by A. K. Nulkar, City Magistrate, 
First Class, Sholapur. ` 

+ The rules in question run as 
follows :— 

99. The line shall not be con- 
gidered clear, and permission to ap- 
proach shall not be given, unless... 


(e) The line on which it is intend- 
ed to receive the in coming train 
is clear up to the starting signal 

100, When permission to approach 
has been given, no obstruction shall 
be permitted outside the Home 
signals, or, on the line on which 
it is intended to admit the train, 
up to the Starting signal which 
controls the train, 
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RAMCHANDRA Hari ( accused ), the Station Master of the A. Cr. J. 


Kadabgaon station, admitted at 19-45 on the gth August r912, 
the 174 up goods train in his station yard, on the third line, 
known as the chord line. A short while after two trains from 
the two opposite directions were due to arrive at the station. 
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One of them, the 43 down mail was intended to be received PANOTANDRA 


on the middle line, known as the loop line ; and the other one, 
the 16 up passenger was to be admitted on the main line of 
rails. 

There were at the time nine waggons on the chord 
line for loading purposes. To clear the chord line for the 
down mail, the accused ordered the driver of the 174 up 
goods train to detach his engine and to shunt the waggons 
to a dead end siding which was on the other side of the main 
line. The waggons were accordingly shunted from the loop 
to the main line, and whilst they were being pushed into the 
dead end siding one of the waggons got derailed at the point 
where the siding joined the main line. In the meanwhile, the 
accused on being asked for line clear for the 16 up passenger 
train from the last station of Borati gave the line clear at once. 
But both the distant and home signals on that side of the station 
were up at danger. The 43 down mail had by then approached 
and been drawn up outside the outer signal on the other side. 
As the chord line was clear the Station Master wrote out a cau- 
tion approach message for the driver of the mail train. Whilst 
he was doing this, the driver of the 16 up passenger disregarding 
both danger signals, rushed on to the main line and collided 
with the derailed waggon. The engine and two or three 
waggons of the train were badly smashed; and two of the 
passengers and the guard were injured. 

The accused was tried for an offence under s, Ior of the 
Indian Railways Act, in that he endangered the safety of 
persons by disobeying Rules 99 (c) and roo of the General 
Rules, The trying Magistrate acquitted the accused on the 
following grounds :— ' 
` The important words ins. 101 of the Indian Railways Act are “ endan- 
gers the safety of any persons.” Ibis not a mere breach of the rules which 


is made punishable as an offence, but it is a breach which endangers the 
safety of any person, 

The question for consideration for me is whether the breach of rr. 99 
or 100 or both which the Station Master committed in allowing shunting on 
a line which ought to have been kept unfouled, did in itself endanger the 
safety of any person. To this question therecan be only one answer 
that it did not. None of the passengers in the 16 up would have been 


Harr 


~~ 
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A. Or, J. endangered and injured by the derailment caused by the Station Master’s 
disobedience of rules had the driver of the 16 up obeyed the warnings 


1913 given him by the up outer signal being at danger and also the up-loop and 
m up-main-home signals at danger and kept his train outside the up-outer 
MPAROR signal which really controlled the train. Ifully appreciate the principles 

° lying the j i z 
RAMOHANDRA underlying the judgment of the Calcutta High Court (32 Calcutta 73) and 


HARI think that what I have to consider is whether the act or acts of Ramchandra 
pase Hari did in themselves ‘endanger the safety of others and whether the 
effect was too remote to be attributable to such a cause.” It would be 
dangerous, as thd learned Judges say in that case, ‘‘ to hold that every act of 
contributory negligence, however remote, was criminal,” Again the Cal- 
cutta High Court has in that case agreed with the principle laid down in 
Santdas v. The Emperor (Indian Railways Cases 722 (1894) ) by the Judges 
of the Punjab High Court that “Jt appears to have been the intention of. 
the Legislature to make only these acts or omissions offences which them- 
selves lead to certain serious results and to leave all subsidiary acts or omis- 
sions to be dealt with departmentally,” ‘This very sound law has an exact 
application in the present case. 

The act which itself led,to the unfortunate collision at Kadabgaon was 
the act of the driver Valentine of the 16.up who in order obviously to make 
up the lost one hour of his train criminally disregarded the danger signals 
the up-outer and the two home-signals and rushed into the yard without 
looking ahead to see thie obstruction of the derailed wagons. This latter 
he may not have seen, but the first negligence of disregarding the signals, 
which algo are precautions to prevent accidents, is to say the least of it, the 
direct cause of the endangering the safoty of the passengers in the 16 up. 
Lam afraid the boot fits the other foot so to say and the driver Valentine 
ought to have been in the place of the accused who should have been dealt 
with departmentally. i 


The Government of Bombay appealed against the order of 
‘acquittal. . 


S. S. Patkar, Government Pleader, for the Crown. 
Kemp, with B. V. Desai, for the respondent, 


Patkar. —The Magistrate having held as proved that the 
accused had committed a breach of the Rules 99 and 100, ought 
to have convicted the accused. Section tor of the Railways 
Act requires two things:—(1) a breach of the tules, and (2) 
endangering public safety. In this case, the accused has com- 
mitted breach of the rules and the public safety is endangered. 
Under the circumstances the order of acquittal is bad. 


Kemp.—Supposing that the accused has committed a breach 
of the rules, can it be said that the public safety was endan- 
gered by his breach? It must be shown that the endangering 
was the direct effect of the breach of the rules. Here the direct 
cause was the act of the driver. He came against the distant 
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and the home signals and thereby the public safety was endanger- A. Cr. J, 
ed. The rules for drivers regarding the attention to signals are 1913 
very strict and had it not been for the breach of the rules by = 
the driver, there would have been no accident. There being the Euprzor 


derailment, the accused did his duty, i.e., of keeping the signals _ v. 
at danger and if the driver comes against them and an accident hae 
occurs, the Station Master cannot be blamed. 


— 


Under the circumstances the Station Master cannot be held 
guilty. i 


Patkar, in reply.—The driver would urge the same defence, 
fad line clear not been given, there would have been no acci- 
dent. It is on account of the line clear signal that the driver 
brought the train. 


Cur. adv. vult. 


ScoTtT C. J .—The accused was charged in the Court of the 
First Class Magistrate Sholapur as follows :— 


That he on or about the 9th day of August 1912 being on duty at Kadab- 
gaon station between 19 o'clock and 22 o’clock endangered the safety of 
passengers travelling in 16 up from Borati by disobeying General Rule No. 
99 (c) and No. 100 of the General Rules for all open lines of Railways sanc- 
tioned under s, 47 of the Indian Railways Act of 1890 and published under 
Notification No. 183, dated the 8th September 1906, by the Governor General 
in Council by giving permission to approach to 16 up at Borati and sub- 
sequently fouling the main line by carrying on shunting on the main line 
and on to the siding ; and thereby committed an offence punishable under 
8, 101 of the Indian Railways Act, 1890, 

The facts briefly are that the accused who was Station Mas. 
terat Kadabgaon at about 7-45 on the night of the 9th of 
August 1912 gave orders to the driver of goods train No. 174 
which was drawn up on the third line in the Station Yard to 
detach his engine and shunt nine waggons which were standing 
on the loop line to a dead end siding in order to make room 
for No. 43 down mail. This shunting operation involved taking 
the trucks on to the main line from the loop line and then pass- 
ing them some little distance along the main line to the dead 
end siding. In the course of the shunting one of the waggons 
got derailed at the points where the siding joins ‘the main line. 
The derailment was caused by one Tatya- Paddoo working the 
point badly. The Station Master of Borati, the next station 
to Kadabgaon on the east, after the orders for the shunting had 
been given by the accused asked Kadabgaon for line clear in 
order to pass on the 16 up passenger train and Kadabgaon gave 

R 89 
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A. Ox. J. line clear at once. The accused says line clear to the 16 up 


1913 
— 


passenger and No. 43 down mail were to be given when he 
had two lines clear on which to receive them, because the 


Eypuror loop line was clear and the main line would have been cleared 


U, 


within two minutes if there had been no derailment; line 


Ae oa clear was given in anticipation of the line being cleared. He 


Scott U. C. J. 


thought there was ample time to do the shunting and if he 
had not done the shunting No. 43 down mail would have been 
seriously detained. 

At this time the distant and home danger signals were up 
against the advancing 16 up from Borati and while the siding 
key was. in the points it was impossible to take out from the 
key-box the key of the levers working the signals against the 
16 up. The stations are protected by home and outer signals 
against advancing trains. Under these conditions the 16 up 
passenger left Borati and though running to Kadabgaon on a 
marked incline where steam has to be shut off for the last three 
miles and the train would be under such control that it could 
be pulled up at the first danger signal the driver disregarded 
both danger signals and dashed into the derailed waggon 
causing some injury to two of the passengers and the guard. 
Upon these facts the Magistrate held that the accused had 
broken Rule roo which is as follows :—“ When permission to 
approach has been given, no obstruction shall be permitted 
outside the Home signals, or, on the line on which it is intend- 
ed to admit the train, up to the Starting signal which controls 
the train;” but had not by so doing endangered the safety of 
any person within the meaning of s. ror of the Indian Rail- 
ways Act (IX of 1890). 

The accused was therefore acquitted. 

Against the order of acquittal this appeal has been preferred 
by Government. ; 

There can be no doubt that the two chief causes of the col- 
lision were the disregard by the driver of 16 up passenger train 
of the danger signals and the existence on the main line of the 
derailed waggon. 

The derailment may have been caused by the negligent 
working of the points by Tatya Paddoo. But the waggon 
would not have been on the line at all but for the disregard by 

e Station Master of Rule 100. The object of the rule is to 

sen the risk of accidents through shunting on a through line 
after line clear has been given. The disregard of the rule 
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enhances the danger to passengers. It is the risk thus entailed A. Cr. J. 
which renders the rule-breaker liable to punishment: see 1918 
Snell v. The Queen(1), We therefore convict the accused ofan = 
offence under the section. EMPEROR 


As regards the punishment we have to bear in mind that Sige E 
the offence is the endangering of the passengers not the contri- Harr 
buting to an accident, for the rule-breaker may be punished 
even though no accident occurs. Taking this as the object of 
the section the gravity of the offence should be estimated not 
by the actual ultimate consequences but by the risk involved. 
In this view the following matters appearing in evidence are: 
relevant. ; 

It is found that the accused some months before the accident 
( viz. on the 19th April I912) wrote to the’ District Traffic 
Superintendent Sholapur in reference to a memo regarding 
detention of waggons that there was no separate siding for 
loading and unloading purposes and this had to be carried out 
on the loop line which occupied double the time and they had 
to be hand-shunted ina siding before loading was completed 
to make the line clear to admit a train. On many occasions 
owing to the running of trains the loading of a waggon would 
not be completed for three days. The letter continues : “ The 
labour engaged no doubt are bound to bring waggons in a 
position to load and unload only once and not often and often ; 
so we have to wait for engine power. So time is lost and 
loading is not promptly completed. When you had been here 
last time I explained the difficulties and requested you to 
provide one separate siding holding about ten waggons and a 
gang of hamals. The absence of the hamals and siding puts 
me into great difficulty about loading and unloading business ; 
so kindly arrange for a separate siding.” 

The District Traffic Superintendent deposes that there are 
A and B class stations, the distinction between the two classes 
being mainly with reference to fouling the line on which the 
in coming train is to be received. Kadabgaon was an A-class 
station till the 1st November 1912 since when it has been of 
the B-class. The Station Master and merchants had before 
November 1912 complained that more siding accommodation 
and loading facilities were wanted at Kadabgaon and the Station 
Master complained on the ground that shunting had to be stopped 
in order to enable him to give permission to trains to approach 


Scott C. J, 





(1) (1883) T, L. R. 6 Ma1, 202, 
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e 


A. Cr, J according to the rules. This Station Master is apparently the 
1913 successor of the accused, 


-~ The result of making Kadabgaon a B-class station is that 
Enperor shunting may continue between Home and Starting signals 
EES EN although line clear is given for an advancing train to approach. 
TARI In these circumstances the Station Master must keep the 
Peer Home and Outer signals against the train. ' 


tek J. The inference is that the risk of the driver ‘disregarding the 
signals is now considered by the Railway administration so 
remote as not to warrant the prohibition of shunting after line 
clear has been given at Kadabgaon. The best evidence of the 
actual risk involved in such an operation as that undertaken 
by the accused on the night of the 9th of August is the conduct 
of the experts most capable of appreciating it. The offence 
of the accused in the light of these considerations cannot be 
regarded as deserving of serious punishment on this appeal. 
He has already been degraded to the post of signal-man and 
reduced Rs. 15 per mensem in pay. We have ascertained that 
the driver Valentine whose default was the causa proxima of 
the collision has been punished under s. ror with a fine of 
Rs. 100. We sentence the accused to pay a fine of Rs. 25 or 
to undergo one week’s simple imprisonment, 


Appeal allowed. 





Before Mr, Justice Batchelor and Mr. Justice Shah. 


EMPEROR 
1913 
— V. 
June 26. BALKRISHNA VAMAN KULKARNI.* 


Penal Uode ( Act XLV of 1860), Secs. 463, 467—Forgery—Forgery commitied 
to conceal fraud already committed—Intent to commit fraud—Inter- 
pretation. 


A village Kulkarni misappropriated certain sums which the rayats 
had paid to him for irrigation cesses. To prevent the rayats from 
complaining and to protect the fraud, the Kulkarni forged with the 
help of the accused certain challans showing that the sums had been 
paid over to the Government Treasury. The accused was paid Rs, 25 
for the work. He was, on these facts, charged with the offence of 
forgery. The Sessions Judge acquitted himon the ground that the 
forgery was committed to conceal the fraud that had already been fully 





* Criminal Appeal No, 176 of 1913, an Order of acquittal passed by E. 
by the Government of Bombay, from Clements, Sessions Judge of Satara, 


. i 1 
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committed, whereas s. 463 of the Indian Penal Code required that for- A, Or, J 
gery should be “ with intent to commit fraud or that fraud may be 
committed,” 1918 


Held, setting aside the order of acquittal, that the offence of forgery Se 
was complete although it was effected to conceal a fraudulent or dis- el 


honest act previously committed. 
Lolit Mohan Sarkar v. Queen-Empress (1); Emperor v, Rash Behari BALKRISHNA 
Das (2) and Queen-Empress v. Sabapati (3) followed. 
Empress of India v, Jiwanand (4); Empress v. Mazhar Husain (5) and 
Queen-Empress v. Girdhari Lal (6), dissented from. 


Per Batchelor J.—The term “fraud,” as used in the Indian Pena] 
Code, is used in its ordinary and popular acceptation, Hence, a man 
who deliberately makes a false document with false signatures in order 
to shield and conceal an already perpetrated fraud is himself acting 
with intent to commit fraud. It is a fraud to take deliberate measures 
in order to prevent persons already defrauded from ascertaining the 
fraud practised on them and thus to-secure the culprit who practised 
the fraud in the illicit gains which he secured by the fraud. 


ONE Dattatraya Anant was Kulkarni of the village of 
Gondavla from February 1908 to the 28th September I9il. He 
made the following collections from various rayats on account 
of irrigation cess :— 


(1) Between 15th and 23rd May 1911 „e ves . R8. 94— 2—0 
(2) Between ist and 12th June 1911 ... hn see p, 50—13 —0 
(3) Between 11th April and 25th July 1911 ... see yy 44— 1—0 


Rs. 189— o—o 

These sums were credited in three several day-books. Re- 
ceipts for them were given to the rayats concerned. Dattatraya 
Anant misappropriated them; and in the case of the sum of 
Rs. 50-13 made a false entry to the effect that the money. had 
been sent to the treasury. When he was relieved of his duties 
he kept the village accounts relating to these payments and 
the file of challans on the pretext that his house was locked up 
on account of the plague. In December rg11, hearing from 
Balkrishna Vaman that the vayats concerned were about to 
complain, Dattatraya Anant wrote false challans and paid 
Balkrishna Rs. 25 for completing them by forging an endorse- 
ment and signature and initials purporting to have been 
written by the treasury officials. Dattatraya Anant soon after 
handed over to his successor the file of challans in which were 
included these three fabricated documents and the other 
accounts which he had withheld. 

(1) (1894) I. L. R. 22 Cal. 313. “(4) (1882) I. L. B.5 All, 223, 


(2) (2908)T, L. R.35 Cal. 450. (5) (1888) I., L. R. 5 All. 553, 
(8) (1888) I, L. R. 11 Mad, 411. (6) (1886) I. L. R. 8 All. 653, 
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A. Or. Je Both Dattatraya and Balkrishna were tried by the Session 
1913 Judge of Satara with the aid of assessors. The accused Datta- 
—~ traya was charged with offences (1) under s. 409 of the Indian 

Ewrrron Penal Code for having misappropriated the amount of Rs. 189; 
v. (2) under s. 218 of the Code, for having, as Kulkarni, shown 
DMERVENA the amountas credited; and (3) under ss. 467 and 109 of 
the Code, for having written out three false challans, The 
accused Balkrishna was charged (1) under s. 467 of the Indian 
Penal Code with having forged acquittances by making false 
endorsements on three challans, and (2) under ss. 218 and 109 
of the Code with having abetted Dattatraya in the preparation 
of the false in challans order to save him from legal punish- 

‘ment. 

Dattatraya was convicted on his own plea of guilty. He 
was sentenced for offences under ss. 409 and 218 of the Indian 
Penal Code to an aggregate term of one year’s rigorous im- 
prisonment. The learned Judge exempted the accused from 
liability under the third charge on the following grounds :— 


s The charge of abetment of forgery cannot be sustained. The accused’s 
own statement puts the date of the preparation of the challans 3 or 4 months 
after the misappropriation of the money, and there is no evidence to contra- 
dict him. The preparation of the challans was not part of the fraud. Its 


primary intention was to stave off inquiry and so shield the accused from 
punishment,”’ 


The accused Balkrishna was next tried. The learned Ses- 
sions Judge held that the accused had not committed either of 


the offences charged against him and acquitted him, for 
reasons which were thus expressed :— 


The charge under s. 467 cannot be sustained as the fraud had already 
been committed, The primary object of the accused and Dattatraya was 
to conceal the latter’s offence. It is only the primary object that is to be 
looked to, and not the remote object. For instance, it cannot be argued 
that the effect of the challans was to allow Dattatraya to have the use of 
the sum misappropriated for a still longer period, in other words, to post- 

) pone the inevitable discovery of his guilt. The discovery was not consider- 
ed inevitable by the conspirators, they hoped that it would never be made, 
The offence is therefore not one of forgery. Wasitone of the abetments 
of the framing of an incorrect record by the Kulkarni, an offence punish- 
able under s. 218, Indian Penal Cade? The answer to that is that Dattatraya 
was not atthe time officiating Kulkarni, and it was not his business to 
prepare challans in respect of that village, Dattatraya says the eckallans 
were madein December. There is no evidence to contradict him, 


The Government of Bombay appealed against the order of 
acquittal, l i 
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S. S. Patkar, Government Pleader, for the Crown. 
M. R. Bodas, for the respondent. 


BATCHELOR J.—This is an appeal by the Government of Bom- 
bay, and the appeal arises in the following cricumstances :— 
One Dattatraya Anant Kulkarni was an officiating Kulkarni 
of a certain village between February 1908 and September ror1. 
Between 11th April and 25th July rrr he collected a sum of 
Rs. 189 from the village rayats for, certain irrigation cesses. 


Receipts were given by Dattatraya Anant to the paying vayats, 


but in fact Dattatraya misappropriated these moneys. He 
has been on his own trial convicted on his plea of guilty. He 
admits his guilt also when examined as a witness in the trial 
of this respondent. : 

In September rgrı this Dattatraya Anant was transferred to 
another village. He handed over charge to one Dattatraya 
Hari, who is a witness in the respondent’s case. He did not 
hand over the account books and other papers. In December 
.Igtt the present respondent Balkrishna Vaman, who was a 
petition-writer known to Dattatraya Anant, learnt that the 
rayats, whose money had been misappropriated, were on the 
point of complaining against Dattatraya Anant in regard 
to the misappropriations, He, therefore, warned Dattatraya 
Anant and proposed that he, the respondent, should forge 
certain challans in order to protect the fraud which Dattatraya 
Anant had committed. The point about these challans was 
that, in the essential parts of them, they constituted receipts 
from the Taluka Treasury acknowledging payments made into 
the Treasury by the village Kulkarni. In pursuance of this 
arrangement Dattatraya Anant wrote the body of the challans, 
while the endorsements and signatures of the Taluka Treasury 
Officials were forged by the respondent. Itis these endorse- 
ments and signatures which, if genuine, constitute a receipt 
in thé hands of the village Kulkarni. 

Mr. Bodas for the respondent has addressed us on the ques- 
tion of fact but it appears to me that the facts as I have stated 
them are upon the evidence so unquestionably established that 
Ido not think it necessary to discuss them. The learned 
Sessions Judge and both the Assessors agreed that these facts 
were established and it appears to me impossible to contend 
otherwise. On the footing, therefore, that these are the facts 
proved we have to consider what should be the result in law. 
The respondent was charged with having forged these acquit 


YII 
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A. Or. J. tances by making false endorsements on the challans and with 
1913 forging the signatures of the Taluka Officials. There was 
“~~ another charge, but with that we are not now concerned. On 

Euezror this charge of forgery under s. 467 the learned Sessions Judge 
v. was of opinion that the respondent was, in spite of the facts 
BALKRISHNA proyed as stated, entitled to an acquittal, and he based that 
Batchelor J. view on the requirement contained in the defining s. 463 that 
if a person, who makes a false document, is to be guilty of 
forgery, he must make that document inter alia “ with intent 

“to commit fraud or that fraud may be committed.” The learn- 

ed Judge’s view is that no such intent can be ascribed in a 

case where the fraud has already been fully committed. Though 

the Sessions Judge does not appear to have made any examina- 

tion of the Indian authorities on this point, the decisions of 

the Allahabad High Court undoubtedly favour his opinion. 

I refer particularly to Empress of India v. Jiwanand(); 
Empress v. Mazhar Husain) and to the decision by Edge 

C. J. in Queen-Empress v. Girdhari Lall). For my own part, 
however, I am, with very great respect unable to follow the 
Allahabad High Court in these decisions, Exactly the 
contrary view has been taken in Lolit Mohan Sarkar v. 
Queen-Empress(4) where the learned Judges expressly dissent 

from the reasoning of the Allahabad Court, and also in Æ- 
peror v. Rash Behari Das) where Mr. Justice Woodroffe 

said : “ In my opinion, even if the intention, with which the 

false entries were made, was to conceal a fraudulent or dis- 
honest act previously committed, the intention would be to de- 
fraud, and the case would fall within s. 477A of the Indian Penal 
Code.” For myself I should be content to base my judgment on 

my agreement with Mr. Justice Woodroffe, and to say that I 
concur in thinking that the concealment of an already practis- 

ed fraud is a fraud. Since, however, the authorities are in 

this direct conflict, it may be desirable to pursue the matter a 

little further. The Calcutta view has also commended itself 

to the High Court of Madras: see Queen-Empress v: Saba- 
pati(®). In Bombay I do not find that there is any authority 
precisely covering the point now in issue. In Queen-Empress 

y. Ganesh Khanderao(?) the case of Queen-Empress v. Vithal 
Narayan is reported and that at least shows that West, and 


(1) (1882) I, L. R. 5 AN, 221. (5) (1908) I. L. R, 35 Cal, 450. s 
(2) (1883) I. L. R. 5 All. 553, (6) (1888) I. L. R. 11 Mad, 411. 
(8) (1886) I. L, R. 8 All. 653. (7) (1886) I. L. R. 13 Bom, 515 (7), 


(4) (1894) I. L. R, 22 Cal, 313. 
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Nanabhai JJ. adopted that description of fraud which was A, Cx. J. 
given by Mr. Justice Le Blanc in Haycraft v. Creasy (2), that is 1918 
to say ; “ By ‘fraud’ is meant an intention to deceive; whetherit S~ 
be from any expectation of advantage to the party himself, Enpsror 
or from ill-will towards the other, is immaterial.” A de- v. 
scription as broad as that would undoubtedly bring the present g papa 
respondent within its scope, Batchelor J, 

A somewhat more restricted description of the term ‘fraud’, 4 
which there is a very natural reluctance to attempt to define, 
is given by Sir James Stephen ‘in his History of Criminal Law 
of England where the learned Judge observes: “ There is little 
danger in saying that whenever the words ‘fraud’ or ‘intent to 
defraud’ or ‘fraudulently’ occur in the definition of a crime, 
two elements at least are essential to the commission of the 
crime, viz., first, deceit or an intention to deceive or in some, 
cases mere secrecy ; and, secondly, either actual injury or possi- 
ble injury or an intent to expose some person either to actual 
injury or to a risk of possible injury by means of that deceit 
or secrecy. This intent, I may add, is very seldom the only or 
the principal intention entertained by the fraudulent person, 
whose principal object in nearly every case is his own advan- 
tage...A practically conclusive test as to the fraudulent charac- 
ter of a deception for criminal purposes is this: Did the author 
of the deceit derive any advantage from it which he could not 
have had if the truth had been known? If so, it is hardly pos- 
sible that that advantage should not have had an equivalent 
in loss, or risk of loss, to some one else; and. if so, there was 
fraud. In practice ” says the learned author in words which 
seem particularly apt to our present purpose “ people hardly 
ever intentionally deceive each other in matters of business for 
a purpose which is not fraudulent.” (Vol. II, P- 121.) 

Applying this canon to the facts disclosed in this trial, there 
can, I think, be but one result. The intention to deceive is too 
obvious to need further explanation; and it is, at least to my 
mind, equally indisputable that the author of the deceit derived 
from it an advantage which he would not have had if the 
truth had been known. The respondent himself took the 
benefit of the Rs. 25 fee which was paid to him by Dattatraya 
Anant. I mention that rather to ‘complete the narrative than 
because I consider the circumstance material. What is mate- 
rial, in my view, is to consider what, if any, advantage accrued 
to Dattatraya Anant from the deceit, since the respondent’s 

(1) (1801) 2 East 92, 108, 
` B90 
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object was rather to further Dattatraya Anant’s interests than 
his own. In this aspect the illicit or undue advantage is, I 
think, apparent. The truth was the series of misappropriations 
by the Kulkarni, and had they been known his criminal liability 
was established ; the advantage derived from the deceit was 


BATERISHNA the concealment of this criminal liability. 


Batchelor J. 


Moreover, having regard to the observations in Derry v. 
Peek (1) it may be open to doubt whether there is any sub- 
stantial distinction between what is popularly meant by fraud 
and what has sometimes been termed legal or constructive 
fraud; but, however that may be, I am of opinion that the word 
‘fraud,’ as used in the Penal Code, is used in its ordinary and 
popular acceptation, and if that is so, it seems to me that, 
unless plain words are to be argued out of all meaning, a man 
who deliberately makes a false document with false signatures 
in order to shield and conceal an already perpetrated fraud is 
himself acting with intent to commit fraud. But ifas a matter 
of the grammatical interpretation of the words ofs. 463 it be 
absolutely essential to supply the notion of a future fraud as 
opposed to a past fraud, then, in my opinion, the facts in the 
present case suffice to furnish us with that requirement. For, 
in my view, it is a fraud to take deliberate measures in order 
to prevent persons already defrauded from ascertaining the 
fraud practised on them and thus'to secure the culprit who prac- 
tised the fraud in the illicit gains which he secured by the fraud. 

I am, therefore, of opinion that on the facts of the 
present case, the respondent ought to have been convicted 
under s. 467 of the Indian Penal Code. I would convict him 
under that section, and sentence him to one year’s rigorous 
imprisonment. 

The additional charge under ss. 218 and 109 has not been 
pressed against the present respondent, and upon that he is, 
therefore, acquitted. 


SHAH J.—I agree that this appeal should be allowed, that 
the order of acquittal in favour of the respondent should be 
set aside, and that he should be convicted under s. 467, Indian 
Penal Code. 

I accept the facts as found by the Sessions Judge and the 
Assessors, and in spite of the criticism offered by the learned 
pleader for the accused, I am satisfied on the evidence in the 





(2) (2889) 14 App. Cas, 337, 
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case that the endorsements on the chalans, Exhibits 6 A, 6 B 
and 6C, were written by the present respondent. It is also clear 
on the facts that the chalans were fabricated for the purpose of 
concealing the fraud which Dattatraya Anant had committed 
by misappropriating the moneys which he had already received 
from the rvayats. It is also clear that the fabrication of these 
documents would enable Dattatraya Anant to conceal the 
fraud by making his successor Dattatraya Hari believe that the 
remittances were made to the Taluka Treasury though they 
were not in fact made. This was a clear advantage to Datta- 
traya Anant and in securing him that advantage, the respond- 
ent, on the facts proved, clearly helped him by making the 
false documents. 

The learned Sessions Judge has based his conclusion of 
acquittal on the ground that under s. 463 there is no intent to 
commit fraud if the intention is merely to conceal the fraud 
which has already been committed. 

In this view he is supported by the decisions of the 
Allahabad High Court: see Empress of India v. Jiwanand(); 
Empress v. Mazhar Husain(2); Queen-Empress v. Girdhari 
Lal(), On this point, however, the Madras and Calcutta High 
Courts have taken a different view: see the cases of Queen- 
Empress v. Sabapati(4); Lolit Mohan Sarkar vw. Queen- 
Empress) and Emperor v. Rash Behari Das(6). After consider- 
ing these cases, I agree with my learned brother in thinking 
that the cases in Madras and Calcutta have been rightly decided, 
and I am prepared to accept the interpretation therein put 
upon the expression “ intent to commit fraud” and the word 
“fraudulently.” I think that it is a fraud to conceal a fraud and 
to make the party concerned believe that no fraud has been 
committed. Any document made with the intention of advanc- 
ing such a purpose is made fraudulently and with intent to 
commit fraud. The documents in question were clearly made 
for the purpose of concealing the fraud committed by Dattatraya 
Anant and with a view to induce a belief in the mind of 
Dattatraya Hari that no fraud had been committed, The accused 
is, therefore, clearly guilty under s. 467, Indian Penal Code. 


Appeal allowed. 





(1) (1882) I. L. R, 5 All, 221, (4) (1888) I. L, R. 11 Mad, 411, 
(2) (1883) I. L. R. 5 Ail, 553. (5) (1894) I. L. R. 22 Cal, 313. 
(3) (1886) I. L, R. 8 All. 653, (6) (1908) I. Le R. 35 Cal. 450, 
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APPEAL FROM ORIGINAL CIVIL. 
Befure Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Chandavarkar, 





aoe BURJORJI RUTTONJI BOMANJI 
March 28, v 


BHAGVANDAS PARASHRAM. * 


Pakka Adatia— Wagering Coniracts—Forward Contracis in Linseed—Sub- 
contracts by the pakka adatia setiled by payment of differences—Contracts 
between pakka adatia and clients setéled mostly by payment of differences— 
Inference of wager. 


The defendant employed the plaintiffs as his pakka adatias, and 
entered with them into one forward contract for the sale of 2000 bales 
of Broach cotton and three more such contracts for the sale of 4000 tons 
of linseed. As security against the business, he gave them Rs. 61,000 
to be retained at interest, The plaintiffs dealt in actual sales of linseed 
on an average of 150 tons a year. The cotton contract yielded, without 
any delivery taking place, a profit of Bs, 5800 odd, which the plaintiffs 
placed to the defendant’s credit. The plaintiffs entered through brokers 
into thirty-nine sub-contracts by way of cover against the defendant’s 
linseed contracts, The sub-contracts contained the condition “ not to 
be delivered to N. R. Co.,” a firm that always insisted on delivery of 
produce contracted for, In fulfilment of his contract, the defendant 
actually delivered only 300 tons of linseed, which appeared to have been 
made only for the purpose of shewing, in case the matter went into 
Court, that the transactions were not of a wagering character. The 
sub-conlracts were settled by the plaintiffs on payment of differences. 
To recover the loss thus occasioned the plaintiffs sued the defendant. 
The defendant contended that the transactions were of a wagering 
character. The tirst Court held that the transactions were not wager- 
ing because the plaintiffs passed all the contracts on to numerous other 
purchasers, and decreed the plaintifi’s claim. On appeal :— 

Heid, reversing the decree, that the sub-contracts considering their 
conditions were not sufficient indication of an intention on the part of 
the plaintiffs to call for delivery fromthe defendant, while other 
circumstances in the case pointed to the conclusion that the common 
understanding between the plaintiffs and the defendant was that they 
should deal in differences, 


APPEAL from the judgment of Beaman J., reported at p. 85, 
ante, where the facts of the case are stated. 


Strangman, Advocate General, with Davar, for the appellant. 
Jinnah, with Jayakar, for the respondents. 


Scorr C. J.—This suit was brought by the plaintiffs, a firm 
of Marwari merchants, who act inter alia as pakka adatias to 
* QO, O. J, Appeal No. 74 of 1912; 
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recover from the defendant Rs. 90,763-14-6 and interest-fas the O C. J. 
amount due by the defendants to the plaintiffs as his pakka 


1913 
adatias in respect of certain contracts in cotton and linseed. | ~~ 
The defence was that the transactions were wagering trans- pyxsorst 
actions and therefore the sum claimed could not be recovered, v. 


the defendant also counter-claimed repayment of two sums of BRAGVANDAS 
Rs. 50,600 and Rs. 10,400 deposited by him as he alleged at Scott C. tC. J. 
fixed deposit but as the plaintiffs alleged as margin-money or 

security in respect of the contracts above-mentioned. 

The only contract in cotton was dated the 3oth June r910. 
It was for the purchase by the defendant from the plaintiffs of 
2000 bales of Broach Cotton for March 1911. The market 
went in the defendant’s favour and the contract was closed for 
Rs. 5804-2-3 without any delivery taking place. The defendant 
has received credit in the account sued on for this sum. The 
linseed contracts are as follows :~ 

One dated the rst of July 1910 for the sale by the defendant 
to the plaintiffs of one thousand tons of linseed at Rs. 11-5-0 
per cwt. Another of the 6th of July 1910 for the sale by the 
, defendant to the plaintiffs of 800.tons at rates varying from 
Rs. 11-10 to Rs. r1-10-9 per cwt. The plaintiffs further allege 
that the defendant orally agreed to sell them a further 2200 
tons of linseed on the 1oth of July rgro. f 

Applying the recognised rule in all cases where the defence 
of wagering contract is set up, the business of the contracting 
parties and the surrounding circumstances of the case must 
be examined. 

The plaintiffs are Marwari Shroffs ‘nd merchants in a large 
way of business who deal largely in cotton as merchants and 
commission agents but only to a small extent in linseed. They 
receive from constituents for sale in Bombay on an average 
not more than 150 tons of linseed in the year. The defendant 
is a Parsi 29 ur 30 years of age who has never had any regular 
business. In September 1909 he wona St. Ledger Sweep of 
about a lac and a quarter and thereafter entered into cotton 
speculation in American futures and fine Broach through the 
agency of Messrs. Bruel & Co. after depositing margin-money 
with them. The transactions proved unprofitable but after 
paying his losses he received back from Bruel & Co. the balance 
of his margin-money in two sums, Rs. 45,000 and Rs. 10,161. 
This was at the end of June 1910. At that time it is proved 
that defendant and Hargopal, the plaintiffs’ then Munim, used 
constantly to meet in the evening at Chowpatty and the de- 
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fendant says Hargopal suggested he should deal in linseed in 
differences and settle in that way. Business eventually com- 
menced between the parties on the 3oth of June with the cotton 


‘contract above-mentioned. On the ist July the defendant sign- 


ed a letter stating he had given Rs. 50,600 on the previous 
day and Rs. 10,400 that day to be retained at interest as secu- 
tity against business in cotton and linseed. On the goth of 
August 1908 the parties went together to Messrs. Tyabji 
Dayabhai & Co., the plaintiffs’ solicitors, where the managing 
clerk drafted a letter for the signature of the defendant. It 
ran as follows :— 


With reference te the 4000 tons of linseed sold by you as my pakka 
adatias for September 1910 delivery I have to request you to purchase on 
my account from the bazar 250 tons of ready linseed for the present and 
deliver the same against the contracts made by you on my behalf. The 
value of the 250 tons so to be purchased on my account should be debited 
to my account and I will pay interest on the same at 7 annas per cent. per 
month all other usual charges will be allowed. 


The defendant however declined to sign it. It seems strange 
that a simple request to the agent to carry out a small part of 
a pending contract should necessitate the intervention of 
solicitors. There can, we think, be no doubt that the letter 
was intended to create evidence from which might be inferred 
the genuineness of the contract which would fall to be per- 
formed or settled in the following month. On the following 
day the solicitors were again requisitioned and produced 
another draft in the following terms: 


We are instructed by our clients Messrs. Bhagwandas Parashram to state 
that they as your pakka adatias under your instructions and orders 
received from you onor about the respective dates mentioned below sold 
4000 tons of linseed as under at the rates mentioned below 1000 tons on 
Ashad Bud 9(ist July 1910) at Rs. 11-5-o per cwt. 

800 tons on Ashad Bud 15 (6th July 1910) viz, 500 tons at Rs, 11-10-0, 
100 tons at Rs, 11-10-9, 

100 tons at Rs. 11-10-6 and 100 tons at Rs, 11~10-74 and deliverable in 
September 1910 that the time to deliver the said 4000 tons of linseed begins 
from to-morrow and according to the practice of the Bombay market the 
option to deliver the goods hes with sellers i, e, to deliver the goods by us 
issuing delivering orders from the commencement of the due date. We 
are therefore instructed by our said clients to call upon and require you 
to supply to ourclients the quantity of linseed agreed to be sold by you to 
enable our clients to carry out your aforesaid sales or to give our clients 
the necessary instructions to purchase as much quantity of ready linseed 
from the Bombay market and then to deliver the same against the sales 
effected by them on your behalf, We are also instructed to state that our 
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clients undertake not to buy ready linseed or settle business without your 
mutual consultation or without your written consent in that behalf, 

Our clients also inform us that they have on the ist of July last received 
from you Rs, 61,000 as a loan or as a deposit against the transactions and it 
has been agreed that interest at 7 annas per cent per mengem is to run on 
the account between you and them. 


A reply was also drafted for the defendant by the solicitors 
which the defendant did sign. It ran thus: 


Bombay, 31st August 1910, 


> 


Messrs. Tyangi Dayanaat & Co. 
Attorneys for 
Messrs. BHAGWANDAS PARASEHRAM, 
Dear Sins, 
I beg to acknowledge receipt of your letter of date and in reply I confirm 
what is written therein subject to correction in the event of there being 


any mistake. 
Yours faithfully. 


I shall give your clients instructions in the matter for purchase of 
ready goods, 


The plaintiffs thus got an acknowledgment of a sale as jakka 
adatias of 4000 tons of linseed on account of the defendant. 
It is to be noted, however, that when the plaintiffs deal with 
Bombay constituents they usually employ a broker. See for 
example the evidence of the partner in Narrondas Rajaram 
& Co. and the agency by which the thirty-nine contracts for 
sale of linseed in this case were effected. It does not seem 
clear that the incidents of the pakki adat relationship 
should be assumed to apply to the contracts of plaintiffs and 
defendant of which the evidence affords no trace of an agree- 
ment between the parties. The case however has been tried 
on the footing that the plaintiffs were pakka adatias of the 
defendant and we will deal with it on that footing. A corres- 
pondence-was then commenced :— 

Bombay, 9th September 1910, 
Borgorns1 Rurroxs1 Bomonsı Dusasu Esqr, 

Sir, 

Our clients Messrs. Bhagwandas Parashram have placed in our hands 
copy of a letter dated the 31st ultimo addressed by their former solicitors 
to you regarding 4000 tons of linseed which you had instructed to sell as per 
particulars given in the said letter and requiring you to place our clients in 
a position to give delivery of the said linseed of the quantity agreed to be 
sold by you and your reply thereto of the same date intimating that you 
would give instructions to our clients for the purpose of ready goods or 
buying by forward contract, As our clients have not received any instruc- 
tions nor any margin-money from you, we are now -instructed to call upon 
you to furnish margin-money amounting to Rs, 80,000 which with the sum 
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0O. 0. J. of Rs. 61,000 already deposited by you as margin-money makes the sum of 
Rs. 1,41,000 which is the approximate difference between the market rate of 


1913 to-day and the price at which you have contracted to sell the goods and to 
aad give you notice that unless within four days from the receipt hereof by you 
BURIORII our clients receive the said margin-money or sufficient quantity of goods or 
a ee you make arrangement satisfactory to our clients to meet the contracts on 


SAOR duo date our clients reservo their right to make arrangements for closing 
Scott O. J. the transaction by purchase of ready goods or by forward contracts as they 
a may think proper holding you liable for all costs charges and expenses inci- 


dental thereto, 
Yours truly, 


(Sd.) Broxnetn Merwan and Romar, 





Bombay, 12th September 1910, 


Messrs, BIOKNELE Mzrwangi and Romer, 
Solicitors, Bombay. 
Dear Sirs, i 
Re Bhagwandas Parashram and myself. 

Your letter of 9th September came to my hands on Saturday evening at 7 
at Chowpatty. Iam afraid your clients have not laid all true facts before 
you otherwise you would not have written the letter under reply. Hence 
I do not think it advisable to reply, 

Yours faithfully, 
(Sd.) Burzor R. Bonanat, 


Bombay, 14th September 1910, 
Bursor R, Bomans, Eso, 
Sir, 
Bhagwandas Parashram vs. Yourself. 

We have communicated the contents of your letter of the 12th instant to 
our clients. 

Our clients state they have placed all true facts before us and have also 
placed the correspondence that has passed between you and them as well 
as their former attorneys’ letter to you of the 1st ultimo and your reply 
thereto of the same idem. If you however maintain that our clients have 
not placed all true facts before us will you please state what the true facts 
are as alleged by you? 

Our clients state that our letter of the 9th instant had been addressed to 
you in respect of the linseed transactions only but we find from the letters 
addressed by you to them that you have entered into transactions of 
purchase of cotton for March next delivery and that at the time these 
transactions were entered into you had agreed to deposit with them 
margin-money and had agreed to deposit further margin-money if the 
accounts deposited by you from time to time proved insufficient to cover 
the differences. That as to cotton transactions you authorised them to 
enter into transaction for sale of cotton for March delivery against the 
cotton purchased and that by reason of the counter contracts cotton trans- 
actions resulted in profits payable to you in March next but at your request 
our clients have after deducting discount brokerage and commission there- 
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out credited to your account the balance of Rs. 5804-2-3 and sent youan O. CG. J 
acknowledgment through broker Makanji and retained the amount with 


themselves with your consent as further margin on account of linseed trans- 19138 

actions, beet 
That when the market for linseed went up beyond the limits of the Borsorst 

deposit our clients asked for further deposit and you from time to time he 


promised to pay the same but you did not do so except as to the aforesaid BHAGVANDAS 


sum of Rs. 5804-2-3 which you caused to be credited as aforesaid and our Scott U. dJ. 
clients state that since you received our letter of the 9th instant you bad an nEn 
interview with our clients when you informed them that you would not 
deposit any margin nor give any definite reply till due date of delivery and 
since our letter under reply our clients state that the market has gone up 
still further with the result that to cover them a further margin of one 
lakh has to be deposited by you with them under the arrangement and 
that they cannot wait further, 
We are therefore instructed to give you this notice that unless within 24 
hours from the receipt hereof by you, you deposit a further sum of rupees 
one lakh, or comply with the requisitions contained in our said letter of the 
9th instant our clients reserve their right to proceed in manner intimated 


by our said letter. 
Yours truly, 


(Sd.) Bromyurn Mzrwangt AND ROMER, 





Bombay, 28th September 1910 
Mussrs, Bioxnen, Merwangi ann Romer, 


Solicitors, Bombay, 


Re Bhugwandas Parashram, 
Dear Sirs, 


In reply to your letter of the 14th instant I beg to state that I am sorry 
that I could not reply to your letter earlier than now, 

Will you let me know to what letter you refer in para No, 2 of your 
letter? 

After knowing that I shall be in a position to give a detailed reply to 


r letter. 
you Yours truly, 


(5d.) Bursors1 R, Bomawsı, 





Bombay, 29th September 1910, 
Buxgorst R. Dusasu Esq. 
Six, 


Referring to previous correspondence addressed by us to you on behalf 
of our clients Messrs. Bhugwandas Parashram, we are instructed by our 
clients to remind you that the last day for giving delivery of linseed under 
the contract entered into by our clients as your pakki adat agents on 
your behalf is the 30th instant, but that you have not yet made an arrange- 
ment for giving delivery of the said goods. Our clients have purchased 300 
tons for ready delivery on your account and risk and provision has to be 
made for 3700 tons more, 

Weare therefore instructed by our clients to call upon you to provide 
for 3700 tons of linseed to be given delivery of by the goth instant within 
due time and to give notice that in default of your compliance with the 
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aforesaid requisition our clients will, as your pakki adat agents, take such 
steps towards the fulfilment of the contract as they may think proper 


according to the market rate of that day. 
Yours truly, 


(Sd,) Bicxnens MERWANJI AND ROMER, 





Bombay, 1st October 1910, 
Bvursor R. Bomonsı Esa, 
DEAR Sir, 


In continuation of our previous correspondence we are instructed by 
our clients Messrs, Bhugwandas Parashram to inform you that the contracts 
for 4000 tons deliverable on your behalf yesterday were dealt with by our 
clients as follows :— 

By purchase of 300 tons at Rs. 13-15-0 as intimated in our letter of the 
29th ultimo and 350 tons at 18-8-o, 2575 tons at 13-9-2, 700 tons at Rs, 13-90 
and 75 tons at Rs. 13-8-104 per cwt. 

The account of the amount payable by you will be made up and forward- 
ed to you in due course. 

Yours truly, 
( Sd.) BICKNELL MERWANJI AND ROMER, 


On the 3oth of September an interview took place at defend- 
ant’s house between Hargopal and a member ofthe plaintiffs’ 
firm and the defendant and a friend in the presence of a con- 
cealed shorthand writer. From the report of the conversation 
on that occasion which has been proved it appears that the 
plaintiffs admitted that the purchase of 300 tons ready (which 
defendant denied he had authorised) was done for the purpose 
of the Court’s proceedings. Turning now to the surrounding 
circumstances proved on behalf of the plaintiffs we find that on 
the occasion of each contract for sale of linseed by the defend- 
ant they employed brokers to make small contracts (thirty. 
nine in all) with various Marwari firms for the sale of linseed 
aggregating that sold by the defendant. In each case the con- 
tract was in the same form, of which one of the conditions was 
‘not to be delivered to Messrs. N. R. & Co.’ N. R. & Co. means 
Narrondas Rajaram & Co. It is explained by one of the partners 
in this firm that they always insist on delivery of produce con* 
tracted for, being large exporters—and that is why the Marwaris 
boycott them in contracts of the class under consideration. 

The plaintiffs produce entries in their books to show that 
they have paid to the various Marwaris with whom the con- 
tracts for the sale of linseed by which they covered themselves 
were made, the differences due on 3700 tons, but the 300 tons 
was the only linseed actually delivered. Of these two main 
facts appearing in the plaintiffs’ evidence the clause in the 
contracts relating to Narrondas Rajaram & Co. isin favour of 
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the defendant’s contention. The learned Judge says that the 
contracts both selling and buying are made in the first instance 


as between the jakka adatia and his client and that there- _ 


fore the plaintiffs in form were the purchasers from the defend- 
ant of the whole 4000 tons and in form it was the plaintiffs 
who sold to the thirty-nine buyers under the covering contracts 
‘that amount of linseed. According to the decision in Bhagwan- 
das v. Kanji), which has been taken in both Courts, as 
correctly stating the customary incidents of the business of a 
pakka adatia, the contracts of the plaintiffs with both sellers 
and buyers must be regarded as being not only in form but also 
in substance independent contracts, for the pakka adatia may 
at any time decide to set off one set of contracts, not against 
those which may have been their occasion and cause, but 
against some other contracts altogether. The selling client can 
never claim as of right the benefit of any covering contracts 
entered into on the same day as his sales but is always bound 
to be content with the personal guarantee of the adatia. If 
then he can never claim advantage from any simultaneous con- 
tracts involving to another constituent ,of the adatia the 
reverse of his own opérations how can it in fairness be said 
-that if he seeks to establish an intention to gamble, the exist- 
ence of corresponding buyers on the other ‘side of the adatia 
must always leave uncertain the issue as to the real common 
intention of the parties to his contract? There are in fact no 
parties to the selling contract but the client and his adatia 
who is the buyer. The adatia is not the disinterested broker. 
He is a party to the contract whose intention may well be 
known at the time of its inception. The learned Judge says 
that had this been a transaction between the defendant and 
the plaintiffs’ firm themselves, he should in view of the evidence 
of the purchase of 300 tons of ready linseed bought ‘for the 
Court’s proceedings’ and the virtual certainty that the plaintiffs 
knew exactly what the defendant had in- view, have been dis- 
posed to hold that neither plaintiffs nor defendant at any time 
had the intention of either giving or taking delivery ; but con- 
sidering they immediately passed all the contracts on to numer 
ous other purchasers there was no room left for such a conclu- 
sion. But if, as we think it must be assumed, there was no 
privity between the defendant and the thirty-nine buyers their 


existence is only rélevant if it affords an indication of the in- 
a i E a 
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0. J. tention of the plaintiffs at the time of the defendant’s contracts. 
But the condition in the thirty-nine contracts barring delivery 
to Narrondas Rajaram & Co. is we think indication of an in- 


Borsorst tention that delivery should not be called for. Ifthis is the 


v. correct inference the payments to the thirty-nine buyers, assum- 


BUAGVANDAS ing them to have been seriously made, must be attributed to 
Scott C. J. that form of sporting honour which leads Marwaris to pay up 


“—~ their gambling differences so long as they have money to do so. 
We are of opinion that the sub-contracts considering their con- 
ditions are not sufficient indication of an intention on the part 
of the plaintiffs to call for delivery from the defendant while 
all the other circumstances which have been alluded to point 
to the conclusion that the common understanding was as depos- 
ed to by the defendant that he and the plaintiffs should deal 
in differences and settle in that way. 

We reverse the decree of the lower Court dismiss the suit 


and the counter-claim with costs, 
Decree reversed. 


Attorneys for the appellant : Mulla and Mulla. 
Attorneys for the respondents: Tyabji Dahyabhai & Co. 
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Before Mr, Justice Beaman, 


1918 g ANDREW YULE & Co. 
March 27. z 


ARDESHIR BOMANJI DUBASH.* 


Specific Relief Act (I of 1877), Sec, $7—Injunction—LInjunction to enforce an 
implied negative covenant—Lerchant Shipping Act (57 & 58 Vic, c. 60), 
Sees. 34, 35— Charter of ship—Series of consecutive voyages—The subsequent 
charter-parties all signed, but laying and cancelling dates not filled in— 
Completed documents—Statutory morigage of the ship by owner—Mortgagee 
having notice of the charter-parties—Sale of steamer—Vendee affected by 
notice—Breach of contract for charter-parties—Damages against owner. 


On the 22nd November 1911, the plaintiffs chartered S 8. Gymeric 
from its then owner Gulam Hussein Hssaji (defendant 3) for twelve con- 
secutive voyages from Calcutta to Bombay for conveying coal, Twelve 
charter-parties were accordingly prepared and duly signed on the 15th 
December 1911; the first one of the series was a completed document . 
but in the rest, the laying and cancelling dates remained blank, which 


* 0. O. J, Suit No, 1 of 1918. 
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were to be filled up one by one as each succeeding voyage was in its Q, O J. 
turn duly completed, The charter-parties contained a substitution 


clause to the effect that the owner had the privilege of substituting 1918 
another steamer of the same class and similar size and position. On the Aonig 


6th December 1911, defendant 3 executed a statutory mortgage of the Yoe & Oo: 
ship with A.M. Jeevanji § Co., who transferred their right to the j 
defendant 4 on the 28th October 1912: and on the same day defendant ARDESHIR 
3 sold the steamer to defendants ı and 2, By then, the steamer had B. Dusasa 
already accomplished four voyages for plaintiffs under their charter, — 
Both A, M. Jeevanji & Co, and defendants 1 and 2 had notice of the 
said charter-parties, The defendants 1 and 2 then withdrew the 

- steamer from the plaintiffs’ charter and sent her off to Calcutta for a 
shipment of coal and were next preparing to employ her under a fresh 
charter for Genoa, The plaintiffs sued to obtain an injunction restrain- 
ing the defendants from dealing with the steamer in any way inconsist- 
ent with their charter-parties till she had accomplished the remaining 
eight voyages ; and to recover damages from the defendants :— 


Held, (1) that neither the defendant No. 3 nor his mortgagees or pur- 
chasers could be restrained by injunction.as upon an implied agreement 
not to charter the ship to any other pergon till the plaintiffs’ voyages 
were all completed, 

(2) That the plaintiffs were entitled to claim damages from defendant 
No. 3 alone for breach of contract. 

(3) That each one of the 12 charter-parties was a complete and valid 
agreement, notwithstanding the blanks of the laying and cancelling 
dates which were to be filled in subsequently, 


Under s. 57 of the Specific Relief Act, itis only where the particular 
act, not to do which is held to have been implied, is in itself calculated 
to injure the party who was expecting to benefit by the affirmative 
agreement, that its performance can be restrained by injunction. 

_ So long as a mortgagee has not actually taken possession of the vessel, 
all contracts made by her owner will be binding on him, to this extent 
at least, that he will not be allowed to interfere actively to obstruct 
the owner in the performance thereof, provided that they are not of 
an unusual character and do not seriously depreciate his security. 

In every case of a mortgage made after a charter-party, if the charter- 
party be of a usual and not an oppressive kind, the Court will say that 
the mortgagee ought to have known of it even if in fact he did not, 
For all practical purposes, the Court looks to the nature of the charter 
party and if it thinks that itis of a kind likely to diminish materially 
the security of the mortgagee, it will altogether ignore the fact of 
notice and refuse to enforce the charter-party by injunction. 


SuIT for injunction and damages. l 

The plaintiffs chartered on the 22nd November 1911, 
S. S. Gymeric, from its then owner Goolam Hussain Essaji 
(defendant No. 3), on terms and conditions contained in the . 
following letter :— 
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With reference to your Mr, Young’s call on me this morning and sub- 
sequent telephone I now have to confirm the charter of the above-named 
steamer for twelve voyages with coal from Calcutta to Bombay at Rs, 5-2-0 
per ton and the Bunkering rate to be Rs. 8-8-0 for coal trimmed in the 
Bunkers. The steamer will be ready at Calcutta to load for her first strip 
between 10 and 20th December and owners are telegraphing to Mauritius 
to instruct the Captain accordingly. - 

Will you kindly ask your Calcutta House if possible not to arrange to 
ship Seebpore coal by the Gymeric more than is absolutely necessary 
and under no circumstance during the months of May & June. A pro forma 
charter party will be sent to you in a day or two the terms being as usual. 


The charter-parties referred to were prepared on the 15th 
December 1911; they were twelve in number and were iden- 
tical in their conditions and terms. The first one of these was 
complete in every way. The rest were duly drawn up and 
signed : but the laying and cancelling dates were left blank: they 
were to be filled up one by one as each succeeding voyage was 
completed. The material portions of the charter-party were as. 
follows :— 


Charter Party. 

Gymerie (to arrive) Calcutta to Bombay. 

Be it known that it was, on the 22nd day of November 1911 mutually 
agreed between Goolam Hoosein Essaji of Bombay owner of the steamer 
called the Gymerie under British colours of the measurement of 598 
tons net register or thereabouts, of the one part; and Messrs, Andrew 
Yule & Co. hereinafter called the Charterers, of the other part. 

-That the said steamer being tight, staunch, and strong, and in every way 
fitted for the voyage, shall at Calcutta, laying always afloat, receive on 


` board, from the said Charterers or their order, a full and complete cargo of 


coal in bulk which the said Charterers bind themselves to ship, or cause 
to be shipped, not exceeding what she can reasonably stow and carry, over 
and above her, tackle, coals, accare, provisions, and furniture, and shall, 
with such cargo, proceed to Bombay or so near thereunto as she may safely 
get, so as to be always afloat, and there deliver her cargo and so end the 
voyage, 

The freight to be paid on the net weight delivered at the rate of (Rs, 5-2 
net) Rupees five and annas two net only per ton of 20 cwts, Half freight to 
be paid in Bombay on the estimated quantity shipped, and the balance to be 
paid in Bombay. before delivery and adjusted on actual out-turn being 
ascertained. : 

Eighteen working days altogether to be allowed to the Charterers for 
loading at Calcutta and discharging at Bombay, All cargo coal to be deliver- 
ed except Bunker coal. Steamer not responsible for weight. __ 

Charterers to have the right tohave the bunkers surveyed on the arrival of 
the steamer at Calcutta and on completion of discharge at port of destination, 

Charterers to have the option of under-letting part or the whole of the 
vessel, 
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_Lay-days at loading port are to count after usual 24 hours’ notice of readi- 
ness, whether in berth or not, but not before 10th December 1911, and 
usual 24 hours’ notice to be given at port of discharge, 

Charterers to have the option of cancelling the present Charter-party if 
-the steamer is not ready for cargo at Calcutta on or before the 20th Decem» 
ber 1911, but such option to be declared on the 21st December 1911, 

The holidays which the Bengal and Bombay Chambers of Commerce have 
declared to be working days to count as lay-days, at the respective ports, 
and similarly working days under Charter-party ruled by these Chambers to 
be non-working days are not to count as lay-days. 

Owners to have the privilege of substituting another steamer of the same 
class and similar size and position carrying cargo not exceeding 6,500 tons 

Penalty for non-performance of this agreement, the estimated amount of 
Chartered freight. i 

The Charter-Party dated in Bombay 15th December 1911. 

(Sd.) Goolam Hoosein Essaji 
Owner. of the Steamer Gymerie, 
Per, Pro. 
Andrew Yule & Co, 
(Sd.) Wm, Clarke, 
Charterers of the steamer Gymeric, 

On the 6th December r911, defendant No. 3 éffected a statu- 
tory mortgage of S S. Gymeric with A. M. Jeevanji & Co. 

In 1912, A. M. Jeevanji & Co. filed a suit in the Bombay 
High Court against defendant No. 3 to enforce their mortgage 
and praying for possession of the steamer or for the appoint- 
ment of a Receiver. On the 8th July 1912, Mr. B, N. Lang 
was appointed a Receiver of the said steamer and of the 
freight thereafter to become due. 

_ Inthe meanwhile the ship in question performed four of the 
voyages chartered by the plaintiffs, 

Next, thé plaintiffs filed a suit against A. M. Jeevanji & Co. 
and Mr. B. N. Lang praying for an injunction restraining them 
from dealing with the steamer in any manner inconsistent 
with or which might prevent the execution of the remaining 
eight charter-parties. The suit was dismissed on the 7th Octo- 
ber r912 on the ground that there was no evidence that the 
defendants intended to deal with the steamer in a manner 
inconsistent with or in violation of the eight charter-parties. 

On the 28th October 1912, A. M. Jeevanji & Co. transferred 
their rights under the mortgage to defendant No.4; and on 
the same day defendant No. 3 sold: the ship to defendants 
Nos. 1 & 2. These transactions, the plaintiffs alleged, were 
pogus; and the defendant No. 3 remained the owner of the 
ship as before. 
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After the date of the above transaction, the defendants 1 and 
2 despatched the steamer from Bombay to Calcutta where she 
loaded a cargo of coal provided by Graham & Co, and return- 
ed to Bombay, At the date of the present suit, the defend- , 
ants were preparing to send the steamer under a fresh charter 
to Genoa, . 

The rates of freight about that time went up, which made it 
difficult for the plaintiffs to secure a fresh charter at the rates 
contracted for by the defendants. i 

The present suit was filed on 3rd January 1913, whereby 
the plaintiffs prayed— 

1. For an injunction restraining the defendants their servants and 
agents until the completion of the agreement and until the completion of 
the remaining eight voyages from dealing with the said steamer Gymerie 
in any manner inconsistent with or which may interfere with or prevent the 
execution of the agreement and charter-parties...or which may interfere 
with or prevent the performance of the remaining eight voyages and from 
chartering the said steamer to any one other person or firm than the plain- 
tiff-firm or otherwise interfering with the voyages contracted for. 

(2) For Rs, 96,000 as damages in addition to such injunction. 

(3) Alternatively for Rs. 1,68,000 if no injunction is granted. 

Defendants Nos. 1 and 2 denied the charter-parties alleged 
by the plaintiffs, and contended that it was not open to the 
plaintiffs to sue them for relief on the allegation that A. M. 
Jeevanji & Co. had notice of the charter-parties at the time of 
the mortgage; that they had no notice of them at the 
date when they entered into their transaction on the 
23rd October 1912; that the sale to them of the steamer was 
perfectly bona fide; that under the substitution clause it was 
open either to the plaintiffs or the defendant No. 3 to substi- 
tute any other ship for SS. Gymeric : and if the plaintiffs there- 
by suffered any loss, they were to recover it from defendant 3. 

Defendant No. 3 contended inter alia that the sale by him 
of the steamer to the defendants 1 and 2 was bona fide and 
relied on the substitution clause. . 

Defendant No. 4 contended that he had sold his rights to 
the steamer to the defendants Nos. 1 and 2; that he had no 
notice of charter-parties.- ; 

At the trial,the issue as to granting of injunction was first tried. 


Weldon, with Davar, for the plaintiffs. 

Setalvad, with Raikes and Jinnah, for defendants 1 and 2. 

Sirangman, Advocate General, with Taraporevala, for de- 
fendant 3. 

Bahadurji, with Desai, for defendant 4. 
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The following judgment was delivered on the preliminary 0. C. J. 
issue. 1913 
. w 
BEAMAN J.—Assuming the agreement of the 22nd N ovember  Ayppmy 


I9II, to charter the $ S. Gymeric to the plaintiffs for twelve Yure & Co. 
consecutive voyages, to be in all respects good, there is still a v. 
: he eh A A ÅRDESHIR 
- question to be answered in Zimine, whether a charter-party of B. Durasi 
such a character will support the injunction prayed for. 2 mee 
If not then it follows that the suit would immediately be 
restricted to an ordinary suit for damages against the defendant 
No. 3, Ghulam Hussain Issaji. Section 57 of the Specific Re- 
lief Act is no doubt intended to give legislative effect toa group 
of English cases, of which, in the domain of personal seryice 
Lumley v. Wagner(t) is the best known, and in the domain of 
shipping law De Matlos v. Gibson ©) and Collins v. Lamport (3) 
are good examples. 
I have gone over all the authorities, to which my attention 
has been drawn, very carefully, and I doubt whether anyone of 
them has gone the length I am now asked to go. It is interest- 
ing to note, how in subsequent decisions the cautiously worded 
and designedly very restricted judgment of Lord St. Leonards 
in Lumley vy. Wagner ©) has at times been overstated, if not 
actually misrepresented, ‘There the case was of the simplest, 
A singer agreed to sing for a certain impressariv, for a given 
tims, and not io sing for any other impressario, during that 
period. Specific performance of the affirmative part of the agree- 
ment obviously could not be decreed, but Lord St. Leonards 
thought that he might safely give effect to the expressed nega- 
tive undertaking. He is careful to add that he would not have 
done so had it not been expressed. Upon this decision, followed 
cases which extended it to the length of taking in every case 
in which while the Courts could not decree specific performance 
of the affirmative agreement, they tried to bring about the 
same result indirectly by enforcing by injunction, what was 
taken to be an implied (not as in Lumley v. Wagner (1) an 
expressed) negative agreement. That is why “implied” is used 
ins, 57. The section asa whole provides that where there is 
coupled with an affirmative agreement to do a certain act, a 
negative agreement express or implied not to do a certain act, 
the Court 1s not precluded from enforcing the negative agree- 
ment by injunction, although it cannot enforce the affirmative 





(1) (1852): De G. M, & G., 604, (8) (1864) 34 La J. Ch, 196 
(2) (1858) 4 Do G..§d, 276. 
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0. ©. J. agreement by way of specific performance. It might be thought 
1913 ê pity, in the interests of`a straightforward and intelligible 
~ administration of the law, to have engrafted an exception in- 
Anpruw: volving such nice distinctions and difficult determinations, 
Yure & Co. upon the salutary general rule laid down in s. 56. One obvious 
Ys objection is that where an agreement contains no more than a 
ARDLSHIB yt gs : i : 

B Dvusase Simple affirmative, it always must imply a negative agreement - 
——"" mot to do-anything else at the same time and place. This was 
Beaman si pointed out by Lindley .L. J. in Whit-wood Chemical Co. v. 
Hardman®). So that in strict logic, every affirmative agree- 
ment ever yet made in the world, standing alone and unquali- 
fied, would seemingly fall within the scope of the section and 
give ground for an injunction restraining the party in breach ' 
from doing anything else, till he had performed it. No one 
has supposed that the law was meant to be carried that length. 
But little help can be gained from the actual words of the sec- 
tion, when read with the illustrations. It is only too plain 
whence those illustrations are drawn, and that thé words “not 
to do a certain act”, need to be much widened to meet all the 
cases contemplated. A man, who engages himself to be the 
skilled manager of a certain business, may be held to have im- 
pliedly agreed not to be the skilled manager of any other busi- 
ness. But it could hardly be said that he had impliedly agreed 
not to do anything else at all, say,’ ship as a common seaman 
i before the mast ; yet in effect the latter is really as much im- 
plied as the former agreement ifthe Court is only looking at 
the enforcement of the affirmative agreement. And all the de- 
cisions which have given support to the rule will be found, I 
think, on careful analysis to have that aim in view. Little 
practical difficulty is occasioned by cases of personal service; 
but that can hardly be said of the decisions upon shipping 
contracts. ‘This is no doubt partly due to the special charac- 
ter always attaching to ships in the English law, and the 
resultant ambiguity of thought and conception which seem 
often enough to obscure arguments about the legal obligations 

and true legal relations arising out of shipping contracts. 
It is safe to say that in dealing with contracts of personal 
service the better opinion in the English -Courts has always 
been against extending the decision in Lumley v. Wagner (2) 
one inch further than need be ; and that in all cases in which 
a supposed negative contract, that is to say an implied agree- 
ment not to do a certain act, has been enforced by injunction, 

(1) [1891] 2 Ch. 416. (2) (1852) 1 De G. M, & G, 604, 
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that has been done with a clear eye to a very plain principle. O. C. J. 
It is only where the particular act, not to do which is held to  4g18 
have been implied, is in itself calculated to injure the party => 
who was‘expecting to benefit by the affirmative agreement, Axprew 
that its performance has been restrained by injunction. A, hay. YVE & Co. 
ing agreed to do a certain thing for B, may be thought impliedly A Hae 
to have agreed not to do that very thing for C, a rival of B. B. Dusas 
The Court in such circumstances might restrain him from doing Beaman J 
for C what he had promised to do for B, not I apprehend in — 
reality to compel him to do it for B but merely to prevent 

-him thus doing B still further harm by giving his skill to a 

rival. But nothing like the same simplicity and intelligibility 

runs through the decisions upon shipping contracts. If the 
judgment of Lord Chelmsford in De Mattos’ case be analytically 

studied, it will be found, so far as its reasoning goes, to be 

founded on this proposition, that-the charterer of a ship has a 

special fancy for the ship he has chosen, and therefore no 

other ship will serve his purpose as well. That proposition 

serves the learned Lord Chancellor well as the ground-work of 

his reasoning. But it may be doubted whether tested by actual 
experience it is true. Except in the rare cases in which ships 

are chartered for passenger and holiday trips I doubt whether 

any merchant really cares a penny piece in what ship his 

goods are carried, provided that they are carried in some ship 

of equal capacity, class, position and speed, as the one named 

in the charter-party. But were it true that -shippers ona 

large scale had these curious sentimental preferences for parti- 

cular ships, then certainly it might be said that a ship so 

chosen and promised became a chattel of peculiar value in the 

eyes of the charterer, and the agreement of a kind which ought 

to be, if it could be, specifically enforced. Unfortunately it 

cannot be specifically enforced owing, as the Courts have al- 

ways thought, to the complexity of details, and the interfusion 

of elements of personal skill, always to be found in these bar- 

gains. No injunction was granted in De Mattos’ case(2), so 

that the judgment was really obiter ; but there can be no doubt 

that it was made the starting point of many decisions intended 

to give effect to the reasoning of that judgment. It is thus of 
importance to keep in mind what the Lord Chancellor had meant 

to be the reasoned ground of his conclusion, namely, that in 
chartering a particular ship, the charterer had picked it out 

from all other available ships, had a special preference for 


(1) (1858) 4 De G, & J, 276. 
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it, and could not have contemplated the substitution of any 
other ship for it. This is perfectly plain from the language 


` used throughout that part of the judgment. It is true that in 


later cases, professing to be based upon and to'follow De 
Mattos v. Gibson(@), this narrow ground has either been much 
enlarged or wholly lost sight of. Such expressions for example 
as that in the chartering of ships Courts are face to face with 
a contract of such a special character that either party ought 
to be restrained by injunction from departing from the terms 
of the contract plunge us at once into a wider and much more 
confused sea of considerations which would, I think, be ex- 
tremely difficult to classify and reduce to anything like a single 
intelligible principle. Adopting the test suggested in De Mattos? 
case, however, what becomes of the reasoning as soon as it 
appears from the charter-party itself that the charterer had no 
such special sentimental preference. In the last clause but 
two of this agreement of chartering will be found a substitution 
clause. The owner has the privilege of substituting any other ship 
for the S S. Gymeric provided that other ship be of equal class, 
position, etc. Here then it could not possibly be contended 
that Yule and Co., when they chartered the Gymeric, regarded 
her as a chattel of peculiar value, a prize among ships, more 
to be desired than any other of her class, tonnage, speed, posi- 
tion, etc. I have not been able to verify this from the reports, 
but I apprehend that the charter-parties in‘all the reported 
cases, such as De Mattos v. Gibson), The Heather Beli), The 
Celtic King (3), Collins v. Lamport(4), Messageries Imperiales 
Co. v. Baines (5), Sevin v. Deslandes (6), were restricted to the 
particular ship in question. This must have been so in De 
Mattos’ case, and the Messageries case, from the language used 
by Lord Chelmsford in the former and the facts themselves 
of the latter. Here we have the language of a statute to deal 
with, and we have a charter-party. The statute allows (though 
it does not compel) a Court to enforce by injunction a negative 
agreement express or implied not to do a certain act, although it 
cannot specifically enforce the affirmative agreement with 
which this happens to be coupled. Now had this charter-party 
not contained the substitution clause I have mentioned, it might 
have been fairly argued upon the authority of the English cases 
(though not perhaps consistently with rigorous logic ) that the 


(1) (1858) 4 De G. & J. 276. (4) (1864) 34 L. J. Ch. 196. 
(2) [1901] P. 272. (5) (1863) 7 L. T. 763, 


(8) [1894] P. 175, (6) (1860) 30 Le J. Ch. 457, 
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argeement to employ the Gymeric for twelve voyages between 
Calcutta and Bombay implied 2 promise on the part of her 
owners not to employ herin any other manner until those 
twelve voyages had been made. Had this been a contract of 
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personal service instead ofa shipping contract, the test of YUm & Co, 


what negative agreement, if any, was implied, would have been 
whether the other employment contemplated was in itself a 
further wrong to the party seeking the use of the ship. But I 
cannot say that that test appears to have been applied decisi- 
vely ifat all in any of the shipping cases I have studied. 
Suppose the owners of the Gymeric, instead of fulfilling their 
charter-party with Yule & Co., had employed the ship in the 
interests of a rival firm in Calcutta to catry coal against the 
first charterer, then the case would have been clearly within 
the scope of the English decisions, and the intention of s. 57. 
But if, merely because they were able to get better terms for 
carrying hides to Genoa they refused to perform their charter- 
party with Yule and Co. and sent the ship off to Genoa, it 
might well be doubted whether this would really bring the 
matter as a whole within the reach of s. 57. Forin truth the 
position would be very like that suggested by Lord Lindley. 
Ifa man contracts to serve A ina special capacity and after- 
wards refuses to do so, he may well be restrained from serving 
Z, a vival of A, in that capacity, but surely no Court would com- 
pel him to remain idle or carry out his contract with A. 
That difficulty would arise if the charter-party contained no 
substitution clause. Where it does, how can it be said that 
the owner expressly agreed not to do certain. act, that act 
being to employ the Gymeric on any other voyage than the 
voyages mentioned in the charter-party, until those voyages 
had been finished? It is quite true that the substitution clause 
was in fact a nullity, because the owner never had any other 
ship of the class, size, carrying capacity and position of the 
Gymeric. He had one small ship, but she would have been use- 
less for the purpose of carrying out this charter-party. That does 
not, in my opinion, affect in the least the legal effect of such 
a clause, nor its logical effect upon the reasoning which was 
used in De Mattos’ case(1). Legally the effect is to allow the 
owner to send any ship similar to the Gymeric, in her place ; 
and although he has no such ship, there is nothing to prevent 
him in turn chartering one to fulfil the plaintiff’s charter- 
party. To this plaintiff replies, I am quite satisfied with that 
(1) (1858) 4 De G, & J. 276. 
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provided that my injunction be conditioned upon the owner 
for the time being of the Gymeric complying with the substitu- 
tion clause, and sending me some other ship as good. I have 
no preference for the Gymeric—I am ready to take any other 
ship of similar class, etc. Butsurely that admission deprives 
the plaintiff of making any use of the judgment in De Mattos’ 
case. Viewed in an ordinary light, not in the curiously special 
light in which English Courts always look at ships and shipping 
contracts, it is clear that a charter contract is exactly the same 
as any other contract, and that its breach could always be com- 
pensated for in damages. The reason why the charterer re- 
quires specific performance (only obtainable indirectly by in- 
junction against the owner for the time being) is that by the 
time the contract is broken, the owner is in all probability in- 
solvent. If for example the plaintiffs here could obtain their 
full measure of damages from defendant 3 they probably would 
be content with that and would not care to have an injunction 
against the defendants 1 and 2 as well. In all the English cases 
I have examined, with the single exception of Sevin v. Deslan- 
des, the owner had parted with his ship, and the charterer, 
as far as I can gather from the reports, would have had but a 
poor chance of recovering anything from him in damages. 
There might be exceptional cases in which the damages would 
be extremely difficult to estimate. Ordinarily this would not 
be so. But in this case, it certainly appears that the plaintiffs 
are not likely to be able to recover their damages from Ghulam 
Hussain Issaji. That is why they press for an injunction against 
the purchasers, defendants xr and 2. The effect of such an in- 
junction might be to lay the ship up indefinitely. And many 
considerations would have to be very carefully weighed before 
the Court would be disposed to grant it. Ithas been said in 
the broadest terms, that any person taking a chattel, with the 
knowledge that it has been made the subject ofan agreement 
for use or employment in a special way, takes it subject 
to that agreement, so that mortgagees or purchasers of a 
ship under a charter-party, must take her subject to that 
charter-party. In principle this is opposed to the general law 
expressed in the third resolution in Spencer’s case; andl 
confess that I think that it is something largely expressed. 1 
should not perhaps in strictness have mentioned that point at 
all, for it properly arises only in connection with the liability 
of the mortgagees or purchasers. I limit myself, to the narrow- 
7 (1) (1860) 30 L, J. Ch. 457, 





pP 


VOL: XV.] THE BOMBAY LAW REPORTER. 


est ground, whether this agreement could be enforced, negati- 
vely, against the maker himself, supposing he had retained 


‘possession of the ship, by way of injunction? Ido not think 


that it could. I do not think that there is a single English 
case which goes that length, I have said that the best opinion 
later expressed in the English Courts has been against any 
extension whatever of the principle founded on Lumley v. 
Wagner (). That is my own view. It follows of course that 
that if the owner could not be restrained -by injunction, as 
upon an agreement express or implied not to do a certain act, 
neither could his mortgagees nor purchasers. If I am right in 
this opinion it narrows the enquiry in this case into the liabi- 
lity of the owner Ghulam Hussain Issaji to the charterer for 
any damages sustained by them in consequence of the owner’s 
breach of contract in failing to carry out the conditions of the 
charter-party. 

[The trial next proceeded on the issues about damages. The 


- following judgment was delivered :—-] 


BEAMAN J.—Subject to the conclusion I have arrived at, 
and have just stated upon the preliminary issue, I must now 
deal as briefly as possible with the other points which are 
material, should the decision upon preliminary point prove to 
be erroneous. 

First, it has been the contention of all the defendants that 
the alleged charter-party of the 22nd of November 1911 
was never completed and has never therefore become a valid 
agreement binding either upon the owner or his mortgagee and 
subsequent purchaser. This contention appears to be mainly 
founded upon the fact that the “total agreement” is divisible 
into various parts each of which needs to be expressed ‘in writ- 
ing; but I have never felt any doubt or difficulty upon this head. 
Looked at apart from the merest legal technicalities and verbal 
quibblings, there can I think be no room for argument but that 
it was the intention of the parties to conclude the agreement 
on the 22nd of November by which the then owner of the steam- 
ship Gymeric, Gulam Hussein Essaji, chartered her to the plain- 
tiffs for a series of twelve consecutive voyages from Calcutta to 
Bombay, the first of such voyages to commence somewhere 
before the 21st of December 1911. The agreement as a whole 
is contained, and I think fully expressed, in the letter address- 
ed by Symes, who was admittedly acting as agent plenipoten- 

(1) (1852) 1 De U, M, & G. 604, = 
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tiary for Gulam Hussein Essaji (defendant No. 3), to the plain- 
tiff’s firm, Ex. B in this case. That letter is dated the 22nd of 
November and in my opinion contains the whole agreement. 
The nature of the agreement was such that it was obviously 
impossible to fillin certain portions of the twelve separate 
charter-parties at one and the same time. Pursuant to the 
letter Ex. B, the twelve charter-parties were sent on the 15th 
of December all duly signed by defendant No. 3 for completion 
by the plaintifffirm, and they were all then duly “completed, 
with this exception, of course, that the laying and cancelling 
dates had to remain blank in all except the first charter- 
party. The agreement being that the ship was to be 
at the disposal of the charterer for twelve consecu- 
tive voyages from Calcutta to Bombay, these laying and 
cancelling dates, which are always inserted for the protec- 
tion of the charterer and not in any sense for the protection 
of the owner, must plainly be left open until each voyage in 
turn had been duly completed. Ina voyage charter-party of 
this description divisible into quite distinct parts, it is only 
the first part which could be completed before the first voyage 
is undertaken. Assuming that to have been done, the next 
charter-party already duly signed by owner and charterer 
needs only to have the requisite dates filled in, to guararitee 
to the charterer the use of the ship, subject to the repudiation 
if she does not arrive within the said dates, and so to be made 
acomplete and valid continuation of the entire argeement 
originally expressed. What actually happened in this case 
was that the Gymeric under the agreement of the 22nd of 
November and subject to the dates inserted in the first of the 
twelve consecutive charter-parties of the 15th of December was 
to be available for the use of the charterers in Calcutta up to 
the 2rst of December. Supposing she had duly arrived there 
before that date and been loaded and despatched to Bombay, 
the conclusion of the first voyage would have synchronised 
with the ship having been unloaded and made ready for use 
again in Bombay. Then the charterer and the owner would 
have filled in the dates for her next appearance in Caleutta, 
limiting the time within which the charterer would be obliged 
to take her up for the second voyage. It needs only to look 
at the commencement of an agreement of this kind to see 
that there is really nothing imperfect in it merely because 
what are technically called the laying and cancelling dates of 
each successive voyage are not filled in until the preceding 
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voyage is completed. Tha defendants’ contention appears O. C. J. 
to rest upon s. 93 of the Indian Evidence Act read along with 1913 
s. 29 of the Indian Contract Act; but in my opinion neither of ~ 
those sections has any applicability at all to a case of this kind. Ayprew 
Looking to the essence and not to the form of the contract, Yure & Co. 
there is really-no patent ambiguity-at all and the mere fact that PERA 
the requisite dates are not filled in (because it is impossible B, Dunas 
that they should have been filled in) isa very different thing — — 
from such a case as that of a will.in which material portions ee “ 
are left blank, In effect, I view the subsequent twelve charter- 
parties as merely details of an already completed agreement, 
which in due course would be filled in one after another ; and 
the agreement as a whole has this peculiarity (which must be 
touched upon in another connection) that it consists of twelve 
quite distinct and separable acts, the performance or non- 
performance of one of which need not necessarily, and-in my 
opinion does not in law, affect the liability of the parties to 
duly carry out the remainder. I am therefore very Clearly of 
opinion that the contract of the 22nd of November with its 
completion in detail by the signing of twelve charter-parties on 
the 15th December was a perfectly valid and binding voyage 

, charter between the defendant No. 3 as owner of the ship and 

. the plaintiff-firm. Ifany question is to arise upon the date of 

this agreement, I should hold with little hesitation that the 

true date is the 22nd of November 191r, 

It was strenuously contended on behalf of the defendants 

that whether or not the twelve charter-partiés of the 15th of 

December following the letter of the 22nd of November com- 

pleted and made the entire voyage charter a valid agreement: 

binding upon the defendant No. 3, still the date of that must 

at any rate be taken to have been the isth of December and 

not the zznd of November. I am unable to accede to ihat 

contention and I think 1 have sufficiently indicated the reasons 

why I am unable to do so. As will appear later, if my view ot 

the law be correct, it really makes very little practical differ- 

ence whether the date of the agreement be taken to be the 

2and of November or the 15th of December. 

The next point on which the defendants rely is that even 

assuming the voyage charter of the 22nd of November to 

have been a valid and binding agreement, the plaintiffs’ 

firm cancelled their agreement on the 2rst of December 

1911. Things fell out in this way. The laying and cancell- 

ing dates of the ship for her first voyage allowed the 
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charterers to repudiate so much of the contract if she were not 
available on or before the 21st of December, and as a matter of 
fact this ship was.not available. Thereupon Yule & Co. 
repudiated the first voyage under the agreement of the 22nd 
of November, and the defendants’ contention is that this had 
the effect of entirely annulling all that had preceded that can- 
cellation, so that although four voyages were in fact subse- 
quently made upon exactly the same terms and conditions, 
each of those must be referable to a new and separate contract. 
Again, I am unable to accept that view. I have said that in 
my opinion what was really agreed upon between the parties 
was the performance of one coniract in twelve acts and what 
actually occurred after the failure of the owner to have his ship 
ready in time for the first voyage, is proof enough, if any wer - 
needed, that this was the real understanding existing between 
the parties themselves. The four subsequent voyages were all 
made upon the originally signed twelve charter-parties of the 
15th of December. In each case the missing dates were filled in as 
voyage followed voyage and, but for the unfortunate events which 
afterwards happened, there can be no doubt but that the whole 
twelve voyages would have been duly and successively perform- 
ed. Now it has been the defendant No. 3’s principal conten- 
tion throughout, as I understand his evidence, that he was only 
too anxious to get his ship away from the mortgagees A. M. 
Jeevanii & Co. in order to carry out this voyage charter. Not- 
withstanding the low rates of freight, he said he expected to 
make about Rs. 10,000 profit on each voyage from Calcutta ; 
so that as far as can be gathered from the evidence of the prin- 
cipals themselves, there is little room for doubt as to what their 
understanding of the contract of the 22nd of November and of 
their intentions as to the manner in which it was to be ful- 
filled truly were. I have not been referred to any principle 
or authority for the proposition that a contract so clearly 
divisible, as this contract is, is entirely rescinded because one 
of its parts has not been performed. It is, 1 think, quite true 
that as each voyage was either made or not made, the total 
number would have to be proportionately reduced. By this 
I mean that if the charterers availed themselves of their rights 
under the laying and cancelling dates for a particular voyage 
and refused to take up the ship for that voyage, then ‘they 
could only claim her for the total number less the voyage so 
refused. In the present case the plaintiffs have claimed the 
fulfilment of twelve voyages. If the point at this stage were 
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material, which I do not think it is, I should have no hesita- 
tion in holding that they were only entitled to eleven voyages 
after they had elected to cancel the voyage that should have 
been started on or before the 21st of December r911. 

The third point upon which the defendants rely is a tech- 
nical point which I will dispose of in a few words. They 
contend that a part at any rate of the plaintiffs’ present claim 
is barred by O. XLUI, r. 2, anda part of it is res judicata, 
having regard to the decision of the suit brought by the present 
plaintiffs against A. M. Jeevanji & Co. in 1912. I do not think 
that there is anything whatever in either of these purely legal 
contentions. As to the first, it appears to me restricted to 
this contention that the plaintiffs in that suit ought to have 
sued for a declaration but did not, and a declaration in this suit 
is an indispensable preliminary, should the injunction have 
been asked for. I think itis enough to state that contention 
and express my entire dissent from it. Nor can I see any solid 
ground under the defendants’ plea of ves judicata. Unfortuna- 
tely, this Court has no very clear record of what passed before 
my learned brother Davar; but from what he is reported to have 
said in dismissing that suit (see the evidence of F. E. Dinshaw 
in this case) and from the learned Judge’s own notes it is quite 
plain to my mind that what really happened was something 
of this kind. The plaintiffs there were trying to obtain an 
injunction against A. M. Jeevanji & Co. very much as they are 
trying to obtain an injunction here against defendants 1 and 2; 
but at that time a receiver had been appointed of the steamer 
Gymeric and the learned Judge appears to have been informed 
(or perhaps to have himself known, for I believe he appoint- 
ed the receiver) that one of the terms of the appointment was 
that the receiver was to allow the ship to carry out all her 
engagements as far as possible ; he was therefore unable to 
see that notwithstanding the alleged statements of A. M. 
Jeevanji & Co. the plaintiffs in that suit had any reasonable 
cause for apprehension and without going any further, without 
deciding any point really in controversy, he merely dismissed 
the suit for that reason as premature. If those were the real 
facts, if that is what passed before the learned Judge, and if 
the dismissal of the suit was so grounded, then I do not think 
it can seriously be contended that it is res judicata of any 
point material to the plaintiffs’ success in this suit. 

Having so far decided that the voyage charter of the 22nd 
of November was a perfectly .good and valid agreement 
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between the plaintiffs and defendant No. 3, it follows neces- 
sarily that there has been a breach of the contract, and that 
the defendant No. 3 at any rate will clearly be liable in dama- 
ges for any such breach to the plaintiff-firm. 

But then next arises a question of considerably greater dif- 
ficulty and complexity, namely, how far, if at all, defendants 
t, 2 and 4 are liable in their turn to an injunction compelling 
them either to make the ship available for the due discharge’ 
of her obligations or to lay her up altogether. In this con- 
nection, I may briefly mention a few dates and a few 
facts which belong to the history of the case. It is admit- 
ted that A. M. Jeevanji, the original mortgagee and the prede- 
cessor-in-title of defendants 1 and 2 in this suit, obtained his 
statutory mortgage on the 6th of December 1g1r. On the 
28th of October 1912, after many proceedings in this Court 
in, connection with the steamship Gymeric, defendant 
No. 4, who was admittedly a mere agent and a nominee of de-. 
fendants 1 and 2, obtained a transfer of A. M. Jeevanji’s mort- 
gage and the consent-decree in the suit between A. M. Jeevanji 
& Co. and Gulam Hussein Essaji, for a sum of Rs. 2,15,000 
and immediately sold them in turn to defendants’1 and 2 for 
the like sum plus Rs. 5,000 as a reward for his services in the 
matter. Now, if the date of the charter-parties be the 22nd of 
November 1911, then the position would be that of a mort- 
gagee coming in after the ship had been chartered by her owner, 
and the question tobe answered would be whether in such 
circumstances he would be affected with the ship’s engagements 
and bound not to interfere with their due performance. If, on 
the other hand, the date of the charter-party were, as contend- 
ed by the defendants 1 and 2, the 15th of December and not the 
22nd of November, the position would be that ofa charter 
made after the mortgage and the question would still be how 
far the mortgagee is in law affected by such an engagement of 
the ship. It is of course common ground that whether the 
date be the 22nd of November or the 15th of December, the 
owner was still in ostensible ownership within the meaning 
of s. 34 of the Merchants Shipping Act (corresponding with 
s. 70 of the English Act) and ®ithin the scope and principle of 
the decision in Collins v. Lampe (1), And, next, there might 
arise a question, assuming that tye first mortgagee was affect- 
ed with the liability of the ties ae the discharge of the 
ship’s obligations, whether his trans{exees and vendees would 
= (1) (1864) 34 L, J, Chi. 196, ce 
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be similarly affected, assuming that they had no notice. In 
the case of the first mortgagee, the question of notice- may or 
may not be essential. After a very careful study of all the 
leading cases upon this point, it certainly appears to me that 
the Courts have made a very great point of notice, and were it 
not for the decision of Lord Westbury in Collins v. Lamport, it 
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affected by any contract entered into by the owner of the 
ship whether these contracts were anterior or posterior to his 
mortgage until in fact he had notice of them. And it certainly 
does appear to me somewhat regrettable that no clear distinc- 
tion has ever yet been positively laid down in any case de- 
cided in any English Court which I have been able to discover 
between the cases in which the mortgage is before and those 
in which it is after the chartering.” It is quite true that in 
more than one case the distinction has been hinted at, has 
evidently been clearly perceived, and yet no attempts have 
been made to state definitely whether it can in law be made a 
ground of differing practical consequences. The main ground 
of the decision taking all these cases together may safely be 
said, I think, to be this, that so long as a mortgagee has not 
actually taken possession of the vessel, all contracts made by 
her owner will be binding on him, to this-extent at least, that 
he will not be allowed to interfere actively to obstruct the 
owner in the performance thereof, provided that they are not 
.of an unusual character and do not seriously depreciate his 
security. In De Mattos’ case) no “injunction was granted in 
fact and, as I said in my judgment on the preliminary point, all 
that appears in the report is really obiter. ` But there can be 
no question but that notice was regarded asa very material 
factor. Now, it appears to me that the position of a mortga- 
gee in a case of this kind must be referable to a totally different 
principle, when his mortgage is anterior to the chartering and 
when it is posterior to the chartering. In the former case, 
whatever liability attaches to him must, I think, be referable 
really to the principle of estoppel in pais. If Lord Westbury’s 
judgment in Collins v. Lamport (2) be carefully considered, it 
would be found to turn exclusively upon s. 70 corresponding 
with our s. 34 of the Merchants Shipping Act, and although it is 
perfectly true that that section was undoubtedly enacted 
rather in the interest of the mortgagee than the mortgagor, 
still the resultant position appears to be this'that a mor! gagee, 


(1) (1858) 4 De G, & J, 276, (2) (1864) 34 L. J. Ch, 196, 
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though he has a legal right under s. 35 to take immediate 
possession of the ship, may not do so, and so long as he does 
not do so, the ostensible owner, namely the mortgagor, remains 
for all purposes of contract, the real owner of the ship, and that 
means that the true legal owner, the mortgagee, allows the 
mortgagor to put himself forward to the world as the owner and 
make contracts in that capacity; so that the mortgagee has only 
himself to thank if owing to his lying by and acquiescing in 
the acts of the mortgagor he finds his security burdened with 
certain normal and ordinary contracts, provided those contracts 
do not transgress the intention and terms of s. 34 of the 
Mercharts Shipping Act. Then, it is clear, I think, that the 
mortgagee is constructively liable for them upon this covert 
principle of estoppel. But where the mortgage is subsequent 
to the chartering, no principle of that kind is discoverable. 
Therefore, it appears to me that if a mortgagee is liable to ful- 
fil the contracts previously entered into by the owner, it can 
only be upon the ground of express or constructive notice, and 
the cases as a rule I think can be shown to support this view. 
There are dicta to be found scattered amongst the judgments 
which clearly point to the obligations of a mortgagee to take 
due care and precaution in satisfying himself before advancing 
his money upon the mortgage of a ship what her already exist- 
ing engagements may have been. And that really works out 
in practice, I think, to this, that in every case of a mortgage 
made after a charter-party, if the charter-party be of an usual 
and not an oppresive kind, the Courts would say that the 
mortgagee ought to have known of it even if in fact he did 
not. But there is upon a little deeper analysis something 
illogical and inconsistent in drawing distinctions of this kind 
between chartering contracts which are of an usual or of 
an unusual kind, for in either case the sole ground of the 
mortgagee’s liability is found to be notice. If he has notice 
of a charter-party of an usual kind, he is said to be liable 
constructively to allow the ship to carry out her engagements ; 
but if it be of an unusual kind, he is said to be freed from 
this obligation because it seriously depreciates his security. 
This entirely overlooks the implied fact that he had notice of 
it ; for, assuming that a man chooses to advance money upon a 
ship plus her engagements of no matter how unusual a kind, 
then surely his real security what he has advanced his money 
upon, ‘s the ship plus the engagements and not the ship stripped 
of them. And this entanglement of thought runs as far as I can 
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see through the dicta in every single judgment and the English 
law books which I have studied. For all practical purposes, 
however, the Courts have looked to the nature of the charter- 
party and if they have thought that it was of a kind likely to 
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seem to have altogether ignored the fact of notice and to have 
refused to enforce such charter-parties by injunction upon the 
simple ground that that would be unjust to the mortgagee. 
And this is the principle to which effect was clearly intended 
to be given by the language of s. 34 which is as follows :— 

“ Iixcept as far as may be necessary for making a mortgaged ship or 
share available as asecurity for the mortgage-debt, the mortgagee shall 
not by reason of the mortgage be deemed the owner of the ship or share, 
nor shall the mortgagor be deemed to have ceased to be owner thereof.” 

In this case, and indeed in other cases, it has been argued 
that the language of that section goes the length of annulling 
every charter-party the moment the mortgagee may desire to 
sell his ship, and, taking the words as they stand, there is no 
doubt considerable force in that contention. The argument 
thus subtly divided would now go to this conclusion that 
although a charter-party might be of an ordinary and usual 
character and so binding on the mortgagee so long as he did 
not desire to realise his security, the moment he did so it 
would cease to be binding upon him and he could sell the ship 
free of it to any intending purchaser, whether that purchaser 
had notice of it or not. There are dicta not exactly in point 
but certainly lending some colour to an argument of that kind 
in the English cases. Notably, in The Celtic King Gorrell 
Barnes J. held that a mortgagee without notice could transfer 
a ship free of all obligations prior to his mortgage to a vendee 
with full notice of them, and this upon the ground that if he 
were not allowed to do so, it would materially diminish the 
value of his security. The converse case, however, has not, as 
far as I know, yet been considered, but I should think that in 
principle it would present no difficulty. That is to say, a 
mortgagee with notice selling to a purchaser dona fide and for 
value without notice would, I apprehend, undoubtedly transfer 
to such purchaser the vessel sold, free of all her contract obli- 
gations. But I am not prepared here to give anything like full 
assent to the argument that a mortgagee who would after- 
wards be ‘affected by prior contracts may getrid of them 
merely for the purpose of selling the ship. He might, T appre- 
hend, were steps taken in time, be restrained by an injunction 
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from doing so. That is a case which does not arise here, and 
I do not think, as far as my memory goes, has yet arisen exact- 
ly for decision in any of our Courts., If my analysis so far ‘be 
correct, it will be seen that a mortgagee for the purposes of the 
present argument would be in rather a worse position if his 
mortgage preceded than if it succeded the chartering of the 
vessel, for in the former case his liability is referable to. a per- 
fectly simple and intelligible principle, the principle of estoppel ; 
while, in the latter, it may be doubted whether any- clear _ex- 
position at all has yet been given of how it arises or of its 
extent. True, it is always referable directly or- indirectly, 
sometimes I think very indirectly indeed, to notice; and 
if that be so, then the question of notice is always difficult 
to answer and always involves a certain amount of rather elabo- 
rate inquiry. In the present case I shall assume for what re- 


` mains in this judgment that the mortgagee A. M. Jeevanji be- | 


came mortgagee after the owner of the vessel, Gulam Hussein 
Essaji, had contracted with the plaintiffs in this case to charter 
her for twelve successive voyages, and the question then arises 
how far A. M. Jeevanji in the first place would be affected with 


that contract, and in the next place how far if at all his vendees, . 


defendants 1 and 2, would be similarly affected. And as I find 
no other ground upon which the mortgagee or the purchaser 
could be so affected but that of notice in a case where the 
mortgage is subsequent to the chartering, it becomes a mere 
question of fact and in this case a question of fact very easy to 
answer, whether A. M, Jeevanji had notice of the chartering and 
whether the defendants 1 and 2 in their turn had notice of 
the chartering before their purchase on October 28, r912. 
There can be no doubt, I think, but that A. M. Jeevanji was 
perfectly aware of the charter of the 22nd of November ro1t. 
Mr. Clarke of the plaintiffs’ frm has positively sworn that 
he was. Gulam Hussein Essaji in an affidavit has also stated - 
very positively that Jeevanji was aware of this charter-party. 
Now, considering that at that time Jeevanji and the owner of 
the vessel Gulam Hussein Essaji were on very close terms of 
intimacy, were virtually occupying the same business rooms 
and daily and hourly coming in contact with each other, while 
Gulam Hussein Essaji was the owner of the vessel, and A. M. 
Jeevanji engaged in stevedoring, it is on the face of it, and quite 
apart from any sworn testimony whatever, improbable in 
the highest degree that Essaji should have chartered this 
vessel for twelve consecutive voyages without his friend 
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A. M. Jeevanji being perfectly aware of it. Since then 0. C. J. 
‘their relations have become extremely embittered and 1913 
A. M. Jeevanji could no longer be called Essaji’s friend; but I ¿S 
am speaking of November rọrr. This is not all however > ANDREW 
for the facts themselves speak eloquently more than any Yv & Co. 

oral evidence could do. The agent of A. M. J eevanji in ia 

Calcutta, Mahomedalli, had to do with this vessel when she B. DuBasH 
‘first arrived there and was subsequently sent back in January — 

on her first voyage. He was in this matter nominally acting 2¢0™" J. 
for the owner Essaji. On his printed letter forms he describes 

himself very prominently as the agent of A. M. Jeevanji & Co. 

Essaji and A. M. Jeevanji, as I have said, were at that time 

occupying virtually the same business premises. In arranging 

for the loading and unloading and in dealing with this vessel 

in Calcutta, we find Essaji employing Jeevanji’s Calcutta agent 

and all this avowedly under the charter-party of which it is 

now suggested Jeevanji had no knowledge. When the ship 

arrived in Bombay with her first consignment of Calcutta coal, 

She was actually stevedored by Collins & Co. which is the 

business name of A. M. Jeevanji’s stevedoring branch. Further 

comment I think is quite unnecessary. The point would only 

be material in connection with the decision of Gorrel Barnes 

J. in the case of The Celtic King); for, it might be contended 

here that if A. M. Jeevanji had no notice, then even assum- 

ing that A. M. Jeevanji’s vendees, defendants x and 2, had 

notice, they would not be affected after their purchase from 

the original mortgagee without notice. N ow, between the 

arrival of the Gymeric in Bombay at the close of her first 

voyage in January 1912 and the time when the defendants 1 

and 2 through the medium of their tool, defendant No. 4, 

acquired the ship from the mortgagee on the 28th October I9I2, 

that ill-fated vessel was almost incessantly in the public eye. 

One motion after another, one suit after another, of which she 

was the subject, came on in this High Court and all were 

fully reported in the newspapers. When I say fully reported, 

I mean of course so far as‘the substance of the particular 

matters was concerned. It is absolutely incredible that 

people like Dubashes who were themselves stevedores, and 

who from the very commencement of these charter-parties had 

been themselves doing stevedoring of this vessel, who moved 

in the shipping circles in Bombay, and were taking in shipping 

papers from Calcutta in which this ship’s voyages were adver- 

: (a) [1894] P, 175. d 
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0. ©. J. tised or at any rate announced; I say it is absolutely incredi- 
1913 ble, apart from any evidence at all, that these people, when they © 
—~ bought the Gymeric onthe 28th October 1912, should have 
Axvrew been as they now profess to have been, in complete ignorance 
Yur & Co. of the alleged charter-parties of the preceding November. There 
Y» are I should think twenty or thirty conclusive facts which might 
ARDESHIR : f . 
B, Dusasz be culled from the evidence, in support of the same conclusion, 
i if I thought it worth while to make a critical resume of that 
evidence. But there are one or two large and staring points 
which ought to be quite sufficient, particularly as they lie 
virtually outside the range of controversy. There can be no 
doubt that Bicknell Merwanji Romer & Co. were acting for the 
owner of the ship, Gulam Hussein Essaji; there can be no doubt 
whatever that Gulam Hussein was bosom friend of Darashaw 
Shroff, defendant No. 4. From the 9th of October 1912 Darashaw 
Shroff was acting hand in glove with Essajiin their joint at- 
tempt to get the ship out of the clutches of the mortgagee A. 
M. Jeevanji in order, as Essaji says, to carry out these very 
charter-parties. Could any one in the world believe for one 
* moment that Darashaw Shroff did not’ know as well as Essaji 
himself what the plaintiffs’ claims upon the vessel were, even 
assuming that neither he nor either of the Dubashes ever read 
newspapers? Only one of the first two defendants has come into 
the witness-box and he has sworn that he restricts his daily 
reading of the newspapers to the telegrams and a little commer- 
cial intelligence. Darashaw Shroff has been conspicuous by his 
absence in the witness-box and the reason for that is very plain. 
Now, as I say from the 9th October onwards he was really 
acting as much forthe owner of the ship as for defendants 1 
and 2; both he and the owner of the ship had the same soli- 
citors. Look at Ex. A 14 and read along with that the deplo- 
rable explanation given of it, I am sorry to say; by a solicitor 
of this Court. It might be pleaded in extenuation that Mr. 
Merwanji at the time was extremely ill and that is the only 
excuse I can find for much of his evidence. The fact remains 
that this man Darashaw who was admittedly the mere agent 
and conduit pipe of the funds of defendants 1 and 2 was in the 
intimate confidence of the owner of the vessel, and the whole 
transaction was doubtless initiated by Gulam Hussein Essaji to 
get the ship out of the hands of the first mortgagee A. M. 
Jeevanji one who had been his friend but had now become his 
bitter enemy. Now, I say those facts alone are quite sufficient 
to dispose of the preposterous and ridiculous contention that 
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defendants 1 and 2 had no knowledge whatever of the charter- 0. C. J. 


parties, to-enforce which the plaintiffs had already brought an 
elaborate suit into Court and in respect of which notices were 
being continually sent to every intending purchaser. Look at 
the letter of the 25th October 1912 which most undoubtedly 
must have come, notwithstanding Mr. Merwanji’s denial, to 
the knowledge of the intending purchaser for whom he was 
acting. That was three days before the completion or nominal 
completion of the transfer of mortgage and re-sale. In that 
there is express notice. There is no question here of construct- 
ive notice, and again in spite of Mr. Merwanji’s improbable 
explanation, no reasonable man can doubt but that the contents 
of that letter were fully disclosed at any rate to Darashaw, and 
if to Darashaw then most certainly through him to his princi- 
pals, the defendants r and 2, Enough I think has been said 
upon the squalid tissue of lies to which these defendants have 
been driven.. No one who takes the trouble to study the evi- 
dence in detail will doubt but that the reasons I have already 
set forth might be multiplied and strengthened were it necessary 
to do so. I think it unnecessary for myself to say more. The 
result of this conclusion is simply this, that but for the finding 
I have arrived at on the preliminary issue, there would be a per- 
fectly good case for injunction against defendants x and 2, and 
that every defence, except that to whicheffect has been given 
in my preliminary finding, has entirely broken down. There 
isno denial, there can be no denial, of the breach of contract 
by defendant No. 3; that of course is a matter entirely be- 
tween him and the plaintifffirm and in respect of that the 
plaintiffs’ suit must be decreed with costs against defendant 
No. 3, and a reference made to the Commissioner for the 
‘ascertainment of damages and upon receipt of the Commis- 
sioner’s report a decree as between plaintiffs and defendant 
No. 3 will be fully drawn up. Defendant No.4 has really 
played no part as far as I cansee in this litigation and I 
really do not know why he has thought it necessary to con- 
tinue to appear. As against defendants 1 and 2 the only 
remedy which the plaintiffs could enforce would be by way 
of injunction, and upon, that I have degided, I confess with some 
reluctance, that the Court ought not to grant that injunction ; 
that means that the plaintiffs’ suit against defendants x and 2 
will have to be dismissed with costs of the suit. But having re- 
gard to the nature of the defence and the fact that defendants 
z and 2 do succeed upon a bare preliminary issue of law, I think 
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it right to order that defendants 1 and 2 do bear their own 
costs of the hearing and do pay to the plaintiffs seven-eighths 
of the plaintiffs’ costs of the hearing. Defendant No. 4 will 
also bear his own costs. 

Defendants 1 and 2 to have costs of the injunction and 
appeal reserved. 

Attorneys for the plaintiffs: Payne & Co. 

Attorneys for the defendants: Pestonjt, Rustim, Kolah & Co.; 
Bicknell, Merwanji and Romer. 





Before Mr. Justice Macleod. 
In re SUBRATI JAN MAHOMED. 


Presidency-towns Insolvency Act (III of 1909), Sees, 21, 1$—-Adjudication 
order— Insolvent applying to withdraw petition onthe ground that he had 
settled with his creditors—Practice, 


It is not permissible to a person who has been adjudicated an insolvent 
to apply to the Insolvency Court for leave to withdraw his petition, 
under s. 15 (2) of the Presidency-towns Insolvency Act, on the ground 
that he has settled with his creditors. 


THE applicant was adjudicated an insolvent on the 26th 
June xr912. He had only three creditors, two of whom were 
secured by mortgage of the applicant’s immoveable property. 
The third one was unsecured; but he accepted a sum of 
Rs. 500 from a relative of the applicant in full settlement of 
his claims. The secured creditors had no objection to the 
“insolvent withdrawing his petition” and consented ‘ to his 
estate re-vesting in him...... our respective mortgages being . 
still unpaid and in any way unaffected by such withdrawal 
of the petition.” 

The applicant applied to geen his petition for insol- 
vency and schedule. 

H. U. Patel, for the applicant, relied on s. 15 (2) of the 
Presidency Towns Insolvency Act. 

The Official Assignee objected on the ground that the 
course adopted was unusual, The insolvent was bound to 
submit a scheme for composition as required by the Act. 


MACLEOD J.—This is an application on behalf of an adjudi- 
cated insolvent that he should be allowed to withdraw his 
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petition on the ground that he has settled with his creditors. 0. C. J. 
Counsel referred to s. 15, sub-s. (2) of the Presidency Towns 1912 
Insolvency Act (III of r909) but that sub-section aswell as C3 
sub-s. (8) of s. 13 only apply to petitions which are pending Jn re 
before any order has been made. . Surratr Jan 
Once an order of adjudication has been made, the debtor Mazouen 
who presents his own petition, or the respondent in the case of Macleod J, 
a creditor’s petition, becomes an insolvent, and remains so until — 
the order of adjudication is annulled or he obtains his discharge. 
The Court has no jurisdiction to annul the order of adjudica- 
tion except in the manner provided for by the Act. Under s. 
21 (1) the order can be annulled if the Court is of opinion that 
the debtor ought not to have been adjudged insolvent, or if it 
is proved to the satisfaction of the Court that the debts of the 
insolvent have been paid in full. 
This clause is the same as s. 35 (1) of the English Bankrupt- 
cy Act of 1883. In Zn re Keet (3) it was held: that to satisfy 
that section the “debts ”’ including at least all debts which have 
been actually and properly proved in bankruptcy must have 
been fully paid in cash. 
Under s. 22 the order may be annulled if insolvency pro- 
ceedings are pending in any other British Court. 
Under s. 30 the order shall be annulled if the Court approves 
of a proposal for a composition or for a scheme of arrangement. 
Under the Indian Insolvency Act a practice had been estab- 
lished in this Court of allowing an insolvent to apply for leave 
to withdraw his petition on serving notices on all his creditors 
in the Schedule, and if no creditor appeared to oppose the 
application, leave was granted as a matter of course, 
The Court did not concern itself with the conduct of the 
. insolvent or the manner in which he had settled the claims of 
his creditors. 
It is now the duty of the Court to scrutinize the conduct of 
every insolvent who applies either for an order of discharge or 
for the annulment of the adjudication order. Under s. 2 I the 
Court has a discretion to make an order of annulment, and 
when the ground on which the application is made is the pay- 
ment of the debts in full, it is entitled not only to be satisfied 
that as a matter of fact the debts have been fully paid in cash 
but also to take into consideration the antecedent conduct of 
the debtor, since it would not be a good exercise of that 
ee ae (2) [1905] 2 K, B. 666, 677. ws : 
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discretion to make an order of annulment where, if the insol- 
vent were applying for his discharge, an order of discharge 
would not be granted: see per Stirling L. J. in Zn re Keet@). 
When a proposal is made by an insolvent for a composition 


Susratt Janor a scheme of arrangement, provision has been made by 


' MAHOMED 
vma 
Macleod J, 


ss. 28 and 29 that the proposal should be placed before the cre- 
ditors in the prescribed manner, whereby the statutory majority 
of creditors can bind the minority, and all creditors receive 
equal treatment, thus preventing one or more creditors from 


' refusing to accept the debtor’s proposal except on preferential 


1913 - 
— 


June 16, 


terms. ` 


Moreover before the Court approves of the proposal it is 
bound to consider the conduct of the insolvent. 

This application must be refused. That it ever was made 
seems to be due to a failure to comprehend the change intro- 
duced by the Insolvency Act of 1909. 


. i Application refused. 
Attorney for the applicant: G. H. Dalal.. 


Before Mr. Justice Macleod. 


CHHOGMAL BALKISANDAS 
v. 


JAINARAYEN KANYIALAL.* 


Pakka adatia—Up-country constituents—Relations between—Orders by the 
_constituentsa—Covering contracts by the Pakka Adatia— Wagering contracts 


—Intention of the pakka adatia—Delivery orders, passing of—Differences, 
dealing in, 


There is no obligation on the part of a pakkaadatia to find buyers 
or sellers. As between him and his up-country constituent the busis 
ness is finished when an order for purchase or sale is accepted, such 
acceptance apparently being affected by an entry in the Soda Nondh, 
Whether the pakka adatia,takes the risk himself or covers himself by 
gelling again is entirely within his discretion. The selling client can- 
not claim as of right the benefit of any covering contracts.entered into 
on the same day as his sales. 

Tho legal relationship between the client and the pakka adatia is 
that of vendor and purchaser, whether the contract is written or oral, 
or whether an order is sent by telegram and accepted by the adatia. 
The adatia is entitled to charge commission and brokerage in addition 
-to the price. If the client sends goods for the due date the adatia is 
responsible for the price whether he has covered himself or not. 


* 0,0, J. Suit No. 636 of 1911.. (1) [1905] 2 K, B. 666, 677, 
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There is no privity between the ‘client who gives orders to a pakka 
»  adatia and the persons who buy and sell from and to the pakka adatia: 
the existence of the latter can only be relevant if it affords an indica- 
tion of the intention of the pakka adatia at the time of his accepting 
the client’s order. Even then, it does not follow as a matter of course 
that because the pakka adatia intended to do genuine business with his 
buyers and sellers he also intended to do genuine business with his 
clientss 
Technically speaking, a séller may be said to deliver goods to his buyer 
by giving him a delivery order on a certain person from whom the 
buyer may obtain goods on paying the price, but just as contracts 
in the usual mercantile form may „be used for the purpose of trans- 
actions for payment of differences only,.so also delivery orders which 
appear on the face of them to be of an unimpeachable character may 
be used and pass from hand to hand amongst a succession of persons 
who have no intention whatever of making use of such delivery orders 
or of doing anything else beyond adjusting differences between them- 
selves, : - i ` 


SUIT to recover a sum of money. 

The plaintiffs were a firm doing business at Bombay. In 
1908-09 the defendants, who were carrying on business at 
Cawnpore, employed the plaintiffs as their pakka adatias. The 
terms were that the plaintiffs were to charge commission at the 
rate of 6 annas per cent. and brokerage at the rate of 4 annas 
per cent. on the price of cotton and seeds and commission at 
the rate of Re. 1 per every Rs. 1000 on the price of silver 
orders: interest was to be paid at the rate of Re. 0-7-9 per 
cent. per month on both sides of the account. The transactions 
between the parties went on, with the result that on the 7th 
July 1910, the defendants were found indebted to the plaintiffs 
in a sum of Rs, 475. 

In the course of further dealings, the defendants instructed 
plaintiffs to sell 800 tons of linseed and 200 tons of rape-seed 
for delivery in April-May rorz. On the 22nd April r911, 
the plaintiffs called upon the defendants either to buy or to 
arrange to give delivery at the due date of the goods in ques- 
tion or to send to the plaintiffs Rs. 40,000 aS margin-money to 
secure them against liabilities incurred by them in respect 
thereof. The defendants denied havipg given the orders and 
replied that if their former moonim Mangalchand gave them, 
he was personally responsible. The plaintiffs had to meet the 
contracts themselves ; in doing which they suffered a loss of 
Rs. 48,045-15~0. 

- To recover the amount with interest the plaintiffs filed the 
present suit against the defendants. i 
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The defendants contended principally in reply that the 
transactions were entered into not by them but by their former 
Cawnpore moonim Mangalchand on his own account and that 
they were wagering transactions. 


Strangman, Advocate General, with Kanga, for the plain- 
tiffs. 
Inverarity, with Jinnah and Moos, for the defendants. 


MacLEoD J.—The plaintiffs are a firm of Marwari merchants 
carrying on business in Bombay and elsewhere in India. 

The defendants are sued as a firm carrying on business at 
Cawnpore, 

The evidence shows that one Kanyialal Jainarayen is the 
sole owner of that firm and carries on business not only at 
Cawnpore but also at Delhi, Calcutta and elsewhere. 

The plaintiffs allege in their plaint that in the Maru Samvat 
year 1965 (A.D. 1908-1909) the defendants employed the plaint- 
iffs to act as their pakka adatias and honour their Hoondies 
in Bombay on certain terms, viz., the plaintiffs were to charge 
commission at six annas per cent. and brokerage at 4 annas per 
cent. on the price of cotton and seeds and commission at Re. 1 
per 1000 on the price of silver orders and on Hooidies paid 
by thém on defendant’s account, and all out of pocket charges, 
interest to run on both sides of the account at the rate of 7 
annas 9 pies per cent, per mensem. 

That an account was sent up to the ist Ashad Sud 1967 (7th 
July 1910) to the defendants shewing a balance due by them 
of Rs. 475 which the defendants acknowledged to be correct 
by their letter of the 13th Shravan Vad (3rd August 1910). 

That thereafter the plaintiffs accepted further orders from the 
defendants for the purchase of cotton-seeds and silver and 
paid Hoondies drawn by them on the plaintiffs. 

That on the znd Chaitra Sud 1968 (rst April 1911) the 
defendants wrote asking for accounts and particulars of trans- 
actions outstanding and informing plaintiffs that they were to 
do business in future on the instructions of Gurupertab and 
not of Mangalchand, who up to that time had managed the 
defendants’ Cawnpore shop. 

That the plaintiffs sent the accounts asked for which showed 
that there were outstanding sales of 800 tons linseed and 200 
tons rape-seed for delivery April-May 1911. 

That on the 22nd April 1911 plaintiffs wrote through their 
solicitors calling upon defendants to arrange for the delivery 
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of the said linseed and rapeseed or secure the plaintiffs 
against the liabilities incurred by plaintiffs in respect thereof. 
A sum of Rs. 12,209-7-9 and interest claimed to be then 
due according to the plaintiffs’ account was also demanded. 

That defendants replied on the 5th May stating that they 
could not find in their books any trace of the transactions in 
linseed and rape-seed ; that their gumasta had no authority to 
enter into such transactions; and that therefore the defendants 
were not liable, 

That the plaintiffs were obliged to purchase in the market 
to meet the contracts they had entered into asa result of the 
defendants’ orders. 

That plaintiffs acted as pakka adatias for the defendants 
and accordingly claim the sum of Rs. 48,045-15 with interest 
as due to them on the account between themselves and de- 
fendants, 

Kanyialal Jainarayen has filed his written statement stating 
that he is the sole owner of the business carried on at Cawn- 
pore inthe name of Jainarayen Kanyialal; that the business 
consisted only of Hoondi transactions and the purchase and 
sale of ready goods; that Mangalchand was his moonim and 
had no authority to enter into any forward transactions; that 
Mangalchand was not a partner as alleged by the plaintiffs 
and had been dismissed by him on the zoth February 1910. 

He denies that plaintiffs acted as pakka adatias and con- 
tends that all the orders given by Mangalchand were'merely 
in respect of wagering and gambling transactions. 

He counter-claims for an account on the ground that if the 
forward transactions are excluded something will be found due 
to him but at the hearing his counsel stated that he did not 
tely on the counter-claim. 

The first issue raised by Mr. Inverarity was in respect of an 
order for interrogatories which it was alleged the plaintiffs had 
not obeyed. , 

I find that the interrogatories were served on the plaintiffs 
on the 18th February. after the suit had appeared on the board. 
The defendants were responsible for the delay and as a matter 
of fact the interrogatories have been answered. 

The next three issues appear to be frivolous. The suit as 
framed i is maintainable. 

Issues 5 and 6 relate to the question whether Mangalchand 
was as a matter of fact a partner in the defendants’ firm or was 
_ held out by defendants to be a partner. 
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O0. J No evidence has been adduced to show that Mangalchand 
1918 was a partner except certain plaints filed by the defendants in 
~~  Cawnpore by Mangalchand in which he described himself as a 

CunoamaL partner. But this only came to the knowledge of the plaintiffs 

D. after this suit was filed. The plaintiffs cannot therefore say that 
JAINARAYEN they were led to think that Mangalchand was a partner owing . 
Macleod J. to the existence of these plaints of which they were not aware 

— while the dealings between them and defendants’ firm were 
being carried on. Nor is there any evidence that defendants 
held him out to be a partner or that plaintiffs ever thought 
he was a partner: The plaintiffs were perfectly well aware of 
the practice amongst Marwari firms of carrying on their business 
at various branches through moonims. 

It cannot be disputed on the 7th issue that the transactions 
referred to in the plaint were the transactions of Mangalchand. 

The real questions in the suit are :— 

1. Whether Mangalchand had an authority from’ his master 
express or implied to enter into forward transactions. 

2. Whether if Mangalchand had such authority the defend- 
ants are liable to the plaintiffs for the losses incurred by them 
in carrying out the instructions of Mangalchand. 

Kanyialal in his evidence has stated that he started his ` 
branch at Cawnpore in 1953. His first moonim was one 
Girdharilal assisted by one Ramdyal. They had no authority 
to do forward business. 

Girdharilal died about 1955 and his son Mangalchand was 
appointed in his place with the same powers. 

Witness used to go to Cawnpore himself occasionally but he 
never examined the books at Cawnpore. He sent Gurupertab 
as munim to Cawnpore in February 1911 as Mangalchand said 
he did not want to stop at Cawnpore any longer. It was only 
on receiving a report from Gurupertab that witness discovered 
that Mangalchand had been entering into forward transactions. * 
After the notice sent by plaintiffs’ solicitors he put the matter 
in the hands of his pleader Moti Sagar. i 

Now if Kanyialal could show that Mangalchand had con- 
cealed the fact of his entering into forward transactions in such 
a way that his master by taking ordinary precautions could 
not have discovered what his moonim was doing, the plea 
that the master was not responsible for the servant’s acts in 
excess of his authority might hold good, assuming always that 
forward business was not such as would be transacted by a 
Marwari firm in the ordinary course of business. But the evi- 
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dence of Jawalidhar who. was employed by Kanyialal to exa- 0. 0. J. 
mine the plaintiffs’ account in the defendants’ Cawnpore books 19135“: 


_ makes it clear that this plea cannot be-sustained. ~ 
It isnot certain when the plaintiffs started doing business Canoamar 
with the Cawnpore branch but there were dealings in 1958 v. 


and according to Jawalidhar the defendants’ books contain 74™4BAYEN 
entries of transactions in forward cotton with the plaintiffs for Macleod J. 
that year, and the books for 1959, 1962 and 1964 also con- 

tained entries relating to forward transactions. 

After 1964 it appears that Mangalchand stopped doing for- 
ward business for sometime and when he recommenced made 
no entries in his books in respect of the forward transactions 
he was entering into in the name of the firm. Thereason he 
gave for not doing so was the presence in the shop of other 
moonims in the employ of Kanyialal who would have found 
out what he was doing. 

There was nothing unusual in a Marwari firm entering into 
such transactions and there was nothing which could be said 
to have put the plaintiffs on inquiry as to whether Mangal- 
chand was exceeding the instructions of his master. 

That Mangalchand did not enter in his master’s books after 
1964 the forward transactions, by itself would go to show ` 
that he knew.he was doing wrong. But before 1964 Mangal- 
chand does not seem to have concealed the fact that he was 
doing forward business. 

Mangalchand gave evidence on Commission on behalf of the 
defendants, He ‘stated he had no authority from Kanyialal 
to enter into forward transactions, that he concealed what he 
. was doing from Kanyialal and that he- never intended to give 
or take delivery. 

I see no reasons to doubt this last statement supported as 
it is by the witness’ own conduct and the other circumstances 
in the case. , 

From the evidence of witnesses examined on behalf of 
the defendants at Cawnpore it appears that Mangalchand 
.was doing Sutta business with some of the Cawnpore clients 
and filed: suits in the Court at Cawnpore in the name of the 
firm to recover profits,on such business. Moreover Mangal- 
chand said that he claimed a share in such profits in accord- 
„ance with the terms of his employment, 

If as a matter of fact Kanyialal was unaware before the 
arrival of Gurupertab at Cawnpore that Mangalchand was 
doing forward business, one would expect that when he dis- 
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covered this he would have at once repudiated all the transac- 
tions of this nature entered into by Mangalchand, but on the 
1st April Gurupertab merely asked for information about any 
goods which might have been bought and sold through the 
plaintiffs, and when plaintiffs sent the required information on 
the 7th April no notice was taken of it. 

Kanyialal does not seem to have exercised much supervi- 
sion over the transactions of the Cawnpore branch and even if 
during. the years 1958 to 1964 he was not aware of forward 
business being done, which I very much doubt, he certainly 
ought to have discovered that fact if he had taken the ordi- 


‘nary precaution of having his Cawnpore books examined, and 


he could then have taken steps to prevent any further transac- 


.tions of a like nature being entered into. 


If the transactions in suit had resulted ina profit I do not 
think I should have heard anything about Mangalchand having 
exceeded his authority. 

I find therefore that defendants are ‘liablé to the plaintiffs 
unless they can evade their liability on the ground that the 
transaction was by way of gaming and wagering. 

The plaintiffs’ gumasta Ramkishan could not give very 


" positive evidence as to how plaintiffs and defendants commenc- 


ed dealing with each other. He said “First we. got a letters 
from Jainarayen Kanyialal by the hand of Mangalchand. I 
can’t remember when the first letter arrived but we got letters 
in 1961. My firm carried out the instructions in defendants’ ‘ 
letters. Correspondence passed between us. We acted as 
pakha adatias for defendants. We charged commission ‘six 
annas and brokerage four annas per cent. on cotton, linseed and . 
rapeseed and wheat. Commission Re. r per 1000 brokerage.. 
Defendants drew Hoondies on us and sent Hoondies for collec- 
tion.” 

At the end of 1963 there was a balance of Rs. 81 in favour of 
the defendants; and on the rst Ashad Sud 1967 (7th July 1910) 
there was a sum of Rs. 475 to defendants’ debit. That was 
admitted to be correct by Mangalchand’s letter of the grd 


- August, Ex. B. 


The account sued on (Ex. D ) commences with that balance. 
Tt contains entries relating to Hoondies with which I am not 
concerned, entries relating to dealings in silver which Mr. 
Kanga admits were wagering transactions and entries relating ` 
to ‘transactions in linseed, rapeseed and cotton for certain 
Vaidas as follows,;— 
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300 tons linseed Delivery September Ig9Id6 
200 bales Bengal cotton ,, January Ig1I 
800 4, Broach a March 1911 

tooo tons linseed Fr April-May r1g1I 
200 rapeseed š ay rf 


Mangalchand incurred heavy losses on all these neers the 
last which showed a profit of Rs. 7-13-0. 

In respect of these transactions the plaintiffs allege that they 
acted as pakka adatias for the defendants. The word ‘pakka 
adatias’ was never used by the parties themselves as far as J 
can see. It appears for the first time in the solicitors’ letter of 
the 22nd April 1911. Mangalchand said he did not know 
what a pakka adatia was, but the evidence shows what was 
the course of dealing between the plaintiffs and defendants and 
whatever legal significance can be given to the term pakka 
adatia, it cannot be doubted that both parties as Marwaris 
were perfectly well aware what were their respective rights 
and liabilities according to the practice of Marwaris which has 
been recognised by this Court. 

I think the evidence shows conclusively that there is a dis- 
tinct line drawn by Marwari firms doing a similar business to 
the plaintiffs’ between their transactions as commission agents 
and their transactions as pakka adatias. In their plaint the 
plaintiffs describe themselves as pakka adatias and commission 
agents. There is no evidence that Mangalchand ever sent 
‘goods to the plaintiffs for sale on commission at any rate since 
1961. Plaintiffs’ gumasta Ramkishen said he had heard that 
Mangalchand had sent linseed and rapeseed in former years, 
but he had not got the plaintiffs’ earlier books. Since he entered 
plaintiffs’ service in 1961 Mangalchand had not sent any goods 
to him, nor he to Mangalchand. 

No doubt the plaintiffs did receive ready goods from other 
constituents for sale on commission, the particulars of which 
were entered in the weighment book but the entries in-respect 
of ready goods were kept quite distinct from the entries relat- 
ing to Vaida transactions. What was the course of business for 

_ such transaction will appear if I describe what was done by 
the plaintiffs when they received orders from the defendants 
for the sale and purchase of 300 tons of linseed for the Septem- 
ber Vaida 1910. Orders were received by telegrams on the 24th 
May for the sale of 200 tons and on the 22nd June for the sale 
of 100 tons. The plaintiffs arranged the rate with their brokers, 
making corresponding entries in the Soda Nondh: Exs. Io and 
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0.°C. J. 13. Thereafter the brokers brought contracts-notes signed by 
1913 the buyers from the plaintiffs, and particulars were entered in 
~~ the Soda Nondh. Exhibit ro shows that six contracts for 25 
Cunocwai: tons each were brought. The Gala or difference, if any, between 
v. the rate fixed with the broker and the rate in the contracts was 
JA TNARAYEN debited or credited to the broker according as the rate was 
Macleod J, less or more than the rate fixed. : 
T -On the other hand 200 tons were purchased on the 2nd June, 
and 25 tons on the 5th June, Exts. 11 and 12. The balance of 
75 tons was purchased at the Vaida, Ex. iq. ; 
The result of the transactions was entered in the Nakal Vahi 
Ex. 9. Defendants are debited with the difference of Rs. 1069-7-3 
in respect of thé purchase and sale of 300 tons linseed deli- 
verable in September. i 
Then follow particulars. l 
Defendants are debited with the value of 300 tons linseed 
at the rates'at which the various lots were said to be purchased 
plus commission and brokerage and credited with the value of 
300 tons at the selling rates. À f 
Corresponding entries would appear in plaintiffs’ books in 
the accounts with the opposite contracting parties, or, in case ` 
a broker did not bring a contract, with the broker himself, as 
in such a case the broker was responsible to the plaintiff. 
The plaintiffs only accepted contracts from other Marwaris 
doing a similar business to themselves. 2 
It will be noted .that there was no privity between these. 
opposite contracting parties and the defendants, nor ac- 
cording to the customs of Marwaris transacting this business as 
established in Bhagwandas v. Kanji(), was there any obliga- 
-tion on the part of the plaintiffs to find buyers or sellers.:- As 
between themselves and the defendants the business was finished 
when an order for purchase or sale was accepted, such accept- 
ance apparently being effected by an entry in the Soda Nondh. 
Whether the plaintiffs took the risk themselves or covered 
themselves by selling again was entirely within their discre- 
-tion. The selling client could not claim as of right the benefit 
of any covering contracts entéred into on the same day as 
- his sales. i re. 
As stated by Scott C. J. in Burjorji v, Bhagwandas(®) “there 
are in fact no parties to the selling contract but the client and 
his adatia who is the buyer. The adatia is not the disinter- 
an ere 


G) (a905)7 Bom, L. R. 611; (2) (1913) 15 Bom, L, R, 736, 
J, L. R. 30 Bom. 205, ; 
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ested broker. He is a party to the contract whose intention O.C J, 
may well be known at its inception.” ‘ 1913 

In that case there were written contracts in respect of 1800 —_ 
tons and oral contracts in respect of 2200 tons between the Cuuogman 
client and the adatia. The first contracts may have been in j u. 

si : : , JAINABAYHN 
writing because the client was an outsider and not a Marwari, ©" 
but however that may be, it must now be taken as established Macleod J. 
by the authority of the Appeal Court, that the legal relation- = 
ship between the client and adatia is that of vendor and pur- 
chaser, whether the contract is written or oral, or whether, as 
in this case, an order is sent by telegram and accepted by the 
adatia. There is this additional incident to the contract, that 
the adatia is entitled to charge commission and brokerage in 
addition to the price. If the client sends goods for the due date 
the adatia is responsible for the price whether he has covered 
himself or not. That the relationship of vendor and purchaser 
exists between the client and adatia also follows from the 
decision of Chandavarkar J. in Bhagwandas v. Kanji), that 
the adatia having accepted a selling order from a client for a 
particular vada is not obliged to accept a cross buying order 
from the same client. 

Thus it might happen that as a particular vaida approached, 
the defendants might have accounts open with a large number 
of their constituents where the buying orders had exceeded the 
selling orders or vice versa, while a number of accounts might 
be closed by equal purchases or sales. 

At the same time there would be a number of accounts 
running between the plaintiffsand the opposite contracting 

. parties in some of which purchases and sales might balance, in 
others there might be an excess on one side or the other. 

If a constituent’s account was open he was credited or debited 
with the requisite number of tons at the vaida rate, and open 
accounts with opposite contracting parties were settled in 
the same way. 

After each vaida the plaintiffs made up what is called the 

- “ Jamakharach” or balance sheet of their dealings for that 
vaida. First they credited themselves with the difference to be 
paid by the opposite contracting parties and the constituents 
who had lost, and then they debited themselves with the 
differences to be paid to the contracting parties and the consti- 
tuents who had won. If the plaintiffs had covered themselves 


(1) (1905) 1, L, R, 30 Bom, 205 ; 7 Bom. L, R. 611. 
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£ 
throughout, the winnings and losses would balance, but there 
would be a balance in their favour, representing their com- 
mission and brokerage as the reward for accepting the orders 
of their constituents. 

If they had taken up any of the contracts themselyes they 
paid or received the difference themselves. 

The evidence of the plaintiffs’ books shows conclusively that 
the total volume of business in one commodity for any one 
vaida was transacted from start to finish by book entry, that 
accounts were closed after the vaida, and differences credited 
or debited. 

Of course on the face of the contracts between the plaintiffs 
and any one of their opposite contracting parties, there might 
be an excess of sales over purchases so that it would be open 
to them to tender delivery of the balance at the vaida, and ifit 
had been proved that this was occasionally done, that might be 
sufficient to give a genuine appearance to the whole business, ' 
as it might be inipossible to say that in the case of any one 
particular contract there was no intention to give or take 
delivery. 

Practically the whole of the plaintiffs’ transaction for the 
vaidas mentioned above are on the record. In respect of 100 
bales of Bengal cotton they appear to have tendered a delivery 
order, but the entries show that had nothing to do with any 
order given by the defendants. Again it appears that delivery 
orders for 75 tons rape-seed were given, and that for the linseed 
April-May vaida the plaintiffs gave a delivery order for 25 - 
tons to Sadashiv Gambhirchand. 

That was after the defendants’ notice of the 5th May. In 
every case there are cross entries in respect of these delivery 
orders. Technically speaking a seller may be said to deliver 
goods to his buyer by giving him a delivery order on a 
certain person from whom the buyer may obtain the 
goods on paying the price, but just as contracts in the 
usual mercantile form may be used for the purpose of transac- 
tions for payment of differences only, so also delivery orders 
which appear on the face of them to be of an unimpeachable 
character may be used and pass from hand to hand amongst a 
succession of persons ‘who have no intention whatever of 
making use of such delivery orders, or of doing anything else 
beyond adjusting differences between themselves. Consider- 
ing the magnitude of plaintiffs’ forward transaction for the 
various vaidas in question amounting to from 2000 to 5000 
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bales of cotton and from gooo to 10000 tons linseed, I am not O. C. J, 
disposed to think that the’ fact that two or three delivery 


: ; ; ; 1913 
orders for small quantities, which might or might not be effect- uoy 
ive, passed through their hands, can stand in the way of my Caxoemat 
coming to the conclusion, that as between themselves, their v. 


brokers and their opposite contracting parties the common JAINARAYEN 
intention was to adjust the contracts at the respective vaidas Macleod J. 
by paying and receiving differences. oe 

Now that it can be taken as settled that there is no privity 
between the clients who give orders to a pakka adatia and 
the persons who buy and sell from and to the bakka adatia, 
the existence of the latter can only be relevant if it affords an 
indication of the intention of the bakka adatia at the time of 
his accepting the clients’ orders. See per Scott C. J. in Burjorji 

.V. Bhagvandas(1). Even then it does not seem to follow as 
a matter of course that because the pakka adatia intended to 
do genuine business with ‘his buyers and sellers he also 
intended to do genuine business with his clients. 

It is interesting to note that Ex. A 12 which was put in by 
Mr.. Kanga asa specimen of the covering contracts made by the 
plaintiffs contains the same condition ‘not to be -delivered 
to N. R. & Co.’ as the plaintiffs’? contracts in Burjorji v. 
Bhagvandas (i), z : ‘ 

I am of opinion that the present plaintiffs” covering contracts 
and his course of business relating thereto afford no indication 
whatever on the part of the plaintiffs to call for or give delivery 
from or to the defendants. 

Then the evidence in this case proves conclusively that as 
between the plaintiffs and their clients the plaintiffs never 
expected their clients to produce goods or pay cash for goods 
and never expected to be called upon to do the same them- 
selves, while Mangalchand has sworn that all his transactions 
with plaintiffs were suéta. Reliance was placed by the plaintiffs 
on certain letters written by Mangalchand as showing that 
he intended to despatch goods in performance of his forward 
contracts, oS 

The correspondence put in begins on 8th October 1 gto, Bx, 
G, letter from Mangalchand to plaintiffs, The letters of the 8th 
October, 2nd December, roth December, 16th December, rst 
January and 3rd January from Mangalchand clearly refer only 
to forwasd transactions. - 

On the sth January he writes :— 


(1) (1923) 15 Bom, L, R. 716, : 
R 96 g : "A ` 
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“s You (plaintiffs) write to say that we do not send you orders for business 
and that we send the same to some other firm. It is all right. We have not 


sent orders to anybody........ Whatever work has been sent in these days 


the same has all been sent to your firm and not'to any other place, Ready 
goods have been more or less sent. The same have been sent to Tilokchand 
Mamraj. Goods used to be sent to him even formerly, Now-a-days we | 
do not venture to buy or sell any kind of goods. When we think proper 
we shallsend orders to you. Please write and let us know when pakka, 
information about linseed will be received.” 7 


On the 8th January he writes (Ex. O.) :— ` 


` Shall we send ready goods to you? Ifyou can exert yourself in selling 
the same please write.” 

Clearly this cannot refer to linseed to be sent on account of 
what had been already sold for the April-May vaida. The 
writer seems to distinguish between sending ready goods for 
sale on commission and sending orders for business which can 
only refer to orders for forward business. 

The letters of the 9th, 22nd and 24th January, Exs. P, Q 
and R, are full of inquiries about the rates of cotton and lin- 
seed. Mangalchand expected that owing to good crops the 
rate for linseed would fall and he would make a profit on his 
forward sales. 


On the 8th February he wrote in Ex. T:— 
` e 


a 


“ You have sent for money, nò moneys are payable by us. You send for 
moneys on account of the loss, you should write for particulars. We shall 
remit the moneys in respect of the loss 20 days before the month in which 
due date is to fall, Do you please rest assured, We shall of course send 
linseed to you.........ready, linseed will be BONE. seese We shall send you ready 
linseed entirely.” 


Again on the roth February rgit he writes in Ex. V:— > 


“ We shall send ready linseed entirely,” 
On the 13th February 1911 he writes in Ex. W:— 


‘We shall make as much purchase of goods as we possibly cau. There 1s 


* stil] 15-20 days’ time for consignment of gocds.” 


On the 16th February 1911 he writes in Ex. X :— E 
“ We shall commence the purchase of linseed alter 20, days. In case we 
find it profitable wo shall send ghe samo in large quantiby.” ' 


On the zoth February 1911 he writes in Ex. Y :— 


‘Purchase of ready goods have commenced. We shall send to you railway 
receipt in}'respect of linseed and rai in the course of 10—15 dafs. Please 
consider the same to be as good as received, : 


In Ex. 2 written on the 25th February there is no mentio: 


w 
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about ready linseed; but in Ex. A 1 written on the 9th March 
he says ;— a 

“We are going to send you a man with whom we shall also send the 
railway receipt in respect of ready goods. Please exert yourself in trans- 


acting the business, Please transact the business of the ready goods with 
profit, We shall send the same in large quantities.” 


Mangalchand does not seem to have been questioned as to 
why he never sent any linseed to the plaintiffs as he said he 
was going todo. As regards these letters in general it is to 
be noted—(r) that there is no evidence of Mangalchand 
having purchased or despatched a single bag of linseed 
to the plaintiffs ; (2) that when ready linseed is promised no 
reference whatever is made to the forward contracts ; (3) that 
.Mangalchand was clearly referring to the possible despatch of 
goods to be sold on commission sales; (4) that as a matter of 
fact the promises of the despatch of ready goods were, for some 
reason or other not explained, all bluff; (5) that therefore 
these references to ready goods do not throw any light on 
Mangalchand’s intentions when he gave the orders for the 
linseed April-May vaida. a 

The evidence of Dayabhai Kallianjee, an employee in the 
service of Tullokchand Mamraj, is instructive as show- 
ing the difference between forward busihess and sale on 
commission, It was contended that the firm of Tullokchand 
Mamraj had sold forward poppy-seed on behalf of defendants 
and that defendants had sent the goods, but in cross-examina- 
tion Dayabhai said ‘the defendants’ poppy-seed was sold to 
officewallas on railway terms, goods to be delivered as soon as 
received by rail. The officewallas are told when the contracts 
are made that the goods have arrived or are on the way’, 
Tullokchand Mamraj had sold on defendants’ behalf so tons 
poppy-seed on gth April r910, 50 tons on 9th May, 25 tons 
on 31st May and various consignments of goods were received 
on the 22nd April, r8th May and 21st May. 

Lastly Ramkishen had to admit in cross-examination that 
the officewallas did forward business on Bazaar terms which 
were different to Marwari terms and that the names of Messrs. 
Volkarts, Ralli Brothers, or Bruel & Co. did not appear in 
plaintiffs’ Jamakharach for the January 1911 Bengal cotton 
vaida or the March 1911 Broach cotton vaida. There was 
also a difference between the vaida rates and ready rates on 
' the same day of several annas, 
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The explanation that the ready rate was lower than the 
vaida rate because the purchasers had to provide new bags 
cannot be sufficient, as itis admitted that the contracts in 
each case are in the same terms and Ex. Az2 contains the 
condition that the goods are to be delivered in new twill bags. 

The letters written by the plaintiffs to Mangalchand from 
the 4th November rgro until the 17th April xr911 Exs. 61 to 
72 make it clear that the plaintiffs were thinking of rates only 
and not of the delivery of goods, they did not write as if they 
thought that Mangalchand was going to despatch goods to 
meet his obligations at the vaida day, though of course if he 
had sent linseed as he promised they were ready to sell on 
his account. There is not one circumstance proved before me 
which can lead me to suppose that the plaintiffs and defen- 
dants had any intention of doing anything more than gamble 
on the rise and fall of the prices in silver, cotton, linseed and 
yapeseed. The whole of the evidence is in favour of a common 
understanding that the parties should deal in differences and 
settle in that way. 

On my finding on the gth issue the suit must be dismissed. 


Suit dismissed. - 


Attorneys for the plaintiffs: Madhowji, Kamdar and 


` Chhotubhai. 


_ Attorneys for the defendants : “‘Malvi, Hiralal, Mody and 
Ranchhoddas. ` l 
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. > APPELLATE CIVIL—FULL BENCH. 





Before Sir Basil Scott, Kt., Chief Justice, Mr. Justice Beaman and 
Mr. Justice Shah. 


HANMANT RUKHMAJI Pe 
Ve Sy 
ANNAJI HANMANT.* June 20, 


Civil Procedure Code (Act V of 1908), O. XLI, r. 11—Summary dismissal of 
appeal—Lower appellate Court~Judgment, necessity of writing—Civil 
Circular 51, 

In dismissing an appeal under O. XLI, r. 11, of the Civil Procedure 
Code, the appellate Court should write a judgment, as required hy Civil 
Circular 51 of 1890, 

Tanaji Dagde v. Shankar Sakharam (1), overruled, 


ANNAJI sued to redeem a mortgage. The Court of first inst- 
ance decreed redemption on plaintiff’s paying Rs. 612 odd to 
the defendant. . 

The defendant appealed; but the lower appellate Court 
dismissed it, observing: “ The appeal is summarily dismissed. 
Order XLI, r. 11, Civil Procedure Code.” 

The defendant appealed to the High Court contending 
. inter alia that the lower Court erred in not writing its judg- 
-ment according to law. o 

The appeal was heard on the 2sth February 1913 by Heaton 
and Rao JJ., when their Lordships made a reference to the Full 
Bench in the following terms :— ; 


HEATON J.—We refer to a Full Bench this question: Whether 
the judgment of the first appellate Court in this case-is a judg 
ment in accordance: with law? If the decision in 7, ana 
Dagde v. Shankar Sakharam() is correct, the judgment is 
in accordance with law. But the-decision in that case is con- 
trary to the previous practice as upheld. by, this \Court,: as will 
be seen from the cases reported : Puitapa v. Yellappa (2); 
Narayan Lakshmandas v. Lala valad Sandu , Patil (3); 
Thakor Takhatsangji Ramsangji v. Bai Sunderba(4) and also 

* Second Appeal'No. 480 of 1912, . Civil Suit No. 326 of 1912. 
from the decision of C. B, Palmer, (1) -(1922)'T. L© R. 36 Bom, 116; 
District Judge of Nasik, in Appeal 13 Bom. L, R. 1003. 

No, 98 of 1912, dismissing the appeal i: (2) (1908) 5 Bom. 'L, R, 233, 
under O. XLI, r. 11, from the (8) . (1894): P. J. 118, 
decree passed by G. M. Pandit, (4) (1891) P, J. 58, 
Subordinate Judge at Sinnar, in i 
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Khushal Chintaman v. Supdu Tapiram(), Tt is because of the 
conflict between the decision and the previous practice, and 
because of the doubt which does arise in our own minds as-to 
whether Tanayi’s case is correctly decided that we make this 
reference. 


The reference was heard on the 2zoth June r913 by a Full 
Bench composed of Scott C. J. and Batchelor and Shah JJ. 


D. W. Pilgamkar, for the appellant—In dismissing an 
appeal under O. XLI, r. 11, the lower appellate Court should 
have written a judgment as provided in Civil Circular No. 51. 

[Scorr C. J. referred to Bapu v. Vajir.(2)] 

There is a conflict between the cases of Puttapa v. Yellappa (3) 


` and Tanaji Dagde v. Shankar Sakharam(4). The first of these 


is supported by a series of decisions of our Court and Rami 
Deka v. Brojo: Nath Saikia($) and Royal Reddi v. Linga 
Reddi(6). The judgment in the latter case proceeds upon ‘a 
consideration of the marginal notes and headings, which are 
no guides in interpreting a statute. But the Allahabad High 
Court seems to be of that opinion: Samin Hasan v. Piran(). 


R. R. Desai, for the respondent.—The provisions of r. 11 of 
O. XLI are different from those of s. 551 of the Civil Proce- 
dure Code, 1882, inasmuch the tule 11 contains the words 
“ after sending for. the record if it thinks fit so to do,” which 
were not ins. 551. The alteration shows that the appellate 
Court need not write a judgment if it agrees with the Sub- 
ordinate Judge. 

The provisions of r. 31 do not apply to summary disposals 
under r. 11; but apply only to hearing after notice to the re- 
spondent. 

Civil Circular 51 is no doubt specific on the point: but 
it must give way when it conflicts with the legislative provi- 
sions of the Civil Procedure Code. i 


Scort C. J.—The question which has been referred to us is 
whether the judgment of the first appellate Court is a judg- 
ment in accordance with law. The reference is made on the 
ground that the decision, in Tanaji Dagde v. Shankar Sakha- 


ram(8) seems to conflict with the previous practice of the Court, 


a a BRR Ta ae ale 
(a) (1892) P. J. 239. (5) (1897) I. L. R. 25 Cal, 97. 
(2) (1896) I, L. R. 21 Bom, 548, (6) (1881) I, L- R. 3 Mad, 1. 
(3) (2903) 5 Bom, L. R. 238. (7) (1908) I: L, B. 80 All. 319. 


(4) @911)18 Bom. L. R. 19035 (8) 911) I. L. R. 36 Bom, 116; 
T, L. R, 36 Bom, 116, 13 Bom, L. R, 1003, 
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as appearing from Puttapa v. Vellappx(); Thakor Takhatsangyji 
Ramsangji v. Dai Sundarba\s); Khushal Chintaman vy. 
Supdu Lapivam (4); and Narayan Lakshmandas v. Lala valad 
Sandu Patii(5). There is much to be said for the reasoning in 
Tanaji Dagde v. Shankar Sakharam() upon the materials 
which were then before the Court. But the Court does not 
‘appear to have had in mind the existence of Civil Circular 51 
which was published in 1890 under the provisions of the High 
Courts Act. That Circular provides that “ when an appellate 
Court dismisses an appeal under s, 551 of the Code of Civil 
Procedure, a judgment should be written'and a formal decree 
drawn up.” There is nothing in the new Code of Civil Proce- 
dure which introduces any change in the law, except in so far 
as the rules commencing with rule 9 of Order XLI are.headed 
“ Procedure on admission of appeal.” That change is not 
sufficient to abrogate the rule published under the High Courts 
Act, which is quite consistent with the provisions of the Code. 
That rule in the Civil Circulars is the basis of all the 
Bombay judgments.above referred to, except that reported in 
36 Bom., p.'116. We are, therefore, of. opinion that the prac- 
tice laid down in that Circular.must still be observed by the 
Courts of this Presidency subject to the superintendence of the 
High Court. i 


` BEAMAN J.—Had we nothing more to do here than give a 
true construction of Order XLI, then notwithstanding the con- 
flicting decisions which have been cited to us, I should cer- 
tainly have adhered to the view expressed by my brother 
Hayward, in which I concurred, in Tanaji Dagde v. Shankar 
Sakharam(). I think too that what that case authorized is 
desirable and right to be done as tending to relieve a hard- 
worked moffusil judiciary from a heavy burden of clerical work, 
which must, in many cases at least, be practically superfluous. 
But in view of the Circular order which has been mentioned, 
I feel that so long as that Circular order stands, and has the 
force of law, I ought to concur, and therefore I do concur in 
the judgment which has just been pronounced by my Lord the 
Chief Justice. 


SHAH J.—I concur in the judgment delivered by my Lord 
the Chief Justice. f 


aaa auala a aaa 
(2) 1903) 5 Bom. L, R.2333, (6) (1911) E L. R. 36 Bom, 116; 
(8) (1891) P. J, 58. 13 Bom, L, R. 1c03. 
(4) (1892) P. J. 239. F (7) (911) I.L. R. 36 Bom, 116, 
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Before Sir Basil Scott, Kt., Chief Justice, Mr. Justice Beaman and 
Mr, Justice Skah. 2 


SHIVAYAGAPPA SANGAPPA KENGUAL 
Ue i 


GOVINDAPPA PAUDAPPA.* 


” 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Sec. 15 B—Compromise— 
Payment in instalments—On failure to pay two instalments, the, whole 
morigaged property ‘to be sold—Decree in ‘terms of compromise—Civil 
Procedure Code (Act V of 1908), O. XXIII,r. 3—Failure to pay— 
Execution of decree—Sule of whole property—Provision as to sale not 
unlawful or against publie policy. 


The parties toa mortgage suit, governed by the provisions of D 
Dekkhan Agriculturists’ Relief Act, arrived at a compromise, ung | 
which the amount due was made payable in fixed instalments a 
on failure to pay two consecutive instalments the whole of t 
mortgaged property could be brought to sale. A decree was pass 
in terms of the compromise. A default having occurred in payment 
two instalments, the decree-holder ‘applied to execute his decree 
sale of the whole of the mortgaged property. The defendant contend 
that the decree could not be executed, because the provision as to sa 
on failure to pay two instalments offended against s. 15 B ofthe Ad 
and was therfore illegal. ‘The lower Courts disallowed the contention | 
On a reference to the Full Bench :— 

Held, that there was nothing to show that the Legislature intende 
that the provisions of s./15B of the Act should be applied by analog 
wherever a compromise was entered into, which was to be recorded by 
the Court and to form the basis of a consent decree; and that, there- 
fore, there was nothing unlawfulin the compromise or contrary to 
public policy. 


EXECUTION proceedings. 

Shivayagappa (plaintiff) Ateik his lands with possession 
with the ‘father of Govindappa (defendant No. 1) to secure a 
loan of Rs. 2000 on the 5th December 1895. 

The plaintiff sued in 1907 for accounts under the mortgage. 
The suit was eventually compromised ; and on the 24th Febru- 
ary 1908, a decree was passed in terms of the cbmpromises 
The material provisions of the decree were as follows :— 


The plaintiff has to pay Rs, 4000 up bo this day to Lhe defendants and tle 
said amount of Rs. ‘4000 should be paid by twenty instalments. The first 
instalment should be paid on 15th December 1908. From the second instal- 





* Second Appeal No. 543 of 1912, passed by V. R. Kulkarni, Subordi- 
from the decision of F. K. Boyd, nate Judge of Muddebihal, 
District Judge of Bijapur, in Appeal Darkhast No. 132 of 1910. 

No.1 of 1911, confirming the order 
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ment all the subsequent instalments the plaintif should go on paying on 
15th Juno every year. The second instalment should be paid in the month 
of June 1909. If the plaintiff fails to pay aay two instalments successively 
-the defendant should recover all the remaining amount by getting the mort- 
gaged Nos, (lands) in suit sold by auction through Court. 


Default having occurred in payment of two consecutive in- 
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stalments, the defendant applied in 1910 to execute the decree BOVIDA! ta 


by sale of the whole of the mortgaged property. ; 

The Subordinate Judge granted the prayer. On appeal the 
order was confirmed by the District Judge on the following 
grounds :— 


Now thé facts here are exactly parallel with those in Kisandas v. Nama 
(1910) 12 Bom. L. R. 1024, where it was'held that a similar agreement could 
not be embodied ina decree. And if the decree underlying the present 


application were now in appeal, that ruling would, of course, be final. But‘ 


itisnot. The position is this: the decree may be wrong (as a matter of fact, 
it is wrong). But it is not in appeal. And I know of no power under which 
I can now touch the decree at all: neither can the learned pleader for appel- 
lant indicate any authority in support of. his contention. 

The case of Kisandas v. Nama is easily distinguishable. No decree had 


there been passed and the point was, whether such a decree could be passed. 


The plaintiff appealed to the High Court. . 

The appeal was heard on the 2oth February 1913,: by 
Héaton and Rao JJ., when their Lordships made a reference 
to a Full Bench in the following.terms :— 


HEATON J.—The facts of the case are briefly these :— 
The plaintiff is an agriculturist, On 5th December 1895 
plaintiff mortgaged certain lands with possession to the father 


of defendant No. 1 to secure a loan of Rs. 2,000. In rgo7 plain-. 


tiff filed a suit for an account of the principal and interest re- 
maining unpaid on the mortgage. On 24th February 1908 a 
decree was passed in‘terms of a compromise, which directed 
that plaintiff should pay Rs. 4,000 to the defendants by twenty 
annual instalments of Rs. 200 each, and that in default of pay- 
ment of two instalments successively, the defendants should 
recover the whole amount due by sale of the mortgaged lands. 

Plaintiff having failed to pay the first two instalments, 
, defendants applied in execution of the decree for the sale of the 


whole of the mortgaged property. This application was grant- ` 


ed and.the execution proceedings were transferred to the Col- 
lector under s. 68 of the Civil Procedure Code. 
In appeal the District Judge confirmed the order of the 
Subordinate Judge. ‘ 
R 97` 
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The questicn raised in this appeal is whether having regard 
to s. 15B, cl. 2, of the Dekkhan Agriculturists’ Relief Act -the 
decree sought to be executed can be enforced, in so far as it 
directs that the whole debt is recoverable on failure to pay two 
instalments. In Kishancas Shivram Marwadi v. Nama Rama” 
Vir@), there was a compromise containing a provision to the“ 

effect that “in default of payment of two instalments the whole 
mortgaged property shall be liable to sale.” It was held that 


' this provision was contrary to public policy as declared in s. 15B, 


cl. 2, of the Dekkhan Agriculturists’ Relief Act. Such a compro- 
mise, it was held, is illegal and if that be so it is not competent 
to the Court to pass a decree in terms of the compromise in 
this suit. But it is urged that the present case is distinguishable 
from the case of Kishandas Shivram Marwadi v. Nama Rama 
Vira) inasmuch as in that case the question as to validity of the’ 
compromise had arisen before any decree was passed, whilst in: 
the present case the compromise is already merged in the 


' decree, and so-long as it stands, the decree is ‘conclusive bet_. 


ween the parties, and its validity cannot be impeached in exe- 
cution proceedings. In support of this contention Mr. Kelkar 
relies on Chintaman Vithoba y. Chintaman Bajaji) and Cowasji l 
Temulji v.. Kisandas Ticumdas (3). Undoubtedly the ordinary 
rule is,- as remarked by Westropp C. J., in Ladkuvar Bai v. 
Ghoel Shri Sarsangji Pratabsangn(4), “thata Court of Equity 
will assume its decrees to be cortect and binding until reversed 
in appeal, or review, and will carry them into execution; yet it 
has often refused to carry out decrees which manifestly appear- 
ed to be erroneous and has: declined, as Lord St. Leonard 
phrases it, to perpetuate error.” See Stamer v. Nisbitt(); 
Komilni: Houghton); White v. Parnther(), Gangadhar 
Bhivrav v. Datto Krishnaji®). i 
If Kishandas Shwwram Marwari yv. Nama Rama Viri). 
is correctly decided the order now appealed against is 
wrong. But Chandavarkar J. and Heaton J. held in Piraji ` 
v. Ganapati) that a compromise decree in a suit under 
the Dekkhan Agriculturists’. Relief Act was not bad 
although the provisions ofs..12 of the Act had not been 


(1) (1910) I. L. R. 35 Bom, 1909 (5) (1846) 3 J. & L. 447. 





12 Bom, L, R, 1025, (6) (1820) 2 Bligh 169, 
(2) (1896) L. L. B. 22 Bom. 475. (7) (1829) 1 Knapp 179, 221. 
(3) (1911) I. L, R, 35 Bom. 37: ; (8) (1885) I. L. R.9 Bom. 368, 
' 13 Bom. L. R, 649, (9) (1910) I. L. R.34 Bom. 502; 


(4) (1870) 7. B. H. C. R, (0. c 12 Bom. L.R.378. 
J.) 150 : 
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followed. Chandavarkar J. said: “There is nothing in the 
language of s. 12 or in any other section of the Act which 
expressly deprives the parties to a suit of the power of entering 
_ into a compromise and having that compromise recorded 
under’s. 375 of the old Civil Procedure Code.” He relied on 
Gangadhar Sakharam v. Mahadu Santaji®), 

It seems that there is a conflict of principle between Kish: 
andas’ case and the decision in Piraji v. Ganapati). Both 
cannot be right. Ha compromise decree ina suit under the 
Dekkhan Agriculturists’ Relief Act is not bad though s. 12 was 
not applied, it cannot be bad by reason of a failure to apply 
s. 15B. If the special provisions of the Dekkhan Agriculturists’ 
Relief Act apply to compromise decrees then Kishandas’ case(3) 
is rightly decided: if they do not then Piraji v. Ganapati (2) 
is rightly decided. 

As there is this conflict we refer the matter to a Full Bench 
and the question we put is this:—Is.a compromise in a suit 
which comes under the Dekkhan Agriculturists’ Relief Act bad 
in law because it is made without compliance with the special 
provisions of that Act? 


The reference was heard on the 2oth fine: 1913 by a Full 
Bench consisting of Scott C. J., and Beaman and Shah Jj. 


P. D. Bhide, for the appellant.—In.cases of agriculturists, 
the policy of the law as declared in s. rs B of the Dekkhan 
Agriculturists’ Relief Act is, that the Court is ordinarily not to 
proceed to sell the property on failure in payment of instalments 
under a decree. The provisions of this section are strictly 
construed: see Rama v. Ramchand(4) and Pandharinath’v. 
Shankar (5), The compromise in the present case contains terms 
which are against the public policy as declared in s. 15 B; and 
the Court should not execute a decree passed in terms of such 
compromise.. See Ladkuvar Bai v. Ghoel Shri Sarsangji 
Praiabsangji®); West v. Skip(); Great North-West Central 
Railway. v. Charlebois 8); O'Connell’ v. M’Namara(); 
Tukaram v. Ramchand i10). : 

Further,-a forfeiture clause contained in’ a consent decree 





(1) (1883) I. L. R. 8 Bom. 20. . (6) (1870) 7 B.H.: C. (0. C. J.) 150. 
(2}(1910) I, L, R. 34 Bom, 502; (7) (1749) 1 Ves, Sen. 239, 244. 

12 Bom, L, RB, 378. i - (8) [1899] A. C. 114, 
(3)Q910) I L. R. 35 Bom. 190 5 3 (9) (1843) 8 Dr. & W. 412: 

12 Bom L.R. 1025. i ` (10) (2901) I, L. R. 26 Bon 25, 258 ; 
(4) (1894) P. J. 456.50, 3 Bom. L, R, 778, - 


(5) (1903) 8 Bom, L. R. 488. 
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can be.relieved against by a Court; see Krishnabai v. Hari 
Govind 2). ' P Re ve : 


KH, Kelhar for the respondent; ‘was not called upon.” eg! 


Scort C. J.—The question referred to the Full Bench is — 
Isa compromise in a suit which comes under the Dekkhan’ 


Agriculturists’ Relief ‘Act bad in law because it is madé without 


y compliance with the special. provisions of that ‘Act? That 
question is couched in very general terms, but it may be con-' 
strued as referring to the special provisions of s. 15B, which. 


are the only special provisions referred to in the statement of’ 
the case.’ The parties have agreed to a compromise of a mort- 


gage suit, under which, upon the failure to pay two instalments ; 


the ‘whole of the mortgaged property may be brought to sale, 
and in accordance with the terms of that compromise, “which 
was proved to the satisfaction of the Court under O. ‘XXII, 
r. 3, the Court, as it is directed to do by that rule, ordered that 


the compromise be recorded, and passed a decree in accord. 


ance therewith. 

It is now said that the Court has not noticed: that, it was, 
not a lawful agreement or compromise, and that the illegality 
consistéd in its not containing provisions similar to those 
expressed in s. 15B of the Dekkhan Agriculturists’ Relief Act. 

Section 15B of the Dekkhan Agriculturists’ Relief Act in terms 
only applies.where the Court ip its discretion directs that the- 


amount due: shall be payable by instalments, and where it has, 


in its discretion given that direction then certain consequences 
follow. as to the amount of property which may be sold to. 


satisfy default in payment of any of the instalments, But. 


there is nothing to show that the Legislature intended that’ 
the provisions of that section should be applied by . analogy, 
wherever a compromise is entered into, which is to be recorded: 
by the Court and to form the basis of a consent-decree. :As: 


` Mr. Justice West observed in Gangadhar Sakharam v. Mahadu. 


Santaji (2); It is a “ general principle that exceptional provi-. 
sions are not to receive a development to all their logical conse- 
quences contrary to the general principles of the law ”. ‘Here 
we are asked to extend by analogy the provisions of.a special 
section contrary to the general principles expressed in O. XXIII, 
r. 3. A compromise which'is made by parties who are “sui! 
juris should be given effect to. We do not think that théré-is 
(2) (1906) I. L. BR. 31 Bom. 15; (2) (1883) I. L, R, 8 Bom. 20, 24, °° 
8 Bom, L: R, 818, ‘i oae 
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anything unlawful in the compromise or contrary to public F, B. 
policy.’ , The line of reasoning would involve the consequence 1913 
*that every consent-decree in a mortgage suit, in which less =~ 
time than six months or a greater time than six months is given SmvAYA- 
to: the mortgagor to discharge his mortgage-debt, is illegal, ¢4?P4 
because it violates the provisions of the Civil Procedure Code, E A 
O. XXXIV, r. 2(c), which would be absurd. We, therefore, 
answer the question, limited in the manner above stated, in - 
the negative. 
i a nS : Answer accordingly. 


Scott C. J. 


: Befure Sir Basil Scott, Ki., Chief Justice, and Mr. Justice Beaman and 
a . », Mr. Justice Shah. 


‘ 


PUTTANGOWDA MALLANGOWDA PATIL 1918 


i i V. ——~ 
NILKANTH KALO DESHPANDE.* June 26. 


‘ 


Provincial Small Cause ' Courts Act (IX of 1887), See. 15—Suitto recover 
sum of money—Incidental decision: as to right to immovable property— 
Form of suit—Value of trees—Suit cognizable by Court of Small Causes, 


The plaintiff sued to recover Rs.12 being the price of trees felled 
by the defendant on land which belonged to the plaintiff, T'he defend- 
ant contended that he was the owner of the land and that the trees 

t belonged to him. The Subordinate Judge held that the land was plain- 
_, tiffs and decreed his claim. On appeal, the District Judge decided that 
the land belonged to the defendant and therefore the plaintiff’s claim for 
the value of the trees failed. The plaintiff applied to the High Court 
` contending that the suit being of a small cause nature, the District 
: Judge had no, jurisdiction to entertain the appeal. On a reference 
made to a Full Bench to decide the question whether the suit was cogniz- 
able by a Court of Small Causes or not :— 
Held, that under the circumstances of the case the suit was cogniz- 
-~ able by a Court of Small Causes, 


s’. , A Court of Small Causes can entertain a suit, the principal purpose 

i _; of which is to determine a right to immoveable property, provided the 
“soit in form does not ask for this relief but for payment of a sum of 
"money, i 

a PUTTANGOWDA 'sued to recover the sum of Rs. 12, being 
the price of trees which were felled by the defendant on land 


Fg ee hg DP Pei ea eg ROR SS A a en Pr on cae ee 
* Civil Application No.1 of 1913, war, in Appeal No. 2 of 1912, revers- 
under Extraordinary Jurisdiction, ing the decree passed by B. R. Mehen- 
from’ the decree passed by A. W: dale, Second Class Subordinate Judge 
Varley, Assistant Judge of Dhar- at Haveri,in Civil Sut No. 338 o£ 1909. 


i Do. 
NILKANTH 
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which, the plaintiff alleged, belonged to himself. The defend- 
ant contended that the trees as well as the land on which they 
stood were of his ownership. . 

The Second Class Subordinate Judge at Haveri held that . 
the land belonged to the plaintiff; and passed a decree in his., 
favour for Rs. 12. in 

On appeal the District Judge-arrived at the conclusion that 
the defendant was the owner of the land, and also of the trees, ' 
He, therefore, dismissed the suit. Pe 

The plaintiff applied to the High Court under its extraordi- 
nary jurisdiction. : 

The application was heard on the 3rd April 1913 before . 
Batchelor and Heaton JJ., when their Lordships made a refer- 
ence to a Full Bench in the following terms :— 3 


‘BATCHELOR J.—The question, which arises in this appli- 


cation under the Extraordinary Jurisdiction, is whether the 


suit filed by the plaintiff was cognizable by the Small Cause 
Court or not. It was a suit in form to recover the price of cer- 
tain trees felled by the defendant, and in that form was cogni; 
zable by the Court of Small Causes. The decision in Pitamber 
Vajirshet v. Dhondu Navlapa () is authority for the view 
that in these circumstances it must be held to have been de- | 
cided in the Small Cause Court jurisdiction. 

But the mere form of the suiteis by no means the last word 
on the subject of its character. The plaint sets out that the 
trees felled stood on an open ‘back-yard which was in the 
ownership and occupation of the plaintiff, and the plaintiff's 
claim to relief proceeded on the basis that the trees belonged 
to him, because the back-yard also belonged to him. | 

Mr. Nilkanth, indeed, for the plaintiff has admitted that. 
his client could not succeed unless he could prove his right to 
the back-yard and to the trees, That being the real character 
of the suit, the question is whether it falls within or without 
the jurisdiction of the Court of Small Causes. Numerous deci- 
sions have been cited to us, and we have examined them, but it 


' appears to us that they are not wholly satisfactory or easily 


reconcilable. Many of them turn upon the use of the word 
incidental” to which we find some difficulty in attributing 
any precise meaning, Having regard to s. 23 of the Small . 
Cause Courts’ Act, we should be disposed to follow the deci- - 
sion-in Jamnadas v. Bai Shivkor(2), where Mr. Justice Melvill, 

Q@) (1887) I L. R i2 Bom. 486. (2) (1881)1.L,B.5 Bom. 572. 
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pointed to the necessity of having' regard to the real object 
rather than to the apparent form of the suit. There is, 
however, difficulty'in now giving effect to that pronouncement, 
as we are confronted with the decision of Sir Lawrence Jenkins 
and Mr. Justice Chandavarkar in Vinayak v. Krishnarao(). 
There the Chief Justice goes so far as to say that the autho- 
tities decide that “a Court of Small Causes can entertain a suit 
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the principal purpose of which is to determine a right to immo- Bachelor J, 


veable property, provided the suit in form does not ask for this 
relief but for payment ofasum of money.” Sir Lawrence 
Jenkins, if we understand his judgment aright, was by no 
means satisfied with the current of authorities as they then 
existed, and indeed in the latter part of the judgment he sug- 
gested that in some future case the point might be worthy of 
consideration by a Full Bench. It appears to us that that time 
has now arrived, seeing that one of the factors which reconciled 
Sir Lawrence Jenkins to the then position of affairs is wanting 
now. For,when Sir Lawrence pronounced his judgment, the find- 
ing of a Court of Small Causes was not generally held to con- 
stitute ves judicata upon such a point as this ; whereas now the 


finding would apparently amount to ves judicata under the . 


present s. 11 of the Civil Procedure Code. We are of opinion, 
therefore, that the point is sufficiently important and sufficiently 
uncertain to warrant a reference to a Full Bench in order that 
it may be determined whether, ia the circumstances of this 
particular case, this suit was cognizable by a Court of Small 
Causes or not. 

It must be understood that tliis reference is made, because 
in our judgment the essential and substantial object of this 
suit is to obtain the Court’s decision on the question of title, 
though in form the relief claimed is a mere payment of a small 
sum of money. a 


The reference was heard on the zoth June 1913 by a Full 
- Bench consisting of Scott C. J. and Beaman and Shah JJ.’ 


Nilkanth Atmaram, for the applicant.—The present suit ig 
cognizable by a Court of Small Causes. Clause 4 of Schedule 
II of the Provincial Small Cause Courts „Act, 1887, only refers 
to suits “ for the possession of immovable property or for.the 
recovery of an interest in such property.” In the present case, 
we sued to recover the value of the trees which the defendant 


felled on our land. The defendant contended that the trees ` 


“rak 


(1) (1901) I. L. R. 25 Bom. 625; 3 Bom. L. R. 239. 
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¥.- B. were his because the land also was his. Thus, ‘the question of 
1913 ownership of the land was brought incidentally in suit. The 
~~ suit was in form to recover the value of the trees. `. The Court’ 
Pourran- has only to look to the form of the suit, irrespective of its 
GOWDA object or motive. It ought to look to the nature of the sti 


ies and not to the nature of-the defence. 
— The cases of Jamnadas v. Bai Shivkor®) and Ratas v. 


Vallabhdas) bear against my contention; but they were 
distinguished in Bapuji Raghunath v. Kutar yi Edulji Umri- 
gar(3), in which it is held that where a suit is brought in a 
form cognizable by a Court of Small Causes, the Court cannot’ 
decline jurisdiction because a question of title to immovable 
property is incidentally raised. See also Kunjo Behary Singh’ 
v. Madhub Chundra Ghose 4); Pitamber Vajirshet v. Dhondu 
A Navlapa(s); Mohesh Mahto v. Sheik Piru(®); Viraragava v. 
Krishnasami() ; Shankarbhai v. Somadhait®) and Kesrisang 
v. Naraisause). , 


K. H. Kelkar, for the opponent.—The jurisdiction of the . 
` Provincial Small Causes Courts is determined by the.provi-. 
„sions of s. 15, which occurs in the chapter headed “ Juris- . 
diction of Courts of Small Causes.” Apart from the exceptional 
cases mentioned in the Schedule, the Courts have to try “all, 
suits of a civil nature of which the value does not exceed five . 
hundred rupees.” To ascertain whether a given suit falls within 
the jurisdiction or not, one must look to the, substance of the 
plaint and not to its form: see Jamnadas v. Bai. Shivkor Qo) 

Pitamber Vajirshel v. Dhondu Navalapa (1), 

Further, under Ex. 2 to s. 11 of ‘the Civil Procedure Code, 
1908, the finding by the Small Cause Court operates as 
res judicata‘in a subsequent suit ‘brought to test the title. 

. Ahmed v. Moidini2); Avanasi Gounden v. Nachammal (28), 


Nilkantha, in teply—In Pitamber Vayjirshet v. Dhondu 
Navlapai) it was the form of the suit and not the nature of .- 
the suit that was looked to. 

214 Cur. adv. vult. 


(1) (1881) I. L. R, 5 Bom. 572. 3 Bom. L: R. 129, 





(2) (1881) I. L- R. 6 Bom. 79. * (9) (1908) I. L. R. 32 Bom. 560; 
(3) (1890) I. L. R. 15 Bom. 400.. 10 Bom, L: R. 733. 

(4) (1896) I. L. R. 23 Cal. 884. (10) (1881) I. L. R. 5 Bom. 572.. 

(5) (1887) I. L. R: 12 Bom. 486. (11) (1887) I. L. R. 12 Bom. 486. 
(6) (1877) L. L. R- 2 Cal. 470: (12) (2901) I. L. R. 24 Mad. 444, 


(7) (1883) 1. L. R. 6 Mad. 344. (13) (1905) I. L. R. 29 Mad. 195- 
(8) (Q900) I: Li. R. 25 Bom. 417; 7 / 
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Scorr C. J.—We are of opinion that the authorities rightly 
decide that a Court of Small Causes can entertain a suit, the 
principal purpose of which is to determine a right to immove- 
able property, provided the suit in form does not ask for this 
relief but for payment of a sum of money, and that under the 
circumstances of this particular case the suit was cognizable by 
a Court of Small Causes. Section 15 of Act IX of 1887 pro- 
vides that subject to the exceptions specified in the second 
Schedule of the Act, and to the provisions of any other enact- 
ment for the time being in force, all suits of a civil nature, of 
which the value does not exceed Rs. 500, shall be cognizable 
by a Court of Small Causes. The exceptions contained in the 
second Schedule are numerous and specific, and, in our 
opinion, the Court in Bapuji Raghunath v. Kuvaryi Ldulji 
Umrigar() was right in holding that those exceptions 
could only refer to suits brought expressly for the pur- 
pose of obtaining decrees of the nature mentioned in the 
exceptions. Jamnadas v. Bai Shivkor() was decided prior 
to the passing of Act IX of 1887, and cannot be applied to the 
law declared by that Statute. It appears to, us that it is not 
possible that the finding of a Court of Small Causes, in a suit 
properly within its jurisdiction as such a Court, upon an issue 
incidentally arising as to the title to immoveable property, can 
operate as ves judicata in any subsequent suit for the deter- 
mination or enforcement of any right or interest in immoveable 
property, the reason being that under s. 33, a Court invested 
with the jurisdiction of a Court of Small Causes with respect 
to the exercise of that jurisdiction and the same Court with 
respect to the exercise of its jurisdictionin suits of a civil nature, 
not cognizable by a Court of Small Causes, are for the purposes 
both of the Provincial Small Cause Courts Act and of the Ciyil 
Procedure Code, to be deemed to be different Courts. In this 
connection the observations.of Sir Raymond West in Pitamber 
Vajirshet v. Dhondu Navlapa(3) are iù point :—« Having the 
Small Cause Court jurisdiction the Subordinate Judge must 
have, dealt with this case under that jurisdiction, even if he was 
not quite alive to it at the time.” If he were to deal with the 
case under his ordinary civil jurisdiction, he would be violating 
the provisions of s. 16 of Act IX of 1887 which prohibits the 
trial of a suit cognizable by a Court of Small Causes by any 
other Court having jurisdiction within the local limits of the 
Court of Small Causes, by which the suit is triable. 


Answer accordingly. 


“(2) (2890) Ie L. R. 15 Bom. 400, 404. (3) (1887) T. L E. 12 Bom. 486, 4834 
(2) ceog li Ls Re 5 Bomi 572. 
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Before Sir Basil Scott, Kt., Chief Justice, Mr, Justice Heaton, and 
Mr, Justice Macleod. 


' 


SAWANTRAWA FAKIRAPPA BALLURWAD 
i v. 
GIRIAPPA FAKIRAPPA MUDRADDI.* 
Dekkhan Agriculturist? Relief Act (XVII of 1879), Secs. 2, 104—Agricul- 
turist—Deyinition—Status at the time liability was incurred must be under 


the Act—Section 104 not applicable to persons not agriculturists as defined. 


The plaintiff sued to redeem a mortgage dated 1899. The mortgage 


having been expressed in the form of a sale-deed, he relied on s. 10A 


of the Dekkhan Agriculturits’ Relief Act to show its real nature. The 
provisions of the Act were extended to the District in 1905, ‘The lower 
Court held that the section was of no avail to the plaintif— as he could 
not be said to have been an agriculturist within the meaning of the Act 
at the time of the transaction. 
Held, that the plaintiff could only be allowed, according to the provi- 
“gions of s. 10A of the Dekkhan Agriculturists’ Relief Act, to enjoy the 
special benefit of the favoured class in disregarding the provisions of 
s. 92 of the Indian Evidence Act, if he belonged to the favoured class 
as defined by the statute at the date of the transaction, 
Gopal v, Rajaram(1), overruled. 


Suit to redeem a mortgage. 

“The mortgage in question was executed by Fakirappa 
(plaintiff's husband) in 1899. ° Fhe deed was in the form ofa 
sale-deed. 

On the 16th March sora, the plaintiff brought a suit in the 
Court of the First Class Subordinate Judge at Dharwar, to 
redeem the mortgage and take possession of the property after 
taking accounts under the provisions of the Dekkhan Agricul- 
turists’ Relief Act. l Å 

The provisions of the Dekkhan Agriculturists’ Relief Act 


were extended to the Dharwar District in 1905. 


` 


The Subordinate Judge raised a-preliminary issue: whether 
the suit was maintainable under s. 10A of the Dekkhan Agri- 
culturists’ “Relief Act? Thisissue was found in the negative, 
on the following grounds :— 

Plaintiff claims through her*husband the original mortgagor who cannot 
be said to have been an agriculturist at the time of the transaction, viz., in 
1899, when the Dekkhan Agriculturists’ Relief Act had not been extended 
nee nn 

* First Appeal No. 272 of 1911, from Dharwar, in Civil Suit No. 116 of 


the decision of G. V. Patvardhan, 1912. . 
First Glass Subordinate Judge at (2) (1911) 14 Bom, L, R. 14, 
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to this District (vide s. 2 of the Dekkhan Agriculturists’ Relief Act and 11 F, B. 
Bombay L. R. pp. 1288 and 721), Section 104 provides that the plaintif or 
the person through whom he claims must be an agriculturist at the date of 1913 


the transaction, ies 
> , SAWANTRAWA 
The plaintiff appealed to the High Court. v. 
Jayakar, with:G. S. Mulgaokar, for the appellant. Cratarpa 


K. H. Kelkar, for respondent No. 1. 
Campbell with A. G. Desai, for respondents Nos. 2 and 3. 
S. V, Palekar, for respondent No. 4. 


Jayakar.—There is a difference in the wording of the proviso 
tos. roA of the Dekkhan Agriculturists’ Relief Act when com- 
pared with s. 2: the words “ then.defined by law” occurring 
in the latter are not to be-found in the former. Prior to the 
enactment of s. roA it was -enough to show that the person 
was an agriculturist at the date of the suit, 

The case of Balkishen Das v. Legge) demonstrated that 
some remedial measure was ñecessary to relieve the strictness 
of the rule followed in the case, Section 10 A isofa remedial 
character for those who could take the benefit of the Act. 
The word “ agriculturist”” means a person who is an agricul- 
turist at the date of the suit. See Gopal v, Rajaram(2), where 

_8. 10 A was applied to a transaction dated 1879. See also 
Shankar v. Krishnaji (8) and Mahadev v. Vinayak (4), 

Further-s, 10A beinga remedial measure must be liberally 
construed : whereas s. 2(2) being a protective measure must 
Teceive a strict construction: See Maxwell, pp. 367,124. 

To say that. unless a person is an agriculturist at the date 
of the transactionzhe will not receive the benefit of s, 10 A is 
entirely inconsistent with the remedial nature of the section. 

The cases of Javanmal Jitmal v. Muktabai(s); Shivram 
Udaram v, Kondiba Muktaji(®); Pannalal v. Kalu“; and 
Faimabibi v. Ganesh(8), were referred to, 


..The. respondents were not called upon, 


ScoTT.C. J.—This; suit -was instituted by the plaintiff for 
redemption of certain property, which she alleged had been 
mortgaged by her husband to the defendants by a document, 
which though in forma sale was*in reality a mortgage. In 





(1) (1899) 2 Bom. L. R. 523 (5) (1890) I. L. R. 14 Bom. 517. 
(2) (1911) 14 Bom. L. R. 14. (6) (2884) I. L. R. 8 Bom. 340, 345; - 
(3) (1909) 11 Bom, L. R. 1288. (7)(1906) 8 Bom. L, R. 798. 


(4) (1909)11 Bom. L. R, 721. (8) (1907) 9 Bom. L, R. 917. 


, 
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F. B. order to prove that she was a mortgagor it would be necessary 
1918 for her to give evidence of the intention of the parties at the — 
~~ time of the transaction, namely in the year 1899, and to show 
Sawantrawa that that intention was not expressed in the deed. This she 
v. could not do under the provisions of s. 92 of the Indian Evi- 
GirtarPa dence Act. But ifshe was enabled to avail herself of the 
Scott C. J. provisions of s. 10A of the Dekkhan Agriculturists’ Relief 
~~ Act she could give the proof that she desired. 

The suit was brought in the Dharwar District, to which 
the provisions of the Dekkhan Agriculturists’ Relief Act were 
extended in the year 1905. Section roA enables the Court 
to inquire into the real nature of the transaction in. issue, 
provided that the agriculturist, who was a party to the suit, 
claiming the benefit of the Act, was an agriculturist at the 
time of the transaction, ( in this case, in the year 18)9). It 
is argued that." agriculturist ” in the proviso to s. 10A must 
not be read by the light of the statutory definition, but must be 
interpreted in the general and popular sense, and that in that 
sense the mortgagor was earninga living by agriculture, and 
therefore falls within the proviso. j 

The difficulty is that s.2is peremptory. It provides that 
in construing this Act, unless there is something repugnant in 
the subject-or context, the following rule shiould be observed, 
namely, “agriculturist’’ shall be taken to mean a person 
who by himself orby his servants or by his tenants ‘earns 
his livelihood wholly-or principally by agriculture ‘carried on 
within the limits of a district or part of a district to which 
this Act may forthe time being ‘extend; or ‘who ordinarily 
engages personally in agricultural labour ‘within those limits. 

It has been argued that if the-statutory- definition is ‘applied 
to the proviso to s. roA we sliall have a result repugnant to 
the object of the section. That-does‘not appear to us to-be 
the case. The object: ofthe section is to-enable a party-to the 
suit to prove, notwithstanding: the:'words of the: document, 
what the real intention was at the time when the document 
was-executed. Therefore, one must-have regard to the date 
of’ the-transaction, and-he can only be-allowed according’ to 
the-provisions of's: roA to enjoy the -special benefit’ of" the 
favoured! class im disregarding the provisions ’of's. g2 -off the 
Indian Evidence Act, if-he belonged to the favourediclass as 
‘defined by the Statute at‘the-date of transaction. Therefore, 
in my opinion, the decision of the ‘Subordinate Judge’ was 
correct and this appeal should be dismissed with costs. The 
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case of Gopu v. R jarami") is cited as showing that this Court F. B. 
has applied the provisions of s. 10A to a transaction dated the 1913 
15th of June 1869 in the Broach D strict, to which the provi- —_ 
sions of s. 10A were only extended in January 1911, ands to SAWANTRAWA 
which the provisions of the Dskkhan Agriculturists’ Relief ree 
Act were only extended long subsequent to 1869. We have = 
good reason to believe that this proviso to s. roA was not Soot Q. J. 
brought to the notice of the Court at the time of the hearing 

of that case, and the judgment itself indicates that no point 

was based upon the proviso, for there is no reference to it 
throughout the judgment. : 


HEATON J.—I: concur. 
MACLEOD J.—I concur. 


APPEAL FROM ORIGINAL CIVIL. 





Before Sir Basil Scott, Kt., Chief J ustice, and Mr, Justice Chandavarkar. 


NURSEY :VIRJI i P 
U. —_ 
ALFRED H. HARRISON.* February 6, 


Civil Procedure Code (Act V of 1908), O. XLI, r. 11—Cross-objections— 
‘Respondent filing cross-objections against co-respondent —P ractice. 


The oross-objections provided for by O. XLI, r. 11, of the Civil Proce- 
dure Code of 1908, are objections which are aimed against an appellant 
from a decree of a lower Court and are not objections against a coe 
respondent, . 

‘In exceptional: cases the rule may be relaxed so as to allow crossa 

‘ objections by a respondent against’ a co-respundent. Bub; cross- 
objections cannot be allowed as against a co-respondent where the 
respondent could have:preferred them by way of appeal. 


THIS was a motion by one of the- respondents that the 


_ appeal be dismissed for want of prosecution. 


Raikes, to show “cause. 
Mirza, for the appellant. 


Scott C., J.—This is an application by certain respondents 
to have the appeal, filed by the appellant, dismissed for want of 
prosecution on the ground that he has not complied with Rule 


*Q.C. J. Appeal No. 69 of 1912 (2) (1911) 14 Bom, Li, B. 14, 
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739 in filing two copies of the sasbebesk in the Prothonotary’s 


.Oifice two days before the day fixed for the hearing. There 


is no doubt that the appellant is in default in this matter, but 
the book is now ready and the only omissions in it are said to 
be of certain documents, which are on the records of the Court 
of the nature of written statement, orders and decrees, which 
can be referred to without any difficulty in the Court if neces- 
sary. We, therefore, think that it would be too harsh an order 
to make to dismiss the appeal, and that the justice of the case 
will be satisfied by ordering the apparent to pay the costs of 
the motion. 


The other question relates to the position of the cross-object- 


‘ing respondent. It appears that the cross-objection is not 


directed against the appellant at all but against the co-respond- 
ent and involves a question of fraud. The ordinary rule, 


_ which has been laid down both in Calcutta and Allahabad, is 


that cross-objections provided for by s. 561 of the Code of .1882 
and by O. XLI, r. 22, of the present Code, are cross-objections 
which areaimed against an appellant from a decree of the lower 
Court and are not cross-objections against a co-respondent. 
There are, no doubt, exceptional cases in which the rule might 


be relaxed so as to allow a cross-objection by a respondent, 


against a co-respondent ; but we'do not think that this is such 
a case. There is no reason shown, upon the facts stated 
before us, why the respondent, who has filed cross-objections, 
should not have preferred them by way of appeal. He has not 
filed any appeal and consequently no paper-book, and he has 
not, even uader an arrangement which was made with the ap- 
pellant’s attorneys that he shou.d file a separate paper-book 
embodying the materials upon which his cross-objections de- 
pended, filed any such book in time. We do not think that he 
is entitled to any indulgence in the matter, and the appeal 
must proceed on the paper-vook already filed. 


Attorneys for the appellant: Dubash & Co. 
Attorneys for 2nd respondent: Patell & Ezekiel. 
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Before Mr. Justice Batchelor and Mr, Justice Shah, 


BHIMABAI KRISHNAPPA DESAI 
i v. 
TAYAPPA MURARRAO NADGAUDA.* 


VOL.. XV. ] 





Hinds Law—Adoption—Adoption by widow—Death of the adopted son— 
Vesting of the property in æ reversioner—Second adoption by the widow— 
Competency to make the adoption —Divesting the estate—Vatin Act (Bom. 
F of 1886), Seo. 2.¢ 


In 1888, a Hindu died leaving certain vatan property. In 1899 his 
widow adopted a son, who died unmarried in 1902. She adopted 
another boy in 1904. The plaintiff, a reversioner, sued in 1909, for a 
declaration that he was the Vatandar Desai of the property and to 
recover its possession, contending that the widow’s power of adopting 
was at an end on the death of her first adopted son:— 

Held, that it was not competent to the widow to make the second 
adoption, since its effect was to divest the estate that had already bean 
vested-in the plaintiff on the death of her first adopted son, 


SuIT to obtain declaration and’to recover possession of cer- 
tain vatan lands, 

The lands in dispute belonged originally to one Krishnappa. 
On his death in 1888, they passed into the possession of his 
widow, Bhimabai (defendant 1), As the widow of the last male 
holder (vatandar) under s, 2 of the Bombay Act V of 1886. In 
1899, she adopted a boy named Bhogappa, who died in 1902, 
unmarried and issueless. In 1904, she’ adopted another boy 
Jayarao (defendant ro). 

In 1909, Ramappa the paternal uncle of Krishnappa, sued to 
recover possession of lands in several villages belonging to the 
Deshgat vataniinam and to obtain a declaration that he was 
entitled to recover Judi from defendants 2-9 in respect of the 
lands in their possession. Venkabai, the daughter of Krish- 
nappa, was defendant No, 11, 





* First Appeal No. 157 of 1911, 


from the decision of Q. N. Kelkar, 


First Class Subordinate Judge at 
Belgaum, in suit No. 329 of 1909, ` 
+ The section runs as follows ;— 
Every female member of a watan 
family other than the widow of the 
last male owner, and every person 
claiming through a female, shall be 


postponed in the order of success- 
ion to any watan, or part thereof, 
or intezest therein, devolving by 
inheritance after the date when 
this Act comes into force to every 


male member of the family quali- 


fied to inherit such watan, 


or part 
thereof, or interest therein, ` 
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The Subordinate Judge was of opinion that the vatan pro- 
perty in dispute passed properly into possession of defendant 1 
in 1888 as the widow of the last male-holder vatandar,. When 
she made the first adoption, the adopted son became the va- 
tandar ; and on his death, she was the mother of the vatandar- 
holder, Under s. 2 of Bombay Act V of 1886, she must be post- 
poned in the order of succession to the vatan to the plaintiff, 
who was Krishnappa’s paternal uncle. The second adoption 
was invalid and inoperative as regards the vatan lands in suit, 
The Subordinate Judge therefore granted the plaintiff the 
declaration and possession sued for. The widow was held 
entitled to maintenance at the rate of Rs. 1000 per year. 

The defendants Nos. i, 10 and 11 appealed to the High Court. 


Jayakar, with V. V. Bhadkamkar and A. V. Lele, for the 
appellant. : 


Setlur, with C. A. Rele, for respondent No. 3 (plaintiff). 


Jayakar.—We contend that the plaintiff cannot succeed as 
against defendant 10 who is the adopted son of defendant 1. 
That he was adopted after the property became vested in the 
plaintiff under s. 2 of the Vatan Act does not invalidate his 
adoption because the principle that.the power of adoption of 
a widow is at an end when the property has become vested ina 
third party applies only where such third party is a descendant 
or his widow, as in the case? of Mussumat Bhoobun Moyee 
Debia v, Ram Kishore Acharj Chowdhry®), which is the 
leading case on the point. 

In thit case their Lordships of the Privy Council recognize 
expressly the power of a widow succeeding to the estate of an 
unmarried son to adopt. The present is exactly sucha case. 
The first son died unmarried and defendant to was adopted by 
the mother. The doctrine of divesting-does’not extend to such 
a case as this: Ramkrishna v. Shamrao\2); Datto Govind v. 


_Pandurang Vinayak\s). 


Setlur.— When once the estate is vested in the plaintiff, the 
defendant 1’s power of adoption was at an end and can néver 
revive. Ihis was the principle decided in Bhoobun Moyee's 
case(), and all the subsequent cases have uniformly follow- 
edit. Inthe very case of Raja Vellanki Krishna Row v. 





(1) (1865) 10 M. I. A. 279. (3) (1908)-I. L. R. 32 Bom, 499; 
(2) (1902) 1. L. R. 26 Bom. 526; 10 Bom, L. R. 692, 
4 Bom, L. R 315. 
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Venkata Rama Lakshmi Narsayya Venkata); which upheld 
the power of adoption of a widow inheriting to an unmarried 
son, the Privy Council clearly state that the -principle on 
which their decision in Bhoobun Moyce’s case proceeded was 
the injustice of allowing the power of adoption to interfere 
with vested interests of third parties. 

In Payapa v. Appanna(2) Mr. Justice Ranade in summariz- 
ing the law on this question has expressly referred to this. The 
principle was examined at great length by Telang J. in 
Chandrav. Gojarabai(3), Rupchand Hindumal v. Rakhmabai(4) 
and Amava v. Mahadgauda(s) lay down the same principle. 

The case of Ramkrishna v. Shamrao(6), relied on by the 
other side, has no application because there the Court was 
dealing with the case of a grand-mother to whom the property 
came back after descending two-steps, It was there con- 
tended that as the grand-mother would not divest any other 
estate but her own by her adoption she could adopt; and 
Bhoobun Moyee’s case(7) was relied on. It is to meet this 
argument that the observations of Chandavarkar J ., Telied on 
by the other side, were made. It is there pointed out that 
Bhoobun Moyee’s case proceeded on the ground that the power 
of adoption was altogether at an end where the property vested 


‘ in the heir of a full owner.. Therefore, those observations and 


that case are authorities against the other side—not in their. 


favour. -Daito Govind’s case (8b was the case of a gotraja 


sapinda and has no bearing on the present case. Therefore 
the adoption of defendant 10 ‘is invalid. 
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„As to cross-objections: First, the Wada:—A widow does ` 


not require a big wada to live in and specially the portion 


where office is held. We are prepared to provide a suitable . 


residence and the wada which has been the official residence 
of the Desais always must not be given to her or at least 
the office portion. Secondly, mesne profits :—We are clearly 


entitled to it. Ever since the property was vested in us we ` 


have been asserting the right before the revenue authorities 


this suit. The sum involved is large amounting to nearly 


‘and the moment they referred us to the civil Courts we filed T 


Rs. 20,000 and we ought to get it. Thirdly, costs :—There is. l 


ee 
(2) (1876) L. R. 4L A. 1. - (6) (2902) I. L, R. 26 Bom, 526; 
(4) (1893) I. L. R. 23 Bom. 327. 4 Bom. L. R, 315. 
(8) (1890) I. L. R. 14 Bom. 463. (7) (1865) 10 M. I. A. 279, 
(4) 1871) 8 B. H, C. R: (a. 0, 3.) aig. (8) (1908) I. L. R. 32 Bom, 499 ; 
(5) (1896) I. L, R. 22 Bom, 416, - 10 Bom. L. R. 692. 
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né'réason wY defendit shotild not pay them having” lost 


aftér’such’a sévere fight. The giound of sympathy on which 
the lowér Court proceeded is hot’ sound in law. 


Jayakar, in reply.—Ordinarily the defendant 1 would have 
been entitled to the whole property. It is because of the 
Vatan Act that she is deprived of it. Therefore, the order of 
the lower Court as to mesne profits should not be disturbed. 


Cur. adv. vult. 


BATCHELOR J.—The suit out of “which ‘this appeal arises 
was brought by the plaintiff to'recover certain vatan property 
on the ground that he'was‘the*heir of the last male holder, 
one: Bhogapa. The < parties’ concerned are related in the 


_ manner shown in the following tree :— 


Karspnara 





| -| 
Ramaps Bhogapa 
(plaint F) ; - 
Krishnapa=Bhimabai 
(defendant 1.) 


bet 


whd in’ 1902, died unmarried. In 1904 Bhimabai made another 
adoption, “this time of a boy, ‘named Jerav, the toth defendant. 

The ‘only question which falls to be decided in this appeal 
is whethér this “Second adoption by Bhimabai is valid or not. 
The contention for the plaintiff i is that it is invalid, Bhimabai’s 
power ‘of adopting being at an end on the death of the first 
adopted $ son, ; Bhogapa.” 

As T have noticed; the property in suit is vatan property, 
and it is admitted that when the adopted boy Bhogapa died 
in 1902, ‘the estate ‘vested i in the plaintiff as his heir. Was it 
compétent to "Bhimabai, two years later, to divest this estate of 
the’ plaintiff, and to vest it in the secondly adopted son? 

I agree with the learned Judge below in thinking that the 


answer should be in the negative, and Í rely for my decision - 
mainly on the case which appellants’ own counsel has cited, : 


viz., Mussumat Bhoobun Moyee Debia v. Ram Kishore Achar) 


Chowdhry(1), There one Gourkishor, whose wife was Chan; 
drabali, died leaving a son Bhavanikishor, who married Bhoo:, 


bun Debia. Bhavanikishor died without issue after succeeding 


(1) (1865) 10 M, 1, A. 27% 
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to all his father’s estate, and his widow succeeded him,as heir, 
taking a vested interest in the whole of his estate. Some.time 
after Bhavanikishor’s death, his mother, Chandrabali, adopted 
the respondent, Ram Kishor. It was held by the Judicial 
Committee that this adoption was void, the power being in- 
capable of execution. The present question is whether the 
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grounds applicable to the facts of this suit or not. The only 
difference in the facts of that case and of this is that whereas 
Bhavanikishor died leaving a widow, here the boy Bhogapa 
died unmarried. 

It is contended by Mr. Jayakar for the defendant-appellants 
that the decision in Bhoobun Moyee’s case proceeded, not on 
the ground that Chandrabali’s adoption divested the vested 
estate of the deceased son’s heir, but upon the narrow grounds 
of ceremonial competence peculiar to that case ; that is to say, 
the argument is that Chandrabali’s adoption was pronounced 
invalid because Bhavanikishor had lived to an age which 
enabled him to perform all the customary services for the 
benefit of his father and had left his widow surviving. And 
counsel points to the passage at p. 3t1 ofthe report, where 
their Lordships say: “ If Bhowanee Kishore had died unmarried, 
his mother, Chundrabullee Debia, would have been his iucir, 
and the question of adoption would have stood on quite diffcr- 
ent grounds,” This passage, lfowever, as I understan] it, is 
adverse to the present appellants. In the present case, owing 


to the provisions of the Watan Act, Bhimabai was no more ` 


the heir of the last male holder, Bhogapa, than was Chandra- 
bali the heir of Bhavanikishor ; and the case so far is exactly 
on all fours with the case before the Privy Council. Moreover, 
even if the test were merely ceremonial competence, it does 
not.appear that the last male holder’s widow would be in any 
better position than the agnate male heir, Ramapa. But the 
words which follow the passage just cited seem to me to leave 
no room for doubt as to the basis of their Lordships’ judgment, 
Referring to the hypothesis that Chandrabali had been her 
son’s heir, the judgment proceeds :—“ By exercising the power 
of adoption, she would have divested no estate but her own, 
and this would have brought the case within the ordinary 
tule; but no case has been produced, no decision has been 
cited from thé text-books, and no principle has been stated 
to show that by the mere gift of a power of adoption to the 
widow, the estate of the heir of a deceased son vested in 
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possession, can be defeated and divested.” Here I think we 
have the summary and culmination of the judgment ; and if this 
is the true ground and principle of the decision, then clearly 
the appellants are out of Court, for what the mother seeks to 
do by this second adoption is precisely to defeat and divest the 
estate of the deceased son’s heir vested in possession, 

If the judgment in Bhoobun Moyee’s case had stood alone, I 
should have been unable to read it in any sense but this, There 
is, however, as I think, high authority to support this reading. 
The case was considered in Rajah Vellanki Venkata Krishna 
Row v. Venkata Rama Lakshmi Narsayya(.), and there it was 
described as deciding “ that, the son having died leaving a 
widow in whom the inheritance had vested, the mother could 
not defeat the estate which had so become vested by making 
an adoption, though in pursuance of a written authority from 
her husband.” This seems to me a plain indication that the 
real ground of decision in the earlier case was as I have stated, 
' Ifit be necessary to fortify this opinion by reference to the 
decisions of this Court, we may turn to Payaja v. Appanna (2) 
where Ranade J. dealt with the exceptions to the general rule 
of Hindu law that it is only the widow of the last full owner ] 
who is entitled to take a son in adoption to such owner. The 
second of the exceptions there noticed by the learned Judge 
was the case cf the mother who „succeeds as heir to an un- 
married son, and on the authority of Rajah Vellanhi’s case it 
was stated that the principle of the recognition of the mother’s 
power was “that the act of adoption is derogatory of no 
other rights than those of the adopting mother.” The same 
principle was expressly repeated in Venkappa Bapu v. Jivaji 
Krishna (3), where the Court in terms repudiated the doctrine 
that the limitation on the mother’s power to adopt depended 
upon the investiture, or marriage or competency of the son 
to whom she succeeded as heir. 

: It was, however, contended for the appellants that this view 


‘of the law, based upon two decisions of the Privy Council as 


interpreted by several judgments of this Court, is opposed to 
the later pronouncements of this Court in Ramkrishna v. 
Shamrao(4) and Datio Govind . Pandurang Vinayah(). 
Taking first this later decision to which I was a party, it ap- 
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pears to me irrelevant to the present controversy. That was 
a case where one Parvati, widow of Sadashiv, had succeeded 
as the nearest gotraja sapinda to the estate of Sadashiv’s 
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brother, Antaji. Parvati succeeded for a widow’s estate, and BHIMABAI 


shortly before her death she adopted the defendant. The 
suit was brought against this adopted son by the reversioners 
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of Antaji, and the question raised was whether Parvati’s Batchelor J, 


adoption of the defendant was good inlaw. The Jower Courts 
had held in favour of the adoption on the ground that Parvati 
in adopting did not divest any estate vested in third parties. 
My brother Chaubal and I decided that, though the adoption 
did not offend against this particular principle, it was void 
on other grounds ; but no one questioned, or was concerned to 
question, the soundness of the principle that where a mother 
succeeds as heir to her son, her power to adopt is limited by 
the restriction that she must not divest an estate already 
vested. 

Similar comments may be made on the Full Bench decision 
in Ramkrishna v. Shamrao(1). It has, in my opinion, no-bear- 
ing upon the question now in debate. It was not a case of 
an adoption by the mother, but by the grand-mothe- of the 
last male owner; and an attempt was made to justify that 
adoption on the ground that Bhoobun Moyee’s case could be 
used as establishing this proposition, that a widow’s adoption 
must necessarily be good provided only it does not divest the 
vested estate of another heir. Thus the argument pressed 
upon the Court was that, although theestate of the 
adopting widow’s husband had passed toa succession of per- 
sons as his heirs before it reverted to the widow herself, yet, 
when it did so revert, she was entitled to adopt because no 
other estate but her own would be affected. Tue Court dis- 
allowed this contention ; in other words, it held that the posi- 
tion taken on behalf of the boy adopted by the grandmother 
was an unwarrantable extension of the principle laid down in 
Bhoobun Moyee’s case. To put it another way, Ramkrishna 
v. Shamrao is- authority only for this proposition, that in 
certain cases a widow has no power, to adopt even though 
her adopting would divest no estate but her own. Such 
a. proposition has no bearing’ upon our present question, 
which is: given that the adoption by the mother does divest 
another heir’s vested estate, is the adoption valid? Iam of 
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opinion, on the authorities referred to, that the answer should 
-be in the negative. I think, therefore, that the appeal fails, 
‘and should be dismissed with costs. ` - a 
Of the cross-objections filed by the respondents, two only 
have been pressed, and in my opinion both should be àllowed. 
In the first place, the learned Judge below has allowed plain- 
tiff mesne profits only since the date when the management of 
the property was undertaken by the Court of Wards. '“-Pro- 
fits prior thereto I do not award,” says the learned Judge, 
“t as-it would be a hardship to the poor old’ lady” (i:'e., 
the first défendant). I confess I do not follow this;’ nor can I 
accept the appellants’ counsel’s argument that the order should 
be affirmed because it is likely that the first defendant’ was 
acting on other people’s advice. All this seems to me' nò reason 
for depriving the plaintiff of his ordinary 1ight to mesne profits 
during the period for which the first del-ndant has képt‘ him 
out-of his property. The idea that the loser in litigation may 
on mere sentimental grounds evade the usual and proper ‘¢on- 
sequences of losing is not, I think, an idea which deserves 
encouragement in India. I would, therefore, set aside this part 
of the Subordinate Judge’s decree and substitute an order 
awarding the plaintiff mesne profits for a period of three years 
before suit up to the date when possession is restored to him. 
As the parties cannot agree as to the rate of mesne profits, 
there must be an inquiry by she lower Court as to the rate 
which should be allowed. a 
- Lastly, I would modify the lower Court’s order as to costs 
by awarding the costs of the suit to the plaintiff from the first 
defendant, as well as from the defendants ro and 11. Respond- 
ent Venkapa Ramapa will have his costs of the cross-objections. 


SHAH J.—The facts which give rise to this appeal are few 
and undisputed. One Krishnappa died leaving a widow-= 
Bhimabai, a daughter ~ Venkabai, and a divided grand-uncle— 
Ramappa. Bhimabai adopted Bhogapa in 1899, who died un. 
married in 1902, On the death of Bhogapa, the property in 
suit, which is now admitted to be Watan property, was vested 
in Ramappa as the next male heir of Bhogapa, to the exclu. 
sion of his adoptive mother Bhimabai under s. 2 of Bombay 
Act V of 1886. In 1904 Bhimabai adopted another “boy— 
Jayarao. Ramappa filed the present suit in 1909 - to’ recover 
possession of the property in suit, on the ground that Bhog- 
apa was the last male owner and that he was his next male 
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heir, so far as the Watan property was an. Bhimabai. 


defendant No. 1, her adopted son Jayarao—defendant No. 
toand her daughter—defendant No. 11 disputed the plaintiff's 
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claim on several grounds in the lower Court. The lower Bamiasar 


Court decided all the issues against the defendants with the 


V. 


result that subject to the defendant No. 1’s right of residence Tavares 
and maintenance the plaintiff's claim was decreed. .The de- Shah J. 


fendants 1, 10 and 11 have preferred the present appeal against 
the decree of the lower Court. 


Though several points have been raised in the memorandum 


of appeal, only one point is urged at the hearing in support of 
the appeal, viz., that the adoption of Jayarao is valid. and 
sufficient to divest the estate, which was vested in Ramappa 
on Bhogapa’ s death. It is argued on behalf of the appellants 
that on Bhogapa’s death, his mother had a right to make a 
second adoption and that the circumstance that the property 
had already vested in Ramappa did not prevent the adoption 
from being operative. Mr. Jayakar for the appellants has relied 
upon the case of Musswmai Bhoobun Moyee Debia v. Ram. 
kishore Acharaj Chowdhry Q) and has argued that the decision 
in that case was really confined to the specific case of the estate 
being vested in the widow of the deceased son at the time when 
Chundrabullee (the mother) exercised her power of adoption 
and ‘did not proceed upon the general consideration that the 
estate being vested in another htir, Chundrabullee’s power to 
adopt was at an end. 

Iam clearly of opinion that the argument should be dis 
allowed.. The judgment in Bhoobun Moyee’s case shows that the 
decision was based not upon the particular consideration that 
the heir of the deceased son, in whom the -estate was 
vested, was the widow of the son,‘but.upon the general consi- 
deration that the estate having been vested in the heir of the 
deceased son, the mother’s power to adopt was at an end. “ The 
question is,’’ their Lordships say (p. 311) “whether the estate of 
his son being unlimited, and that son having married and left a 
widow his.heir, and that heir having acquired ‘a vested estate 
in her husband’s property as widow, a new heir can be 
substituted by adoption who is to defeat that estate, and take 
as an adopted som what a legitimate son of Gour Kishore 
would not have taken. This seems contrary to all reason and 
to'all the principles of Hindoo Law, as far as we can collect 
them.” Their.Lordships further observe that `‘ “if phewance 


E (1) (1865) 10 M. I. A. 279, 
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: Kishore had died unmarried, his mother, Chundrabullee Debia, 
would have been his heir, and the question of adoption would . 


have stood on quite different grounds. By exercising the power 
of adoption she would have divested no other estate but her 
own, and this would have brought the case within the ordinary 
rule; but no case has been produced, no decision has been cited 
from the text-books, and no principle has been stated to show 
that by the mere gift of a power of adoption to a widow, the 
estate of the heir of a deceased son vested in possession, can be 
defeated and divested.” In the absence of any thing more, I 
should have held that the passages quoted above afforded a 
complete answer to the appellants’ argument. But the Judi- 


. cial Committze in the later case of Rajah Vellanki Venkata 


Krishna Row v. Venkata Rama Lakshmi Narsayya 0) allowed 
the mother’s right to adopt and distinguished Bhoobun Moyee’s 
case on the ground that the son having died leaving a widow 
in whom the inheritance had vested, the mother could not 
defeat the estate which had become so vested, by making an 
adoption. 

This limitation upon the mother’s power to adopt has been 
recognised by this Courtin Venkappa Bapuv. Jivaji Krishna(2), 
On principle the mother would be in no better position than 
any other widow, when the adoption has the affect of divesting 
the estate vested in a third person. Apart from the case of co- 
widows, which stands on a special footing of its own, the 
general rule that an adoption by-a widow, which has the 
effect of divesting an estate vested in a third person, if 
made without the consent of that person, is invalid or insuffi- 


cient to divest the estate so vested, is recognised and acted - 


upon by this Court in several cases: See Rufchand Hindumal 
v. Rakhmabai (3); Chandra v. Gojarabai (4); Amava v. Mahad- 
gauda (5); Payapa v. Appanna (6). 

The other cases of Ramkrishna v. Shamrao (7) and Datto 
Govind v. Pandurang Vinayak), relied upon by Mr. Jayakar, 
have no bearing upon the present case. There the grand- 
mother anda widow, inheriting asa gotraja sapinda under 
the rule laid down in Ludloobhoy Bappoobhoy v. Cassibai D, 
respectively were held to have no power to adopt in spite of 


“@0876) DB. 4L Ala. e (6)(2898) LLL. R. 23 Bom. a27. 
(2) (1900) I. L. R, 25 Bom. 306; 2 Bom, (7) (1902) L. L, R. 26 Bom, 526; 
L. R.1101. 4 Bom. R. 315, 
(3) (1871) 8 B. H. C. R. (A. 0. J.) 124, (8) (1908) I. L, R. 32 Bom, 499; 
(4) (2890) I, L. R. 14 Bom, 463, 10 Bom. L. R, 692, 


(5) (1896) I, L, R. 22 Bom, 416, (9) (1880) L. R, 7 I, A, 212, 
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the fact that by adoption in neither case was the estate, vested 
in a third person, divested. The question as to whether an 
adoption is valid when it has the èffect of divesting an estate 
already vested ina third person did not arise and was not 


‘considered in either of these cases. 


I hold, therefore, that the mere fact that the heir in the 
present case is a grand-uncle and not the widow of the 
deceased Bhogapa or that the plaintiff is the next heir under 
the special rule of devolution laid down by Act V of 1886 in 
respect of Watan property and is not the next heir of Bhogapa 
according to Hindu Law cannot make any difference in the 
result. The adoption of defendant No, 10 affords no answer 


” tothe plaintiff's claim. I agree that the appeal should be dis. 


missed with costs. 

As regards cross-objections, I see no reason whatever to inter- 
fere with the provision made by the lower Court for the resi- 
dence of defendant No. 1. As for the mesne profits, I think 


‘that the lower Court is wrong in disallowing them to the plain- 


tiff for the period prior to the date of the suit. The reason 
given by the lower Court does not appear to me to be satis- 
factory. The plaintiff asserted his right to the property before 
the Revenue authorities long ago. The defendants had no 
reason to suppose that the plaintiff would not, assert his right 
to the property. They have wrongfully withheld the property 


- from the plaintiff so long, and should be directed to pay the 


mesne profits for three years prior to the date of the suit and 
for the period from the date of the suit until delivery of pos- 
session. I agree that the decree of the lower Court should be 
modified as regards mesne profits and costs in favour of the 
plaintiff as proposed by my learned colleague, 


Decree modified. 
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Before Mr, Justice Batchelor and Mr, Justice Shah. 
TIMMAPPA DEVARABHATTA. 


v. 
NARSINH TIMMAYA HEBAR.- 


High Court Civil Circular 96, cl. ()--Decree~Execution—Sale—Condition 
of sale thai interest of only named defendants pass by sale—Inierest 
of grand-sons not parties to suit does not pass—Mortgage by the father of 
family property. 


In 1887, Gand two out of his six sons forming an undivided 
family moztgaged the family property to plaintiff’s father for 
family necessity. The mortgagee brought a suit in 1900 upon his 
mortgage against G, his five sons and his grandsons by his sixth 
son who was dead ; and obtained a decree. In execution of the decree 
the proclamation of sale started by saying that the right, title and 
interest of she defendants only was put up for sale, Among the condi- 
tions of sale was embodied Civil Circular 96, cl. @). Subject to these 
conditions the plaintiff purchased the property at the Court sale, 


In their possession of the property, the plaintiffs were obstructed - 


by defendanis 7 40 17nd 19, the grand-sons of G by his five sons, 
` who were rot parties to the mortgage decree, The plaintiff sued to 
establish tkeir right against the contending defendants, who contended 
that their-frights did not pass under the sale. The lower Courts 
disallowed their contention, on-the ground that they were represented 
by their respective -fathers in the mortgage suit and their rights 
consequently passed at the sale in question. On appeal :— 

Held, that the effect of Civil Circular 96, cl. (2),, was clearly to 
exclude from the property sol the interests of the contending 
defendants ; and that the plaintiffs having with their eyes open purchased 
only a portion of the estate. could not allege thet they had purchased 
the entirety. i 


Surr for declaration and injunction. 

The property in dispute belonged toa joint Hindu family con- 
sisting of Ganpayabhat and his six sons: Mahableshwar, Putta, 
Devara, Shivram, Venkatarama and Ganesh. On the 31st 
May 1887, Ganpayabhat and two of his sons, Mahableshwar 
and Putta, mortgaged the property to Ganpaya (plaintiffs’ 
father) for a family purpose. The mortgage deed was attested 
by Shivram and Devara. At that date Venkatarama and 
Ganesh were minors. 

In 1900,the mortgagee brought a suit on the mortgage against 
Ganpayabhat, his five sons, and his grandsons by his sixth son 
~+ Second Appeal No, 650 of 1912 decree passed by J, A, Saldanha, 
from the decision of O. V, Vernon, Subordinate Judge at Kumta, in 


District Judge of Kanara, in Appeal Civil Suit No, 195 of 1909. 
No, 25 of 31911, confirming the z 
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who was dead. In that suit, a decree was passed in the mort- 
gagee’s favour on the 17th September 1901 for Rs. 1561-2-0. 
The plaintiffs applied to execute the decree by sale of the 
mortgaged property. In the proclamation for sale, the tight, 
title and interest of the defendants in the mortgaged property 
were put up for sale. One of the conditions of the sale was, 
in terms of Civil Circular 96, cl. (2), as follows: ‘ No interest 
of any son, brother, or other co-parcener of the said judgment- 
debtors shall pass unless hereinbefore by name expressly 
specified for sale.” The property was purchased with the 
permission of the Court by the plaintiffs on the 2ist January 
1908; and they. were put into possession on the 3oth idem. 
The defendants Nos. 7-17 and 19, who were the grandsons of 
Ganpayabhat by five of hissons and who were not parties to the 
mortgage suit or the execution proceedings, having obstructed 
plaintiffs in their possession, the plaintiffs filed the present suit 
on the 21st August 1909 to obtain a declaration of their owner- 
ship to the property by their purchase, an order to eject the 
defendants from a portion of the property and an injunction 
restraining the defendants from interfering with the plaintiffs’ 
possession. 

The defendants 7-17 and 19 contended inter alia thatas 
they were not parties to the suit or the execution proceedings, 
their interest did not pass at the sale, which was held on the 
clear terms that the right, titl€ and interest of persons other 
than parties could not pass. l 

The Subordinate Judge held that the mortgage was effected 
for a family purpose ; that the mortgage decree and the Court 
sale thereunder were binding on such of Ganpayabhat’s grand- 
sons as were not parties to the suit and execution proceedings, 
and that what was intended to be put up to sale was the 
entirety of the estate. ` 

This decree was on appeal confirmed by the District Judge. 

The contending defendants appealed to the High Court. 


G. P. Murdeshwar, for the appellants.—I submit, we are 
entitled to retain possession of plaint property. Not only 
were we not made parties to the Mmortgage-decree and the 
Court-sale thereunder, but our interest had been expressly re- 
served by the Court at the time of sale. One of the condi- 
tions to the sale was in these terms :—“ No interest of any 
son, brother or otlier co-parcener of the said judgment-debtors 
shall pass unless hereinbefore by name expressly specified for 
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A.C. J. sale.” The presence of this condition in the proclamation 
1913 of sale takes my case out of the operation of past rulings. 
~~ Trimbak Balkrishna v. Narayan Damodar Dabholkar 0); 

Trrmappa Appaji Bapuji V. Keshav Shamrav(d); Bhagbut Pershad Singh 

Ue v: Girja Koer (3); Ramakrishna v. Vinayak (4); Chimna v. 
Nansa Sada (5), Tatyarao vV. Puttappa(6) were referred to and dis- 
tinguished. We admit that under ordinary circumstan- 
ces we should have been absolutely concluded by the 
mortgage-decree and sale. The mortgagee could: ask’ 
for the sale of the entire interest including our own and the 
Court too was perfectly competent to sell the whole. But the 
outstanding fact is that the Court has not sold the entirety. It 
makes its proclamation of sale solemnly declare that our inter- 
est would not pass to the purchaser by the sale. In all the 
reported casēs, the proclamation ofsale mentioned ‘the right, 
title and interest ” of the judgment-debtor as being put up for 
sale. , There was no reference to the unrepresented parties ; 
neither was there a condition excluding theirinterest from the 
sale. Under the circumstances and having’ due regard to 
Hindu law, “ the right, title and interest of the judgment- 
debtor has always been taken to include the entire interest 
which he had authority to mortgage at the time he executed , 
the deed”: Trimbak \Balkrishna v. Narayan Damodar 
Dabholkar). No such presumption is possible in this case 
in view of.the specific condition. This condition was put in 
in accordance with T. 96, cl. (2), of the High Court Circular 


Book of 1903- 


S. S. Patkar, for the respondents.—The lower Courts have 
found that the mortgage-debt was incurred for a necessary 
purpose, and that the present appellants were properly repre- 
sented by their fathers. There is ample authority to show 
that a mortgage-decree obtained against a Hindu father passès 
the entire interest which he had power to mortgage. I there- 
fore submit thatthe decree in question has passed the interest 
of the appeliants, though they were not parties to it. The effect 
of not impleading the sons in accordance ‘with s. 85 of the 
fer of Property, Act is pointedly considered in Rama- 


Trans 
krishna v. Vinayak (8); Chimna v. Sada (9); Tatyarao v. 


(1) (1884) I. L. B. 8 Bom. 481,486. (6) (1910) 12 Bom. L. R. 940. 

(2) (1890) I. L. R. 15 Bom, 13, 19. (7) (1884) I. L. R. 8 Bom. 481,486. 
(3) (1888) Í. L. B. 15 Cal. 717, (8) (2910) 12 Bom. L, R. 219. 

(4) (1910) 12 Bom. L. R. 219. (9) (2910) 12 Bom, L, B. 811, 

(5) (1910) 12 Bom, L, R. 811, M 7 
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Putiappa(); Appaji Bapuji w. Keshav Shamrav (2). These 
cases lay down that ifthe sons are properly represented by 
their fathers, they are bound by the mortgage-decree obtained 
against the latter, the provisions of s, 85 of the Transfer of 
Property Act notwithstanding. The imperative rule of the 
Legislature, viz., s.85 of the Transfer of Property Act, has been 
held to be inapplicable in such cases, as it clashed with the 
‘Tule of Hindu law. Much less therefore can a High Court 
Circular be allowed to interfere with that rule of Hindu law. 

The condition ought not to have been put in the proclama- 
tion of sale, regard being had to the rulings. It can bea 
proper condition only in case of money-decrees. 

Cur. adv. vult. 


BATCHELOR J.—The appellants before us were in the suit 
defendants 7 to 14, 16 and 17 to 19, and the facts upon which 
this appeal has to be decided are these :— 

On the 31st May 1887 the defendants’ ancestor, Ganpaya, 
and two out of his six sons forming an undivided family 
mortgaged the property in suit'to the plaintiffs’ father. In 
1900 the mortgagee brought a suit upon his mortgage against 
Ganpaya, all his living ‘sons and three grandsons, A decree 
was made in favour of the mortgagee for Rs. 1,561-2-0. Next, 
the property was put to sale and was purchased with permis- 
sion by the plaintiffs acting thsough their agent, their pleader, 

The question before us is whether the present appellants’ 
interests passed to the plaintiffs in this sale. Both the Courts 
below have answered this question in the affirmative on the 
grounds, first, that the original mortgage was made for the 
benefit of the whole joint family, and, secondly, that the 
present appellants, though not parties to the original suit, were 
sufficiently represented in that suit by their fathers. These 
two propositions must be accepted, but the appellants contend 
that, in the special circumstances of this particular sale, their 
interests in the property did not pass to the purchasers. The 
special circumstances relied upon are two. In the first place, 
in the proclamation of sale 12 defendants, other persons than 
these appellants, were alone named, while the 11 appellants 
were-not named or referred to, and one condition of the sale 
was that it covered only the right, title and interest of the 
“ defendants” in the mortgaged property. Secondly, among 
the conditions of the sale was embodied cl (/) of sub-rule 15 


(1) (1910) 12 Bom. 'L, B. 940, (2) (1890) L, L. R.1215 Bom, 18,19, 
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of Rule 96 of the High Court Circular Rules iramed under the 
provisions of ss. 287 and 652 of the old Code of Civil Procedure. 
That clause runs as follows :— f 

“ No interest of any son, brother or other co-parcener of the 
said judgment-debtor shall pass unless hereinbefore by name 
expressly specified for sale.” 

It is admitted that these words literally translated into 
Canarese formed one of the conditions under which this sale 
was held. It seems to me difficult to imagine any form of 
words more unambiguous or emphatic. It is true that the 
appellants’ interests were interests which might have been 
sold under the decree obtained, and if there had been no allu- 
sion to them at all, it may well be that they would have been 
deemed to pass under the sale ; but here by express declaration 
made by the selling Court and accepted by the purchasing 
plaintiffs, those interests were formally and deliberately ex-- 
cluded from the sale. 

The rule, as its terms show; was not obligatory on the Court 
or the parties. It was open to them, had they so chosen, 
to modify the terms of the rule so as to meet any apparent 
need. But they elected not to modify it, and the bargain 
between the vendor and the purchasers was precisely that 
these appellants’ interests should not be included. That 
peing so, and the plaintiffs having thus with their eyes 
open purchased only a portion df the estate, they cannot, I 
think, be heard to say that they purchased the entirety. In 
my judgment no nice question of law is involved, and certain- 
ly no question arises as to overriding any rule of Hindu law 
as to the managing member’s competence to represent the 
rest of the family. Such rules, it seems tome, go no further 
than this, that if proper measures had been taken in this case, 
the interests of the appellants might have been transferred. 
The answer is that by the express terms of the bargain they 


- were not transferred, and I know of no rule, whether of Hindu 


or of any other law, that a person who advisedly buys a mere 
fraction of an estate has a good title to the whole. 

This disposes of the appeal. I have not referred to the 
cases, because none of them touches the present-point. The 
Circular Rule was introduced only in 1901, and no case has been 
referred to where the Court has had to consider the effect 
of the embodiment of this provision, i. e., Rule 96, cl. (2), in 
the conditions of sale. In my opinion the effect of this provi- 
sion is clearly to exclude from the property sold the interests 
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of these appellants. I think, therefore, that the appeal should A. 0. J. 
be allowed and that the plaintiffs’ suit should be dismissed 1913 
with costs throughout as against these appellants, ~~ 


' i Bae . TIMMAPPA 
SHAH J.—The question of law arising in this second appeal v. 


is whether in view of the condition in the proclamation of sale Narsa 
in terms of cl. (Z) of Civil Circular No. 96 of this Court, the porchetor J, 
tight, title and interest ofthe present appellants passed to — 

the plaintiffs in the property in suit. 

The facts giving rise to the point are as follows :— 

One Ganpaya Bhatta and his two sons Mahableshwar Bhatta 
and Putta Bhatta mortgaged the property in suit to one 
Ganpaya Hebar in 1887. The mortgagee filed Suit No. 369 
of 1900 on the said mortgage against Ganpaya, his living sons 
and the three- grandsons (sons of Putta Bhatta ) in which the 
usual mortgage decree was passed on the r7th September rgor. 

In execution of that decree the right, title and interest of all 
the judgment-debtors in the mortgaged property were put up 
for sale and purchased on behalf of the plaintiffs. The plain- 
- tiffs were put in formal possession, but, as obstruction was 
caused to their possession, they filed the present suit to have 
it declared that they were owners of the property by right of 
purchase, and to obtain possession and injunction against the 
defendants. All the sons and -grandsons of Ganpaya Bhatta 
are joined as parties to this suit. The defendants 7 to 14, 16, 
17 to.19, who are the appellants before us, were not parties to 
the suit of 1900. On behalf of these defendants it was contend- 
ed that their interest in the property was not sold, and that 
the plaintiffs were not entitled to any relief as against them. 
In both the lower Courts this contention has failed. The pre- 
sent appeal is preferred by them and the same contention is 
raised before us now. The appellants rely upon the condition 
in the proclamation, which is admittedly in terms of cl. (2) 
of Circular No. 96. The clause runs as follows :— 

“No interest of any son, brother or other co-parceners of the 
said judgment-debtors shall pass unless hereinbefore by name 
expressly specified for sale.” 

It is urged on behalf of the appellants that though the mort- 
gage-debt may be binding upon thems and that though their 
right, title and interest could have been sold in execution of 
the mortgage-debt, in spite of the fact that they were not 
joined as parties to the suit of ‘1900, as_ their right, title 
and interest were notin fact sold, the plaintiffs cannot 
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A.C. J. succeed against them. The condition in the proclamation 
191g abovementioned, they urge, renders it impossible for the’ 
-~ plaintiffs to say now that they (the plaintiffs) in fact pur- 

Trmmarra chased the interest of sons ;and co-parceners, who were not 
Vv. judgment-debtors. ' 

NENE I think that this contention should be allowed. It is clear 
Shah J. from’ the condition in the proclamation of sale that the 
—~  auction-purchaser purchased only the right, title and interest of 
the judgment-debtors and not the right, title and interest of 
their sons and co-parceners. He must be deemed to have 
bid and paid for what was put up for sale and not for what 
was excluded in terms from the sale. It is urged for the 
plaintiffs that the debt is held by both the lower Courts to be . 
binding upon the family, that the present appellants were 
duly represented by the judgment-debtors in the suit of 1900 

that the property in suit was liable for the debt, and that 

the right, title and ‘interest of all the defendants must be i 

deemed to have been sold to the plaintiffs. It is suggested 

that the condition in terms of cl.(/) of Circular 96 is in 
conflict with the rule of Hindu law, which entitles the 
decree-holder to bring to sale the right, title and interest of all 
the co-parceners, whether they were parties to the suit 
or not, and is therefore inoperative. The findings as to 
the binding character of the mortgage-debt and as to the 
liability of all the co-parceners to satisfy the debt are 

accepted by the appellants. ' They do not feel concerned ° 

to dispute the proposition that their right, title and inter- 

est might have been sold, and that if there was no such 
express condition in the proclamation, their interest would 
have been rightly: held to have passed to the plaintiffs. 

But they urge that if their interest is expressly reserved, it 

cannot be deemed to have passed to the plaintiffs under the 

auction-sale. i ` È: ` 

In each case it is a question as to what .the Court 
intended to sell at public auction and what the’ purchaser 
expected to buy. The Court cannot sell more than what 
the law allows. But if the Court intended to sell less than 
it might have sold, or even less than it ought to have sold, no 
more can pass than what ,was in fact offered for sale :.see 

Simbhunath Panday v. Golab Singh); Pettachi Chettiar 

v. Sangili Veera Pandia Chinnathambiar (2); ‘Abdul Aziz 


ee a Aa a my See ree NE Pe ence 
“(a) (2887) L, R. 14. I. A. 77, (2) (1887) L. R. 14 I. A. 84. 
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Khan Sahib v. Appayasami Naicker(). In the present A.C. J. 


case the condition makes it clear as to what was offered for 
sale, and the buyer cannot be held to have purchased more 


1913 


7 


than that. It was open to the decree-holder in the suit of Tryarr, 


1900 to see that under the. circumstances of this case cl. 


V. 


(7) was omitted from the proclamation of sale. But he did Narsa 
not do so ‘then, and the purchaser cannot now be heard to Shah J, 


say that the effect should be given to the sale as if no such 
condition existed. 

There is no authority .in support of the view urged by the 
respondents and it is admitted that there is no decided case in 
which the effect of cl. (Z) of Civil Circular No. 96 in the 
proclamation of salė has been considered by this Court. It 
appears to me that the clause has been specially devised for 
the purpose of avoiding the ambiguity involved in the use o 
general words “right, title and interest of the judgment-debtors,” 
The circular contemplates that the terms of the proclamation 
may be modified to suit the circumstances of each case. 
Instead of leaving the auction-purchaser to raise these questions 
after, the sale, it enables the Court to decide, and the decree- 
holder to get the Court to decide, at the outset as to whether 
the interest of sons, brothers and co-parceners are to pass under 
the sale to the purchaser or not. In the present case in view 
of the retention of the clause in the proclamation, there can be 
no doubt as to what was offered for sale by the Court and pur- 
chased by the plaintiffs. In my opinion there is no rule of 
Hindu law which conflicts with the clause in the proclamation 
in any way, or which can prevent due effect being given to the 
said clause. ` 

I, therefore, agree that the decree as proposed by my learned 

colleague should be passed in favour of the appellants. 


Appeal allowed, 


- (1) (1908) L, R 31 L Aya. 
R 101 i 
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Before Mr, Justice Batchelor and Mr, Justice Shah. 


1918 . MULRAJ KHATAV 
=a Us 
July 25, THE COLLECTOR OF: POONA.* 


Land Aoquisition Act (1 of 1894), Secs. $4, 49 (1) proviso 2—Preliminary 
decision—Award—Appeal--High Court. 


Where the District Judge held on a reference made‘to him by the 
Collector under s. 49.(1), proviso 2, of the Land Acquisition Act, 1894, 
that the Government could take only that portion of the land which 
they desired to.take and could not be forced to take the entirety of the 
holding and the claimant appealed to the High Court :— 

Held, that no appeal lay under s. 54 of the Act, from the decision by 
the District Judge, which was a mere preliminary decision, which 
decreed no compensation, and which could not be regarded as an award. 


THis was a reference made by the Collector-of Poona, under 
s. (49) (1), proviso 2, of the Land Acquisition Act, 1894. 

The Government of Bombay proposed to acquire 13 gunthas 
out of a piece of land measuring oneacre and 394 gunthas, and 
having a bunglow, out-houses and garden on it. The claimant 
insisted on the Government acquiring the whole land. 

The District Judge held that the Government were entitled 
to acquire only the 13 gunthas of land they wished to acquire. 

The claimant appealed to the High Court against this 
adjudication. 


Weldon, with V. V. Bhadkamkar, for the appellant. 
S. S. Patkar, Government Pleader, and Little and Co., for the 
respondent. 


BATCHELOR J.—This is an appeal under the Land Acquisi- 
tion Act and the first question which confronts the learned 
counsel is whether his appeal lies. It «appears to us that it 
does not lie. In the Court of the District Judge the contest 
‘was as to whether the Government should be allowed to take 
only that portion of the appellant’s land which they desired 
to take, or should be forced to take the entirety of his holding 
in accordance with ‘his wishes. The learned Judge decided 
this point against the appellant. From that decision this 
appeal is now sought to berbrought. 

Under s. 54 of the Land Acquisition Act the appeal admit- 


nN Be Oe en 
Appeal No. 192 of 1912, from Judge of Poona, in Suit No. 7 of 
the decision of O. Fawcett, District * 1932. 


VOL. Xv. | THE’BOMBAY LAW REPORTER. 


tedly is competent only if the decision of the District Judge 
amounts to an award. Having regard to s. 26 and other cog- 
nate sections of the Act, we are satisfied that this, which is a 
mere preliminary decision and decrees no compensation, can- 
not.be regarded as an award. In our opinion, therefore, the 
appeal fails and is dismissed with costs. 


Appeal dismissed. 


Before Sir Basil Scott, Kt., Chief J ustice, and Mr, Justice Beaman, 


BHIKAJI HARI CHAUBAL 


Vv, 
RADHABAI SITARAM KULKARNL* 


Civil Procedure Code (Act V-of 1903), ‘Sec. 102—Suit to recover share in Kul- 
karni Vatan—Suit of Small Cause Court nature—Second appeal—High 
Court. ; é 


The plaintiff sued to recover Rs. 80, her share in a Kulkarni Vatan 
which was received by the defendant (also asharer) who had not paid 
the plaintiff her share for a certain number of years. The defendant 
admitted that the plaintiff had a share and that he had received it, but 
disputed only the quantum of the share. Her claim was decreed in 
both the lower Courts. On second appeal, she contended that no second 
appeal lay to the High Court :— 

Held, thatthe suit was forgnoney had and received by the defend- 
ant for the use of the plaintiff; that the claim was of a Small Cause 
Court nature; and that the claim being under Rs, 500 no second appeal 
lay. : 


THE plaintiff sued to recover Rs. 80 being her share of the 
Kulkarni Vatan of Bamangao, -for three years preceding the 


suit. The Vatan stood in the name of the defendant in the . 


Government record; and he received every year the whole 
amount of Vatan, which was Rs. 56-10-7. The defendant dis- 
puted only the quantum of the plaintiff’s share. 

The Subordinate Judge passed a decree in the plaintiff's 
favour for Rs. 18-12-8. On appeal, the District J udge modified 
the decree by awarding Rs. 80 to the plaintiff. 

The defendant appealed to the High Court. 


pa 
* Second Appeal No, 181 of 1911, by V. B. Halbhavi, Subordinate 

from C. E. Palmer, District Judge Judge at Alibag, in Civil Suit No, 

of Thana, in Appeal No. 220 of 225 of 1909. 

1910, modifying the decree passed a 
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. V he appellant 
P. D. Bhide, for the respondent. 


Scorr C. J.—This is a suit by the plaintiff against the de- 
fendant alleging that they are both sharers in a Kulkarni Vatan, 
and that the defendant has received the profits of the office, 
and has not paid to her her share for a certain number of years. 
The defendant admits that he has received the profits and 
admits that the plaintiff isa sharer, but only disputes the 
quantum of her share. The suit is, therefore, a suit for money 
had and received by the defendant for the use of the plaintiff: 
see Harmukhgauri v. Harisukhprasad ©) and Damodar Gopal 
Dikshit v. Chintaman Balkrishna Karve (2). The claim was, 
therefore, a claim which could have been tried in a Small Cause 
Court, assuming there was one having jurisdiction where the suit 
was instituted, and the claim being under Rs. 500, it is a claim 
of a Small Cause Court nature in respect of which no second 
appeal lies. We have been asked by the appellant’s pleader to 
treat it as an application under s. 115 of the Civil Procedure 
Code, 1908. But if we were to accede to that request it would 
not assist his client because Mr. Halbhavi, who first entertain- 
ed the suit, had no Small Cause Court jurisdiction. Therefore, 
the first appeal was entertained by the appellate Court with 
jurisdiction. We dismiss the appeal with costs. 


Appeal dismissed. 


i are a Ne AL o aeaa tee ere teeth 
(1) (1888) I. L. B. 7 Bom, 191. (2) (1892) I. L. R. 17 Bom. 42. 
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Before Sir Basil Scott, Ki, Chief Justice, and Mr. Justice Beaman. 


GIRDHARILAL PRAYAGDAT VAJPE 
v. 


MANIKAMMA NARAYANSAMI.* 


GIRDHARILAL PRAYAGDAT 
Vs, 
YESHODABAI DAMODARPANT:PATHAK.t 


Fraud—Fraud not actually carried into effect—Hollow mortgages effected to 


shield property from ecreditors—Decree by creditor—Aitachment of pro- 
perty—Mortgage claim recognised and mentioned in proclamation—-~Debtor 
satisfying claim before sale--Suit by morigagors——Pleu by morigagee that 
the mortgages were without consideration. 


To shield his properties from his creditor the defendant mortgaged 
them to the .plaintiffs, When the deeds were registered, he received 
consideration in the Registration-office, but repaid it to the plaintiffs 
outside the office. The defendant remained in possession of the pro- 
perties. Later on, the properties were attached by the defendant’s 
creditor, The plaintiffs put forward their claims under the mort- 
gages; and the defendant ‘having admitted their claims, the Court 
ordered the property to be sold subject to the mortgages. As a matter 
of fact, the properties were not sold, because the defendant paid off 
the creditor before the orders for the sale were carried into effect. 
The plaintiffs next sued the defendant to recover the amounts due on 
their mortgages. The defendant pleaded that the mortgages were 
colorable and without consideration, and were entered into to protect 
the properties from his creditors. The lower Courts disallowed the plea 
on the ground that the defendant could not be allowed to defeat the 
plaintiffs’ claim by pleading his own fraud, On appeal— 

Held, reversing the decrees, that the defendant was entitled to plead 
want of consideration for his mortgages, inasmuch as the fraud had 
not actually been carried into effect. ‘ 

Ram Surun Singh v. Mussamut Pran Peary (1), followed. 

Sidlingappa v. Hirasa(2), distinguished. 


SuITs to foreclose mortgage. . 
On the 31st March 1885, Girdharilal (defendant) mortgaged 


a house of his to Narayansami (husband of Manikamma, plain- 


* Second Appeal No. 532 of 1912, 
from the decision of A. W. Varley, 
Assistant Judge at Dharwar, in 


Appeal No, 71 of 1911, confirming 


the decree passed by V. V. Wagh, 
Joint Subordinate Judge at Dhar- 
war, in Civil Suit No. 491 of 1909. 

t Second Appeal No. 830 of 1912 
from the decision of E, H, Leggatt, 


District Judge of Dharwar, in 
Appeal No. 72 of 1911, confirming 
the décree passed by V. V. Wagh, 
Joint Subordinate Judge at Dhar- 
war, in Civil Suit No. 492 of 1909, 

(1) (1870) 18 M. I. A. 551, 

(2) (1907) I. L, Re sr Bom. 405; 
9 Bom. L. R. 542. 
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A, C. J. tiff-respondent'in Second Appeal No. 532) for Rs. 1,000. Again 
1913 on the 13th July 1885, Giridharilal mortgaged a piece of land 
—~ and two of his houses for Rs. 1560 with Moro Vinayak (father of 

Grepuartia, Yashodabai, the plaintiff-respondent in Second Appeal No. 830). 
v. In both cases, the defendant remained in possession of the 
MANIKAMNA properties. The deeds of mortgage were duly registered : the 
Siepwarat defendant in each case received the consideration money from 
v. the mortgagee in the Registrar’s office ; but paid it back 
FESHODABAI outside the office. ' ; , 

The transactions: were entered into with the object of shield- 
ing the property from the defendant’s creditor Rajesaheb. 
Later, Rajesaheb ‘applied to ‘execute his decree and got an 
attachment on the defendant’s properties. The two mortgagees 
put forward their claims to the properties under the mortgages; 
and the defendant having admitted their claims, the properties 
were.ordered to be sold subject to the mortgages. Before, how- 
ever, the sale was actually carried out, the defendant paid off 
Rajesaheb and the properties were released from attachment. 

On the 22nd October 1909, the two mortgagees filed two . 
separate suits against the defendant to recover the moneys due 
on the mortgages.’ The defendant pleaded in each case that 
‘the mortgages were passed in order to protect the properties. 
from his creditor Rajesaheb. ` 

The Subordinate Judge, relying upon the decision: in Szdlin- 
gappa v. Hirasa\) held that thg defendant could not be allowed 
to raise a plea of fraud, and decreed both suits. 

On appeal, the decree in each case was confirmed,by the 
lower appellate, Court. 

The defendant appealed to the High Court. 


S. V. Palekar, for the defendant-appellant. 
V. V. Bhadkamkar, for the plaintiff Manikamma. ` 
K. H. Kelkar, for the plaintiff Yashodabai. 


S. V. Palekar.—The lower Court erred in holding that the 
defendant could not be allowed to raise the plea that the 
mortgage-deed was a colourable one passed for the purpose of 
saving the property from the creditors. The admission of the 
mortgage by the mortgagor in a previous proceeding,does not 
estop him from pleading afterwards that no consideration:pass- 
ed to him under the deed: see Ram Surun Singh v. Mus- 
samut Pran Peary.(?) ; 


(1) (4907) L. L. R. 32 Bom, 405; (2) (2870) 18 M. T.- A. 552. 
9 Bom, L, R, 542, 7 
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V. V. Bhadkamkar.—When fraud has once been carried A. C. J. 
actually into effect, it is no longer open ‘to a party to the fraud 1913 
to say that the deed was hollow. Under such circumstances ~~; 
he cannot be allowed to plead his own fraud. See Sidlingappa GIRDHARILAL 

' v. Hirasa(2); Govinda Kuar v. Lala Kishun Prosad(2); Sham V. 
Lall Mitra v. Amarendro Nath Bose(s) ; Juggernath Augur- aea 
wallah v. E. A, Smith). GIRDHARILAL 

Here the defendant admitted the existence of the mortgage, 
the subject-matter of the present suits in favour of the respon- 
dent and succeeded in getting an order from the Court that his 
property be sold subject to the said mortgage. The fraud has 
thus been actually carried into effect. 

[BEAMAN J.—Was the property brought to sale in execution 

‘of the decree of the creditor to defeat whose claim the said 
mortgage is alleged to have been executed 7] 

No. The creditor is alleged to have been paid off before he 
could bring it to sale. We contend that the payment even if 
proved, will not avail the defendant as the payment was made 
after the act of fraud had been completed by obtaining the 
Court’s order recognising the mortgage burden. 

Further, the payment is not proved. There ought to have 
‘been a specific issue on the point. The case, if necessary, . 

hould be remanded to record further evidence on the point. 


v. 
YESHODABAI 


Scotr C. J.—These appeals are preferred in two suits filed 
by different plaintiffs in the Court of the Subordinate Judge 
at Dharwar on the 22nd of October 1909. In the first 
suit, the. plaintiff sued to recover the amount due upona 
mortgage dated-the 31st of March 1885, the mortgage having 
been executed by the defendant in favour of the plaintiff’s 
husband. In the second suit, the plaintiff sued to recover 
the amount due upon a mortgage of the 31st of J uly 1885, 
the mortgage having been executed by the defendant in favour 
of the plaintiff's father. The defendant in each case is in pos- 
session of the mortgaged property, and in each case the de- 
fence is the same, namely, that the mortgage-deed was passed 
in order to protect the property from the defendant’s creditor 
Rajesaheb. The defendant in his evjdence stated that the 
considerations for the two deeds were received in the Registra- 
tion Office and repaid to the mortgagees outside the office. 

«(1) (1907) I. L. R. 81 Bom. 405 ; (8) (1895) I. L. R. 28 Cal. 460. 


9 Bom, L. R. 542, (4) (1906) I. L. R. 33 Cal. 547. 
(2) (1900) I. L. R. 28 Cal. 370. 
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A. ©. J. The properties were attached by the creditor Rajesaheb, and 
1918 the mortgagees then made claims on the basis of the deeds 
~~ for release of the property from attachment. The mortgagor 

_Gmpwarmat admitted the claims and the Court ordered that the property 

TE should be sold subject to the mortgages above-mentioned, « 

a The properties were, however, not sold because the defendant 

GrgpHanan paid off the creditor Rajesaheb before the orders for the sales 

Sea ie were carried into effect. 

suites The learned Judges in the lower Courts have held that the 
Scott C. J. case of the defendant is on all fours with that of the defendant 
— in Sidlingappa v. Hirasa(), and therefore he cannot be allow- 
ed to defeat the plaintiff's claim by pleading his own fraud, 
The most obvious distinction between the present cases and 
that relied upon by the learned Judges is that the creditor = 
Rajesaheb has not been defrauded as observed in Mayne’s 
Hindu Law, para 446, “if he (the transferor) has not defrauded ` 
any one, there can be no reason why the Court should punish 
his intention by giving his estate away to B, whose roguery is 
even more complicated than his own.” There is another dis- 
tinction also between the present case and Sidlingappa’s, and 
that is, that the plaintiffin each of these cases is seeking to 
enforce his contract for payment of money under his mortgage 
deed,and that point of distinction was referred to by Sir Lawrenc 
Jenkins in Sidlingappa’s case where he said: “ The defendan 
is not resisting the enforcement of a contract, but is invokin 
the aid of the Court to enable him to escape on the strength 
„of his own fraud from the consequences of sale-deeds which 
ostensibly create a valid title in the plaintiff.” It is to'be observ- 
ed that the authorities relied upon in that case were authori- 
ties which were not concerned with the relations of mortgagor 
and mortgagee. : Where those relations exist the considera- 
tions stated in the judgment of the Privy Council in Ram 
Surun Singh v. Mussamut Pran Peary(2) must apply, subject 
to the dominant principle that.where the fraud has- actually 
been carried into’ effect the estate must lie where it falls. We, 
therefore, set aside the decrees of the lower Courts, and re- 
mand the cases for decision on the merits. i 
Costs costs in the çause. : ; 
BEAMAN J.—As I was a party to the judgment in Sidling- 
appa v. Hirasa\), I may be allowed to add that while still 
fully adhering to: the principle of that judgment, I do not think 


G) (1907) I. L. R. 31 Bom, 405; 9 Bom. L. R. 542. : 
(2) (1870) 18 M, Ts A. $91, 


« 
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that within the proper limits of its application it need be A.C J, 
brought in question here. I agree with my Lord the Chief 1913 
Justice that this case can be distinguished. Here the claim => 
appears to lie in contract and in contract still executory; so GIRDHARILAL 
that it is difficult to see how, if the contract be in reality illegal, v. 

it could be enforced at all in the plaintiff’s favour, or why, if Masmanma 
not illegal, the defendant should not be allowed in ordinary GIaDHARILAL 
course to show that he received no consideration. But I think V. 
that a still broader ground of distinction is that in this case, YesHopapat 
as found by the Courts below, no fraud was actually effectuated, Beaman J. 
and that is really the basis of the decision, as I understood it = ~~ 

at the time, given by. Jenkins ©. J. in Sidlingappa’s case. 

Upon all the other points of distinction set forth in my Lord 

the Chief Justice’s judgment just delivered I entirely agree. 


Decree set aside. 





Before Mr, Justice Batchelor and Mr, Justice Shah, 


BHOJE MAHADEV PARAB isis 


a) 


v. 
GANGABAI VITHAL NAIK.* June 23, 


Transfer of Property Act (LV of 1882), Sec. S2—Lis pendens— Maintenance 
decree—Sale of property between the dates of decree and execution proceeds 
ings—Active prosecution of suit.” 


G. (a Hindu widow) obtained in 1902 against R. and V, a maintenance 
decree, which declared a charge in her favour upon the family pro- 
perty. In 1906, R, and V. sold a portion of the property to plaintif. G, 
applied in 1907 to execute her decree and, in 1910, the property in dispute 
was sold ata Court-auction to defendant No.3, The plaintiff having 
sued for a declaration that the sale to him was binding on defendant 3, 
the lower Court held that his sale was vitiated by lis pendens. On 
appeal— 

Held, that the doctrine of lis PA had no application to a case 
where the decree was passed four years earlier and no execution pro- 
ceedings were taken, and it could not be said that the purchase by the 
plaintiff was made during the active prosecution of a contentious suit 
or proceeding. 


Suit for declaration. 
Gangabai (defendant No. 1) obtained a decree for mainten- 


* Second Appeal No. 850 of 1912, of 1911, reversing the decree passed 
from the decision of K. H. Kirkire, by B. M. Butti, Additional Subordi- 
First Class Subordinate Judge, A. nate Judge at Malvan, in Civil Suit 
P,,,at Ratnagiri, in Appeal No. 457 No. 100 of 1910, 

102 
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ance on the 24th June xr902 against her husband’s bkau- 
bandhs, Ramchandra, Vinayak and others. The decree declared 
in her favour a charge for maintenance on the family property. 

On the 20th October 1906, Ramchandra and Vinayak sold 
some fields out of the family property to Bhoje (plaintiff) for 
Rs. 1000. 

In 1907, Gangabai applied to execute her decree for the 
first time. In execution proceedings, one of the fields was 
attached; and was eventually sold to Ramrao (defendant 
No. 3) at a Court-auction on the 21st May r910. 

On the 17th June 1910, the plaintiff sued for a declaration 
that the land in suit was of his ownership and for setting aside 


the auction-sale. ee 


The defendant No. .3 contended inter alia that the sale to 
plaintiff was not binding on him. 

The Subordinate Judge decreed the plaintiff’s claim, holding 
that it was not affected by Zis ARRE on the following 
grounds :— 


* “In the suit for maintenance, the plaint simply gives a list of all the 


properties of Ramchandra and no specific property has been made a charge 
for maintenance. Defendants have shown nothing from which it can be even 
inferred that before the’ plaintiff’s purchase the property in dispute was 
specifically charged with the maintenance decree of defendants.” 

This decree was, on appeal, reversed by the lower appellate 
Court, on the following grounds: — 

“ The suit did not terminate with the passing of the decree. ` Proceedings 
in execution must be regarded as a continuation of the suit. Relying upon 
the rulings inI. L. R. 22 Bom. 939 and 6 Bom. L. R. 303, I hold that execu- 
tion proceedings revive lis pendens and a purchase during their pendency is 
therefore void.” ; - $ 


The plaintiff appealed to the High Court. 


P. B. Shingne, for the appellant.—It was an error to apply 
the doctrine of Zis pendens to this case. The moment the 
decree for maintenance was passed, the litigation was over. 
An application for execution may revive it, but till it is revived, 
it cannot be said to.exist. The cases cited by the lower Court 
against me rather'supporf me: see Shivjiram v. Waman); 
Makanji v. Babaji(2). Section 52 of the Transfer of Property 
Act also tends to the same conclusion. After the decree 
and till execution was applied for, no proceeding could be 
said to have been actively prosecuted. The English law, 


(1) (1897) I. L. BR. 22 Bom. 939, (2) (1904) 6 Bom, L, R. 303, 
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is the same and has been accepted as good here: Worsley v. A. 0. J. 
The Earl of Scarborough); Kinsman v. Kinsman). 


apie 1918 
Plaintiff is moreover a bona fide purchaser for valuable con- ae 
sideration and the decree in the maintenance suit will not Brose 
affect his position. v; 
; GanGaBar 


A. G. Desai, for respondents 1 and 2,—My client’s, i. e., re. = —— 
spondent No. 2’s title will be unaffected by any incumbrances 
or alienations made after the decree: see Sakharam v. Sada- 
shiv (3); Kasandas Laldas v. Pranjivan Asharam (4); Mohan 
Manor v. Togu Uka(s). The question of notice is immaterial : 
Kuloda Prosad Chatterjee v. Jageshar Koer (6), 

As to lis pendens, the lower appellate Court is tight: Chun- 
nilal v. Abdul Alt Khant. 


P. B. Shingne, in reply.—I am not bound by any equity in 
efendant No. 2’s favour: Venkatesh Govind v. Maruti (8). 


BATCHELOR J.—This ‘appeal, ‘which is preferred by the 
laintiff in the original suit, arises in the following circum- 
tances :— 

In 1902 the rst. defendant Gangabai kom Vithal obtained 

a decree for her maintenance against Ramchandra, Vinayak 
and others. The plaintiff isa purchaser, from some of these 
judgment-debtors, of two of the plots mentioned in the main- 
tenance suit, but in this appeal, we are concerned only with 
one of these two plots, namely, Survey No. 108 Falni Nos. I, 
2 and 4 and Plot Nos. 1, 2 and 3. This purchase was made by 
the plaintiff in 1906. Prior to then no attachment or other 
proceeding had been taken out by the first defendant under 
her decree of 1902. In 1907, however, she applied for execution 
of her decree for maintenance. In rgro this particular plot 
along with others was attached and sold, and was purchased 
by the third defendant. 

The suit was brought by the plaintiff for a declaration that 
the sale to him in 1906 was binding on the rst and other 
defendants and in order that the Court should set aside the 
auction-sale of gro. l ; 

In the trial Court the plaintiff succeeded. He was, however, 
defeated in the lower appellate Court, the learned Judge 


(2) (1746) 8 Atk, 392. (5) (1885) I. L. R. 10 Bom, 224, 
(2) (1830) 1 R. & M. 617. . (6) (1899) I. L. R, 27 Cal. 194. 
(8) (1878) P. J. 147. (7) (1901) I. L, R. 23 All, 333, 


(4) (1870) 7 B. H. O, R. (A. ©. J.) 146. (8) (1886) I. L. R. 12 Bom, 217, 
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A.C. J. being of opinion that the doctrine of lis pendens was fatal 
1913 tO his suit. f 


_~ The first point that we have to decide is whether this view 
Buosz of the learned Judge of the Court below was right. It appears 
v to me that, in the circumstances of this case, the doctrine of 


eee lis pendens cannot be applied. The decree which was obtain- 
Batchelor J. ed by the first defendant is Ex. 6; and the purport of it 
~~ wasto place a charge in her favour upon the family property. 
It was declared that her charge was for arrears amounting 

to Rs. 61 and for future maintenance. 

As I have noted, the decree was obtained in 1902. Plain- 
tiffs purchase was in 1906, and between these dates no 
execution or other proceeding in the litigation was at any 
time pending. It was not tilla year after the plaintiff’s pur- 
chase that the decree-holder applied for execution of her 
decree. 

The learned Judge below realized these facts which he has 
correctly stated. He says, however, that proceedings in 
execution must be regarded as a continuation of the suit, and 
the purchase during their pendency is consequently void, and 
he refers to the cases of Shivjiram v. Waman) and Makanjt 
v. Babaji(2). It seems to me, however, that if these cases be 
accurately apprehended, they will be seen to be hostile rather 
than favourable to the view which the learned Judge took. 


In the first place, however, I must note that the phrase used 
by the learned Judge as to this being a purchase “ during the 
pendency of the execution proceedings” is incorrect. The 
‘purchase, as the Judge himself observes in another part, was 
made prior to the institution of execution proceedings. 

The doctrine of lis pendens is for us embodied in s.’ 52 of the 
Transfer of Property Act which, so far as concerns the present 
appeal, limits the applicability of the doctrine to purchases 
made “ during the active prosecution in any Court of a conten- 
tious suit or proceeding.” If these words are not to be strain- 
ed, but are to carry only their natural and ordinary meaning, 
it seems to me clear that they cannot cover such a case as this. 
The decree had been passed four years earlier. The execution 
proceedings were not yet taken, and I think it is not possible 
with any propriety of language to say in these circumstances 
that this purchase by the plaintiff was made during the active 
‘prosecution of a contentious suit or proceeding. 








(1) (1897) I. L, R. 22 Bom, 939, (2) (1994) 6 Bom, L. R. 303. 


VOL. XV.] THE BOMBAY LAW REPORTER. 813 


Mr. A. G. Desai for the ‘respondents endeavoured to assi- A, ©. J. 
milate the facts here with those with-which Sir Arthur Stra- 1913 
chey C. J. was dealing in Chunni Lal v. Abdul Ali Khan). — 
There, however, the Chief Justice was speaking expressly of  Buosu 

mortgage decrees only, and while it is clear that in mortgage V. 
suits the dis is not terminated by the decree nisi, but only by PANGON 
the final decree, I do not think that any such distinction can Batehelor J. 
properly be made in regard to the decree which we have before 
us. In my opinion this decree awarding maintenance and laying 
a charge for it upon a particular property was a final decree: 
and, as such, it ended-the ¿itis contestatio. Ifthat isso, then I 
think under the rulings by which we are bound, the plaintiff 
is entitled to succeed, and I rely in particular upon the same 
cases which the learned Judge below cited in support of his de- 

ision. Sir Charles Farran’s judgment in Shivjiram v. Waman (2) 
s, I think, of special importance. The facts there were that 
the impugned sale was made to the defendants while the 
plaintitPs execution proceedings were actually pending. It 

as held that the sale was therefore to be considered as made 
pendente lite. Even this conclusion was not arrived at with- 
out some little difficulty ; for the Chief Justice begins by saying 
that “the general rule of law is that the dis pendens, except 
in administration suits and suits for an account in which the 
decree is the inception of subsequent proceedings, ends with 
the decree. This,’ as his Lorlship says, “ was laid down by 
Lord Hardwicke in Worsley v. Earl of Scarborough (3) and 
was recognized by Sir Charles Sargent C. J. in the above cited 
case of Venkatesh Govind v. Maruti(4), In Kinsman v. Kinsman 
(3) Lord Lyndhurst says: ‘After the decree, and before execu- 
tion, [ which is precisely the case before us now in this present 
appeal | it was not pretended that dis pendens could any longer 
exist’.’’ The question, however, that Sir Charles Farran and 
Mr. Justice Candy had to consider was whether execution 
proceedings, which had been instituted, can be said to revive 
or give continuance to the Jis which otherwise had terminated. 

In view of the numerous Calcutta decisions which had been 
approved in principle by the Judicial Committee, though they 
were hardly consistent with the’ observations of. Sir Charles 
Sargent in Venkatesh Govind v. Maruti (4), the learned Judges 
came to the conclusion that execution proceedings subsequently 
(1) (1901) I. L. B. 28 All. 331, 384. (4) (1886) I, L. B. 12 Bom. 217, 
(2) (1897) I. L. R. 22 Bom, 939. (5) (1880) 1 R. & M: 617. 
(3) (1746) 3 Atk. 292, 
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filed did operate to revive the Zis pendens. That, however, as I 
have said, was a case where the purchase was made during the 
actual pendency of the execution proceedings and Makanji v. 
Babaji (ı) was another case of precisely the same character. 
There is no case which has gone the length to which respond- 
ents are forced to ask us to go here. The case which nearest 
approaches the needs of the respondents is that of Rachappa 
Nilkanthappa v. Mangesh Mahadaji (2). That, however, as I 
regard it andas I understand the judgment of Mr. Justice 
Ranade,.was a case decided rather upon its own peculiar 
facts than upon any hard and fast point of princi- 
ple. The peculiar facts were that although the sale had 
been rapidly interposed between the decree and the exe- 
cution proceedings, yet no appreciable delay had occurred 
on the part of the decree-holder, and while the sale took place 
only a few days before the execution, the darkhast had been 
given only a few days after the decree had been passed. The 
view of the Court, therefore, appeared to be that though 
the purchaser had been abnormally active, his opponent had 
been as active as the Jaw required. Moreover, it is to be 
observed that in that case the Court was dealing with a mort- 
gage decree and that in sucha suit the ¿is would not termi- 
nate until there had been a final decree. 

“As to Dose Thimmanna Bhutta v. Krishna Tantri (3), to 
which reference was also made, it appears that there- was no 
question but that the alienation was effected during the pend- 
ency of the actual suit. On the whole, therefore, no case, as 
I have said, goes so far as to support the judgment now under 
appeal, and from the language used by Sir Charles Farran, I 
am led to suppose that the cases have already been taken as 
far as he would have approved. 

For these reasons and because of the words of s. 52 of the 
Transfer of Property Act, I am of opinion that the doctrine 
of Jis pendens cannot be made to apply to such facts as those | 
in this case. I ground my decision on the opinion that this 
purchase was not made during the active prosecution of any 
contentious suit or proceeding. 

Mr. Desai next contends that his client, respondent No. 2, ” 
isa Court purchaser andeconsequently his title relates back 
to the date of the mortgage and is unaffected by any incum- 
brances. He refers to the authorities of Sakharam v. Sada- 


(1) (1904) 6 Bom. L. R. 303. (3) (1906) I. L. R. 29 Mad. 508. 
(2) (1898) P. J. 986, 


+ 
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skiv G), Kasan Laldas v. Pranjivan Asharam C) and Mohan A. O. J, 


Manor v. Togu Uka (3). These decisions appear to me to 
establish the propositions for which Mr. Desai contends. Iam 
also of opinion under the authority of Kuloda Prosad Chatter- 
jee v. Jageshar Koer (4) that the plaintif’s purchase was 


Subject to the charge in favour of the first defendant irrespective CAYGABAI 
of the question whether the plaintiff had or had not notice of Batchelor J, 


that charge. | 

On these grounds I hold’that the decree under appeal ought 
to be set aside and in its place there should be made a decree 
allowing the plaintiff’ to recover this property in suit from the 


third defendant on condition that the plaintiff pays to the - 


third defendant the sum for which the property was put to sale. 
f there is any question as to this amount, or if, as we under- 
tand, this property in suit was sold together with another 
Toperty as one single parcel, then the proportionate sum to 
e ascribed to this plot in suit must be ascertained, by the 
lower Court in execution. aa 
The appeal being thus allowed, the appellant must have his 
costs throughout. 


SHAH J.—I concur. With reference to the question of dis 
pendens, I desire to add that having regard to the facts in this 
case, which have been stated by my learned colleague in his 
judgment, I am of opinion thaè there was no active prosecution 
of any contentious suit or proceeding from 1902 to 1907 
(i. e., from the date of the decree to the date of the execution 
proceedings), within the meaning of s. 52 of the Transfer of 
Property Act. I think'that the decree for maintenance, when 
it was passed, really put an end to the litigation. The case of 
Venkatesh Govind v. Maruti(s) is clearly an authority for the 
view that the litigation was terminated by the decree, which 
only remained to be executed if necessary against the properties 
mentioned in the decree. Though it was not a case under 
the Transfer of Property Act, I think the ratio decidendi of 
that case applies to the present case The decree creating a 
charge on property in the present case is substantially similar 
to the decree in Venkatesh’s case, jn which the decretal 
amount was ordered to be paid “ on the liability of the land 
in the plaint mentioned”, The‘ observations of Sir Charles 
Farran C. J » in Shivjiram v. Waman(®), as I read them, do 

(2) (1878) P. J. 147, (4) (1899) I. L. R. 27 Gal. 194. 


(2) (1870) 7 B. H. C. R. (A. C. J.)146. (5) (1887) I. L. R. 12 Bom, 217, 
(3) (1885) I. L. R. 10 Bom. 224. (6) (2897) I, L. B. 22 Bom, 939, 
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A.C. J. not in any way conflict with the reasoning upon which the 
1913 conclusion in Venkatesh'’s case is based. The point which 
~~ arose for decision in Shivjiram’s case really did not arise in 

Buoss the case in Venkatesh’s case, as in the latter case no execution 
Ue proceedings were taken. As regards the general statement 
Gangapat about the doctrine of lis pendens, the observations in both the 
Shak J. cases are in harmony, and, in my opinion support the appel- 
— Iant’s contention. 

As regards the case of Rachappa Nilkanthappa v. Mangesh 
Mahadaji(, which is relied upon on behalf of the respondents, 
having regard. to the facts in that case as stated in the judg- 
ments, it is clear that there was no appreciable lapse of time 
after the decree and before the institution of execution proceed: 
ings, and the case clearly turns upon the special facts of tha 
case, Mr. Justice Parsons observed that the decree itself opera’ 
ed as an attachment of the property and nothing remained but 
ask the Court to sell it. Mr. Justice Ranade said as follows :— 
“It is clear that if lis pendens was revived by reason of thi 
prompt execution, the appellant’s deed of purchase must bg 
considered as thouzh it had been passed after the suit was in 
stituted and before it was decided.” I am unable to treat mi 
decision as an authority for the broad proposition, which the 
respondent has contended for in this case, that whatever may 
be the interval between the ‘date of the decree and the insti- 
tution of the execution proceédings, the moment the execu- 
tion proceedings are taken, the ¿is must be deemed to be 
pending during that interval, and all dispositions made during 
the interval must be subjected to the doctrine of Zis pendens. 

As regards the second point I think that the plaintiff must 
be held to have purchased the property subject to the charge 
created by the decree in favour of defendant No. 1: see 
Kuloda Prosad Chatterjee v. Jageshar Koer\2). The defend- 
ant No. 3 has become entitled to that charge as an auction- 
purchaser, and before the plaintiff could recover possession 
of the property, he is bound to satisfy the charge thereon. 


Appeal allowed. 


i ra er aha i a 
(1) (1898) P, J. 386, (2) (1899) I. L. R, 27 Cal, 194, 
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Morigdge—-Prior ‘mortgage—Suit on mortgage~Puisne mortgagee not a party — S3 
: Puisne mortgagee not bound to ‘accept’ the ‘amount of mortgage thoney’ ta 
 ideclared by decree—Suit by pursne -novigajee-—Purchase’ by: himself with 

, _ permission of: the, Court—Puisne morigagee entitled to all rights-of: morti 

. 1) Gagor- His mortgage not eutinguished Transfer iof Property Act (IVi: of 
1882), Sec. 20%, i ' 


' r ai Ay ee = ' i waT 
‘ CORRO Sa bua, yaf abe. t'o GG datt 
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Certain property was first mortgaged in .1886 to Vi ‘and? Was- mort! 
«+ gagedy again in 1837 to Hs In 1892;'V obtdined/a decreein terms of an 
„award -for;his mortgage, debt.;, to thig suit, Hwas,yiot-a patty., In 1896, 
V’s alienee obtained another decree, „based, on, ;compromise, - for. the 
mortgage debt and other debts. To this also H, was not;; party, In;1895, 
H obtainéd a decree'on his mortgage, without, making V_a party tọ 
' “the biit,- ‘Ini'éxecution of tHe decree,’ H purchased the property with 
the permission of the Court, in 1898: the sale was held subject tò' the 
first mortgage of ‘1886; . In!1908,. the décrée of 1896: was-executed:; land 
H was made a party to the execution proceedings, H contended that 
‘‘he‘was''not bound bý thé decree of'1896 ‘to‘which he was’ no ‘party ; and 
that it. was" .permissible.to him. to:have:.the. amount ~of ‘the : first 
nrortgage, determined again, |The ‘dectige-holder urged (1) that by-his 
de: purchase at the auction-sale ‘H's right as second mortgagee had been 
extinguished, and ‘as purchaserghe was bound by the decree by which 
"’ “themortyagor was bound; ahd (4) that H did úothing to show that hia 
“1. intended to keep ‘alive his’ mottgage':—- Se urbe usb ie 
12 Held, (1)'that considering’ H's position’simply‘as'a’ Second: indrtgayes, 
s. he was entitled:to; redeem the first mortgage; sand: wasmot: bound by 
7 auy adjudication, as ,to the, mortgage-amount jbetween , the mortgagor 
and first: mortgagee., 


al 


A ane como SLD at Vel A gO, yates th 
(2) That as auction-purchaser H became entitled to all, the rights 
‘which thé mortgagors and the “mortgages had ‘at the date “of the sale, 
il'e., to'all the rights'of'the mortgagors a they’ ‘éxistod’at the date ot 
- the mortgage, upon which the decree was basédy LIND ioo. 1. 

ozi! J(aj! That.H must be: presumed to have’ intended to’ 
alive, as it was, clearly for his -benefit,to do sọ, 
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- The property:in:dispute was first mortgaged in’1886 to Vithal- 

~. . e | 

tao. . It was mortgaged.again. in 1887.. to. Huchrdo. -In «1892, 

Vithalrao, obtained a. .decree against:uthe mortgagors, -The 

decree was passed on.an -award.-.Huchrao ‘was not-a -party 
* First -Appeal No. 237.0f 1912. Belgaum, 


from the decision of G, N, Kelkar; 1908, 
First. Class Subordinate Judge ab ` ° $ a 


gallo 


in- ‘Darkhast No.’ ‘nz! of 
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A, ©. J, tothe suit. Vithalrao assigned his rights to Sadashiv (plain- 
i 1918 tiff). In 1896, Vithalrao’s assignee obtained a fresh decree 
ṣ- against the mortgagors for the mortgage-debt of 1886 and 
Suanxai Other debts. This decree also was based on an award ; and 
v. Huchrao was not a party to it. . In 1895, Huchrao sued on 
SavaSHIV his own mortgage. The prior mortgagee was nota party to 
the suit. A decree was passed in that suit in terms of an 
award. In execution of the decree, the property was sold sub- 
ject to the first mortgage of 1886. At the auction-sale, in 1898, 
Huchrao purchased it himself with the permission of the 
Court. In 1911, Huchrao sold his rights to Shankar Karguppi 

and others (defendants). 

In 1908, the decree-holder applied to execute the decree o 
1896, by sale of the mortgaged property. Both Huchrao an 
Karguppi were made parties to the proceedings. 

The Subordinate Judge held that the defendants were bound 
by the decree of 1896 to the extent of the property in their 
hands. 

The defendants appealed to the High Court. 


E. H. Kelkar, for the appellant.—We are not bound by the 
decree under execution. Huchrao was not a party to Vithal- 
rao’s decree of 1892. He was also not a party to the decree 
under execution. We are therefore in the position of a puisne 
mortgagee and are entitled tb redeem the prior mortgage of 
Vithalrao and to have an account of that mortgage taken again: 
Pandurang Jasvant v. Sakharchand Malji(). The mortgage 
of Huchrao was not extinguished by virtue of the decree 
obtained upon it and of the sale held in execution thereof: see” 
Debendra Narain Roy v. Ramtaran Banerjee); Ram Churn 
Sing v. Dhaturi Sing); Ram Narain Sahoo v. Bandi Per. 
shad(#). We have therefore not lost the right to redeem 
Vithalrao’s mortgage. A purchaser at an auction-sale be- 
comes the owner not only of the mortgagor’s rights but also 
of the mortgagee’s rights: Maganlal v. Shakra Girdhar (5). 





C. A. Rele, for the respondent.—The appellant is no longer 
a puisne mortgagee and isnot entitled to redeem Vithalrao’s 
mortgage. He is bound by the decree by which the original 
mortgagors were bound at the date of the auction-sale held in 
execution of Huchrao’s decree. Huchrao having obtained a 
(1) (1906) I. L. R. 31 Bom. 112; (3) (1890) I. L. R. 18 Cal. 146. 


8 Bom. L. R. 861 (4) (1904) L. Le R. 31 Cal. 737. 
(2) (1903) I. L- R. 30 Cal. 599, 605. (5) (2897) 1. L. R. 22 Bom. 945, 
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decree on his mortgage, having sold the property in execution, A. ©. J. 
and having purchased it himself, his right as second mortgagee 1913 
was extinguished: Ramkrishna Sadashiv v. Chothmal(). Quo 
Section 74 of the Transfer of Property Act has therefore no SHANKAR 
application to the case. The doctrine of merger applies: v. 

s. I01 of the Transfer of Property Act. Huchrao did nothing to PATARIN 
show that he intended to keep alive his mortgage. He pur- 

chased at the Court-sale a year or two after 1898. If he had 
intended to keep alive his mortgage or if the continuance of 

the mortgage had been for his benefit, he would have brought 

a suit to redeem Vithalrao’s mortgage long ago. 


Kelkar, in reply. Å r ji 
ur, adv. vult, 


SHAH J.—This is an appeal arising out of certain execution 
roceedings under the’ following circumstances :—Certain pro- 
erties were mortgaged by Venkatesh and others to Vithalrao 

in 1886. They were mortgaged again to Rao Bahadur Huch- 
rao in 1887 by the same mortgagors. In 1892 Vithalrao obtain- 
eda decree on an award on his mortgage against ‘the mort- 
gagors to which decree Huchrao was not a party, and subse- 
quently in the same year he assigned his rights to the Kanbargi- 
kars, who are now represented by the present plaintiff (decree- 
holder). In 1896 the Kanbargikars obtained a fresh decree 
against the mortgagors for the. mortgage-debt of 1886 and for 
other debts, which the mortgagors owed to them, in respect 
of the lands mortgaged in 1886 and some other lands. This 
also was a decree on an award and Huchrao was not a party 
to it. In 1895 R.B. Huchrao-got a decree against the mort- 
gagors on his second mortgage directing the sale of the mort- 
gaged property subject to the first mortgage of 1886 in favour 
of Vithalrao. The first mortgagee and his assigns were not , 
joined as parties to this suit by Huchrao. In execution of 
his decree Huchrao, with the permission of the Court, himself 
purchased the property subject to the first mortgage of 1886, 
at a Court-sale in or after 1898. Huchrao sold his rights as 
auction-purchaser to the Karguppikars in 191r. : 

The decree-holder applied in 1908 to execute the decree 
obtained on an award in 1896 against the mortgagors; and to 
bring to sale all the properties—including the properties, 
which were mortgaged to Vithalrao in 1886 and again to 
Huchrao in 1887. The application was made inthe first 

(1) (1888) J. L. R. 13 Bom. 348. i 





t 
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Al, C3 Ji. instance against the mortgagors ọr.their legal representatives. 
, Subsequently. on, the decree- holder’ s application :;Huchrao' and 
19131 
wre, the Karguppikars were Joined as, defendants. Nos.:7,: 8 and: a 
Snankaz-.’ respectively in.the present execution proceedings. 

Ds : The-facts:as stated above ate admitted by both.the par ties 
Siete” In ithe lower Court several issues were raised. But the contro-: 
Shah J. versy in;this appeal is confined to issues Nos. 11 and 4. The: 

—~ lower Court held that: Huchrao and the -Karguppikars ‘were 
necessary, parties to these. proceedings, and that they : were’. 
bound,, by, the decree under execution though they were:not! 
parties to it. In the.appeal, which has been préferred:by defend-.. 
ants 8 and 9 (the Karguppikars) against the order made.by the 
lower Court, on the basis of the above findings, the correctness 
of the findings on both the issues is questioned. 

„It is contended, on ;behalf.of the<appellants “that -'‘théy!ate 
not bound:by the decree but:that they are entitled to: redeem 
the first: mortgage. in-favour.of' Vithalrao and to have ‘the 
mortgage,amount determined again: So far as the appellants’ 
right to redeem the mortgage of -1886:is concerned, the: decree: 
holder does not contest it.’ The aca) poiat in dispute between . 
by. the desis, under execution. - COo nan 

-The appellants shave ;got: ‘all. the rights i Sida had! 
and, if ‘Huchrao, would-not bé.bound by the: decree’ the appel: ` 
iants clearly, would not be:boundpy’ ‘it.’ It is necessary, there: 
fore, to consider, Huchrao’s rights. We’ think that Huch- ' 
raoinot being a,party to the decrees not'bound by:it: ‘Huch:- 
rag-as. a second, mortgagée Ccould-have been and-should have: 
been joined . as, a -party tothe decree of i892 as well: as‘to the 
decree of .1896., But he was not,so,joined. . Considering Hiich-* 
140;$,position simply,as a second mortgagee; we’ think it is” 
clear that he wọuld,be, entitled: to: redeem the'first mortgage 
and would . snot, be bound ;by any adjudication as’ to the mort:'i 
gage. amount, between the mortgagors-and first mortgagee. 
While redeeming . the ‘first mortgage :he. would 'beentitled to” 
have, the mortgage amount.determined again as betweén him-- 
self and the first mortgagee... This appears to usto be a neces" 
sary,.consequence of the second mortgagee not being "1 ‘made a 
party. to, the, suit, between ' the on Seah and the first môrt f 
gages. cos af , i totes 

oln the,case of Vines: Ounae Sroa Vi Misi: ‘Zahoor' 
Fatima), their. Lordships observe’ that. a wit have 
(2) (2890) L, R. 17 L. A. 201,212. 
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taken transfers fofi propertý- subjects to..a.mortgage cannot bë. A. 0. J. 
bound by:iproceedings on a: subsequent.rsuit betwen: the prior 4943, 
mortgagee; and the;mortgagor,:to: ‘which: they,.arenever made, cw. 
parties.. The, casesoof , ThenappawCheltian iv. „Marimuthu Saawwar- 
Nadan (1) and of Debendra Narain Roy v. Ramtaran Baner-{ W: 
` jee(2), also.supportithe sameoviewyi1 guni funeral, ¢ BADASHIV 
„We, have so far’ considered. thei sain of Huchrao asa, Shah J 
second: rmortgagee.rIn;, the absence;,qf anything more, the ~~ 
» decree; could notubes sbinding ‘upon, Huchraos: ; But it. is, argued 
on behalfjof the. plaintiff degree- holder) that,; because, Hychrao . 
obtained a; ‘decree; on hismortgage, ;had the ;property sold in 
execution, and purchased it:-himselfsat.the -auction-sale,, his, 
right as.secõnd .mortgagee: hasbeen extinguished and that as 
a -purchaser:he is bowad,by!.the, decrees, by which the oniginal: 
artgagors 3owere bound, at, thesdate;, of» „the augtion- sale..,,;In. 
ur,opinion: this, conteation js ; based - apon, a misconception. of 
he. auction purchaser S; position, in, - „the, case sot a mortgage: - 
decree. In a-number.of. decisions.of; this, Courts. it.has, been , 
held that the ae at an, auction-sale becomes: the, owner, 









way, 


the. n of, the) oleae as, ee at, ie. ‘date. of ‘the, 
mortgage.: see, Khevraj Jusr up: Ye Lingaya?); Dadoba, Ariat f 
v3i Damodar, Raghunath) ; apd Maganlal .v.,Shakra, Gir-, 
dhar(§). -If this rule.is,; applied to; the present, case, it is clear | 
that.as, ,auctionspurchaser Huchrao... became. - entitled to, all ‘the: 
rights which the mortgagors and, the mortgagee had at the . 
date of the,:sale d. .&.,)3to, all: the urights,:of , the. „mortgagors as- 
they sexistedatrthen date, ofthe : mortgage, upon -which the, 
decree was based: os Thus by- the purchase. Huchrao obtained 
sope additional,right, but there, „was; no, derogation ; from.any - 
of the rights; which, he possessed as second, mortgagee, before 
: the. sale. adt has:been ged that. when.: the., pugchaser is the 
mortgagee -imselfy the cights of: the, mortgagee J become exting-, 
uished, and ithe, purchaser g gets only the mortgagor’s rights. 
Wg think, that the circumstance..-that the ;purchaser ,is.the . 
mortgagee himself,and not,a,third person- makes, no. difference 
in the result, so far as the 2 present point js concerned, - - Huch- f 
Tag: as,auction-purchaser. got, all , the ‘rights,... which, a, »stranger 
: would, haye,got,as.a. purchaser and nothing. less, . AS,observed: 
by their ‘Lordships of the Judicial ;Committee. in, Mahabir 
(1) (1208) I. Ee-Roa1 Mad. 258. very (4) (1891) T, L., R. 16 Bom. 486. 


(2) (1903) I: LAR, 80 Cal: 599. `° ° (5) (1897) I. Ik, R; 22 Bom. 945," 
(3) (1873) I. L. R. 5 Bom. 2, pe 
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A. 0. J. Pershad Singh v. Macnaghten() “ leave to bid puts an end 
1913 tO the disability of the mortgagee and puts him in the same 
-~ position asany independent purchaser.” Itis not denied in 

Smavrar this case that Huchrao purchased the property after obtaining 
De leave to bid. . 
Sapasmtv Tt ig further urged that Huchrao did nothing to show that 

Shah J. heintended to keep alive his mortgage. We do not think 
—— that it was necessary for him todo anything to keep the 

rights alive. By virtue of the purchase, he got certain rights 
as purchaser which include the rights of the mortgagee. His 
rights-as second mortgagee are not directly asserted as such 
but as having passed to Huchrao the purchaser. To the state 
of facts, such as we have, neither s. 101 of the Transfer of 
Property Act nor the principle underlying that section has any 
application, Assuming, however, that the section or the prin- 
ciple thereof applies, it is clear that under s. Ior of the Trans- 
fer of Property Act the incumbrance was not extinguished, as 
it was clearly for the benefit of Huchrao to continue it. Even 
apart from s. ror of the Transfer of Property Act, the result 
would be the same. It isa well established rule that a Court 
should presume in the absence of any evidence to the con- 
trary that the incumbrancer intends to keep the incumbrance 
on foot, when it is for his benefit to doso. In the present 
case Huchrao must be presumed to have intended to keep it 
alive, as it was clearly for his benefit todo so: see Gokul- 
doss Gopaldoss v. Rambux Seochand (2) and Thorne v. Cann(8). 
We, therefore, hold that Huchrao as second mortgagee was 
entitled to redeem the first mortgage, that as purchaser at the 
Court-sale in execution of the decree on his mortgage he got 
that right, that he is not bound by the decree under execu- 
tion, and that the Karguppikars as claiming under him are 
entitled to redeem the first mortgage in favour of Vithalrao, 
and to have the amount payable on the said mortgage deter- 
mined as between themselves and the present decree-holder. 

In this view of the case, both parties are agreed that the 
questions between the decree-holder and the Karguppikars 
cannot be determined in these execution proceedings, but must 
be left to be decided in a separate suit. 


The result, therefore, is that the appeal is allowed and the 
darkhast dismissed as against defendants 7, 8 and 9 with costs 
throughout on the plaintiff. Appeal allowed. 


(1) (1889) L. R. 16 I. A. 107. (3) [1895] A. C. 11, 18, 29, 
(2) (1884) L. R, 11 I. A. 126. : 
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Before Sir, Basil Scott, Kt., Chief Justice, and Ir. Justice Beaman. 


_ BAI KASHIBAL 
V. 
SHIDAPPA ANAPA PUJARI* 


Civil Procedure Code (Act V of 1908), Sec. 115, O. XXIL, r, 1—Suit—With- 
drawal--Closing of evidence—Plaintiff given time after close of evidence to 
produce documents to counteract defendant's documents—Non-production 
of documents--Suit cannot be allowed to be withdrawn with permission to 
file a fresh suit. , 


_ After the witnesses of both the plaintiff and the defendant had been 
examined, the Subordinate Judge gave time to the plaintiff to adduce 
documents in rebuttal of those filed by the defendant. At the ex- 
piry of the period the plaintiff repesented to the Court that the 
documents had not been obtained; and on his application, the Subordi- 
nate Judge allowed him to withdraw from ‘the suit with liberty to insti- 
tute a fresh suit on the same subject-matter : 

Held, that the Subordinate Judge had acted with material irregularity 
in the exercise of his Jurisdiction, inasmuch as he erroneously allowed 
the plaintiff to try and produce documents to counteract those produced 
by the defendant after the hearing was finished ; and that the failure to 
produce them was not a sufficient ground for allowing the plaintiff to 
put the defendant to the trouble and annoyance of a fresh suit. 


SHIDAPPA brought a suit in the Court of the Subordinate 
Judge at Athni, to recover certain property from Kashibai 
(the defendant). During the“course of the suit both the parties 

adduced all the evidence that they had to give in the case and 
the cases of both the plaintiff and the defendant were closed 
and the case stood over for judgment. The plaintiff next 
applied for and obtained time to produce certain documentary 
evidence. The evidence was not produced, but on the day 
of hearing he applied to the Court for leave to withdraw the 
suit with liberty to bring a fresh suit. The Court granted 
the leave. 

The defendant applied to the High Court against the order 
granting the leave. 


G. K. Parekh, for-the applicant. 
_K. H. Kelkar, for opponent No. r! 


Scott C. J.—In this case the Subordinate Judge of Athni, after 
the’ case of both the plaintiff and the defendant was closed and 


* Civil Application No, 55 of 1913, Subordinate Judge at Athni in 
under Extraordinary jurisdiction, Civil Suit No. 417 of 1923, , 
from an order passed by K, R. Natu, 
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A. ©. J. all their witnesses had been examined, gave time to the ‘plaintiff 
1913 fom the 13th to the 27th of September to adduce documents 
~~ to counteract the effect of ‘documents filed on the 13th by 
Bar, the defendant. Then on the’ 27th, on the application of the ' 

Kasabat plaintiff, and thé ‘allégation that the documents had not yet- 

ean been obtained, although no specific documents were mentioned; 
—  _ the learned Judge allowed the plaintiff to withdraw from the. 

Scott C. J+ suit with liberty:to institute a fresh suit on the same subject- 

matter‘onpaymeht of the defendant's’ costs.‘ The pérniission 
was given under O. XXIII, r. 1, which enables the Court to' give 
such permission if it.is satisfied, that the suit. must, fail by 
reason of some formal defect or that there are: other. sufficient 
grounds: for allowing’ the plaintiff to ‘institute a'fresh suit. 
Having the'gtounds' of'the ‘ordet' before üs, we dre’ of opitiion, 
that the learned Subordinate Judge has acted with’ material 
irrégularity in the Exercise of his jurisdiction. The hearing was 
finished and it was a very ill-advised order which permitted 
the plaintiff to try and produce documents to counteract the 
documents filed by: the defendant after all the witnesses ‘had 
been ‘examined.! 'His'failire to’ produce such’ document's “was 
not sufficient ground ‘for allowitig liim to put ‘thé défendant 
to the troublé and ánhoyance of a fresh suit. “The case is 
very much‘the same as’ óne which came: before the’ Calcutta 
High Court.: ' Hira Lal Mitra v. Udoy Chiandra'Dey(- We 
make the Rule absolute’ with'costs.. Weset Asidé- the’ order 
of withdrawal-and direct that the'suit be proceeded with. © » 
pe powers © -© Rule madé absolute, 


heat. 


wit 


Lon 





"Before Mr, Justice Batchelor and Mr, Justice Shah. ` a te} 


sha Sf lsh ys, 


1918 RAMKRISHNA GOPAL JOSHI cu". wi" 
mw SUAS aie h aa i U agay ig a 
July 29. CHIMNAJI VYANKATESA.* eao afla 


oe eee e ee ee ‘ i f 
Hindu Law—Adoption—Hather’s sister’s son—Viruddha Sambandha, 


Under Hindu law it is competent to adopt a father’s sidter’s soni? 


SuIT for declaration and injunction, 

One Gopal died leaving him surviving his widow, Radhabai. 

* Second Appeal No. 581 of 1912, the decree passed by V. V. Pataskar , 
from the decision of F. J, Varley, Sccond Class Subordinate Judge at 
‘District Judge of Khandesh, in Yawal, in Civil Suit No. 815 of 1908 
Appeal Nov 78 uf 1910, confirming (1) (1912) 16 C. W. N. 1027, ' 
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She adopted Ramkrishna (plaintiff) who was Gopal’s father’s A C.J. 
sister’s son. ‘ 1913 
Ramkrishna next sued, as the adopted son, fora declaration =~~ 
that he was entitled to his turn ina tight to worship and to Ramxrrisuxa 
receive the presents offered to God Murlidhar, and for a perpe- i 
tual injunction restraining the defendants from interfering omtr 
with him. i ; 
The first Court dismissed the suit on the ground that the 
plaintiff had no right to sue as he could not be the adopted 
son of Gopal. 


„On appeal, the District Judge arrived at the same conclusion, 
on the following grounds :— o 


Plaintiff is admittedly.the son of Gopal’s father’s sister, and the question 
is whether the adoption is invalid in consequence of the sister not being in 
r virgin state capable of being marriéd to the adopter (Gopal), The 
rmative finding of the lower Court is challenged on the strength of the 
se reported in I. L, R, 32 Bom. 619 of seg. and followed in 11 Bom, L, R. 
175. ‘The parties to the present suit are Brahmins, and I am unable to 
nd that the result of these two reported cases clashes with the general 
roposition that no one-.can be adopted whose mother the adopter could 
not have legally married (Dattaka Mimansa, section 20), vide Mayne’s Hindu 
Law (6th Edition), section 135.- In the present case we are dealing with 
the son of an aunt (Gopal’s father’s sister), and as an authority for treating 
her as within the prohibited or “ incestuous”? degree (viruddlia sambandha) 
we have the reported cases L, R. 26 I. A, 153, and I. L, R.11 Mad. 49. It is 
difficult to understand why, if upon al? agreed authority the mother’s sister’s 
son comes within the rule, the father’s sister’s son, who is equally an 
aunt, must not similarly be brought within the rule of the reported cases 
brought to the notice of this Court. I. L. B. 32 Bom. 619 is dealing with 
arelationship which has only two of three pravaras common, the gotras - 
being different. K N 


The plaintiff appealed to the High Court. 


D. A. Khare, for the’ appellant. 
N. M. Samarth, for respondents Nos. 2, 4 and 7 to g. 







BATCHELOR J.—The parties to this case are Brahmins, 
The question involved in this appeal is as to.the validity of 
the adoption of the plaintiff. The fact of his adoption is 
admitted. The adoption was madeby one Radhabai, the 
widow of Gopal, and before his adoption -the plaintiff was 
Gopal’s father’s sister’s son. The question is whether the 
plaintiff’s adoption isin law invalid by reason of the rule 
that no one can be adopted whose mother the adopter could 
not have legally married. It is conceded that there could 


104 i 
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A. ©. J. have been no legal marriage between Gopal and the plaintiff’s 
191g mother in her maiden state. .But the point seems to us to 
CO have been set at rest by the decisions of separate . Benches of 

Ramxrisuna this Court, that is to say, the two decisions in: Ramchandra 

Gone as Gopal) and Yamnava v.: Laxuman (2) The basis 

TMNAIT. of these decisions is that the rule, that no one can be 

Batchelor J. adopted whose mother the adopter could not have legally 
— married, must be restricted to the cases of the daughter’s son, 
the:sister’s son and the mother’s sister’s son. The present 
being a case of the father’s sister’s son is outside the prohibi- 
tion,.as that prohibition has been interpreted in these deci- 
sions. The decisions are binding upon us and we think it is, 

too late now to attempt to question these. , 

Having regard to the course which the suit has taken in 
the’ trial Court and the lower appellate Court and the issur 
therein framed and found upon, the result of this decision 
to the validity of the plaintiffs adoption is:that the decre 
under appeal must be reversed and in its place there mu 
be made a decree granting plaintiff the declaration that he id 

the validly adopted son of Gopal Joshi, that as such he is 

entitled according. to his turn to worship and to receive the 
presents offered to the image of the God Murlidhar and others.’ 
There will be a perpetual injunction enjoining the defendants 
not to interfere with the plaiptiffin the exercise of these 
rights. The plaintiff is also entitled to mesne profits in respect 
of the fees which the defendant may have received during 
the turn of office which should have fallen to the plaintiff. 
The amount of these profits must be left to be determined in 

¢ execution, when also, should any dispute arise, it may be 
determined when precisely and at what intervals the plaintiff's 
turn of service is to occur. 

The plaintiff must have his costs throughout. 








Decree reversed. 











i ae eT = On ad 
(2) (1908) I. L- R. 32 Bom. 619 ; (2) (1912) 14 Bont, L, B. 548. 
10 Bom: L. R. 948, 
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‘Before Mr, Justice Batchelor and Mr. Justice Shah. 


VEDU SHIVLAL 
v. 


KALU UKHARDU.* 


Land Revenue Code (Bom. Act V of 1879), ‘Sec. 56—Assessment, non-payment 
’ -of—Forfeiture of land—Re-grant of land—Previous incumbrances on the 
land wiped out by the reegrant, 

Defendants t and 2 mortgaged their land with plaintiff, on condition 

that they wera to retain its possession and pay the Government assess- 

-` ment. ` A default having occurred in payment of assessment, the 

Collector demanded payment of the plaintif£; but he declined to make 

payment unless on certain terms. Theo Collector eventually forfeited 

the land; and later on restored it, under s. 56 of the Land Revenue 

Code, to defendants 1 and 2 under anew tenure. The plaintiff obtained 

a decree on his mortgage; and in execution attached the land. The 

attachment was however raised by the Revenue authorities under s. 7o 

of the Land Revenue Code. The plaintiff thereupon sued to have it 

declared that, the land was liable to be attached and sold under his 

decree, The suit was dismissed on the ground that the plaintiff had no 
cause of action. On appeal :— 

Held, that under the operation of s. 56 of the Land Revenue Code, 


the land was vested in defendants 1 and 2 free from the incumbrance ` 


which had ‘been created and from the equities theretofore existing 
- between 'them and the plaintiff. 


Surt for declaration. 

- On the 24th October 1895, Kalu and Lala (defendants 1 and 
2) mortgaged their land to Vedu Shivlal (plaintiff). A term of 
the mortgage was that defendants 1 and 2 were to remain in 
possession of the land ; ‘and also to pay Government assess- 
ment in respect of it. 

The defendants paid the assessment for some time. The as- 
sessment for.the years rgoo and rgor not having been paid, the 
Collector called upon them to pay it up. He also demanded 
its payment from the plaintiff, who expressed his willingness to 
pay only if he was placed in possession of the property. The 
Collector eventually forfeited the land on’the 26th May 1902 
under s. 153 of the Land Revenue Code. On the and July 
1902, the Collector re- -granted the land to the defendants. “` 

The plaintiff sued, on his, mortgage on the 6th December 
1902; and obtained a decree on the 23rd March 1903. In exe- 
Gon of the decree, the land in dispute was attached. The 


* First Appeal No..102 of 1912, District Judge of Khandesh, in ayit 
from the decision of F, J. Varley, No. 2 of.191,, 








~ 
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Revenue Authorities, however, raised the attachment under s. 
70 of the Land Revenue Code. ‘ 

On the 6th April 191r, the plaintiff filed the present suit to 
obtain a declaration that thé order of forfeiture passed under s. 
153 of the Land Revenue Code was illegal; that the plaintiff's 
right to the land was not affected thereby ; and that the land 
was liable to be attached and sold under the decree obtained 
by him, 3 siia 

Defendants Nos, 1 and 2 did not appear. The Secretary of 
State (defendant 3) contested the suit. , 

The District Judge dismissed the suit on the preliminary. 
question that the plaint disclosed no cause of action. l S 

The plaintiff appealed. 


Jayakar, with S. R. Bakhale, for the appellant.—The order 
of forfeiture itself has no effect; it is only when the land is 
disposed of by the Collector under the Rules made unde! 
the Land Revenue Code that the incumbrances previously 
created come to an end. The Rules under which the Collector 
could re-grant the land to the previous holder were made and 
promulgated by the Government on the 28th June 1905. (See 
pp. 777-785 of the Bombay Government Gazette, Part I, for 
1905.) The re-grant in the present case was previous to this. 
The Collector had no power to re-grant the tenure to the pre- 
vious holder under the Rules existing before 1905: see Ganpar- 
shibai v. Timmaya() and Amoląk v. Dhondi(), 

- The lower Court has framed only one issue and dismissed 
the suit on the ground that the plaintiff has no cause of action. 
The Court could not decide the issue raised prima facie with- 
out taking any evidence. The plaint alleges that defendants- 





and 2have deliberately and fraudulently failed to pay the 


assessment with a view of getting a re-grant under the amended: 
Land Revenue Code, and the plaintiff is entitled to make out. 
this case by tendering evidence on the point. If the plaintiff 
is able to show that there was fraud on the part of defend- 
ants r and 2, he will be entitled to claim the benefit derived 
by defendants 1 and 2 under the new grant as security on the 
basis that he cannot be allowed to derive any benefit out of 
his fraud. Section 90 of the Trusts Act provides that any 
such interest enures for the benefit of the plaintiff: see also 
Shripati v. Piraji®). i A 
(2) (1899) I, L. R. 24 Bom. 34; 8 Bom. L. R. 360. " 


1 Bom, L. R, 505. (3) (1907)9 Bom, L; R, 1018, 
(2) (1906) I, L. R. 30 Bom; 466 ; - 
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The lower Court ‘relies upon the circumstance that the A.C. J.’ 
plaintiff was given an opportunity, to pay the assessment. 1918 
He has not refused to pay yet. He only put forward a condi- C2 
tion precedent. He was not called upon to pay up uncondi- = Vupy 
tionally :and therefore it cannot be said that the plaintif has v. 
by his conduct lost his rights. Under the mortgage-bond, the Piny 
defendants x and 2 were liable to pay the assessment and 
before the date of default they had paid it. 


~- S. S. Patkar, Government Pleader, for the respondent 
No. 3.—Under the amended s. 56 of the Land Revenue Code 
where there is a forfeiture and disposal’ of the tenure by the 
Collector under the Rules, the incumbrances come to an end. 
The Rules in force at the time this re-grant was made were the 
Rules existing prior to 1905. Under rr. 62 and 64, the Col- 
lector had power to dispose of the tenure. On such disposal 

e tights of the plaintiff came to an end. It does not matter 

defendants 1 and 2 deliberately omitted to pay with a view 
i possible acquisition under the amended Land Revenue Code. 

he result follows as a matter of course under the statutory 
provision: In the case of Shripati v. Piraji (4), the respondent 
was not represented. It does not appear from the judgment 
that their Lordships considered the effect of the provisions of 
s. 56 of the amended Code. That case is therefore of not much 
value, when the effect of s. 56 of the Land Revenue Code is 
under consideration. ` b 


Jayahar, in reply.—All that we ask for is an opportunity to 
` prove our case. As to whether the Collector had power to re- 
grant the tenure in 1902 to the old occupant is also a question 
which has to be considered after putting on the record the 
several resolutions of Government under which powers were 
given to the’ Collector. 


“BATCHELOR J.—This appeal is brought’ by the original 
plaintiff to whom in October 1895 the rst and 2nd defendants 
mortgaged the land in suit for Rs. 2,000. A term of the mort- 
gage was that the mortgaged property was to remainin posses- 
sion -of the mortgagors, and that they were liable to pay the 
Government assessment. They continued for some years to 
pay that assessment, but it fell into arrears for the year 
1900-1901 and in consequence the Collector made a demand 


on the mortgagors for payment. At the same time he made a 
gis (1) (1907) 9 Bom. D. R. 1078, SSS 
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A. ©. J. similar demand on the plaintiff-mortgagee, who refused to pay. 
1913 I say ‘refused to pay,’ because he declined to pay except on 
S  acertain condition which he was wholly unauthorized to im- 

Vou pose. The Collector, therefore, took further steps against the 
a mortgagors, and ultimately in May 1902, he ordered the for- 
Kany feiture of this land. Afterwards in July of the same year under 

Balchelor J. the provisions of Act VI of rgoxr the land was restored to the 
—— defaulting mortgagors under the new tenure. In December 
1902 the plaintiff filed a suit on the mortgage and obtained a 
decree. The property now in suit was attached in execution, 
but the Revenue Authorities raised the attachment under s. 70 
of Act VI of rg01. Now the plaintiff's present suit has been 
dismissed by the learned District Judge on the ground that the 
plaintiff has no cause of action. 

Mr. Jayakar, who appears in support of the appeal, urges, 
in the first place, that the forfeiture by the Collector did no 
affect the equities existing between the parties prior to th 
default made in the payment ofthe assessment. He urg 
also that his client alleges, and should have an opportunity. 

' of proving, that the default made in the payment by the mort- 
gagors was made fraudulently, that is to say, for the set pur- 
pose of prejudicing the plaintiff’s interests by obtaining the 
forfeiture of the land and its regrant to the mortgagors on 
better terms. It seems to me, however, that both these points, 
and they are the only points which counsel has noticed, are 
answered by the provisions of s. 56 of the Land Revenue Code 
as that section now stands. I say ‘as the section now stands,’ 
because in that condition it embodies an amendment made 
by the Act of 1901, an amendment that was made prior to the 
forfeiture in this suit. There can, in my opinioa, be no doubt 
but that under the rules made under s. 214, as they existed in 
1902, the Collector was within his powers in restoring this 
land to the defaulting mortgagors. That being 50, the provi- 
sions of s. 56 of the Land Revenue Code come into operation, 
and the result of that operation, in the circumstances of this 
case, was in my opinion to vest the land in the first and 
second defendants free from the incumbrance which had been 
created and from the equities theretofore existing between 
them and the plaintiff. That would be the result, even sup- 
posing that when the first and second defendants omitted to 
make the payment, they foresaw that, as the result of such 
omission, the land might ultimately be restored to them 
upon better terms. It is upon this ground that I think 


Fi 
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that the plaintiff has no cause of action in respect of A. C.J. 


either of the reliefs which he claims in the plaint. Thase 
reliefs are that it should be declared that the order of forfeiture 
passed by the Collector is illegal, and in the alternative that 
the plaintiff is entitled to all ‘the rights acquired by the first 
and second defendants by their taking the land under new 
tenure. 

For the reasons which I have given, I am of opinion that the 
Collector’s order of forfeiture was perfectly legal, and that the 
rights acquired after the re-grant by the first and second defend- 
ants did not enure for the benefit of the plaintiff. I desire, 
however, to add that, as a matter of fact, the plaintiff was 


_ entitled to save the forfeiture -by himself paying the overdue 


s 


instalment, and that, as I have noticed, he refused to do so 
even when an explicit demand was made from him. 

In my opinion the appeal fails and should be dismissed with 
costs. . 


Suan J.—I am of opinion that the decree dismissing the 
plaintiffs suit is right and should be affirmed with costs. I 
assume the allegations in the plaint to be true for the purposes 
of this appeal. Though it would not be correct to say that the 
plaint discloses no cause of action, it is clear that the admitted 
facts afford a complete answer to the plaintiff’s claim. 

The facts which ate material for this purpose are as fol- 


- lows:—Defendants 1 and 2 failed to pay the assessment 


in respect of their occupancy, which had been mortgaged 
by them to the plaintiff in October 1895. The Collect- 
or called upon the plaintiff'to pay the assessment. But the 
plaintiff failed to pay the arrears of land revenue, which he 
was entitled as mortgagee to pay under s. 80 of the Land 
Revenue Code to save the-property from the consequences of 
default in the payment of land revenue, Consequently the 
Collector ordered the occupancy to be forfeited under s, 153 
of the Land Revenue Code on the 26th May 1902 and sub- 
sequently ordered the property to be restored to the defaulter, 
upon terms which are immaterial for the purposes of this suit, 
under the rules then in force under s. 214 of the Land Revenue 
Code. The plaintiff obtained a decree on his mortgage against 
defendants 1 and z'on the 23rd March 1903. 

He now contends that the property in the hands of defend- 
ants I and 2 is still subject to the mortgage in his favour and 
liable to be sold in execution of his decree, I think this 


1913 
—_— 

Vanu 
v. 

Katu 
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contention should be disallowed. Under s. 56 of the Land 
Revenue Code as amended by Bombay Act VI of r901, when 
there is a forfeiture of occupancy and subsequent disposal of 
the’ occupancy under rules or orders in this behalf under s. 214, 
such occupancy, when disposed of by sale or by restoration 
to the defaulter or otherwise shall, unless the Collector other- 
wise directs, be deemed to be freed from all tenures, rights 
and incumbrances and equities theretofore created in favour 
of any person other than Government in reSpect of such 
occupancy. It is not denied that the Collector has not other- 
wise directed in this case. The property, therefore, in the 


. hands of defendants r and 2 must be deemed to be freed from 


all incumbrances and equities in favour of the plaintiff. This 
statutory provision isa complete answer to the plaintiff’s 
claim not only as against defendant 3 but as against defend, 
ants I and 2. 

The learned counsel for the plaintiff relies upon s. go of th 
Indian Trusts Act, and contends that the subsequet acquisition 
of interest in the land by defendants1 and 2 must enure for 
the plaintiff's benefit. It is enough to say that the section 
has no application when there isa clear statutory provision 
to the contrary. The land in the hands of defendants I and 2 
must be deemed to be freed from all incumbrances and equities 
in favour of the plaintiff under s. 56 of the Land Revenue Code. 
In my opinion it would be contravening the clear and 
imperative provisions of the Land Revenue Code to re- 
cognize the incumbrance or equity in favour of the plaintiff 
in this suit. As regards the decided cases, upon which 
Mr. Jayakar has relied, it is clear that the cases of Ganpfarshi- 
bai v. Timmaya() and Amolak v. Dhondi (2) were decided 
under the old s. 56, as it stood before the amending Act _ 
VI of 1901 came into force. In both the cases the forfeiture 
and the subsequent disposal of the occupancy were before r901, 
and in neither case was forfeiture followed by a sale of the 
occupancy. The consequences of a forfeiture by itself were 
considered in those cases, when there was disposal of occu- 
pancy otherwise than by sale. The above cases in my opinion , 
have no application to thé point now before us. The section 
has been subsequently amended, and the consequences of a 
forfeiture are laid down in clear terms. Those consequences 
follow-now, not only when the forfeiture is followed by a sale, 


(1) (1899) I, L. R. 24 Bom. 34, (2) (2906) J. L. R. 30 Bom. 466; 
r Bom. L. R. 505. 3 Bom. L. R, 3f 0, 
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but when the occupancy is disposed of by sale or by restoration . A. C. J. 
, to the defaulter or otherwise. The: only other case to which 1918 
reference has been made is Shripati v. Piraji a). Thefacts CS. 
“are not fully stated in the judgment, there is no reference tos. Veu 
56-of the Land Revenue Code, and the case was not argued on v. 
behalf of the respondent. It is difficult to gather what the eee 
learned Judges thought of the provision in s, 56 of the Land Shah J. 
Revenue Code, {to which I have. referred. Under these cir- ~ 
cumstances Iam unable to treat this case as an authority -in 
favour of the plaintiff’s contention in face of the.terms of s. 56. 
In this view of the case no allegations of any improper 
intention on the part of defendants 1 and 2 in making a default 
in paying ‘the land revenue nor any allegation of misrepresent- 
tion by defendants 1 and 2 to the Collector could affect the 
“sult, particularly when the plaintiff was given an opportunity 
pay. the'arrears. 
f Appeal dismissed. 


Sameena e 


'- Before Sir Basil Scott, Kt, Chief Justice, and Mr. Justice Heaton 


THE DAKORE TOWN MUNICIPALITY ae 
ew 


U. 
ANUPRAM HARIBHAI TRAVADI* ` July n. 


District Municipal Act (Bom. Act III of 1901), Secs, 113, 122—Mumnici- 
pality—Public | street~Projection—Encroachment upon public streei— 
Power to remove enqroachment—Encroachment existing for upwards of 
twelve years no defence. 





Tn the plaintiff's oila there was a stone which was in situ for twelve 
years and which projected into the public street on which the otla 
abutted. The defendant-Municipality having removed the stone 
from its position, the plaintiff sued for an injunction to restrain the 
defendant from obstructing him in re-instating the stone. The lower 
Court granted the injunction on the ground ‘that the defendant-Municis 
pality had no right to interfere with the stone as there -was “adverse 
possession for the statutory period of the portion of the street occupied 
by the stone, On appeal :— biel on E i 

Held, confirming the decree, that the Municipality had not justified 
their action.by reference to their statutory powers either under g. 113 
ər 222 of the Bombay Distriot Municipal Act, 1901, for it was not shown 
either that the stone which they had removed was an obstruction to the 

* Second Appeal No, 211 of 1913, the decree ‘passed by M. J. Kadri, 

from the decision of B. C. Kennedy, Subordinate Judge of Umreth, in 
District Judge: of Ahmedabad, in - Civil Suit-No. 142'of 1910. : « 

- Appeal No,” 9317 of 1611, reversing ` .@) (1907) 9 Bom. L. R. 1028, 

> 10 ae 
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A. 0. J. safe and convenient passage along tho street or thatthe stone was set 
- up by the plaintiff after the place became a Municipal district. 

- we Held, further, that in either case it did not matter that the encroach- 

Divcas ment was in existence for twelve years or more, if the statutory condi- 


tions regulating the exercise of the power be shown to exist. 


Town Mon. 
ie v. SurrT for injunction. 
PRAM  Anupram (plaintiff) owned a house in the town of Dakore. 


In the front of his house was an o¿la which abutted on a pub- 
lic street. The oé/a had in its front an embedded stone which 
projected into the street and which was in position for upwards 
of twelve years. The Municipality of Dakore removed the 
stone from the otla. a 

The plaintiff thereupon filed a suit against the Municipality 
for a permanent injunction restraining the Municipality fro 
obstructing him in putting up the stone in its original positio’ 
‘The Municipality contended inter alia that the stone being 
encroachment. on the public road, they were entitled 
remove it. 3 

The Subordinate Judge dismissed the suit on the groun 
that the stone. was not in its position for more than twelve, 
years. es 
On appeal, the District Judge come toa different conclu- 
sion. He reversed the decree and granted plaintiffs claim, on 
the following grounds :— 

« The plaintiff had his stone é situ. “The defendants removed it. It is for 
them to show that they were justified in so doing, é.¢., that if was an 
encroachment on the public road. They have failed todo so, I would find 
then thatthe stone has been ¿n situ for over twelve years, and that the land- 
under it is not public land, that is to say, that the projection really forms 
part of the plaintiif’s ofa and has always formed such part and that the 
uila has existed for over thirty years.” : 


The Municipality appealed to the High Court. 


M. E. Mehta, for the appellant.—The lower appellate 
Court finds that.a part of the stone projected from the front of 
the otla into the public road beyond. On this fact, the plaint- 
iff’s suit should have been dismissed. The limitation of twelve 
years would certainly not apply to this case. No period of 
limitation can come in the way of the Municipality exercising 
-its powers under s. 122 of the Bombay District Municipal 
Act, 1901. If any Article applied it would be Art. 146A which 
gives the Municipality a period of thirty years: see S. Sune 
daram Ayyar v. The Municipal Council of Madura (). 

wae. G) (1901) E'L, R. 25 Mad. 635. 
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Further, the finding that the stone has been im situ for twelve A. C. J. 
years is bad in law. The appellate Court admits that there is 1913 
practically no evidence. The onus then-being on the plain- Cw 


tiff, the suit should have been dismissed, f DAKORE 
i Å Town Mun. 
G. N. Thakore, for the respondent, was not called upon. A 
ANUPRANM 


Scorr C. J.—In this case the plaintiff has obtained an = 
injunction against the Dakore Municipality to restrain them 
from obstructing him in reinstating a stone which was formerly 
imbedded in his of/a in its original position, and Rs. 2 for 
damages for wrongful removal of the stone. The learned 
Judge has based his decision upon a finding that this stone had 

een im situ for twelve years, and that, therefore, the Munici- 

“Wty had no right to interfere with it as there had been 

erse possession for the statutory period of the portion of 
street occupied by the stone. Wedo not think that 
is a good reason for the decision. The Municipa- 
is the creature of the Statute with duties inter alia 
preserve the passage along public streets, and, under 
i 113 and 122 of the District Municipal Act, it is given 
ertain powers depending upon the existence of certain condi- . 
ions for the removal of encroachments or obstructions upon 
the streets. Under s. 113, if it is proved that the encroachment 
objected to is an obstruction to the safe and convenient pas- 
sage along a street, the Munieipality may by written notice 
require the owner to remove it: Under s. 122, the Munici- 
pality have power to remove an encroachment which may 
have been set up after the place has become a Municipal 
district. It matters not in either case whether the encroach- 
ment has been in existence for twelve years or more, but the 
statutory conditions regulating the exercise of the power must _ 
be shown to exist. The Municipality in the present case have 
not shown either that the stone which they have removed 
was an obstruction to the safe and convenient passage along 
the street or that the’stone was set up by the plaintiff after 
the place became a Municipal district. They have, therefore, 
not justified their action by reference to their statutory 
powers. On that ground we affirméhe decree of the lower 
appellate Court and dismiss the appeal with costs. 


Appeal dismissed, 
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soe os Before Sir Basil Soott, Kt., Chief Justice, and Mr, Justice Beaman, 


LALCHAND NANCHAND GUJAR 


1913 
eyed . U. , 
June 24, ` NARAYAN HARI.* 


"3" Limitation Act (IX of 1908), Arts, 116, 110— Registered rent-notes—= Suit to 
recover rent-—Article governing the suit. i a 


A suit to recover arrears o£ rent due on a registered rent-note . is 
governed by Art.116and not 110 of the second Schedule to the 
i ' Limitation Act, 1908, : 


Ram Narain v. Kamta Singh (1), dissented from, - 


SUIT ‘to recover arrears of rent. 

Lalchand sued to recover Rs. 136-8-o being ‘arrears of rep” 
due on three registered leases-dated zoth September 1904, 16 
September 1905, and roth October 1906 respectively. J 
amount of rent was: Rs. 45-8-o for each year, and it beca 
due on'the sth April 1905, the 25th March 1906 and the 1 
April 1907, under the rent-notes respectively, The suif wa 
instituted on the 4th July 1910. The defendant contended 
inter alia that the.suit was barred by limitation. l 

The Subordinate Judge held that the suit was barred by 
time, on-the following grounds :— : 


The present suit is to recover three years’ rent and is based on three 
rent-notes, The rent of the first year’s suit became payable on the Sth 
April 1905, the second year’s rent became payable on 25th March 1906, 
‘and the third year’s rent became payable’ on isth April 1907, The 
present suit is filed on 4th July 191o, ¿i es, clearly more than three 
years after each of the above dates. The days occupied before the 
conciliator are 2 months and 10 or 11 days, the application before the 
conciliator being made on 27th January 1910, The certificate was given 

- on the 7th April 1910. To bring the suit within three years from the 
due date by making allowance for the days occupied before the con- 
ciliator, the suit should have been filed on 24th June 1910 but as a 
matter of fact the suit is filed on 4th July 1910. So then three years’ 
limitation applies to this suit, which I hold does apply on the authority of 

_L LB. 26 All. 188, the suit being governed by Art. 110 and not by Art. 
116. Though the leases are registered ones.the suit is clearly barred by 
time. ` i j 

‘This decree was, on*appeal, confirmed by thé District - 
Judge, on the following grounds :— : “ye 

*Second Appeal No, 917 of 1912, the decree passed by V. E. Raver- 
from the decision of H. L. Hervey, kar, Subordinate Judge at Barsi, in 


District Judge of Sholapur, in Civil Suit No, 250 of 1910, 
Appeal No, 169 of 1910, confirming (1) (1903) L L. R. 26 All 128, 


VOL. XV.] THE BOMBAY LAW REPORTER. . 837 


The point at issue in this case is one upon which there have been conflict- A. 0. 3. 
ing rulings of several High Courts, but the most recent decision upholds 
the view taken by the learned Subordinate J udge:( Ram Narain v. Kamta 1918 
Singh, I. L, B. 26 All, 138; seo'also Collector of Mirzapur v. Dawan Singh, ee 
I. L. R. so All, 400). Appellant’s pleader admits that there is no ruling of Latcuann 
the Bombay High Court upon this particular question. The case of Ganesh N v. 
Krishn v. Madhavrav Rarji (I. L. R. 6 Bom. 75), to which Mr. Shah “V4BATAN 
referred in the course of his argument, was a suit to recover'money due on 
a registered bond, and was therefore undoubtedly governed by Art. 116 
of the Limitation Act whereas the present suit is a suit for arrears of rent, 
for which there is specific provision in Art. 110 of the Act. I am therefore 
at liberty to follow the Allahabad decisions quoted above, and with great 
respect I may say that the argument of Burkitt J. in Ram Narein's.case 
(I. L.R. 26 All. 138) appears to me unanswerable. 


The plaintiff appealed to the High Court, 







. V. Gokhale, for the appellant.—A suit for arrears of rent 
on a registered rent-noté is a suit for compensation for the 
h of a contract in writing-registered within the meaning 
t: 116 of the Limitation Act. The ‘words “not here- 
specially provided for”, which occur in Art. 115, are 
itted in Art. 116. Moreover, the period. of limita- 

ion is to comimence to run under this article when the 
period would begin to run against a suit brought on a 
Similar contract not registered. Therefore Art. 110, which ° 
provides for suits to recover arrears of rent must be 
restricted to suits on unregistered instruments, It may 
be objected that a suit for arrears of rent is not a suit 
for “compensation” for breach of contract, but the term 
“ compensation,” as used ins. 73 of the Indian Contract Act, 
denotes the payment which a party is entitled to claim on 
account of loss arising from breach of contract: vide ill. (7) 
to s, 73. The present suit is none-the less a suit for compen- 
sation,. though it is brought for the specific sum due on the 
registered rent-note: see Vythilinga Pillai v. Thetchanamurti 
Pillai); Ganesh Krishn v. Madhavrav Ravi); Jagjivan 
Javherdas v. Gulam Jilani Chaudhri); Husain Ali Khan v. 
Hafiz Ali Khant); Harender Kishore Singh v. Tke Adminis- 
trator General of Dengal($). The provisions of s. 116 are wide 
enough to cover registered contracts *for payment of rent as 
well as other contracts in writing. registered: see Vythilinga 
Pillai. Theichanamurti Pillai @); Umesh Chunder Mundul 

(2): (4880) L. L, R. 3 Mad. 76, (4) (1881) I. L. R, 3 All. 600. . 

(2). (2881) I. L. R. 6 Bom. 75., (5) (1885) I. L. R. 12 Cal. 857, 368. 

(3) (1889) I, L; R. 8 Bom. 17, j , 
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v. Adarmoni Dasi 0Y; Iswari Pershad Narain Sahi vw. Crow- 
dy (2); Mackenzie v. Haji Syed Mahomed Ali Khan(); Rani- 
ganj Coal Association Limited: v. Judoonath, Ghose (4); Umrao 
Bibi v. Mahomed Rojabi 6); Kesu Shivram v. Vithu Kana- 
ji (©). The last ruling of the Bombay High Court is a direct 
authority on the point involved in this second appeal. The 
habuliat in that case was treated as having been duly regis- 
tered and it was, therefore, held that the suit to recover rent 
on the registered Aabuliat from sureties was governed by Art. 
116. l 

A suit for compensation for breach of a registered contract 
has been held by all the High Courts in India to be governed * 
by Art. 116, although suits of the same character are specifi- 
cally provided for in some other article. A suit to recover 
money due upon a registered bond is held to be governed 
Art, 116 and not by Art. 66: Prosunno Coomaree Date 
Sheikh Rutton Bépary(1); Nobocoomar Mookhopadhay 
Siru Mullick 8); Ganesh Krishn v. Madhavrav Ravji 
Gauri Shankar v. Surju 0°); Husain Ali Khan v. Hafiz’ 
Khan 1); The Collector of Etawah v. Beti Maharani (32 
Seshayya v. Annammas) ; Rathnasami v. Subramanya (14 
Similarly, the Calcutta High Court has decided that Art. 116 
is applicable to a suit on a registered instalment bond not- 
withstanding the express provisions of Art. 74. Din Deyal 
Singh v. Gopal Surun Narain Singh(5), In this case it was 
most emphatically and distinctly laid down that Art. 116 is 
intended to apply to all contracts in writing registered whether 
there is or is not-an express provision in the Indian Limita- 
tion Act for similar contracts not registered, A suit to recover 
from the representatives of a deceased agent certain sums of > 
money which he had misappropriated in the course of his 
duties has been held to be governed by Art, 116 and not by 
Arts. 89 and 90, when the contract under which the agent was 
employed was contained in a duly registered instrument: - 
Harender Kishore, Singh v. The Administrator General of 
Bengal 36), When a partnership agreement was registered, 











(1) (1887) I. L. R. 15 Cal. 221. (9) (1881) I. L. R. 6 Bom, 75. 
(2) (2890) I. L., R. 17 Cal. 469, 471-2. (10) (1880) I. L. R. 3 All. 276. 
(3) (1892) I. L. R. 19 Cal. 1. i (11) (1881) I: L. R. 3 AIL, 600, 
(4) (1892) I. L. R. 19 Cal. 489. (12) (1892) I. L. R, 14 All, 162. 
(5) (1899) I. L, R. 27 Cab 205. (13) (1886) I, L. R. 10 Mad. 100, 
(6) (1884) L. L. R. 9 Bom, 320. (14) (1887) I. L. R. 11 Mad, 56° 
(7): (1878) I. L. R. 8 Cal. 696. (15) (1891) I, L, R..18 Cal. 566. 


(8) (1880), L. R. 6 Cal. 94, (16) (1885) I. I, B. 32 Cal: 257, 


r (3 


ae 
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“a suit by plaintiffs against their co-partners on a settlement of A. 0. J. 


accounts to recover defendants’ .share of the loss borne by 1913 
plaintiffs was held to be governed by- Art; 116 and not by — 


Art. 64: Ranga Reddi v. Chinna Reddi(),. LALCHAND 
Since 1859 the object of the Legislature has all along TA 


been to` extend the period of limitation in favour of suits ~“ Sæm 
to enforce obligations based on registered instruments. 
Not only under Act XIV of 1859 but also under Act IX of 
1871 the period of six years was assigned to all suits brought 
to recover money on promises or for breach of contracts, con“ 
tained in registered instruments. There is nothing in Act XV 
of 1877 or Act IX-of 1908 to show that the Legislature 
meant to introduce a fundamental change in this law by 
curtailing this period, or to set aside the long course of deci- 

ons of the Indian High Courts: see Husain Ali Khan v. 

pfa Ali Khan(2); Nobocoomar Mookhopadhya v. Siru Mul- 
%(3); Ranga Reddi v. Chinna Reddi(4). The ruling of the 
ighabad High Court in Ram Narain v. Kamta Singh() is 

supported by the Full Bench decision in Husain Ali Khan 
Ali Khan) and the other cases cited above, and 
irectlyt opposed to the decision in Kesu Shivram v. Vithu 
naji(6)f It is, therefore, submitted that the lower Courts 
were wroing in following that ruling and. holding that plain- 
tiffs’ suit vas barred by limitation under Art. r1o. 


‘No appearance for the respondents. 















ScoTt} C. J.—This was a suit brought in July 1910 for arrears 


. of rent falling due under registered leases the due dates being 


pril 1905, 25th March 1906 and the 13th April 1907. 

, 110 of the Schedule to the Limitation Act, which 
ly provides for suits for arrears of rent, applies the suit 
> If, however, Art, 116 is comprehensive enough to 
ch a suit the claim is within time. The lower Courts 
lowed a-decision of Mr. Justice Burkitt at Allahabad, 
arain v. Kamta Singh), and holding that Art. Iro 
116 applies have dismissed the suit. 

matter were res integra we should take the same view 
Justice Burkitt, but having regard to the long series of 
ties to the contrary effect, and the fact that the Legis: 
90) I. L. R. 14 Mad. 465. (5) (1908) I. L. R. 26 All, 188, 

81) I. L. R. 3 All, 600, (6). (1884) I. L. R, 9 Bom. 320. 


$80) L D, R. 6 Oal.94 | (7) (2903) I. L. R. 26 Al. 128, 
890) I. L. R. 14 Mad. 465, - 
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J. lature in re-enacting and amending the Limitation Act = 1908” 


has made no alteration in the Art. 116 which had bees in=zr- 
preted generally by the Indian High Courts in the mæt com- 
prehensive sense, we are abi to hold that Art. rc is 
applicable, 

In 1871 the question came before the Privy. Council vietter 
the words ‘ breach of contract’ in the Limitation Act c7 1359 
were used for the purpose of distinguishing actions to recever 
unliquidated damages for breach of contract from actions to 
recover debts, but their Lordships did not think it necessary or 
advisable that they should attempt to lay down what was the 
proper construction of those words as applicable to all cases; 
see Oukur Pershad Bustooree v. Mussamut Foolcoemare’ 
‘Bebee (1), The passing of the Act of 1877, which alte=d 7 


_ wording of the Articlein the Act of 1871 corrasponé 


“these cases it was held that Art. 


with Art. 116, forced the Indian Courts to coz 
definite conclusions upon the point in 1880 and 188 | 
Nobocoomar Mookhopadhya v. Siru Mullick; (2) Vytit 
Pillai v. Theichanamurti Pillai); Husain Ali Khaa y~ 
Ali Khan); Ganesh Krishn v. Madhavrav Ravji 
116 covere 






suit for arrears of rent due on a registered instru 
116 gave a period of six yeafs, and this view 
in Umesh Chunder Mundul v. Adarmoni Dasi(6) 
Shivram v, Vithu Kanaji. 0). 
- We think this body of authority must be acce 
therefore, reverse the deciee of the lower Court a i 
the case for trial on the merits and order that cos i 
Court and in the Court of appeal be paid by ther 
and that the appellants costs in the first Court be ¢ l 
cause. 


Decree. reversed, Casi 





(2) (1871) 44 M, I. À f (5) (1881) I. L R, 6 Bc 

(2) (1880) I. L. R. 6 Cal: 94. (6) (1887) I. L. R. x c 

(3) (2880) I. L- R. 3 Mad, 76, (7) (1884) I. Le B,.9 Bo | 
(4) (1881) I. L. R. 3 All. Goo. ae 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Heaton. 


DATTO ATMARAM HASABNIS - 
Us 


‘SHANKAR DATTATRAYA.* 


A 


Limitation Ąct{IX of 1908), Art, 1B1—Civil Procedure Code (Act V of 1908), 
O. XXXIV—Mortgage deciee—Instalments—Failure in payment—Deeree 
abeolutelfor sale—Applicution—Limitatron. 


A con ent decree provided for the satisfaction of the decretal debt by 


instalments ; and enabled the plaintiff, on failure to pay any instal- 
ment, to \sell the defendant’s mortgage charge on certain properties, 
The last instalment fell due in J uly 1907. Thé same not having been 
paid, the plaintiff applied in September 1910 for a decree absolute for 
sale of the mortgage charge. The lower Courts dismissed the applica- 
tion as barred under Art. 182 of the Limitation Act. On appeal :— 
Held, that the application being in form for a decree under O. xxx1v 
£ the Ciyil Procedure Code, fell within the scope of Art, 181 of the 
mitatio Act, 1908 ; and that it, not having been made within three 
the time when the right to apply accrued, was barred under 







ION proceedings. : 

n the 3rd May 1885, Shankar ( defendant ) mortgaged his 
nd to- the plaintiff ( Datto ) for Rs. 1950; The plaintiff 
aving sued on his mortgage, the decree under execution was 
passed on the 3rd November «gor. It was made in terms of 
an award and provided as follows :— 


“ The defendant do pay to the plaintiff Rs. 355 in cash for the said debt. 
Lhe same being paid in the following instalments without interest at 
Še rate of Rs, 26 in the month of Chaitra every year commencing from 
NADIE OF Chaitra in the Shake year 1824 up to the Shake year 1825, 
ards at the rate of Rs. 25 per annum for six years commencing 

wf Chae in the Shake year 1829, If any of the 
id at the proper time, the plaintiff should wait for 

a plaintiff do recover the instalment which hag 
e $ by the sale of the defendant's mortgage charge 


from the defendant personally, or in both the 







© > ' 
& X these six instalments fell due on the 12th May 
S Ane defendant paid the first-three instalments long 


their due‘dates. The remainder were not paid at all. 
‘Second Appeal No. 648 of 1911 passed by K. N. Bhide, Subordinate 
from the decision of V. M. Ferrers, Judge at Islampur, in Darkhas{, 


District Judge of Satara, in appeal No. 204 of 1910. 
No, 35 of 1911, confirming the order 


R 106 
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A, C. J, The last date on which the final instalment could ejpald was 
1918 rath July 1907. | 
-~ On the 13th September 1910, the plaintiff ‘applied to the 
Darro Court for decree absolute and for recovery of the de retal bebt 
ee by sale of the mortgaged property. 


The Subordinate Judge held that the application was time- 
barred, on the following grounds :— 


The decree dirécts recovery of the decretal amount by salei not of the 
judgment-debtor’s lands, but of his mortgage right over th : vide Ex. 
8, This means that the'recovery has to be made by sale of thie judgment- 
debtor’s mortgage-debt,: Such a debt is moveable property :/vide Tarvadi 
v. Hai Kashi (L. L. B.26 Bom. 305). There seems to be no price: for 
making the decree absolute, in other words, for passing af finals, nee 
under O. xxxrv, r. 5, sub-r. (2), Civil Procedure Code, 















This decree was, on appeal, confirmed by the Distr 
Judge, on the following grounds :— 


The decree which it is sought to execute directs that the f debt sh 
recovered (unless itis duly paid off by instalments on app 
by the sale of the judgment-debtor’s mortgage upon certain | 
application prays that the decree should be made absolute, K 
by sale of the land. 

Now by the case quoted inthe judgment it is settled that a mortgag 
debt is moveable property. But the provisions of Order xxxtv relate t 
immoveable property, , 

There is therefore no occasion to -makg the decree absolute, and that a 
of the application which prays that this should be done is so much ink spilt 
and paper spoiled, a request to the ' Court to do what is neither necessary 
nor possible to be done cannot save the decree from perishing of senility, 
Such must however be its fate unless some extraordinary aid supervene, 
for it is plain that the three years allowed by Art. 182 of ‘Act IX of 19 
had run out at least two months before the application was filed. 


The applicant appealed to the High Court. ' 












S. R. Bakhale, for the appellant.—The 
my client was on a sub-mortgage by him am 
gage-decree, by which he was directed to recover 
amount by sale of the mortgagee’s interest. He 1 
to bring this interest to sale. The form ofthe decree 
one as provided for by O, XXXIV, T. 5, my client ean on 
bring the interest ,to sale by following the procen \ laid 
down, viz., by getting the order for sale made absolute.” The 
lower Court is wrong in holding that the interest sought to 
be sold is oaly interest in moveable property and therefore no- 
order absolute is necessary. The casein Zarvadi Bholanath 
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v. Bai Kashi (1) has no application to the present case. That A. 0. J, 

case only lays down that the mortgaged estate need not be 1918 

attached under the attachment provisions of the Code. My a 

client is not seeking here to sell the lands under the mortgage; Darro 

but only the mortgagee’s interest in them. And he can do ue 

so only when the order for sale is made absolute. For an PRANTAN 
application to make the order absolute there is no period of : 

limitation prescribed. It has been held by this Court that 

there is no period provided for under the Limitation Act: see 

Bakairam v. Karsetji (2) and Bhagawan v. Ganu(3), The 

present application is not for execution of a decree, but for 

making a decree in accordance with the order of the Court, 

No period of limitation will begin to run until there is an 
xecutable decree, 


. N. Koyajee, for the respondent.—The rulings which 
that no period of limitation appliéd to the application for 
g an order for sale absolute, were all passed before the 
ivil Procedure Code. Under the new Code the provi- 
or making an order absolute are now transferred to the 
Protgedure Code and therefore the reason on which the 
gs ware based has now been removed. The Courts had 
hat the Limitation Act applied to applications under the 
Civil Progedure Code and not to other applications.. These 
applicatiojns now come under, the Civil Procedure Code and 
therefore fhe Limitation Act will govern them, That is the 
view exptfessed -by Sir Lawrence Jenkins in Amlook Chand 
Parrackv§ Sarat Chunder Mukerjee(4), My contention therefore 
is that thes application for moving the Court for making the 
sale absolyite must be made within three years from the day 
when the fjudgment-creditor became entitled to it. If this view 
be good, the other points do not survive. Further 
roperty sought to be sold, it is really the mortgagee’s 
hich is merely a money-claim and therefore it does 
e an attachment or any proceeding for an order: abso- 
original mortgagor was not a party to the suit and 
nce, the present decree-holder will not be able to 
erest. He can choose to sell the mortgagee’s interest: 
the forms given in Seton’on Decrees, the form of 
such cases is one in which the mortgagor is a party 
cree-holder is entitled to sell the mortgage-pro- 


. L. R. 26 Bom, 805 ; (3) (1899) I, L. R. 23 Bom. 644. 


. 18. s (4) (1911) I. L, R. 38 Cal. 913. 
Bom. L. R, 533 
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perty. The decree therefore in the case isnot a proper decree 
and the judgment-creditor cannot execute it. He missed his 
remedy by framing the suit in the way he did. 


Bakhale, in reply.—No doubt the sub-mortgagee by framing 
his suit properly can get the right to sell the mortgage property 
itself ; but that is not his only relief. He can sell the lesser 


_ interest, viz., the mortgagee’s interest if he so chooses, The 


turned upon whether the, execution proceedings 
` initiated under the right section of the Civil Procedu 


original mortgagor not being a party, the decree would affect 
his rights. 

As to the applicability of the Limitation Act to such appli- 
cations, the rulings so long have been consistent. The change 
made by transferring the sections to the Civil Procedure Code 
cannot affect the question. To make an order absolute is A 
act of Court, which, when an application is made, the Co 
cannot refuse and to such applications therefore the provisi 
ofthe Limitation Act will not apply: see Zshwardas Ji 
vandas v, Dosibai();, Chunni Lal v. Harnam Das 0); Ma 
mani Dasi v. Lambert (8). 

These applications seek to move the Court what the 
is bound to do in order that there is a final decree ing’the 
gation. Though the transfer of these sections to the 
Procedure Code has removed one of the reasons fo 





















absolute for sale of a mortgage charge, the property 
fendant, under the terms of a consent-decree. The c 
cree provided for satisfaction of the decretal debt 

ments, Three years from the due date of the last ini 
becoming payable expired-in July tg910, The applicati 
we are now considering was made subsequent to t 
The question is whether it was barred by limitat 
lower Courts have held that the debt due to the plai 
moveable property, and that, therefore, there was no 
an application for a decree absolute. They. based th 
upon Tarvadi Bholanath v. Bai Kashi (4). The quest 





(1) (1882) I. L. R, 7 Bom, 316. 322, (4) (1901) I. L, R. 26 Bo: 
(2) (1898) I. L. R, 20 All 302, 4 Bom, L. R, 18. 
(a) (2910) I, L. R. 37 Cal, 796. ‘ 
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That question does not arise in the present case, But although A. 0. J. 
we canndt accept the feasons of the lower Courts, we think ~ 

eee , ; e 1918 
that the pplication must fail. The reason is that this is an _~ 
application in form for a decree under O. XXXIV of the Civil Darro 
Procedure Code, and it is contended on behalf of the appellant u. 
that it must be treated as under O. XXXIV, and no other order, SHANEAR 
That being so, it is an application under the Civil Procedure Scott G. 7,” 
Code, andias such falls within the scope of Art. 181 of the ~~ 
Limitation Act: see Amlook Chand Parrack v. Sarat Chunder , 
Mukerjee(), The application under Art. 181 must be made 
within thrée years from the time when the tight to apply 
\ accrues. ch not been made within that period, and is, theres 


ic 


ore, barred. We, therefore, dismiss the appeal with costs. 






Appeal dismissed, 










a 
efore Mr. Justice Batchelor andy». Justice Shah. 


DAYA KHUSHAL ; 1913 
v 


E ASSISTANT COLLECTOR, SURAT.* 


equisition Act (I of 1894)—Compensation—Adaptadility for quarrying 
e to be determined, = 


Ih assessing compensation for land compulsorily acquired by Govern- 
t for quarrying purposes, its special adaptability for quarrying 
ld be taken into consideration, 


Government of Bombay acquired for the B. B. & C. I. 
Railwjay two acres and thirty gunthas of land at Pardi in the 
Surat/District, for the purposes ot quarrying. There existed 
some/old quarries on the land. The claimants had not obtain- 
ed pgrmission from the Collector to quarry in the land. 

The claimants demanded compensation at the rate of 
Rs, {2000 per acre. 

The District Judge fixed compensation at the rate of 
Rs. 32-8-11, treating the land as a purely agricultural holding, 


e claimants appealed to the High Court. 


Ly, 
G, K. Parekh, for the appellants. 
SiS. Patkar, Government Pleader, for tus respondent. 





* ‘Appeal No, 194 of 1912, from the 10 of 1911. 
decigion of M. 8, Advani, District (1) (1911) I. L. R- 98 Cal, 913, 
Judge of Surat, in Reference No, 
oe : 


t 
N 


846 


A. 0. J. 


1913 
ba madi 
Daya 
KAUSHAL 
Ue 
“Assist ANT 
‘CoLLECTOR, 
SURAT 


— 


i 3 
' 4 


p 


THE BOMBAY LAW REPORTER. tvo 


BATCHELOR J.—This is an appeal from an awar 


-learried District Judge of Surat under the Land Agq 


Act. Two acres and thirty gunthas of land belonging 
appellants have been acquired by Government for thẹ B 
C. I. Railway, and it is important to note that the la 
been acquired for the purpose of quarrying. 

: The Short point’ involved in the appeal is, whet 
special adaptability of the land for quarrying .is ajm 


‘be excluded from consideration or not. The learned 


below was of opinion that it should be excluded beca 
appellants had never obtained from the Government f 
sion to quarry, and under s. 65 of the Land Revenue C 


right of Government to mines and mineral produfcts i 


such as this is expressly reserved. 
Now, to begin with, the appellants are entitl d to 
that the compensation shouldbe awarded to thlem 
footing that the “ value of the land is determined, {not 
sarily according to its present disposition, but laid o 
most lucrative and advantageous way in Which the iow 
dispose of it”: see In the matter of the Land 
Act X of 1870; Munji Khetsey(, It is quite fe eh 
s. 65 of the Land Revenue Code the appellants are not 
tled as of right to work the ‘minerals in their land 
circumstance, ` however, is not decisive of the questiorg as to 
the market value of the land, For, under r. 39 
Rules framed under s. 214 of the Land Revenue Codke it is 
provided that “ the.Collector may, at his discretion, sll by 
public auction or otherwise dispose of the tight to re 












in actual practice it is common for the occupants of such lalnds 
to obtain the Collector’s permission to quarry on the payment 
of certain fees, and this admission receives countenance from 
the circumstance that a special scale. of fees hassbeen sanction- 
ed for the removal of stone and other materials from the sbil, 
So far, therefore, the appéllants appear to be in no worse chase 
than would be the owners of agricultural land for which, lon 
its acquisition, the claimis made that the market value 
should be estimated on the footing ofits building site val e, 


(1) (2890) 1. L, R. 15 Bom. 279, 
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cause in the case of agricultural land its conversion intoa A. G J. 
ilding site. equally requires the permission of Government 1913 
dis equally subject to the levy of certain fees. Yetin Gv 
wabalappa v. Collector of Dharwar(3) it was held that Daya 
tain land, though technically agricultural land, was rightly Kuvsaar 
ued on the basis of its being suitable for building purposes Keine ike 
reason of its proximity to a large town. The case, therefore, COLLECTOR, 
ears to us to fall within the principle which was laid down Surat 
e Court of Appeal in England in Lucas and Chesterfield Batchelor J. 
and Water Board, In re(2). That wasa case where the  — 
was acquired for the purpose of making a reservoir. The 
ad a special adaptability for the construction of a reser- 
and it was laid down that the tribunal assessing the 
ensation ought to include in its consideration this special 
‘ability asan element of value, and that the considera- 
\ this element was not to be excluded merely by reason 
ct that the land could not be actually used for the reser- 
ss statutory powers for its compulsory purchase were 
ned. In delivering judgment Lord Justice Vaughan 
quoted what was said by Mr. Justice Grove in Zn 
pntess Ossalinshy and Manchester Corporation) to the 
g effect :—“ If the land has what I may call an adven- 
alousvalue, that is, something beyond its mere agricultural 
B normal value, and that isa marketable value in this sense, 
ceßt persons wishing, for a pufpose for which the land is pecu- 
yaY applicable, to purchase that land would give a higher 
e for that land, than the arbitrator has a fair right to take 
y t into consideration; it is a matter no doubt contingent, but 
ap itisa matter which is not to be ignored or put out of 
by jideration by an arbitrator.” So, here, it seems to us 
the special adaptability of this land for quarrying is a 
Gas\. which ought to be considered. In the result it may 
\ land ly not be that the market value of the land will be held 
\Jand | enhanced owing to the special adaptability, But the 
q" ion is one which, we think, ought to be.included in, and 
not? ixcluded from, consideration. What the Court hasto 
determine is the market value of. this land, and it may be 
that a willing purchaser would increase the price otherwise 
payable for the land by reason of its adaptability for use as 
a quairy, and that the price so offered would still be an in- 
crease on the ordinary agricultural price notwithstanding that 


(1) (1899) 1 Bom. L. R., 455. _ (8) Referred to in [2909] 2 K. B, 16, 24, 
(2) [1909] 1. K, B. 16, 
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A. ©. J. the purchaser had to allow deductions on account, first, q 
1913  tberisk of not obtaining the Collector’s permission undd 
—~ r 39, and, secondly, of the fees which would be payable t{ 
Daya the Collector in the event of permission being had. Butt 

KxvsiaAL matter is one which, as we say, ought, in our opinion, to 

pee ie considered, and since.the learned Judge below has declined 

Corizcror, Consider it, we must now reverse his award and remand 4 
Surat case to him in order that he may decide it afresh in the ligë 

Batchelor J, 9f the foregoing observations. 4 

== It will be open to either party to adduce fresh evid 

with a view to throwing lighton the question what i$ 
market value of this land considered as a parcel of land $ 
special adaptability for use as a-quarry. 

Costs will be costs in the reference. $ 

We note for possible future guidance that the questiqy 
to the land’s adaptability as a quarry, which we hay 
cussed above, is the only question urged on behalf 
appellants. 


Award reversed. Case remana 





Before Mr, Justice Batchelor and Mr. Justice Shah. 


1913 SUBRAO MANGESH CHANDAVARKAR. 


— v.* 


MAHADEVI MANJI BHATTA.* 


Decree~—Emecution—Attachment before judgment—Judgment-debtor dying 
after decree—Property passing by survivorship—Subsequent execution pro- 
ceedings cannot defeat the right of survivorship—Civil Procedure Code 
(Act V of 1898), O. XXXVILL, 7,5. 


The plaintiff brought a suit on a money claim against B; and during 
the course of the suit obtained attachment before judgment on the 
23rd October 1906. A decree was passed in plaintiff’s favour on the 
ist November 1906. B died in 1907 in union with his joint family. The 
plaintiff applied to execute the decree in 1909 and 1911, ,when. Ñ, a 
member of the co-parcenary, contended that B’s interest in the property 
had survived to him on B’s death, 


Held, allowing the conteStion, that the plaintiff had taken no measure 
.to which could be attributed the effect of defeating 8’s right by sur~ 





* Second Appeal No. 808 of 1912, the decree passed by V. V. Bapat 
from the decision of ©. V. Ver- Second Class Subordinate Judge 
non, District Judge of Kanara, in at Honawar in Darkhast No, 117 
Appeal No. 23 of 1912, confirming of 1911. 
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‘vivorship ; and that the attachment before judgment could not by itself 


serve to defeat that right. 


Semble—The right of” survivorship is defeated ina case, where, a 
> parcener’s interest having been attached in his life-time under a decree 
` obtained against him for his separate bond-debt, and a sale having sub- 

sequently been held under the attachment, the judgment-debtor dies 
between the dates of the attachment in execution and the sale, 
PROCEEDINGs in execution. ` 

_ Subrao sued Bellabhatta on a money claim ; andon the 23rd 
October 1906 obtained during the progress of the suit an attach- 
ment before judgment on the property belonging to Bellabhatta, 
Subrao obtained a decree on the rst November 1906. 


In 1907, Bellabhatta died in union with his joint family ` 


anaged by Subraya (defendant No. 2). 
ubrao applied to execute the decree once in 1909 and again 
Il, Subraya opposed the application on the ground that 
llabhatta’s death, the property in dispute survived to 


d there remained no Property of Bellabhatta’s against 
e decree could be executed. i 


ower Courts rejected the application on the ground 


attachment before judgment gave no right to Subrao 
nst the survivor of Bellabhatta. 


appealed to the High Court. 


S. 8. Patkar, for the appellant, 
K. H. Kelkar, for respondent No. 2. 












BATCHELOR J.—This is ana 


ppeal in execution proceedings, 
and it arises upon these facts. 


The appellant on ist. November 1906 obtained a money- 


decree against one Bellabhatta. Prior to. the decree, i. e., on 
23rd. October 1906, the appellant ‘had obtained attachment 
before judgment of the Property in suit, as being the property 
of Bellabhatta. Some time in 1907 Bellabhatta died. Admit- 
tedly he was in union with the respondent 2, and the ptoperty 
was joint family Property, which on Bellabhatta’s death would 
ordinarily have passed to Tespondent 2 by survivorship. 
Nothing further was done under the decree till 1909 and 1 gII 
when the appellant made applications for execution. 

. The question is whether, in these circumstances, the re- 
spondent’s title by’ survivorship was defeated by the appellant’s 
attachment before judgment. Both the lower Courts have 
answered this question in the negative. In our opinion that 
is the correct answer. i 

R 107 
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A. U. J, It would seem that there is no reported decision which 
1913 precisely covers the present facts, but the nearest discoverable 
ČS authority is the judgment of the Privy Council in Suraj Bunst 

Sunrao Koer v. Sheo Persad Singh), Both sides have accordingly 

u. - relied upon this case, and the determination of the present 
MADAE appeal turns mainly on the correct construction of the Privy 
Batchelor J, Council’s judgment. ‘Now in Suraj Bunsi Koer’s case there 

— had been nota mere attachment before judgment, but an 

attachment in execution and an order for sale ; indeed the sale 
itself would have taken place but for the judgment-debtor’s - 
applications for postponement. It was upon these facts that 
the judgment proceeded, their Lordships saying that .“ the 
‘execution proceedings, under which the mouza had been 
attached and ordered to be sold, had gone so far as to cor 
stitute, in favour of the judgment-creditor, a valid charge vie 
the land ” which could not be defeated by the debtor’s g 
before the actual sale. It would appear, therefore, th 
ground of the judgment was that in that case the jud 
creditor had carried ;execution proceedings so far as 
himself a valid charge upon the-property ; and this in 
tion has the authority of Sir John Edge C. J. in Ji be 
Prasad v. Sita Ram(?), If this view is right, then w 
that the Privy Council’s judgment is authority agail 
preseat appellant. For, prior to Bellabhatta’s death, the 
appellant had not only not carried execution proceedings to 
a point where a charge might be held to have been created, 
put had in fact instituted no execution proceedings at all. 
All that he had done was to obtain an attachment before 
judgment, a mere precautionary measure. which admittedly 
= creates no charge. Indeed in Moti Lal v. Karrabuldin(), 
Lord Hobhouse, in speaking even of an attachment in execu- 
tion, says thatit “only prevents alienation, it does not 
confer title.” , Pd 
It follows from the above considerations that the appellant . 
has taken no measure to which could be attributed the effect ` 
of defeating the respondent’s right by survivorship. And on 
principle we cannot see any ground upon which the appellant 
could succeed, for when the right by survivorship accrued, to 
the respondent, there was not in existence any competing 
right or title at all ; in other words, there was nothing to arrest 
the accrual of the respondent’s tight. This conclusion is sup- 






Suntali adc a a aÁ 
(1) (1879) I. L. R. 5 Cal, 148. (3) (1897) I. L. R./25 Oal 179. 
(2) (1888) L. L. R. 11 All. 302» 
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ported by the decision of the Madras High Court in Rama- 
nayya v. Rangappayya(t), where the right of the survivor was 
held to prevail despite an attachment before judgment. It is 
true that in that case the defendant had died before the decree 
was passed, but that circumstance does not, we think, make 
any difference of substance; forin this case owing to the 
absence of execution proceedings, as in that case owing to 
the death of the judgment-debtor before decree, the attach- 
ment before judgment did not become effective to render the 
property available for sale until after the right of survivorship 
had accrued. For the attachment before judgment, though 
it enured for the benefit of the creditor, did not avail to ren- 
a the property saleable until the first application for execu- 
was made in 1909, that is, long after Bellabhatta’s death: 
Rallonji Shapurji Mistry v. Edward Vaughan Jordan). 
view as to the rights of the present parties has also 
ort of the high authority of Westropp C. J. ia Udaram 
. Ranu Pandujı and Venku Panduji(3), where the 
ice noticed the case of Goor Pershad v. Sheodeen(4), 
bservations as to the alienability of a co-parcener’s 
s Presidency we have no concern, but the judgment 
4 the Chief Justice and West J. “fully concurred” in 
ion in Goor Pershad’s case so far as that decision 
eld that where the co-parcener’s share had been attached, and 
attached in execution proceedings, and the co-parcener had 
died before the actual sale, the judgment-debtor at his death 
had left no right at allin the property, and there was conse- 
quently nothing in connection with it which was liable to be 
sold, It is true that though the execution proceedings in Goor 
Pershad’s: case were not carried so far as in Suraj Bunsi 
Koer’s case, yet the former decision must be taken to have 
been overruled by the Judicial Committee at least to this ex- 
tent that it can no longer be held that the right by-survivor- 
ship isto be defeated only by an actual sale during the 
judgment-debtor’s life-time. That, however, leaves matters 
oily at this point that the right by survivorship is defeated 
in a case where, a parcener’s interest having been attached 
in his life-time under a decree obtaiged against him for his 
separate bond-debt, dnd a sale having subsequently been held 
under the attachment, the judgment-debtor dies between the 
date of the attachment in execution and the sale. Here the 


G) (2898) I. L. R. 17 Mad, 144. (3) (1875) 11 B. H. O. B. 76, 
(2) (1888) I. Lẹ R, 12 Bom, 400. (4) (1872) 4 N, W, Ps 137. 
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facts are much stronger in favour of the surviving co- -parcener, 
since, as we have noticed, no proceedings in execution had’ 


been taken by the creditor at the time of the co-parcener’ s 


death, nor was any sale ever held, but the solitary circum-. 
stance on which the creditor can rely is the attachment: 
before judgment. We are brought back, therefore, - to the, 
question whether such an attaclimeni can be held to þe operas, 
tive to defeat the survivor’ s right for, in’ Suraj Bunsi Koer’ s, 


that if the debt had been a mere bond-debt, not ‘binding oi. 
thie sons by virtue of their liability to pay their father’s debts,’ 
and no sufficient proceedings had been taken to enforce ‘it in. 
the father’s life-time; his interest in the property would haye/ 
survived on his death fo his sons, so that it could not afto 
wards be reached by the creditor i in their hands.” On, 
facts of this suit we are of opinion, for the reasons, s 
that this is such a case, and that no sufficient proc 
have been taken by the creditor to enforce his clai 
the debtor’s life-time. l 

Mr. Patkar has contended, on the authority resp. 
Ganu Singh v. Jangi Lal ©) and of B. Krishna Rai | 
mana Shanbhogue (2), first, that an attachment bêk, 
ment stands for all purposės on the same footing as a 
ment in execution, and, secondly, that an attachment 11 ge 
tion creates a valid charge ang is sufficient to defeat the. 
right by survivorship. This latter proposition, however, 
which is otherwise doubtful, no longer has the. dele 
of the Madras High Court: ‘see Sankaralinga Reddi `š 
Kandasami Tevan (8) and Zamindar of Karvetnagar z 
Trustee of Tirumalai, Tirupati, &c., Devastanams(4). Ard 
the former proposition jis equally devoid of authority; for 
all that the learned Judges decided in Ganu Singh's’ case” 
was that an attachment before judgment and an attachment” 












after judgment had ‘the same effect for one particular purpose,” 


namely binding the property so as to prevent private aliena- 

tions. Here there is no question of any private alienation ` 

and the appellant’s contention must consequently be dis- 

allowed. f n l 

For these reasons we ate of opinion that the lower Court’s’ 

decree is right, ang we dismiss this appeal with costs, |` < k 
` Appeal dismissed, 


(a) (1899) I. L. R. 26 Cal. 531, 534-7 (3) (1907) L. LOB? 30 -Mads — 
(2) (1881) I. Ly R. 4 Mad. 302, {4) (1909) I, L. R. 32 Mad. 429. 
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PRIVY COUNCIL, 





(On appeal from the Court of the Judicial Commissioner of Oudh,) 
Present : 


Lorn SHaAw, Lorp MoutTon,’Sir JOHN EDGE 
AND Mr. AMEER ALI. 





BHAIYA JANKI PERSHAD SINGH 1918 
-- v. i -` 
sa BHAIYA DWARKA PERSHAD SINGH.* June 10, 


Dudh Law—Oudh Estates Act (I of 1869), Secs, 2, 3 and 8—Taluqdar—Estate— 
Summary Setilement—Execution of Kabuliat on the rath October 1859— 
_Impantibility— When acquisitions of a Talugdar become part of his 
Taluga. 


n order sanctioning the summary settlement of Government revenue 
pect of nine villages in Oudh with one A, as malguzar, was passed 
Sth October 1859, but the Kabuliat was not signed by him until 
owing 13th, and in the first regular settlement six more villages 
reed to him. As name was entered in the first and second ` 
ared under s, 8 of the Oudh Estates Act (Act I of 1869), - 
1) that the summary settlement was in fact made on the 5th 
r 1859, which was ‘between’ the two dates given in s, 3 of the 
the right which A acquired by the order of that date, was not 
by the delay in signing the Kabuliat, the execution of which on 
lowing 13th related back,o the former date. 
2) That A was a'Taluqdar and the said villages (15) constituted an 
state’ within the meaning of s. 2 of the Act and were consequently 
partible. 
(3) That the question whether properties ac juired by an Oudh *Taluge 
pr became part of his ‘Taluqa’ for the purpose of his succession, depen- 
ed on his intention to incorporate the acquisitions with the ‘ Taluga.’ 
Srimati Rani Parbati Kumari Debi v, Jagadis Chunder Dhabal (1), 
lowed. -< 








{E suit giving rise to these appeals was instituted by the 
tiff for partition of certain villages enumerated in a list 
ed to the plaint. The first defendant was his elder 
er, and their mother, who was then alive, was joined ag 
econd defendant. ' The plaintiff. alleged that the parties 
members of a joint Hindu family governed by the Mita- 
a law, and that the properties in suit, which were in the 
ssion of the first defendant, were partible ancestral 











eported by J. M. Parikh, Barris- (1)3(1902) L. R. 29 I. A. 82. 
t-Law; London. i 4 Bom. L, R, 365, i 
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P. ©. family property. He therefore prayed that a one-third share 
1918 should be given to him. 
_—~ The first defendant alone contested the suit. His defence 
Buara was that the properties mentioned in the plaint- formed a 
JANKI Taluqa called ‘Ranimau’ which were subject to the provisions 
ge of Act I of 1869 and consequently impartible. He also plead. 
Buatva ed that the said properties were impartible and devolved 
Dwarka ona Single heir by a'custom governing the family. 
PEBSHAD It was established that an order was passed on the 5th Octo- 
~~ ber 1859 sanctioning a summary settlement of Government reve- 
nue in respect of nine of the villages in suit with a predecessor- 
in-title one Autar Singh, malguzar, but the kabuliat was not 
signed by him until the 13th of that month ; that in the course o 
the first regular settlement six more villages were decreed to hi 
and that he subsequently acquired by purchase the remaip 
properties. The Subordinate Judge held that Autar Sing} 
a Taluqdar ; that the ‘summary settlement was made wi? 
on the sth October 1859; and that the nine villages the 
together with the six decreed to Autar Singh in the cow’ , 
first regular settlement formed an ‘estate’ within th 
of Act I of 1869 and were therefore impartible. He 
the custom that the family properties devolved ona sik; 
‘was established and the said fifteen villages were cons/ ` 
impartible. But as regards the properties acquired į 
Singh subsequent to ithe first regular settlement he hel 
there was no evidence to prove that Autar Singh intend 
_ incorporate the same with his Taluqa and succession to t 
must therefore be governed by the ordinary Hindu la 
inheritance. In the result the Subordinate Judge gave 
plaintiff a decree for one-third share of the subsequently ac 
ed properties, but dismissed the suit in respect of the re 
the properties. © 
Both parties appealed and both the learned Judges 
heard the appeals agreed with the Court below that an an 
custom of impartibility and primogeniture was establish 
existing in the family of the parties, but that that custom 
not govern the succession to the properties acquired by A 
Singh subsequently to the first regular settlement, which 
« joint family property in which all the members of the fa 
are equally interested.” On the question whether the 
in respect of which the plaintiff's suit had been dismissed di 
did not form a Taluqdari estate within the meaning of the A 
of 1869 there was a difference of opinion. One}learned Jud 
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decided it in the negative, holding that the settlement with 
Autar was not made by the roth October 1859-the date men- 
tioned in s. 3 of the Act—the formalities not having been carri- 
ed through until three days later. The other learned Judge 
was of the opinion that the transaction was really concluded 
and the settlement made with Autar Singh on the 5th October 
1859 when the order for the Summary settlement was made. 

The mother of the parties having meanwhile died the plaintiff 
in his appeal asked for a half share instead of a third, Decrees 
were accordingly passed dismissing the defendant’s appeal and 
giving the plaintiff one half of the lands of which the Subordi- 
nate, Judge had decreed to him a one-third share.. 

Bath parties thereupon appealed to His Majesty in Council. 


Sir i. Erle Richards E. C. and E. Brown, for the defend- 
The order for summary settlement was made on October 

on which date Autar Singh acquired the right to have 

ary settlement of nine villages made with him. The 

f the kabuliat on the following 13th was a formal 

he Aaduliat when executed related back to the 5th. 
rst regular settlement six more villages were de- 
m. These fifteen villages thus acquired form an 
ithin the meaning of Act I of 1869: see ss. 2 and 3. 
was entered in the first and second lists prepared 
, and under s. ro the Court is bound to take judicial 
ice of fthe lists, which are c8nclusive evidence that Autar was 

a Taluqdar within the meaning of the Act. The ‘estate’ consist- 
ing of thé fifteen villages is impartible and the defendant being 
the eldey son is rightly in possession thereof as successors to his 









deceased) father: sees, 22, cl, 1. Reference was made to Syke’s. 


Compendium of Oudh Taluqdari Law, pp. 285, 378, 382, 393 and 
403; letter dated the roth October 1859 scheduled to Act I of 
1869; and the Oudh Land-Revenue Act(Act XVII of 1876), S. 17. 
ourts in India have found that the custom of imparti- 
bility applies to the family estate and the presumption is that 
the devolution of the other family property would take place 
according to that custom unless the plaintiff could displace 
such presumption: Thakur Ishri Singh v. Baldeo Singh (1); 
Jagdish Bahadur v. Sheo Partab Singh (2); Ibrahim Ali Khan 
v. Muhajumad Ahsan Ullah Khan (a) ; and Rajindra Bahadur 
Singh yieRani Raghubans Kuar (4), 

aLe the L, R. 11 I. A. 135, 148. (3) (1912) L. R, 39 I. A. 85 

Py (u R. 28 I. A. 109, 110; Bom. L. R. 170. : 

; Re 293. (4) (2908) 12 Oudh Cases, 256, 259, 
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P. O. (De Gruyther K. C.—The case in 11 Oudh Cases, 256, is 
1913 under appeal to your Lordships’ Board.) “ 
-~ (Mr.’ AMEER ALI mentioned the case of Debi Bakhsh Singh 
Buatya . v. Chandrabhan Singh().] 


` 5 sks There is no evidence to show that the other, property is-ex- 
ERSHAD 
yi empted from the application of the custom of py: 
Buatra , The suit, therefore should be dismissed. 
"DWARKA 


PERSHAD De Gruyther K..C. and Dube, for the plaintiff. —The sum- 
— mary settlement was not made, as required by s. 3 of Act I 
of: 1869, between 1st April 1858 and roth October 1859. it 
was made on the 13th October 1859, when the Kabuliat ; lwa 
executed, There is therefore no ‘estate’ in this case with} 
the meaning of the Act. Assuming that the summary si" 
ment was made on the 5tti October 1859 when the \ 
therefor was made, it-was not made with Autar as Ta} 
but as Malguzar. The word ‘ Taluqdar’ had not ac 
1859 the statutory meaning given to it under Act I of f 
e villages settled in 1859 are, therefore, not an ‘ est 
‘the meaning of the Act and s. 22 thereof has no a 
[Lorp MouLTon.—Autar is put in the lists prep. 
the Act as a Taluqdar and we cannot go outside it 
mary settlement of Government revenue was made 
it is sufficient for the purpose of s. 3 of the Act] 
Reference was made to Syke’! Compendium of tlhe Ou 
Taluqdari Law, pp. 13, 28, 29, 51, 53, 55, and 285; anid Parlia- 
mentary papers relating to Oudh, 1859. : 
It is, “however, contended that a family custom o Sart 
bility is established. But before the settlement with Autar 
there are instances to show that the family property was 
partitioned and since that settlement no occasion to partition 
had arisen. The alleged custom is therefore not established: 
Reference was made to Mayne on Hindu Law and Usage, 7th 
© ed., pp. 61 and 633—54, and 469; Hyder Hossain v. Mahomed 
Hossain); and Bhau Nanaji Utpat v. Sundrabai(3), Autar 
executed the Aabuliai in 1859 as representing the family and 
the property then settled as well as that acquired thereafter is 
partible and governedeby the ordinary rules of sticcession 
under the Hindu Law. In any case the a 
property is partible. by 














acquired 








(1) (1910) L.. R. 37 I. A, 168 ; (2) (1872) 14 M.I.A. 4 1, 
12 Bom. L. R. 1015, (3) (1874) u1 B. H. O. R|. 249, 
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Vv. Jagadis Chunder Dhabal ay.) 
re is ño specific evidence to show that the subsequently 
ed property was intended to be invalued in the original 


H. Erle Richards K. C. replied: 
judgment of their Lordships was delivered by 


AMEER ALI.—These are two consolidated appeals from 
ent and decree of the Court of the Judicial Commis- 
of Oudh, dated the 8th of September 1909, and arise out 
it brought by the plaintiff Dwarka Pershad in the Court 
ubordinate Judge of Barabanki, for partition of certain 


s a member of a joint Hindu family governed by the 
ara Law. ; 
defendants to this action were the plaintiff’s elder 
ki Pershad and their mother Marjad Kuar, and as 
under the Mitakshara Law, is. entitled on the 
ancestral property to an equal share with the sons 
y the plaintiff asked for a decree in respect ofa third. 
Pthe entire property included in the list attached to the 





int. 
The defendant Janki Pershad alone contested the suit, the 
ground of his defence being that the Taluqa sued for was, under 
the provisions of Act I of 1869, as also by custom governing 
the family, an impartible estate descendible to a single heir, to 
which the ordinary rules of the Hindu Law of inheritance did 
not apply. The parties thus went to trial on two distinct 
issues, vizi, whether the properties in suit belonged to a: 
joint Hindu family'and were subject to the incidents ordinarily 
attached to such properties, or whether they formed in whole or 
in part, under Act I of 1869 or by custom, an impartible estate. 
A short history of the family will explain the reasons on 
which the Courts in India have proceeded in arriving at their 
conclusions. The nucleus of the Taluqa in dispute is said to 
have been formed by ote Suk Shah., He- owned nine villages, 
but the number increased to sixteen in the hands of his son 
` and successor, Sakat Singh,. who lived about the close of the 
18th century. In 1856, when the British first occupied the king- 
dom of Oudh, the Taluga included twenty-one villages, and was 
i Q) 902) L. E. 29 I, A, 82; 4 Bom, L. R, 368. 
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held by Autar Singh, eighth in descent from Gulal Shah 


_ eldest son of his brother Bisheshur. Jang Bahadoor, 
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original ancestor of the parties and the -grandfather o 
Shah. On the outbreak of the Mutiny Autar is said to 
disappeared. Nor did he make his appearance on Lord 
ing’s famous proclamation issued in March 1858. The 
authorities accordingly proceeded to make a settlemen 
confiscated villages with third parties. But some time 
1859 Autar appeared before the authorities, explain 
reason of his non-appearance before, and applied for a 
ment of his villages. . They were apparently satisfied w 
explanation, and on the 5th of October 1859, an order w 
ed on his application, sanctioning the summary settleme 
him of the remaining nine villages which had not been 
settled with others. . The Aaduliat, however, was not 
by him until the 13th of that month. F 

In -the course of;the regular settlement which fol 
shortly after, Autar recovered decrees for possession of 
villages. He was thus in possession of some fiftee 
when Act I of 1869 was passed into law. Later on 
by purchase several other properties. 

Autar died in 1879 without issue and was succeéd 
possession of the properties by his nephew Jang Bah 


1889, leaving him surviving two sons, viz., the plaintiff and th 
defendant Janki Pershad, the latter being the eldest. On Jang 
Bahadoor’s death, Janki Pershad came into the possession. of 
the entire property. = “ 

The Subordinate Judge has held that the properties which 
were settled with Autar in 1859, together with those decreed 
to him in the course of the regular settlement, form an 
‘estate’ within the meaning of Act I of 1869 and are descendi- 
ble to a single heir and are consequently impartible. Butasre~ 
gards the several properties Autar Singh acquired by -purchase 
subsequent to the regular settlement the Trial Judge. was of 
opinion that-in the:absence of evidence establishing an inten- 


* tion on his part to incorporate the subsequent acquisitions with 


the “estate” they must be held to be governed by the ordi- 
nory Hindu-law of inheritence. He accordingly decreed the | 
plaintiff's claim in respect of a one-third share in what he calls 
the “acquired” properties and dismissed the suit as regards - 
the rest. - ‘ 7 
Both parties applied to the Court of the Judicial Com- . 
missiorier of Qudh ‘which affirmed the decree of the Subordj- 
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nate Judge with a modification in respect of the parties’ shares 
necessitated by the death of their mother Marjad Kuar, which 
became-one-half each instead of one-third. 

The plaintiff.and the defendant have both appealed to His 
Majesty in Council against the judgment ahd decree of the 
Appellate Court. The plaintiff contends that the lower Courts 
are wrong in holding that the properties in respect of which 
his suit has been’.dismissed, form an “estate” within the 
meaning of the Act, and are, consequently, impartible; whilst 
the defendant urges that the properties, a half share of which 
hasbeen decreed to the plaintiff, being accretions to the 
“estate” or Taluqa, are equally impartible. 

As regards the contention of the plaintiff, the first point to 
termine is the meaning which the Legislature has attached 
he word “estate” with reference to properties coming 
in the purview of Act I of 1869, and that meaning must 
ted so far as possible from the enactment itself, 
“estate” is defined ins. 2to mean “the Taluga 
ble property acquired or held by a Taluqdar or 
the manner mentioned ins. 3, s. 4 ors. 5 or the 
property conferred by a special grant of the 
vernment upon a grantee.” And “Taluqdar” is 
d to mean a person whose name is entered in the 
st of the lists mentioned in s. 8. ` 
Section 3 declares that :—e 

Every Talugdar with whom a summary settlement of the Govern- 
ment revenue-was made between the first day of April 1858 and the 
tenth day of October 1859, or to whom, before the passing of this Act 
and subsequently to the first day of April 1858, a taluqdari sanad has 
been granted, shall be deeméd to have thereby acquired a permanent, 
heritable and transferable right in tha estate comprising the villages and 
lands named in the list attached to the agreement or kabuliyat executed 
by such T'aluqdar when such settlement was made, or which may have been 
or may be decreed to him by the Court of an officer engaged in making the 
first regular settlement of the provinee of Oudh, such decree not having been 
appealed from within the time limited for appealing against it, or, if 
appealed from, having been affirmed. 

Section 8 provides that :— - 

u Within six months after the passing of this Act, the Chief Commis. 
sioner of Oudh . > . shall cause to bó prepared six lists, namely:— 

“ irst.—A list of all persons who are to be considered Taluqdars within 
the meaning of this Act, 

“ Second.—A list of the Taluqdars whose estates, according to the custom 


of the family on and before the thirteenth day. of February 1856, 
ordinarily devolved upon a single heir.” 
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P. O.° The rest of the section is immaterial for the purposes of this 
1913 case. Section 22 lays down the rules relating to intestate 
—~ succession to the estates of Taluqdars whose names have been 

Buarya entered in the second, third or fifth of the lists mentioned in 8.8. 
JANKI In the first instance jt declares that if any Taluqdar whose 

eas name is so entered, were to die intestate as to his estate, such 

Buarva estate shall descend to the eldest. son of such Taluqdar or 

Dwarka grantee, heir or legatee, and his male lineal descendants, sub- 

PuasHAD ject to the same conditions and in. the same manner as the 

Mi Ameer estate was held by the deceased.” 
` Ali. It is common ground that “a summary settlement of the 
Government revenué” was made with Autar Singh in respect 

_ of nine villages “between the rst day of April 1858 and th 
roth day of October'1859.” Their Lordships are not omitti 
from consideration the fact that the kabuliat was not exec 
until the 13th of October. To this they will advert lat 
is also admitted that he obtained decrees in respect of 
villages in the first regular settlement of the. Pri 
that his name was entered in the lists prepare 
statutory provisions. of s. 8. Itis clear, therefor 
was not only a Talugqdar, but that his Taluga 
virtue of the above-recited proceedings, was an “ est% 
the meaning of the Act. 

One of the learned Judges in the Court below has conside¢ 
that the execution | of the kabuliat after the time-limit men 
tioned in s. 3, deprived Autar Singh’s Talugqa of the char- 
acter ofan estate defined in the statute, although in his con- 
clusion he agreed with the Subordinate Judge in holding that 
it was impartible property. His view may shortly be sum: 
marised as follows: as the principal villages included in the 
Taluqa were not acquired either under a grant or a summary 
settlement made between the two dates mentioned in s. 3, the 
property did not constitute an “ estate ” defined in s. 2; but 
as it appeared in the evidence that the Taluqa had ordinarily 
devolved upon a single heir on and before the 13th of February 
1856, it must be treated as an impartible estate déscendible ` 
under the rules of devolution provided ins, 22. 

The other learned J udge held in substange that under the 


— 
















summary settlement with Autar was made ‘before Ke aoth of 


October 1859. 
In their Lordships’ judgment the less technical construction ` 
seems more in accord with the true intent of the enactment 
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It is easily conceivable that a settlement might be made with- 
in the time-limit, and yet the formal documents connected 
therewith might not, owing to causes beyond the control of 
the person with whom the settlement is made, be executed 
until later. The law must be absolutely explicit that non-exe- 
cution within the time is fatal to the right’ which it expressly 
gives before it can be so construed. Clause 3, which declares 
the right a Taluqdar acquires in villages and lands settled with 
him, states that “he shall be deemed to have acquired there- 
by,” (that is by the summary settlement), “ a permanent heri. 
table and transferable right in the estate comprising the 
villages and lands named in the list attached to the agreement 

Kapbuliat executed by such Taluqdar when such settlement 
s made.” The right the Taluqdar is declared to have 
red comes into existence with the settlement, the rest of 
semerely describes the properties with respect to 
takes effect. Ifthe settlement was directed on the 
ber, to be made with Autar Singh, the delay in the 
e formal documents would not affect the right he 
by, as-the execution of the agreement would 
the time when the settlement was in fact made. 
es charged with the execution of the duties 
y s. 8 of the Act do not appear to have con- 
d that the delay which had occurred in the signing of the 
abuliat affected Autar Singh's rights in the properties settled 
with him in 1859, differentiated him from the. other Taluqdars ; 
and although the settlement had been made with him as 
malguzar, he was, in fact, includedas a Taluqdar in the general 
lists prepared under the section, and the property of Ranimau 
was entered against his name as the estate in his possession. 
Section 10 of the Act provides that "the Courts shall take 
judicial notice of the said lists and shall regard them as con- 
clusive evidence that the persons named therein are such 
Taluqdars or grantees.” 

Their -Lordships have no hesitation in holding that the pro: 
perties settled with Autar Singh in 1859, together with those 
of which he obtained possession under decrees passed in his 
favour in the course of the regular settlement, constitute an 
“estate” within the meaning of the Act, and are consequently 
impartible. 

The defendant’s appeal relates to that portion of the lower 
Court’s decree which, affirming the order of the Subordinate 
Judge, awarded to the plaintiff a half share in the properties 
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subsequently acquired by Autar Singh. Janki Pershad has died 
since the institution of this appeal, and he is now.epresented 
by his minor son Dharaband Singh. Itis contended on his 
behalf that by the custom of the family- these acquisition be- . 
came part of the original.estate, and are, therefore, not subject 
to the ordinary rules of inheritance. 

Both the Courts in India have come to the conclusion that 
the evidence is insufficient to establish the alleged custom.. 
And no adequate reason has been shown to induce their Lord- 
ships to take a different view. The only other point that 
remains to be considered is whether the lands subsequently 
acquired were as a matter of fact incorporated with the Taluq 
As has been pointed out by this Board in the case of Srim 


















the question whether properties acquired by an’ owner b 


depends on his intention to incorporate the acquisi 
the original estate. ; 

The Courts in India have concurrently foun 
defendant on this point, and their Lordships se 
differ from their conclusion. Both Courts app 
to have fallen into an error in respect of one pr 
rauli, for a half share of which they have made a í 
favour of the plaintiff. It is admitted on his beha 
Kamrauliïs one ofthe villages far which Autar Singh obtaine 
a decree in the regular ‘settlement proceedings. The decree 
of the lower Court must, therefore, be varied by the elimina- 
tion of Kamrauli.; © - 7 

Subject to this variation both appeals will be dismissed, 
each party bearing his own costs. : 

And their Lordships will humbly advise His Majesty accord- 
ingly. mo Y ; 

he i ' Apeals dismissed. 


Solicitor for the defendant: The Solicitor, India Offices 
Solicitors for the plaintiff: Barrow, Rogers & Nevill. 


(2) (1902) L. R, 29 I, A. 82; 4 Bom, L, R.-265- 
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- [ On appeal from the High Court of Judicature at Allahabad, } 
Present: 


LORD ATKINSON, LORD PARKER.OF WADDINGTON, SIR 
- JOHN EDGE AND MR. AMEER ALI. 


NET RAM SINGH. 


v. 
MUSAMMAT TURSA KUNWAR.* 
















Hindu Law—Presumption of jointness—Separation—Evidence—Separate en- 
Ne tries in revenue records—Inferences from the acts of the members af the 
~ Jamily. 


Whero in a suit the question was whether the plaintiffs, who were 
thers, were separate in estate from their deceased half-brother at 
ime of his death in 1907, and the proved or admitted facts were that 
es of the five brothers were separately entered in the revenue 
regard to specified areas of one of the suit villages, that in-1900 
with those areas as separate owners thereof, that in 1878 there 
ion among them of another village, that there was an entry of 
alf-brother’s name alone in respect of a third village and 
£ the plaintiffs in respect of a fourth village, and that the 
njoyed separately their respective sir lands .— 

rming the High Oourt, that the separate entries in tho 
e records standing by themselves were not sufficient to rebut the 
esumption of Hindu Law relating to jointness or to prove separate 
_ possession by different members of a family whioh in its inception was 
admittedly joint, but that such entries together with the inferences 
drawn from the said facts, which tended to show a separation and were 
consistent only with the hypothesis of separation, left no doubt that at 
the time of his death the deceased half-brother was separate from hig 
brothers, the plaintiffs. : 


THE parties to the suit were Hindus. The plaintiffs-appel- 


lants who were brothers, sued the defendant-respondent, the 
widow of their deceased half-brother, to recover certain shares 
in six villages. The plaintiffs alleged that the deceased was 
joint in estate with them at the time of his death in 1907, 
and that they became, by right of survivorship, entitled to 
succeed to the said properties left by the deceased half-brother. 
The defendant contended that her husband was at the time of 
his death separate from his brothers, ‘and that consequently 
the properties left by him had rightly devolved upon her. 
The Subordinate Judge held that at the time of his death the 
- deceased half-brother was joint with the plaintiffs, and gave 


* Reported by J- M. Parikh, Barrister-at-Law, London, 
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them possession of the properties in suit. But in regard to 
share in one of the villages he held that it wasan endowed 
village and the plaintiffs were, therefore, entitled to the pos- 
session of the share of the deceased in it as managers of the 
endowment. On plaintiffs’ appeal the High Court came to the 
conclusion that the deceased half-brother was at the time of 
his death separate from his brothers, but agreed with the lower 
Court in its conclusion with regard to his share in the endowed 
















varied. The plaintiffs, thereupon, app’ to His MET g 
Council. 


B. Dube, for the appellants.—The presumption is in favo 
of the continuance of joint estate unless a separation is pro, 
and the onus of proving itis on the respondent, whoa 
that her husband was separate : Prit Koer v. Mahadeo 
Singh G). Separate entries in the revenue papers of 
of the different members of the family, which wa 
joint at one time, in respect of specified shares 
property, are not sufficient to rebut the presump 
ness or to prove separate possession of such s 
members: Gajéndar Singh v. Sardar Singh (2); 
v. Kassee Proshad (3); and Ambika Dat v. Sukhmani 
The High Court has erred in holding that various s 
entries proved separation. Some of the entries suggest separa 
tion, while other suggest jointness. It is, therefore, submitte 
that the respondent has failed to discharge the onus, which 
lies upon her, to prove that her husband was at the time of 
his death separate in estate from the plaintiffs. Reference 
was also made to Rewa Prasad Sukal v. Deo Dutt Ram 
Sukal 65). 


The respondent did not appear. 
The Judgment of their Lordships was delivered by 


MR. AMEER ALI.—The suit which has given rise’ to this 
appeal, was brought by the plaintiffs in the Court of the Subor? . 
dinate Judge of Aligarh, to obtain a declaration that, as mem- ` 
bers of a joint undivided Hindu family, they became entitled 
by right of survivorship to’ the shares of their half-brother, 
Chhiddu Sing, in the properties mentioned in the schedule‘to’ 








(1) (2894) L. R. 21 I, A, 134. (3) (1881) I. L. R, 7 Cal. 369, at p. a7. 
(2) (1895, I. L. R, 18 All. 176. (4) (1877) I. L: R, 1 All. 437. 
at pp. 179 & 180, (5) (1899) L. R, 27 I. A, 39. 
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plaint, upon his death in 1907. The plaintiffs and Chhiddu 
Sing are the sons by different mothers of one Narayan Sing, 
who died in 1879. They allege that after their father’s death 
the family continued joint during the whole of Chhiddu’s 
lifetime, and that in 1907, after Chhiddu’s death, his widow, 
Tursa Kunwar, the defendant to the present action, obtained 
from the Revenue Courts an order to have her name recorded 
in the Collector’s Register as proprietor in place of his deceas- 
ed husband. 

The defendant, Tursa Kunwar, contested the claim on the 
ground that her husband was at the time of his death separate 
rom his brothers, and that consequently his share in the 
veral properties had rightly devolved on her. In support of 
contention she relied mainly on anumber of documents 
isting chiefly of entries in revenue records and mortgage 
geparately executed by the brothers. 
bordinate Judge, upon a review of the evidence, was 
that the plaintiffs had established their allegation, 
ingly decreed their claim. On appeal, the High 
ahabad has taken a different view. It has held in 
hatever might have been the position among the 
er sé, the evidence and inferences from facts prov- 
to room for doubt that at the time of his death Chhiddu 
Zə separate from his brothers. The learned Judges accord- 
ingly varied the decree of the Subordinate Judge and dismissed 
the plaintiffs’ suit, save as regards one village, with respect to 
which they agreed with the lower Court. 

The plaintiffs have appealed to His Majesty in Council, and 
the main contention advanced on their behalf is that the High 
Court was ‘in error in relying on the entries in the revenue 
records, which by themselves are not sufficient to rebut the 
presumption of Hindu law relating to jointness or to prove 
separate possession by the different members of a family which 
in its inception was admittedly joint. 

‘Their Lordships, however, observe that the learned Judges 
in the Court below have not rested their judgment merely on 
entries which, standing by themselves, may be regarded 
as inconclusive. They have drawn ipferences from the acts of 
the brothers which are consistent only with the hypothesis 
of separation. They say :— ` 

“ Not only do we find this separate entry of names in regard of specified 


areas of the village Nimgaon, but we further find that on the 8th of March 
1900, three separate mortgages were made by Net Ram, Kanhai Singh, and 
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Mukbram Singh, respectively. Each of them purported to mortgage a 
specified portion of the land in Nimgaon, separately entered in their names, 
and described it as owned and possessed by him alone, So that not only 
were their names separately entered in the revenue papers in regard to 
specified areas, but they dealt with those areas as separate owners thereof,” | 

The plaintiffs made no attempt to explain how, if the bro- 
thers were joint, as they allege, at the time of the transac- 
tions, separate mortgages were executed by them in respect 
of specified areas held by each separately in the village of 
Nimgaon. The circumstances connected with these mortgages 
were within their knowledge, and it lay upon them to show 
that the transactions, although separate, were consistent with 

jointness, 

The. learned Judges refer also to the admitted partiti 
among the five brothers of the village of Susayan in 189 
the entry of Chhiddu’s name alone in respect of one 
and of the names of his four half-brothers in respect of 
to the separate enjoyment of their ‘respective sir 
Chiddu and the plaintiffs all tending to show a se 
estate before Chhiddu’s death. 

On the whole, their Lordships:see no reason to 
finding of the High Court, and they will, accordin 
advise His Majesty ‘that the appeal be. dismissed™ 
respondent does not appear there will be no costs. / 


° Appeal dismissed. 


Solicitors for the appellants : Barrow, Rogers & Nevill. 
The respondent did-not appear. 
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[Ox appeal From the Court of the Judicial Commissioner, Central Provinces], 


Present: 


LORD ATKINSON, LORD PARKER OF WADDINGTON, SIR JOHN 
EDGE, SIR SAMUEL GRIFFITH AND MR. AMEER ALI. 


RAMKISHORE KEDARNATH 


v. 
JAINARAYAN RAMRACHHPAL.* 


















Hindu Law—Mitakshara-Partition—Ancestral property—Minors— Fathers 
power to bind his minor sons—Share given to a stranger—Practice—Suit by 
Hindu governed by the Mitakskara law to set aside his father’s alienation 
of ancestral property—Form of the suit—Nature of velief to be granted— 
Equity between the father and his alienee. 


Although a partition, made by a Hindu father of a joint undivided 
cestral estate subject to the Mitakshara law, may under some circum- 
ces bind his minor Sons, yet if on the partition a share is given to 
olute stranger the partition may be impeached as a disposition of 
made without consideration, unless it can be supported as a4 
compromise of a disputed claim. 
n Das v. liam Narain Sahu (2), relied upon, 
n who as having been adopted in the family has received a 
partition of the joint undivided ancestral property governed 
itakshara Law, is in the view of the law an absolute stranger 
a suit against him to make restitution of the share so received by 
him on the ground that his adoption was wholly invalid. 

Where a Hindu father govefned by the Mitakshara Law has given on 
partition a share of ancestral estate to an absolute stranger, a suit 
brought by the sons against the recipient of the share and their father 
to recover possession of the share so given, is bad inform, but it is 
competent for the Court to make the whole or any part of the relief 
granted in such a suit to the sons conditional on their assenting to a 
partition so far 4s regards their father’s interest in the estate, so as to 


give effect to any right to which the said recipient may be entitled 
claiming through their father., 


THE main question in the appeal was whether the suit had 
been rightly dismissed on the pleadings and an admission made 
by the plaintiffs pleader without taking evidence. . 

The suit. was instituted on December 20, 1907, by four bro- 
thers, as plaintiffs, against 14 defendants, of whom J ainarayan 
was defendant No 1 and the plaintiff’s father Kedarnath was 
defendant No. 14. The rest of the defendants were the as- 
signees from Jainarayan. The. plaintiffs alleged inter alia that 


: ——_ 
* Reported:by.J.,M. Parikh, Barris- (1) (1903) L. R, 30 I, A. 139, at 
ter-at-Law, London. P. 150; 5 Bom. L. R. 463. 
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they and their father Kedarnath were the sole members of a 
joint undivided Hindu family governed by the Mitakshara Law 
and the owners of a certain ancestral estate ; that the estate 
had devolved on two brothers, Ramnath and Rambilas ; 
that Ramnath who had no issue adopted their father Kedarnath 
in 1877, that on the death of Rambilas without leaving any 
issue in 1883; though the name of his widow Jaidevi was 
entered with the consent of Ramnath in the revenue registers, 
yet “ the possession and ownership of the entire sixteen-anna 
estate remained with Ramnath alone”; that Ramnath died in 
1883 whereupon their father Kedarnath became the sole owner, 
that from October, 1887, Jaidevi “ began to declare him (Jaina 
rayan) to be her son”, andin 1889 his name was enter 
in the revenue papers in her place; that the adoption 
Jainarayan was invalid ; that “ Jaidevi Bai died on 25th , 
1897”. After this, Kedarnath, father of the plaintiffs 
Jainarayan, her reputed adopted son, the following 
on 24th October, 1898, for separate enjoyment. H 
very day, he began to live separate, and declared “ 
of that property”; and that “ defendant No. 1 h 
whatever to the property mentioned in paragrap 
The plaintiff's father had no right at all to give th 
to defendant No. 1. That property is of the joint | 
of plaintiffs 1 to 4 and their father. That the ownershi 
defendant No 1 has been acquiesced in by the plaintiff's fathe 
is evident from his (plaintiffs’ father’s) conduct. 

He, therefore, refused to join as a plaintiff, and so he has been 
made a co-defendant. The plaint also stated that “ plaintiff 
No. t was born on 20th December 1836, No, 2 on aist July 
1890, No. 3 on 13th December 1892 and No. 4 on 15th March 
1894.” The plaintiffs prayed that “each of the defendants be 
ordered to deliver them the possession of whatever property 
he has with him out of that mentioned in paragraph 11, that 
the costs of the suit be awarded, and that any other relief 
deemed fit, be also granted to them.” 

The defendant Jainarayan pleaded. inter alia that his 
adoption was valid, that the plaintiffs were bound by the 
acquiescence of their father in his admission (Jainaryan’s) to 
the family, and that the suit was barred by limitation. He 
also in effect pleaded that if his own adoption was invalid for 
the reasons alleged. by the plaintiffs, the adoption of their 
father Kedarnath was also invalid on similar grounds, and that 
he as the natural son of another male descendant of the 
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common ancestor would in that event be entitled to the whole -P. C. 
of the family properties to the exclusion of the plaintiffs and 1918 
their father. This was stated to be the reason why, if the ~~ 
validity of his adoption was in fact doubtful, he was accepted RAMKISHORE 
by` Kedarnath as a member of the joint family and the v. 
‘Tepresentative of the branch of Rambilas. J ainarayan also JAINARATAN 
contended that the plaintiffs could not sue while their father 
Kedarnath was alive, and that they were not entitled to 
possession during the lifetime.of their father. 

An admission made by the plaintiffs’ pleader is stated in 
their Lordships’ judgment. On the pleadings and the admis- 
sions of parties the District Judge settled 14 issues, several of 
hich were set down for trial without evidence as preliminary 
pucs of law. Amongst them were the first 3 issues set out 
eir Lordships’ judgment together with the following :— 














ince plaintiff’s father did not set aside the adoption within six 
laintiff’s claim time barred P 

the transaction by which Kedarnath admitted defendant No, 1 
ner to be looked upon as an alienation P 

ntiffs sue for the whole property or only their own share? 
r shares P š 


dant No. 1 question the validity of Kedarnath’s adoption, at 
the nature of the interest acquired in the property by 


The District Judge held, on the first issue that the suit was 
‘maintainable in the form presented by the plaint; on the 
second issue that the plaintiffs were bound by their father’s 
conduct in admitting the first defendant as a co-parcener in the 
family properties and by the partition effected between them, 
and that what had been done was in the nature of a family 
arrangement by which the palintiffs would be estopped from 
disputing the validity of the first defendant’s adoption ; on the 
third issue that the first defendant’s possession of a share of 
the family properties, though undivided prior to 1898, had 
been adverse to the plaintiffs and their father since 1887, and 
consequently that the plaintiffs’ claim was barred by limitation ; 
on the fourth issue that the plaintiffs’ suit was not governed by 
Art. 118 of the Indian Limitation Act, 1877, and was not barred 
under that Article; on issue 5 (a) that the transaction in ques- 
tion was not an alienation; on the sixth issue, thar “ the right 
of suit of Kedarnath is barred by limitation. Plaintiffs can at 
. best recover their share, four-fifths of the property in dispute, 

if it be held that their suit is not time barred by reason of their 
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P. 0.. minority”; andon the seventh issue that the „first defendant’s 
191g ‘Tight to question the validity of Kedarnath’s adoption was 
—~ barred for all purposes and consequently the first defendant 

RamxtsHonz could not question its validity. In view of his findings on the 
1. second and third issues the District Judge dismissed the plain- 
J AINARAYAN tiffs’ suit with costs. 


The plaintiffs thereupon appealed to His Majesty in 
Council, 


De © Gruyther K.'C. and H. Mitra, for the plaintiffs- 
appellants.—The admission of the plaintiffs’ pleader means 
that their father gave away half the ancestral estate in 1898. 
The fact that Jaidevi was previously recorded in the revenu 
books as owner of the property given away in that year to t 
first defendant did not operate as separation in title or alte 

‘ devolution: Rewa Prasad Sukal v. Deo Dutt Ram Suk 
On her death the plaintiffs and their father as co-pa 
became entitled to the property recorded in her na 
their father had no right to give it away to the first 
without their consent. It is contended that their 
a partition and gave the first defendant his share. 
plaintiffs, who were minors, are entitled to challe 
tition as the first defendant’s adoption being in 
not entitled to any share of the ancestral family pro 
Balkishen Das v. Ram Narain Sahu?) and Strange’s Hi 
Law (1815 ed.), p. 222, ch. 9, on ‘partition. The plaintiffs con- 
tend that the property so given was an alienation by their 
father and they are entitled to sue to recover it: Mayne on 
Hindu Law and Usage, pp. 439 and 336 (7th ed.). 

The District Judge says that the acquiescence-of Kedarnath 
estops his sons from questioning the validity of the first de- 
fendant’s adoption, but there is no evidence to support that 
finding, nor is there evidence to support the fiading that the 
defendant lost his share of.the property of his natural family. 

“ It is submitted, therefore, that the case has not been rightly 
decided without taking evidence. There could be no adverse 
possession from 1887 to 1898 during which period there was joint 
possession. The suit is not barred as it was instituted within 
less than three years aftet the first plaintiff attained . majority 
and the remaining plaintiffs were minors when it was institut- 
ed: Limitation Act, 1877, section 7. Omission to bring within 
i (2) (2899) L. R- 27 I. A, 39. at pp. 149 § 150. , 

. (2) (2903) L. R. 30 I. A, 139, 


i 
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six years’ period provided by Art. 118 of the Limitation Act, P.-C 


1877, a suit.to obtain a declaration that an alleged adoption 
was invalid or never, in fact, took place, is no bar to a suit 


1913 
—_ 


for possession of property: Umar Khan v. Niaz-ud-Din Rawxtsnorn 


Khan 0). 


vu 


It is submitted that the case should be sent back without JATNARAYAN 


any expression of opinion for trial according to law. 


G. R. Lowndes, for the defendant-respondents Jainarayan 
and his alienee.—The point now raised that the plaintiffs’ father 
gave the property in 1898 as a gift isa new point. The case 
in the Courts below was that there was then a partition and 
he first defendant got a share as he was adopted in the family. 

e plaintiff’s father, who was the head of the family, accepted 
act of Jainarayan’s adoption ;-and it is submitted that the 
iffs are bound by such an acceptance. What took place 
was a family settlement which Kedarnath had the 
make and his sons are bound by it: Jagan Nath v. 
/ (2), and Mayne on Hindu Law and Usage, 7th ed., 

Both Courts in;India have held that J ainarayan’s 
as adverse to Kedarnath. His right to recover 
as therefore lost long before the suit was brought 
ate of the suit he had no right to the property 
be recovered: see Limitation Act, 1877, Art. 144, 
ection 28. Jainarayan’s adyerse possession against Kedarnath 
ars his sons, the plaintiffs: Radhabai and Ramchandra 
onher v. Anantrav Bhagvant Deshpande (3). The plaintiffs 
are claiming through their father and their claim is barred in 
spite of s. 7 of the Limitation Act, 1877. 

The suit in the present form does not lie. The plaintiffs 
during the life-time of their father cannot demand possession 
of the family property. Jainarayan has acquired a good title 
at least as against Kedarnath and the plaintiffs cannot recover 
his share. They could sue for partition but not for possession 
of the whole of the property: Koer Hasmat Rai v. Sunder 
Dasi). Reference was also made to s. 14 of the Limitation 
Act, 1908. 

It is submitted that the Courts in India had sufficient 
material before them to decide the cdse, . 
















De Gruyther K. C., in reply.—The plaintiffs sue for the 


(1) (1911) L, R. 39 I. A, 19, 25. PD. 224 & 225. 
(2) (1894) I. L, B. 16 All. 231, 288a (4) (1885) L L. R, 11 Oal, 396, at 
(3) (1885) I, L, R. 9 Bom. 198 at p, 399. : 
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restoration of the property of the joint fimily ; and Art. 126 of 
Schedule 2 to the Limitation Act, 1877, contemplated such a 
suit. Ifthe plaintiffs had sued for their shares, their suit 


Ram«isuorr would have been dismissed: Rajaram Tewaree v. Luchmun - 


Ue 
JAINARAYAN 


Pershad '1)- - 
(Lowndes.—I do not admit that Central Provinces follow 
Bengal.) l 


' , [Sir Jonn EpGE.—Central Provinces lean towards 


Allahabad]. 

Central Provinces follow. Allahabad, where the law on this 
point is the same as; that in Bengal. A single co-parcener 
is entitled to set aside an alienation. A suit for partition 
would break up the joint family as such a suit must i 
clude besides the property in suit other joint prope: 
There is no reason why the plaintiffs should be comp 
to break up the joint family and forced to bring an 
for partition, when they are entitled to joint possess} 
their father; see Varanbhai v. Ranchod) and Radha 
Wasti v. Esuf(3). There is no equity between t 
joint property and his alienee: Madho Parshad 
Singh (4). But even'if Jainarayan is entitled to r 
nath’s share, the Court could give possession of 
the property in suit'to the plaintiffs with a decla 
Jainarayan had acquired Kedarnath’s share and was entitle 
to have it partitioned :. Deendyal Lal v. Jugdeep Narai 
Singh (5); Baboo Hurdey Narain Sahu v. Pundit Baboo Roode, 
Perkash Misser (©) and Mayne on Hindu Law and Usage, 7th 
ed, pp. 483 & 485, 364 & 365. To deny any relief except ina 
partition suit would be to deny the plaintiffs’ right to relief 
altogether. Moreover, the form of the suit does not affect the 
merits of the case:and no suit shall be dismissed in appeal 
except on the merits of the case: Code of Civil - Procedure, 
1882, S. 578. 

The contention that the suit is barred against the plaintiffs’ 
father and therefore against the plaintiffs, depends upon the 
question how the father’s acts would hind the sons. Itisa 
question of fact and: cannot be decided without evidence. 





















The judgment of their* Lordships was delivered by ` 


SIR SAMUEL GRIFFITH.—This was a suit instituted—to | 


(a) (1869) 12 W. R. 478, (4) (2890) L. R- 17 I. A, 194. 
(2) 1901) I. L. R. 26 Bom. 141, 145, > (5) (1877) L. R. 4 I. A. 247. < 
(a) (1881) I. L, R, 7 Ọal, 414 - (6) (2888) L. R. 11 I. A, 26, sọ. 
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use the words of Art. 126, of Schedule 2, to the Indian Limita- P. €. 
tion Act of 1877—“ by a Hindu governed by the law of the 1913 
Mitakshara, to set aside his father’s alienation of ancestral ~~ 
property.” , RankIsHORD 

The plaintiffs, the appellants, are the four sons of the v. 
defendant Kedarnath, The defendants are one Jainarayan, JaINARATAN 
Kedarnath, and certain assignees from the former. The case Sir Samuel 
made by the plaint, so far as material to the present appeal, "sfith. 
is that the plaintiffs and their father were the owners of a 
joint undivided ancestral estate subject to the Mitakshara law, 
and that Kedarnath, in October 1898, improperly made a dis- 
osition of part of it by way of partition to the defendant 
Inarayan, The relief formally claimed was that “ each of 
efendants may be ordered to deliver them the possession 

tever property he has with him out of that mentioned 
aph 11,” with consequential relief. 
was instituted on zoth December 1907. The first 
alleged to have been born on 2oth December 
er plaintiffs being younger. The plaintiffs 
estate had descended to two brothers, Ram- 
ilas, neither of whom had issue, that in 1877 
ed the defendant Kedarnath, that Rambilas 
d Ramnath in 1883, whereupon Kedarnath 
entitled, that about 1886 or 1887 the widow of 
as, whose name had, previously, with the consent of 
amnath, been entered in the local register as a joint owner 
in place of Rambilas, adopted Jainarayan as the son of 
Rambilas, and that his name was thereupon entered as owner 
in her place, that the adoption of Jainarayan was invalid for 
various reasons stated; and that in 1898 Kedarnath “ gave” a 
specific part of the estate to Jainarayan, who “has since 
claimed and enjoyed the separate possession of it. Under 
these circumstances, the plaintiffs claimed restitution of the 
part so given. 

Amongst other defences, J ainarayan set up that the plaintiffs 
are bound by the acquiescence of their father Kedarnath in 
the admission of Jainarayan to the family, and that the suit is 
barred by the Limitation Act. f 

In proceedings before the District Judge for the purpose of 
settling preliminary issues of law, the plaintiffs’ pleader 
admitted that “ plaintiffs’ father had actually given possession 
of the property in suit to defendant No. x (Jainarayan) to 
enjoy it exclusively by himself in- 1898. Previously he wag 

110 
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living as a joint member and jointly enjoying the property by 
reason of plaintiffs’ father’s inaction and acquiescence in this 
mode of enjoyment,” The case was decided in the Courts 


RauxisHore below upon the allegations in the plaint, together with 


Ye, 


this admission. The first three issues were finally settled as 


J. AINARAYAN foll ows :— 


Sir Samuel 
` Griffith. 


wow 


. I. Whether plaintiffs can maintain the suit in its present 
form without suing for partition ? 

2. Are plaintiffs bound by the acquiescence of their father 
in admitting defendant No. 1 into the family and allowing him 
a share in the property ? 

3- Since defendant No. 1 has been in joint possession o 
property with Kedarnath since 1887 and in separate possess} 
of his share since 1897-98, has he acquired an absolute ti 
the property in dispute? If plaintiffs’ father’s claim j 
barred, has their claim become time-barred also ? 

There was some controversy as to the effect of th 
already stated. But their Lordships think that, 
were settled in presence of the parties, it must 
in the sense recited in the third issue. The 1 
First Instance answered the first and seco 
affirmative, and as to the third issue held tha 
Jainarayan had acquired an absolute title to the’ 
suit by adverse possession for more than twelve years. 

On appeal to the Court of the Judicial Commissioner, the 
learned Additional Commissioner held that as the first _plaint-; 
iff had instituted the suit within three years of attaining the, - 
age of 21, he was entitled to the benefit of s. 7 of the Limi-. 
tation Act of 1877 and the suit was not barred as against, 
him, but he-held that it was barred -as ‘against his younger. 
brothers, who were born after the commencement of what he, 
regarded as the adverse posssession of the defendant Jainara-. 
yan. It was, however, conceded before'this Board, and, as.their_ 
Lordships think, rightly conceded, that if the first plaintiff 
succeeds in the suit his younger brothers born before. a parti- 
tion of the estate will be entitled to share in the relief. 

The learned Additional Commissioner also held that the. 
first plaintiff was bound by his father Kedarnath’s acquiescence 
in Jainarayan’s joint enjoyment of the family property and: 
consent to a partition with him, since in such. acquiescence ° 
and consent he must be held to have acted i ina Tepresentative 
and not ina a personal capacity. 
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‘The basis of the suit is that the adoption of Jainarayan was 
wholly invalid, in which case he was in the view of the law 
an absolute stranger. It is not disputed that the validity of 
an adoption may be contested by persons prejudicially affected 
by it.. And it seems to their Lordships to be clear that, 
although a partition made by a Hindu father may under some 
circumstances bind his minor sons, as was held by this Board 
in Balkishen Das v. Ram Narain Sahu (y, yet if on the 
partition a share is given to an absolute stranger the parti- 
tion may be impeached as a disposition of property made 
without consideration, unless it can be supported as a bona 
e compromise of a disputed claim. There are no materials 
e the Board to enable them to form a conclusion in favour 
respondent on this ground, as suggested by the learned 

al Judicial Commissioner, even if such a case had 
by him. 
ships are therefore of opinion that if the adoption 

was wholly invalid the plaintiffs would be 
d in the absence of any other defence, 
















unsel for the appellants that to deny any 
suit for partition would be'to deny the tight 
ner, since the basis of their claim is that they 
titled to the estate as a joint undivided estate, and 
sire to enjoy it as such. Tt may well be, however, that, as 
between Kedarnath and J ainarayan, the latter may be enti- 
tled to insist that he stands in the shoes of the former as to 
the share which would come io Kedaranath upon a partition ; 
and that the Court, if that position were established, would 
itself, at Jainarayan’s instance, decree a partition as between 
the plaintiffs on the one hand and Kedarnath on the other, 
Their Lordships think that on the present pleadings it is open 
to Jainarayan to set up such a case, but express no opinion as 
to its validity either in law or fact. 

Under these circumstances, their Lordships, being of opinion 
that they cannot, on the materials before them, finally deter. 
mine the rights of the parties, will humbly advise His Majesty 
to set aside the judgments and decrees appealed from, and re- 
mand the suit for trial, with a declaration that it is competent 
for the Court, in the event of the respondent J ainarayan failing 
in his other defences, to make the whole or any part of the 
relief granted to the plaintiffs conditional on their assenting to 

(2) (2903) L. R. 30 I. A, 139, 140. 


the form of suit, it was rightly pointed out- 
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P. ©. a partition so far as regards Kedarnath’s interest in the estate, 
1918 50428 to give effect to any right to which the respondent 
~~ may be entitled claiming through Kedarnath. 

Rauxisoors The respondents must pay the costs of the hearing on the 

v. preliminary issues in the District Court, and the costs of the 

JAINARAYAN appeal to the Judicial Commissioner, but ‘there will be no order 
Sir sores as to the costs of this appeal. 


— Appeal allowed & case remanded. 
Solicitor for the appellants: Edward Dalgado. 


Solicitors for the respondent Jainarayan and his alienee : 
T. L. Wilson & Co. ' 


















APPELLATE CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice 





a ' MULIA BHANA 
——~ V. 
July a ' SUNDAR DANA.” 


Easements Act (V of 1882), Secs, 23, 18—Eaves—Pro} 
in raising the wall—Customary easements—Privacy, rè 


Where a person projects his eaves over his neighbour’s lan y 
statutory period, he can, when he raises the wall, project the eaves to 
the same extent at a correspondingly increased height, so long as he 
does not throw an increased burden upon the servient tenement. 

The defendant opened jalis and windows in his back-wall which 
commanded the plaintift’s khadki, which could be used for females to 
bathe and similar purposes of privacy. From the window people sleep- 
ing in plaintiff’s house could be seen, The jalis were above a man’s 
height but one could peep through the same straight into the male apart 
ment of the plaintiff’s house. It appeared that the defendant had exe- 
cuted an agreement'to plaintiff whereby he undertook not to open any 
aperture in his back wall, The plaintiff having sued for an injunction 
restraining the defendant from making any openings in his wall :— 

Heid, that though tit was doubtful if the plaintiff was entitled to relief 
on the ground of invasion of his privaey, the agreement gave him the 
right to require the dekeudiat to close the jalés and windows in dispute, 


Suir for injunction. 
ara San al 
* Second Appeal No: 96 of 1913, 1911, varying the decree passed by 
from the decision of B,C. Kenne- M.M. Bhat, Subordinate Judge at 
dy, District Judge of Ahmedabad, Abmedabad, in Civil Suit No. 652 
in Cross-appeals Nos, 260 and 284 af of 1909, 
i 
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Sundar (plaintiff) had a house in Ahmedabad at the back 
of the house of Mulia (defendant), The back-wall of the 


defendant’s house abutted on the khadki which belonged to’ 


the plaintiff. The khadki could be closed. It was a place 
which could be used for females to bathe and similar purposes 
of privacy. The parties belonged to the Dhed caste. 

In 1879, the defendant had passed an agreement to the 
plaintiff whereby he undertook not to make any openings in 
his back-wall. 

The eaves of the defendant’s house had projected ten inches 
ver the plaintiff's land. The defendant raised the height of 
wall: and in doing so, he projected those eaves at a- 
spondingly increased height. He also opened two jalis 
e window in his back wall. They were quite oppo- 
door-ways and jalis in plaintiff’s house. People 
the plaintiff's house could be seen from the 
e jalis were above a man’s height, but if one 
to peep through the same, he could peep 
laintiff’s house—the male apartment next 
n if he were to peep into the £hkadhi of the 
e privacy of his people and that of his 
disturbed. SE 
sued to obtain an injunction restraining the 
t from raising the height of his eaves; and an injunc- 
eeu restraining the defendant from making any opening in his 
back-wall, abutting the plaintiff's Ahadhi. 

The Subordinate Judge directed an injunction to issue re- 


















quiring the defendant to close the jalis and the window in’ 


dispute and restraining him from ever making any opening 
in the back wall in future. He dismissed the plaintiffs claim 
as to eaves, on the following grounds :— l 


It is true defendant has raised his house and hasin so doing shifted the 
position of the eaves, It is argued for the plaintiff that on the authority of 
the ruling in Ranchhod Abdulabhai (6 Bom. L. R. 356) that defendant bad 
only the right to maintain his projection where it was originally and that 
he cannot shift its position. This ruling related to the right of the owner 
of the soil to build below and above the said projection without disturbing 
the projection as such. The ruling decided, that the ownership of the 
column below and above the projection remained with the owner of the 
soil, This ruling does not consider the question of easement, for apart 
from the encroachment and adverse possession defendant has in the pre- 


sent instance. acquired the right of easement to discharge his eaves in the ‘ 


plaintiff's ground. Defendant’s house is there more than twenty 
years and defendant has discharged rain-water from his roof on the plain- 


SUNDAR 
DANA 


"878. 
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tiffs ground, In raising his house defendant does not I think incredse 
the burden in the plaintiff’s soil. By raising his house defendant has given 
the plaintiff the facility to raise his own house if he liked provided he 


managed to receive the rain-water from his (defendani’s) eaves into pe 
structure like a terrace.”’ 
[j 


Both parties appealed against this decree. The plaintiff 
appealed on the ground that the Subordinate Judge erred in 
‘rejecting his claim as to eaves. The defendant contested the , 
decree on the ground that he was erroneously restrained from ` 
opening the ja/is and window in dispute. The District Judge 
dismissed the defendant’s appeal, remarking: “ The right of 
the plain to reasonable privacy is invaded by these ne 
windows.” The plaintiff's appeal was successful: T, 
District Judge enjoined the defendant not so to construc 
eaves of his new roof as to project over the plaintiff's 1 
the following reasons :— 



















The right to protrude eaves over the land in possession o; 
totally different right to an easement to discharge rain-wa 
can be.dischargad without protrusion of eaves and eaves 
without discharge of rain-water. The righttp protrud 
invasion of immoveable property and as such is expose 
twelve years. Therefore the fact that a person has ha 
in one part of plaintiff’s column of air gives him no 
old encroachment and ‘begin an entirely differently 
ment, still less to further protrude, 


The defendant appealed to the Migh Court. 


Pa 
GNT. hakore, for the appellant,—The finding that fhe“ 
defendant has projected his eaves is due to a misapprehension 
of the law. Itis admitted in the plaint that the original eaves. 
projected to the extent of ten inches and relief is claimed on 
that footing. The first Court finds that our present eaves are -` 
imwa line with the eaves of the other house.. Mr. Kennedy 
erroneously assumes that the projection of eaves is an encro- 
achment and not an easement, and finds that there is an. 
encroachment because the present eaves are differently situat- - 
ed, The projection’ of eaves is an easement as held in Chhota- 
lal v, ManilalQ). Irely on Harvey v. Walters(2). : 
The injunction regarding windows and ja/is ought not to | ; 
stand. Parties are Dheds And not entitled to a right of privacy ` f 


„tegarding their house without alleging and strictly proving . 


the custom of privacy. No such custom is alleged and-prov- : 
ed. _ The finding also is very halting. The openings command - 


w ) (1923) 15 Bom. L, R. §51- (2) (2873) L, R. 8 ©, P, 162. j 


i 


VOL. XV.] THE BOMBAY LAW REPORTER. - 


879 


a view ‘of the open Ahadhi and the -male apartments ofthe A. 0. J. 


house. No right of privacy can be claimed in respect of 
these. Irely on Keshav Harkha v. Ganpat Hirachand) and 
Shrinivas Udpirav v. L. Reid). The case in Manishankar 
Hargovan v. Trikam Narsi(3) will not apply and the privilege 
should not be extended further, 


` G. K. Parekh, for the’ respondent.—The finding as to eaves 
is a finding of fact and cannot be disturbed in -second appeal. 
The Judge does not merely proceed upon the assumption 
that the projection isan’ encroachment. Even if he does he 
tight. A new column of space is now occupied by the 
es. The burden on the servient tenement would be in- 
d by the roof being raised. Besides it is not found that 
es are meant for rain-water. As regards the windows 
both the Courts find thatthe plaintiff's right of 
invaded. The right of privacy is recognized in 
stom: see Manishanker Hargovan v. Tricam 
ed not be alleged and proved. The windows 
tlook the plaintiff's house and the Ahkadhi 
males. This finding is binding in second 















tion as regards windows and fazis is also 
ment on which the Courts rely. The de- 
und by this agreement which relates to the wall 
h the houses, ° a 


Thakore, in reply.—There is no reference to the agreement 
in the plaint. -It has reference to the adjoining wall. There 
could be no privacy as regards the Ahadki. Admittedly there 
are tenants in the plaintiff’s house, i 

‘Scott C. J.—There are two questions on which the parties 
are at issue in this appeal. [he first is waetner the defendant 
who at a previous time had his eaves projecting ten inches over 
the plaintiff's land (and so far as we can judge he had un- 
interrupted enjoyment of them for twenty-five years).should 
be interfered with when he raises the wall of his house and 
projects the eaves to the same extent at a correspondingly-in- 
creased height. [he learned District Judge has held that ex- 
cept in the case of the discharge of water from. the eaves the 


nature of the interference with the right of the servient tene- 
SS a ee 
(1) (1872) 8 B. H, ©, R. (A.C.J.) 87. (3) (1867)5 B. H.C R. (A.Q.J.}42, 
2) (1872) 9 B- H. 0, R. (A.C.J,) 266. SR S 
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ment is trespass and not within the law relating to ease- 
ments. We are unable to agree with his opinion upon 
that point. It appears to us that the definition of ‘ease- 
ment’ in the Easements Act applies just as much to a proe 
jection of eaves in a’ dry country where there is no discharge 
of rain water as ina country where there is an abundant rain- 
fall and there is discharge of water. It is to be observed, 
moreover, that in Ahmedabad there is often an abundant rain- 
fall, and the eaves must be used in the ordinary course for the 
discharge of rain-water. The case falls within the decision of 
this Court in Chhotalal v. Manilal(). 

If the defendant has acquired an easement from a projecti 
of eaves ten inches over the plaintiff's land, he can raise 
height of those eaves so long as he does not throw an inc 
burden upon the seryient tenement. That is provided 
of the Easements Act: see also Harvey v. Walters 

We understand the learned District Judge’s findi 
defendant has projected his eaves beyond their fi 
be based upon his proposition of law that the 
project his eaves at all at a different height 
they were originally projected. The decre 
be modified in respect of the eaves. 

' The second point is based upon a customa 
is alleged to be in force throughout Gujarat. 
ments are recognized under the Easements Act, s. 18. 
stated in Manishankar Hargovan v. Lrikam Narsi (3); th 
“a series of decisions, extending over a number of years, Has 
settled the question, that, in accordance with the usage of 
Gujarat, a man may not open new doors and windows in his 
house, or make any new apertures, or enlarge old ones, ina 
way which shall enable him to overlook those portions of his 
neighbour’s premises which are ordinarily secluded from 
observation, andin,this manner- to intrude upon that neigh- 
bour’s privacy ; and'that an invasion of privacy is an infraction 
of aright, for which the person injured has a remedy at law.” 
The decisions which are quoted in support of that proposi. 
tion do not entirely bear it out. For example, one 
of the cases quoted is Syed Imambuksh v. Guggul Pur- 
bhoodas (4), decided iff 1862, where the plaintiff sued to’ 
cause an eyelet made in the back-wall of the defendant’s 























house to be blocked up as destroying the privacy of his 





(1) (1913) 15 Bom. L, R. 551. ` (3) (1867) 5 B. E 0. R. (A. C, J.) 42, 44, 
(2) (2873) Le R. 8 C. P. 162. (4) (1862) 9 Harrington 274s 
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premises. The defendant pleaded -that the opening was not 


recent and that the plaintiff did not suffer ahy inconveni-, 


ence fromit. It was alleged by the plaintiff that the opening 
could be used in order to look into his privy. The learned 
Assistant Judge, however, did not consider that the plaintiff 
suffered any material inconvenience from his yard being com- 
manded by the eyelet, and the Sadar Diwani Adawlut ac- 
cepting the finding of the Assistant Judge confirmed his decree 
with costs. That is the most recent case to be found in the 
Reports prior to the decision in Manishankar Hargovan 
















ivachand(2), in a second appeal, Melvill and Kemball 
after referring to the dictum in 5 Bom. H. C. Reports, 
“ We are certainly not disposed to extend the privilege 
than it was carried in that case; and as it appears from 
int Judge’s judgment in the present case that the 
ened by the defendant looks, not into the plain- 
partments, but into an open court-yard outside 
e of opinion that there has been no invasion 
privacy which will entitle him to have the 
Here the finding of the lower Court is that 
dows in the back-wall of the defendant’s 
thadki or court-yard which is a place which 
fetnales to bathe and similar purposes of 
d the d:fendant admits that from his present 
mew people sleeping in pRiintiff’s house can be seen, and 
éjalis are no doubt above a man’s height but if one were 
inclined to peep through the same he can peep straight into 
the plaintiff’s house—the male apartment next to the osari. 
Even if he were to peep into the kadki of the plaintiff's 
house the privacy of his people and that of his tenants 
-would be disturbed.” If the case rested there we should 
hesitate to hold that the plaintiff was upon these find- 
ings entitled to relief having regard to the decision in Syed 
_ Imambuksh v. Guggul Purbhoodas 3) and in Keshav Harkha 
v. Ganpat Hirachand (4). But there was an agreement bet- 
ween the parties reduced to writing in April 1879, 1m which 
it was agreed by the defendant’s father that he would not 
make any opening in his back-wall. «The wall in which these 
jalis and windows, which are complained of, are opened, is a 


continuous back-wall with the back-wall in existence at the 





(1) (4867) 5 B. H, G. B. (4, 0.9.) 42, (3) (1862) 9 Harrington 274. 
(2) (1871) 8 B.H. O. R. (a,a0g,) 87. (4) (1871) 8 B. H.C. R, (a,c, 3.) 87. 
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A. ©. J. date of the agreement of 1879. Having regard to that agree” 
ent we cannot interfere with the decision of the lower Courts 

1913 Sy ere f 
—~ requiring the defendant to close up the jalis and windows 

Mora which he has opened in his back-wall. 

BHANA We, therefore, vary the decree of the District Judge by de- 
aes leting the injunction against the construction of the eaves of 
Dana the new roof so as to project over the land of the plaintiff. It 
— must be understood that this variance of the District Judge’s 
Soot C. T. decree in no way authorizes the defendant to project his eaves 
more than ten inches over the plaintiff's property. Plaintiff 
must have the costs which are incidental to the institution of 


the suit. As to all other costs each party must bear his own 














Decree varied. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Be 


MAHABLESHWAR KRISHNAPA 


1913 
v. 
Iuly 10. RAMCHANDRA MANGESH KULK 


Limitation Act (IX of 1903), See.7, Art, 44— Guardi 
ment by father ina joint Hindu family—A ppointm 
tion by guardian— Ward's power to impeach alienatio 


K, the manager of a joint and undivided Hindu family—c 
himself, his minor sons, and two miaor nephews,and a minor g 
nephew, his own wives and the widows of his brothers—executed in 1886, 
a day previous to his death, a mukhiyarname providing for management 
of the estate (including the settlement of money debts and pecuniary 
claims) both during his life-time and after his death uniil the eldest minor 
in the family attained majority. The power was given to the mukhtyar to 
manage the estate as ho thought fit including the power of sale and also 
to settle claims as K himself could have done in hislife-time. In connec- 
tion with the registration of the mukhtyarnama, the sub-registrar examin- 
ed the widows of the family including the mother of the plaintiffs Nos. 
1 and 2, (sons of K) and the deed was registered as the widows admitt- 
ed the same. In 1889, the mukhtyar sold mulgeni rights in certain lands 
belonging to the minors (plaintiffs Nos.1 and 2) for valuable considera- 
tion. The plaintiff No. 1 attained majority on the 10th December 1894; 
plaintiff No. 2 was a minor at the date of the suit. On the 19th May 1899 
plaintiffs sued to recover possession of the property, alleging that the 
sale of mulgent rights was void ab initio. 

* Second Appeals Nos, 160 and confirming the decree passed by K. 
161 of 1910, from the decision of J. R. Natu, Subordinate Judge aç 
Walker, District Judge of Kanara, Kumta, in Civil Suits Nos. 120 and 
in Appeals Nos. 30 and 29 of 1908, 121 of 1899. 
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* Held, (1) that the sale by the mukhiyar waa binding on plaintifs as 
“haviog been within the authority conferred by the mukhiyarnama, 

(2) That the sale could not be treated as a nullity, inasmuch as a dying 
adult Hindu might appoint a manager and trustee for the minor members 
without interfering with the succession to the property, 

Raj Lukhee Dabea v. Gokool Chunder (1) and Soobah Doorgah Lal 
Jha v. Rajah Neelanund Singh (2) referred to. 


(3) That the first plaintiff’s right, if any, to challenge it was barred 
at the date of suit under ‘Art. 44 of the Indian Limitation Act by 
reason of his failure to sue within three years of his attaining 
majority. s 

(4) That the plaintiff 2 was also barred under s. 7 of the Limitation 
Act, inasmuch as the plaintiff No,1 after attaining majority could 
have bound the minor plaintiff if he had chosen to give a discharge 
d acquittance of all claims to the defendants in respect of mulgeni 
rests, a8 manager of a joint and undivided family. 























ANION’ suits, one to recover: possession of property, 
her to: recover money due under a mortgage. 

rd August 1886, one Krishnappa executed a mukhi- 
vour of Manjappa, appointing him guardian of 
ahableshvar and- Ram Krishna (plaintiffs Nos. 1 
nor nephews and a minor grand-nephew. 
as given the power to manage the estate 
fit, including the power ‘of sale both during 
a’s life-time and after his death until the eldest minor 
Mined majority. The family consisted at Krishnappa’s 
“death of minors and women. The material provisions of the 
document were as follows :— 


I, by this writing, appoint you as my Mukhtyar (agent) to manage the 
whole estate as is described below, to recover money owing to us from out- 
siders and to pay off what is due to creditors, and give in your possession 
the entire estate. You should carry on the Vahivat (administration) of this 
estate in a proper manner and should perform the religious ceremonies 
(Havya; Kavya, etc.) which are to be observed by our family. You should 
also get them performed by them. In the mattér of recovering outstandings 
you are authorized (competent) to make remissions in the case of debtors 
who are either very poor or have been paying us interest for along time, to 
allow morigagors to redeem their property on their paying what is due to 
us and in this behalf to sue in a Court of law, whenever necessary, in order 
to recover the moneys, and also to pay off the amounts owing to our credit" 
ors and obtain receipts from them. Yeu should keep clear accounts with 
respect to the moneys received and paid off as set forth above. And in 
this manner you should conduct our family affairs from this day till my 
eldest son, Mahableshwar, comes of age, 

So long as I continue to live, you should conduct the Vahivat in accordance 


“(a (4869) 18 M. I. A, 209. (2) (1866) 7 W. 'R. 73, 
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with my advice. After my death, you may manage as you like, And you 
should take care of the members of my family as I am now doing. 


Among the outstanding debts owing to the family there 


Mauasbese- were two mortgage-debts of Rs. 2500 each, plus interest, 


WAR 
U. 


RAMOHANDRA 


—— = 


secured by mulgeni rights over a land called Shiddeshwar 
Gajni. In respect of one mortgage, "Manjappa brought a suit 
and in execution purchased, on the yth July 1888, half of the 
mulgeni rights himself on behalf of the minors. He also 
obtained a decree in respect of the other mortgage and in 
execution one Subba purchased the other half of the mulgeng 
tights subject to the mortgage of Narsinha. 

On the 25th July 1889, Manjappa and Subba joined ; 
transaction by which they sold the entire mulgeni rig 
defendants Nos, 3—20 for Rs. 3000 out of which S 
Rs. 1500 which he handed over to Manjappa who 
receipt in complete satisfaction of the mortgage 
amounted to nearly Rs. 5000. 

Mahableshwar (plaintiff No. 1) attained m 
roth December 1894. Ramkrishna was born 
a minor at the date of the suit. The other 
family were dead long before the suits were ù 

On the 19th May 1889, Mahableshwar al 
brought suit to recover possession of the lan s 
that the sale by Manjappa was inegfectual. They also br 
another suit to recover the mortgage money payable by Subba 
in satisfaction of the mortgage lien. 

Those two suits were tried as companion suits ; and evidence 
was led in one of them. 

The Subordinate Judge dismissed the suits on the ground 
that they were barred by limitation, 

This decree was on appeal upheld by the District Judge on 
the following grounds :— 



















Such a suit seems to me to fall unquestionably within the 44th Article of 
Schedule II of the Limitation Act, and plaintif would be barred by limita- 
tion on the 10th December 1897 from questioning the sale. But he was also 
the guardian and mwager of his younger brother plaintiff 2 (born 1884 or 
1885 according to Ex. 13, 63 and 382), and competent to give a discharge 
without the concurrence of pla®atiff 2; consequently under Arts 7 and 8 of 
the Limitation Act plaintiff 2 was also time-barred on the same day (16 Mad. 
436), Appellant’s pleader relies on 25 Mad. 38 and 31 All. 154 as showing 
tuar bhe elder plaintiff here gets the benefit of the minority of the younger, 
The first does not seem to bear out the contention at all; and the Second 
is easily distinguishable, as Exts. 62, 63, 52, 59, 204 show that plaintiff 1 
certainly acted as manager, TI hold the suit by both to be time-barred. 
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It is contended for appellants that Art. 44 of the Limitation Act, Scho- 
dule IT, does not apply, as the alienations were a nullity and need not be set 
aside. The conveniences of this way of getting over the difficulty are 
obvious, but the argument is capable of too great extension and applica- 
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tion not to be carefully scrutinized. It is urged that Manjappa was not a Manasiusa- 


legal guardian of plaintiffs 1 and 2, and had no power to alienate; that the 


WAR 


Minor’s Act XX of 1864 was then in force, and that Krishnappa had R v. 
s 5 x f AMOHANDRA 
no power to appoint Manjappa guardian by Ex. 68, It is of course true ones 













that Manjappa was not appointed by the Court: but the Courts have 

always I believe recognized de facto guardians, who are therefore as much 

egal guardian as any others, to the extent of their powers. It may be that 

njappa exceeded his powers, and plaintiffs 1 and 2 might have so con- 
ed had they sued within the period of limitation. 


plaintiff appealed to the High Court. 
ndhar, with Nilkanth Atmaram and G. P. Murdesh- 


nappa’s deathj, the Crown became the guardians of the minors, 
under Bombay Act XX of 1864. Manjappa being a stranger to 
the family, has no place asa guardian, as the mothers of the 
minors were the natural guardians, who alone could act as 
legal guardians under implied delegated authority. Moreover 
the document} was in the nature of a will: see Harilal v. Bai 
Mani (3), where the will empowering the trustees to take the 
whole property into their possession till the son attained ma- 
jority was set} aside, 
_ Manjappa was merely a trespasser acting under an invalid 
deed. An act which is manifestly a nullity need not be set aside. 
The lower Colirts have found as a fact that Manjappa acted 
as a guardian for several years; but a de facto guardian cannot 
clothe himself{ with legal power to sell though he assumes im- 
portant responsibilities in relation to the minor’s property; see 
Mata Din v. Sheikh Ahmed (4), 
(1) (1907) I, L. R. 31 Bom. 413. (8) (1905) I, L. R. 29 Bom, 351. 
(2) (190 3) L. p. 30 I. A. 165, Ko (1912) 143Bom. L. R. 192. 
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A.C J. Moreover the plaintiff No. xr could not have given a discharge 
1913 Within the meaning of s. 7. For that would not have been for. 
~~ the benefit of plaintiff No. 2. A manager cannot recover a 

Mauapnnse- time-barred debt. It is not found that plaintiff No. r was in 
WaR facta manager. The point is concluded by the Allahabad case 
ak of Ganga Dayal v. Mani Ram (2) which is on all fours with the 

TEAOHAND NS present case: see also Govindram v. Tatia 2) and Mulchand 

v. Kesari(3). Lastly, I submit that the case must be remanded 
as there is no finding on the question of necessity or bene 
to the family. No act of a guardian is binding unless necessj 
is established. There is no presumption in law that th 
of a guardian is for the necessity of the family. On th 
hand, the facts on record clearly show that the alienatg 
made for a grossly inadequate consideration. 
dismissed upon a preliminary ground of limitatio 



















Nadharni.—T he appointment of the guardia 
Hindu law: see Colebrooke’s Digest, V 
also Katyayana’s text “ But ifa man die, 1 
his wealth must be provided entire by hi 
Jagan ath adds “ there is no harm m pe 
be guarded by a kinsman selected by her; 
ed that the widow and the rest shall guar¢ 
any possible means.” Here, the means adoptied by t 
who were the natural guardians of the minors consisted in’ 
confirmation of the appointment of the guartiian made by the 
head of the family. The guardian was in fact their mouth- 
piece. Their acquiescence in the appointment shows that he 
was their agent as’ well : see Raj Lukhee Dabect v. Gokool Chun- 
der(4), In any event I submit that an adult Hindu may 
appoint a guardian or even a trustee when a//|the co-parceners 
are minors provided the succession to the co-plarcenery proper- 
ty is not disturbed. Otherwise there would} be a complete 
dead-lock. Moreover a guardian may be apppinted by Court 
when all the co-parceners are minors: see Byndaji v. Mathu- 
radai (5) wherein Jenkins C. J. has distinguished Gharib-ullah 
y. Khalak Singh (6); see also the later cas¢ of Ramchandra 
v. Krishnarao (7). If Manjappa had applied {to the Court, the 
Court would have appointed him as guardian jas the widows, 


Qs 


Q) (1908) I. L. R, $1 AIL 156. (5) (1905) E Li B. 30 Bom. 15>; 
(2) (1895) I. L. R. 20 Bom, 383. (6) (1903) L, R, go I. A. 165, 
(3) (1910) 12 Bom, L. R. 682, (7) (1908) I Li R. a2 Bom. 259, 


(4) (1869) 13 M, I. A. 209, 
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the guardian and manager from making gifts or sales it gave A, 0. J. 
_ Manjappa after Krishnappa’s death power to manage as 1913 
he thought fit. f ~~ 
In a family consisting in other respects ofiminors and women Maunasres,S 
it is a matter, of practical convenience that the dying adult WAR 
male should be able to make arrangements for guardian- p ue 
A mesg i AMCHANDRA 
ship and management, otherwise a dead lock and loss would’ ~~ —-— 
be arrived at through various widows quarrelling among Stott 0. J. 
themselves. 











- 


| 
t of the father to make a binding arrange- 
ted to the interests of his own sons and 
cases above cited go no further), yet in 
e the mothers of Krishnappa’s undivided 
sced in the arrangement hnd they in the 
hy other lawfully appointed ' guardians were : 
tdians of their sons” interests. There is every reason 
Suppose on the findings of the lower |Courts that such 
acquiescence was in the interests of the minors concerned and 
the best arrangement ‘that could have been made, Nothing 
however turns on the question whether Manjappa was the 
lawfully appointed guardian of Krishnappa’s nephews or the 
agent of such a guardian, for the nephews | were all dead be- 
fore these suits were instituted and their, interests devolyed 
by survivorship upon the plaintiffs 1 and 2. 
It appears to me that the sale by Manjappa was binding on 
the plaintiffs 1 and 2 as being within the authority conferred 
by Ext. 68. It was certainly not a nullity ‘and none but the 
plaintiffs 1 and 2 could challenge it. The rst plaintiff’s right, 
if any, to challenge it was barred at the date of suit under 
Art. 44. He could on becoming manager! ( as he did when 
18 years of age ) have given a discharge and acquittance to 
defendants of all claims on them in respect of the leasehold 
interests if the defendants. had chosen to Téconvey them and 
K (1) (1867) 7 W. R. 73, a 
R 112 
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. Œ. J. ‚such acquittance would have been binding on his minor co- 

parcener the plaintiff2. This plaintiff is therefore barred 

under s. 7 of the Limitation Act. ' 
MamapiesH- We affirm the decrees of the lower Courts and dismiss the 

war &C. appeals with costs. 


1918 
—_~ 


BEAMAN J.—I entirely concur. Decree confirmed. 



















APPEAL FROM ORIGINAL CIVIL, 





Before Sir Basil Scott, El, Chief Justice, and Mr, Justice Chandavarkar, 
S. AMARCHAND & Co. ` 


U. 


RAMDAS V. DURBAR.* 
1913 CHHAGANLAL PITAMBAR 


v 


March 21. _ RAMDAS V. DURBAR. 


Indian Contract Act (IX ‘of 1872), Secs. 102, 103—Ra 
ment of title within the meaning of 8.103 of the In 
Assignment of a railway-receipt by endorsement—J 
vendor—Transfer of Property Act (IV of 1882), Sees. 


C purchased cotton from the defendant R at Bagalkote¥ 
‘was to be carried by a Railway Comfany up to a certain port ZI 
by a Steamship Company to Bombay, and was to be delivered there to C. 
The Railway Company passed receipts for the mixed transit by land and 
sea, The cotton was consigned to Cand he drew Hundies for its pay- 
ment on receiving the railway receipts. Subsequently C in consider- 
ation of advances from the appellants assigned them the railway-teceipts 
by endorsement. While the cotton was in transit C became insolvent 
and the Hundies were dishonoured. R thereupon wired to the Steam- ` 
ship Company to deliver the cotton to his agent in Bombay and not 
to C, claiming the cotton back as unpaid vendor. The appellants also 
claimed it on the ground that they had made advances in good faith upon 
the railway-receipts which were by custom recognised as documents of 
title to the goods for which they were passed. The Steamship Company 
thereupon filed interpleader suits. The Courts of first instance held 
that the ruilway-receipts were not documents of title within the mean- 
ing of s,-103 of the Indian Contract Act and R was, therefore; entitled ~ 
to the cotton as unpaid vendor, On appeal :— 

Held, (1) that the railway receipts were instruments of title within 
the meaning of s. 103 of the Indian Contract, Act as they were docu- 
ments under which the cotton was received for a mixed transit by land 


* 0,0. J. Appeals Nos, 4 aid 7 of i912, 
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and sea, and as they were assignable by endorsement under one of the O, C, J, 
conditions printed on them. > f ' : 

(2) That the railway-receipts fell within the second part of the 1913 
Explanation to s. 137 of the Transfer of Property Act which, in virtue ee 


of 8, 4 of that Act, was to be taken as part of the Indian Contract Act, ie eid 
as one of the conditions on them authorised the ‘consignee fo appoint e i 
any persons he desired to take delivery of the cotton, Piuvia 


The Great Indian Peninsula Railwzy Company v. Hanmandas Ramki- ats 
gon (1) distinguished, i l CHHAGANLAL 


















v. 
APPEAL No, 4 of r912 arose under the ifollowing circum- Bampss 
tances— É . ; T 
n 28th July r9rr Ramdas Vithaldas Durbar (defendant 
1) entrusted to the M.S. M. Railway Company two con- 
nts of fully pressed bales of cotton, one of 100 bales and 
t of 35, for carriage to Bombay. The bales, which 
signed to Chhaganlal Kalidas (defendant No. 3), 
e carried by the said Railway’ Company up to 
nd then by the Bombay Steam Navigation Com- 


ao; 


es were consigned the Railway Company issu- 
ant No, 1 two receipts bearing Nos. 7o and 71 - 
s of Rs. 399-7-0 and Rs. 140-0-0 respectively 
freight and insurance to the Bombay Steam 
ugust 1911, whilathe goods were still in transit, 
ombay Steam Navigation Company received a telegram 
rom the defendant No r saying that the said bales should ‘not 
be delivered to defendant No. 3 but to Gangaram Chhabildas. 

On 8th August r911, the Bombay Steam Navigation Com. 
pany received a letter from the solicitors of S. Amarchand & Co, 
(defendant No. 2) claiming delivery of the bales on the ground 
that they had paid Rs. 15,000 to the defendant No. 3 on the 
security of the said bales. 

On 8th and roth August rgri, the Bombay Steam Naviga- 
tion Company received letters from the solicitors of Gangaram 
Chhabildas stating that defendant No. 3 had' failed and that 
the defendant No.1 was an unpaid vendor, | 

‘The railway-receipts were endorsed by defendant No. 3 to 
Lilachand Kalidas, defendant No. 4. 

The Bombay Steam Navigation ‘Company filed an inter- , 
pleader suit, claiming no interest in the goods other than for 
freight amounting to Rs. 539-7-0, their costs ‘of. the suit and 

(1) (1889) I, L. R. 14 Bom, 57. | Nore 
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0. ©. J. warehouse rent, and expressed their readiness to deliver the 
1913 goods to such persons as the Court directed. 

m Defendant No. 1 contended, inter alia, that defendants’ 
Avarcuand Nos. 3 and 4 carried on business in the name of Chhaganlal 

& Co. Kalidas and ordered out cotton; the cotton so purchased “had - 
me to be kept in the custody of dudal No. 1 until the same 
— was put on rail; that when railed the railway-receipts were 
CHHAGANLAL exchanged for Hundies drawn by defendant Nos. 3 and 4 for 

iad the value of the cotton and made payable on demand; that the 

ee Hundies in respect of the last consignment of 310 bales were 

not honoured as the firm of Chhaganlal Kalidas became in- 

solvent; that he thereupon demanded back the railwa 

receipts for the said last corsignmaat ; that the railway, 

ceipts were given back except for 133 bales which formed 

subject-matter of this suit ; and that he had a lien on the 

as unpaid vendor and was entitled to delivery thereof. 

Defendant No. 2 contended that he on 31st J 
advanced in gool faith Rs. 15,099 to defendants No 
on the sesurity of the said railway-taceipts, who 
by way of pledge the receipts and 135 bales of 
by the custom of the trads the title to the good 
the railway receipts passed by the eadorsement 
of the receipts for valuable consideration ; 
entitled to a charge on the said 135 bales of 
sum of Rs. 15,000 and all costs, charges, and expen 
had been put to; and that defendant No. 1 had no right 
deliver the goods to Gangaram Chhabildas or any other 
person. 

Defendants Nos. 3 and 4 in thair written statement coatend- 
ed that the course of business between defendant No. r and 
them was that cotton was bought at Bizalkote by defendant 
No. 4 in the name of defendant No. r and in consideration of 
allowing defendant No.1 commission ‘and pressing charges 
with respect to all the big purchases made by these defend- 
ants. It was agreed that defendant No. 1 was to give credit to 
their firm of a sum of rupees ranging from 15,000 to 20,000 ‘in ’ 
the cotton season, they agreeing to pay the full amount with 
interest on the disposal of „the cotton bales in Bombay on ` 
th? completion of the season ; that Hundies were drawn by 
them in favoar of defeadant No. I to be payable upon receiv 

ing the railway-receipts in Bombay according to usage prevail- 
ing in Bombry of binkers making advances on the railway - 
receipts on the pledge of goods coyered by those, receipts; 
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that the railway receipts were made in the:name of defendant O, ©. J. 
No.1 and were endorsed over to defendant No. 4 to be en 1918 
dorsed over to the firm of defendant No, 2'as usual on receipt <2 
of Rs, 15,000 ; that the sum of Rs. 15,009 was spent in payment ÅMARHAND 
of Hundies approximating to an amount drawn with respect . Co. 


to the said 135 bales; that the Hundies were ‘accepted by ae 
defend int No. 1 as absolute payment ; that Ithe exercise of the ` 


right of stoppage in transit was unnecessary and illegal; and OAHAGANLAL 
that defendint No. 1 had no right to direct the Bombay Ds 
Steam Navigation company to deliver the bales to Gangaram ; aou: 
d that defendant No. 1 was not an unpaid vendor. 
acleod J. held that defendant No. 1 was in the position 
unpaid vendor and was in possession of the goods as 
until they were handed over to the Railway Company ; 
dant No. 1 had aright to stop the goods in transit 
et had become insolvent ; that! defendant No. 2 
in good faith Rs. 15,000 and the railway- receipts 
3 bales were duly signed and transferred to de- 
s security for repayment of the said sum ; that 
as aware.that it was the usual course of busi- 
Nos. 3 and 4 to raise money by pledging the 
the goods covered by them; and that the rail- 
ot instruments of title to the goods covered 
r the meaning ofs. 103 ofithe Contract Act. 
ship passed a decree én favour of defendant No. r. 
efendant No. 2 appealed. , 
Appeal No. 7 of tgt2 arose unler the following” circum- 
stąnces :— | 

Oa 24th July r911, Ramdas Vithaldas (defendant 1) entrust- 
ed to S. M. Railway. at Bagalkote 73 bales of fully pressed 

l cotton consigned to one Chhaganlal Kalidas for carriage to 
Bombay by the said Company “and by the Bombay Steam 
Navigation Co. 

The S. M. Railway Co., upon consignment of the bales, 
had issued to defendant No. 1 a receipt under' which a sum of 
Rs. 306-11-0 was payable for freight and insurance of the said 
goods to the Bombay Steam Navigation Co, | 

On sth August 1911, when the goods were in transit, the 
Bombay Steam Navigation Co. received a telegram from de- 
fendant No. 1 not to deliver the bales to Chhaganlal Katidas ~ 

` but to Gangaram Chhabildas at Bombay. «| 

Qa 7th August IgIt, the Bombay area Navigation Co, 
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O. ©. J, received a letter on behalf of the firm of Chhaganlal Pitambar 
1943 (defendant No. 2) claiming delivery of the said bales on the 
~~ ground that the railway-receipt had been assigned to them by 

Awarcuanp Chhaganlal Kalidas in consideration of an advance of Rs. 8,800. 
& Co, On 8th and roth August the Bombay Steam Navigation Co. 
arene received letters on behalf of Gangaram Chhabildas claiming de- 

— livery of the said bales on the ground that Chhaganlal Kalidas 

CuHagaNntaLhad become an insolvent ‘and that defendant No, 1 was àn 

Rani unpaid vendor. 

— The Bombay Steam Navigation Co. thereupon filed an inter- 
pleader suit to have the rights of defendant No. 1 and defend 
ant No. 2 determined. 

Defendant No. 1 in his written-statement stated as follows 
Defendant No. 1 carried on business at Bagalkot as cotto 
chant and commission agent. Chhaganlal Kalidas was e 
purchases of large quantities of cotton through his fir 
cotton was kept in his custody until it was put on raj 
the bales of cotton were railed the railway receipts 
to Chhaganlal Kalidas in exchange for Hundies fo 
such bales drawn in the name of defendant No. 1} 
able on demand. The Hundies were paid by Chl 

The firm of Chhaganlal Kalidas became insol 
in respect of 73 bales wére dishonoured. Defen 
upon sent a telegram to the Bombay Steam 
not to deliver the bales to Chhagamlal Kalidas and dex 
the railway receipt from Chhaganlal Kalidas but it wasno 
handed over on the ground that it was assigned to defendant 
No. 2 in lieu of an advance of Rs. 8,800. 

Defendant No. t contended thatas unpaid vendor of the said 
bales of cotton he had a lien on them and he was, therefore, 
entitled tq delivery thereof. 

Defendant No. 2 had-not put in his written statement ; 
but it was represented on his behalf that after proving that 
he was an assignee for value of the railway-receipt he would 
take a decree per invitum against him on the basis of the 
decree of Macleod J. in the former suit. 

Beaman J. passed a decree in favour of defendant No. 1. 


From this defendant Ne.-2 appealed. 


















Mulla with Setalvad, for the appellant in appeal ‘No. 4 of 
1912. 

Strangman (Advocate General) with Jinnah, for the re’ 
spondent in appeal No. 4 of Igl2, ° 
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Desai with Setalvad, for the appellant in appeal No. 7 of 
Igt2. 
Jinnah with Bahadurji for the mpg nae) in appeal No.7 
of ioe 


Scorr C.J.—In both these appeals the appellant is: an 
endorsee ofa railway-receipt from the firm of Chhaganlal Kalidas 
who purchased the cotton bales mentioned in the receipts from 

. Ramdas Vithaldas of Bagalkote. . 
Chhaganlal Kalidas having become insolvent Ramdas 
ithaldas, as unpaid vendor, stopped the cotton in the hands 
he Bombay Steam Navigation Company before it had 
delivered to the respective endorsees.' In each case the 
hip Company has interpleaded. The first question in 
eis whether the endorsee made the advance which 
to recover specifically ‘upon the| railway-receipt or 
















o. 7 the fact of such advance js not disputed but 
it is contended that ‘the advance of Rs. 15,000 
ecifically against the two railway-receipts for 
the.advance is entered in the general account 
the proceeds in ordinary course would have 
ty not only for the advance of Rs, 15,000 
general balance of account. But it is quite 
he evidence that the appellant declined to advance 
s. 15,000 until the railway-receipts were endorsed as 
security as a large sum was already due onjthe account. We 
cannot doubt that the endorsing of the railway-receipts as 
security was what induced the advance and that the advance 
was, therefore, made specifically upon them! 
It is not disputed that in each case under pppeal the advance 
was made in good faith. 
. In Appeal | No. 4 it is further contended that the advance has 
been repaid ‘before decree. 
The facts are that on the r5th August 191r, i. e. simultane» 
ously with the Steamship Company’s interpleader suit, the 
appellant filed a suit against the respondent Ramdas Vithal- 
das and .also against the endorser to recover the Rs. 15,000 
advanced against the railway-receipts, Somè months later the 
entries in the general account of Chhaganlal in the appel- 
dant’s books show that various sums were credited to the 
latter which, if the rule in Clayton’s case 1) and the rule of 
er (1) (2816) 1 Mer. 608. eae eet 
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s. 61 of the Contract Act were applied, would extinguish the 
debt of Rs. 15,000; but the application of the rule is always 
subject to the condition that the parties have indicated no 

It is clear from the appellant’s suit that he intended to enforce 
his claim for the Rs. 15,000 against.the proceeds of the 135 bales 


— ` Of cotton covered by the railway-receipts in question. This is . 


Cumacannst sufficient indication of intention to negative the application of 


U. 
RAMDAS 


Scott CU. J. 













the rule. 


It was further suggested that the rule in Zn the matter of West 
zinthus(1) should be applied by marshalling any surplus asseġ 
in favour of the unpaid vendor, Ramdas, in the event of, 
question as to the applicability of s. 103 of the Contract 
being decided against him, But the simple answer is thg 
are no surplus assets. 

The question common to both appeals remains tg 
with: Are the railway-receipts instruments of titlg 
meaning of s, 103? 

The railway-receipts are issued by the 
Railway Co. in the following form : 

The Madras and Southern Maratha Railway Coy 
Recezier, 
From Bagalkote to Bombay H, R. on B. S. N, Rail 


Sender’s name, Ramdas Vithaldas. To whom consigne 
Kalidas. i ° 


Then follows a tabular statement of particulars relating to 
the goods, below which it is stated “ these goods are accepted - 


for conveyance subject to the conditions printed on the back 
herein,” 


Condition 3 is as follows :— 


“ That the railway-receipt given by the Railway Company, for the articles 
delivered for conveyance must be given up at destination by the consignee 
to the Railway Company- or the Railway Company may refuse to deliver 
and that the signature of the consignee or his agent in the delivery book at 
destination shall be evidence of complete delivery, 

I£ the consignee does not himself attend to take delivery he must endorse 
on the receipt a request for delivery to the person whom he wishes it made 
and if the reccipt is not produced the delivery of the goods may at the dis- 
cretion of the Railway Compafiy be withheld until the person entitled in its 
opinion to receive them has given anidennity to tho satisfaction of the 
Railway Company,” 


The gth condition provides that the goods should be subject- 





a 


(1) (1838) 5 B, & Ad. 817, 
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to the rules and conditions printed in thé Railway Company’s 0. O. J. 
Goods Tariff and to the rules and regulations and wharfage and 1913 
other charges in force on such railways and shipping lines Co 
over which they might be conveyed. AMAROHAND 
The holders of the railway-receipts in each case presented & Co. 
them not to the Railway Company, which issued them but-to rae aa 
the Bombay Steam Navigation Company which was the Shipp» — 
ing line by which the goods were conveyed during the last part C#HAG@ANLAL 
of the transit, i. e. from Marmagoa to Bombay. The railway- 
receipt was a document under which the goods were received — 
r a mixed transit by land and sea. There can be no doubt Boott O. Je 
t in America such a document would be treated as, 
probably called, a bill of lading: .see St, Louis, Iron 
in and Southern Railway Company v. Knight (2), 
he Court after stating the nature and effect of 
ading said: “The doctrine is ‘applicable to trans- 
ade by Railway Companys and othes carriers by 
carriers by sea.” This point was taken by Mr, 
e lower Court but the Judge said: “The docu- 
receipt and cannot become a bill of lading 
y Companies employed: the Bombay Steam 
ny tocarry the goods for part of the dis~- 
ud that the learned Judge meant only that 
ft would not be a bill of lading iwithin the meaning 
f the Contract Act, $o that its assignment to a pledgee 
defeat the unpaid vendor’s right of stoppage in transitu. 
` But according to s. 103 it is not only a bill of lading but any 
other instrument of title to goods which may be assigned with 
the same effect as results from the assignment of a bill of 
lading, and it is material to remember that the transit from 
Bagalkote to Bombay via Marmagoa is a ‘transit identical in 
its nature for part of distance with the transit of goods shipped 
by a consignor in Marmagoa under a bill ofi lading for delivery 
in Bombay; and I think that for this reason, on the special 
facts of these cases, the railway-receipt if assignable by endorse- 
ment would be an instrument of title toj the goods under 
S. 103 of the Contract Act. Itis true that in Great Indian 
Peninsula Railway v. Hanmandas Ramhison (2), it has been 
held a railway-receipt transferable by endorsement by the 
` terms of the contract was not an instrument of title within the 
meaning-of s. 103. That was a case of conveyance by land from 
Bijapur to Bombay and in that respect the element‘of voyage 
(1) (1887) 122 U. S. R. 79, (2) (1889) I, L4 R, 14 Bom, 57, 
R 113 1 / 
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0. 0. J. by sea under a combined receipt and contract issued by the 
1913 carrier was absent. It is also important to note that since the 
~~ date of that decision the chapter of the Transfer of Property 

Amarcuanp Act relating to the assignment of contractual claims has 

& Co. been recast and is now applicable to the Bombay Presidency. 




















VU. ones . 
iimis By s. 137 itis provided that— , 
— Nothing in the foregoing sections of this Chapter applies to stocks, 
OUHAGANLAL shares or debentures, or to instruments which are for the time being, by law 
ate or custom, negotiable, or to any mercantile document of title to goods. 
OA Explanation —TVhe expression “mercantile document of title to goods” in- 


Scott C. J. cludesa bill of lading, dook-warrant, warehouse-keeper’s certificate, railway- 
oT receipt, warrant or order for the delivery of goods, and any other documen 
used in the ordinary course of business as proof of the possession or cont 
of goods, or authorising or purporting to authorise, either by endorse 
or by delivery, the possessor of the document to transfer or rece; 

goods thereby represented. : 

This is one of the sections of the Transfer of Pro 
relating to contracts which under s. 4 is to be take 
the Indian Contract’Act. We have, therefore, an 
ment by the Legislature that railway-rec 
taken to be mercantile documents of title f 
other of the two specified conditions, viz., pro 
nary course of business the-possession or con 
authorising or purporting to authorise either 
or by delivery the possessor of the document to 
receive the goods thereby representéd. Under the th 
dition of the railway-receipts in these cases it is clear that 
documents fall under the latter class. The significance of the 
division into two classes of mercantile documents of title 
mentioned in s, 137 of the Transfer of Property Act (which 
with the exception of its reference to railway-receipts is taken 
verbatim from s. 4 ofthe English Factors Act of 1842 and 
reproduced in the Factors Act of 1889, s. 1 (4), and applied in 
the Sale of Goods Act 1893, 8. 62) is explained by the following 
passage from Blackburn on Sale, second edition, p. 415 :— 

“ Thore have been some attempts made to give the same effect to the in- 
dorsoment of dock warrants, wharfingera’ receipts, delivery orders, and 
similar documents, as is given to the indorsement of a pill of lading. 

Those documents are generally written contracts, by which the holder 
of the indorsed decument is rendered the person to whom the holder of the 
goods is to deliver them, and in so far they greatly resemble bills of lading 
but they differ from them in this respect, that when goods are at sea the 
purchaser who takes the bill of lading has done all that is possible in order 
to take possession of the goods, as there is a physical obstacle to his seeking 

out the master of the ship and requiring him to attorn to his rights; but 

( i 


` 
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when the goods are on land, there-is no reason why the person who receives 
a delivery order or dock warrant should not at once lodge it with the bailee, 
and so take actual or constructive possession of the goods, There is, there- 
fore, a very sufficient reason why the custom of merchants should make the 
transfer of the bill of lading equivalent to- an actual delivery of possession, 
and yet not give such an effect to the transfer of documents of title to 
goods on shore,” . 


It was perhaps this distinction that the Court had in mind 
in Hanumandas v. G. I. P. Railway) when declining to apply, 
as Mr. Justice Farran had done, the English definition to 
‘instruments of title’ in s. 103 of the Contract Act although 

dmitting that it might be applied to the expression ‘document 
shQwing title’ in s. 108 on the ground that dealings by factors 
entrusted with documents showing title were a different 
subjeckmatter to assignments of instruments of title by the 
buyer of\goods in transit. 
T that no distinction can be drawn from the differ- 
ence of wording as in s. 162, which also relates to assignments 
by the EON transit, the expression used is ‘ document 


- 





showing title. 

It seems to me that s. 137 of the Transfer of Property Act 
puts an end to the question. It recognises that since the pass- 
ing of s. 45 of the Sale of Goods Act, 1893, in England there 
is no force in the distinction -drawn by Sir Charles Sargent in 
Great Indian Peninsula Railway Company v. Hanmandas 
Ramhison(), Itis to be noted that ss. ro2 and 103 are the 
only sections of the Contract Act which refer to assignment 
of documents of title and thats. 137 of the Transfer of Pro- 
perty Act which must be taken as part of the Contract Act 
occurs in the chapter relating to the assignment of claims. 

I am of opinion, therefore, that the appellants in each of 
these appeals are entitled to the benefit of s. 103 of the Con- 
tract Act against the unpaid vendor. 

In Appeal No. 4 of 1912, the case was remanded to the lower 
- Court for evidence upon certain issues of which issue g was :— 

Whother by the custom of the trade railway-recoipts are not treated as 
instruments of title to the goods covered by them within the meaning of 8, 
103 of the Contract Act. 

The evidence recorded ‘as to the custom of merchants re: 
garding railway-receipts is very much tothe same effect as 
that recorded in Jethmal v. B. B. & C. I. Railway (2, the effect 
of which was stated by Tyabji J. as follows :— 


(2) (1889) I, L. R, 14 Bom. 57, (2) (1901) 8 Bom, L. R. 260, 263, 
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0. 0. J, “ Thore is a groat deal of evidence to show that there is a general practice 
prevailing amongst merchants and commission agents in Bombay to treat 

1918 railway receipts as documents of title, representing the goods mentioned 
a therein, upon which advances can be obtained to the extent of 8o or 9o per 
AMAROHAND cent: of the value, that these receipts are usually endorsed in blank by the 


& Co. consignee and that such exdorsoments are recognised by the Railway Com- 
ete panies in Bombay and delivery is given accordingly.” 
— Mr. Justice Macleod thus states the result of the evidence 
eae taken on remand: 
RAMDAS “ The buyer’s name appears in the railway receipt and as a rule he advances ra 


— to the vendor 80 or 90 percent, of the value of the cotton when he gets «° 
Scott C, J the railway receipt, but gome contracts, mostly those for Bengal cotton,- 
are made on railway terms by which it is meant that the buyer contracts tó 
advance 9o per cent. as soonas he gets the railway receipt. Such receipts 
pass from hand to hand by' endorsement and the evidence shows that buyers 
consider that the railway receipt gives them a title to the goods théugh as 
amatter of fact they take, care to see that their endorses (endorser P)is a 
respectable person, 

Commission agents advance from 80 to 90 per cent.on railway redeipts. Thoir 
constituent is either up country in which case no question of unpaid vendor 
arises, or a holder of a railway receipt in Bombay who enorses it over to 
them. None of the second defendant's witnesses lent - honey on railway 
receipts merely to earn interesi, This, as far as the evidence goes, is only 
done by the Banks and they invariably require the cotton to be in the 
Banks’ Jetha or godown. as security for the advance. It has then been 
proved, a3 was proved in Hanumandas v. G. I, P. Railway Co., that 
amongst merchants and commission agents dealing in cotton in Bombay, 
railway receipts endorsed by one holdeg fo another are considered as 
representing the goods and entitling the last endorsee to delivery. 
But it does not follow from that that there is a usage that the last endorsee 
is entitled to delivery as against an unpaid vendor who stops the goods in 
transit. ” 


In connection with this last observation we may refer to 
the judgment of Ashurst J. in Lickbarrow v. Mason) : 


“ The assignee of a billof lading trusts to the indorsement; the instru- 
ment is in its nature transferable; in this respect, therefore, this is similar 
_ to the case of a bill of exchange. If the consignor had intended to restrain 
` the negotiability of it, he should have confined the delivery of the goods to 
the vendee only: but he has made it anindorsable instrument. So it is 
like a bill of exchange; in which case, as between the drawor and the payee, 
the consideration may be'gone into, yet it cannot between the drawer and 
an indorsee; and the reason is, because it would be enabling either of the 
original parties to assist ina fraud. Tho rule is founded purely on prin- 
ciples of law, and not onthe custom of merchants. The custom of mer- 
chants only establishes that such an instrument may be indorsed; but the 
effect of that indorsement 18 a question of law-” 


(1) (1787) 2 T. R. 63, 71. 
i 


° 
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The learned Judge has overlooked the form of the issue 0, 0. J. 
remanded which is, whether by the custom of the trade rail- 1913 
way receipts are not treated as instruments of title to the —_ 
goods covered by them within the meaning of (i.e. AMARCHAND 
in the sense in which that expression is used in) s. 103 of the & Co. 
Contract Act. The result of the railway-receipt being such ae 
an instrument of title as against the unpaid vendor does not © 
depend upon custom but is a matter of law which is stated in CuHAgannan 


Mo section. i Reinas 

y For all the above reasons I am of opinion that the decision ` — 

ok the lower Court in Appeal No. 4 should be reversed; and for Boe O. J, 
thareasons based both tpon the special facts of the case and 

7 of the Contract Act I am of opinion that the deci- 

e lower Court in Appeal No. 7 should also be revers- 

ed. Inekch case the unsuccessful respondent must pay the 

costs throughout, except that in Appeal. No. 4 the unsuccessful 

respondent Ramdas will have his costs of issues 1 to 5 and 8 

against the appellants. In each case the person, in whose 

hands the sale‘proceeds are, must hand over the nett sale- 

proceeds, deducting any charges justly due, to the successful 

appellants. 








Decrees reversed. 
In Appeal No. 4 of 1912— 
Attorneys for the appellant: Jamset/i, Rustomsi and Devidas. 


Attorneys for the respondeftt : Edgelow, Gulabchand, Wadia 
& Co. 


In Appeal No. 7 of 1912— 


Attorneys for the appellants: Matubhai, Jamietram and 
‘Madan. 


Attorneys for the respondent: Edgelow, Gulabchand, 
Wadia & Co. 
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APPELLATE CIVIL. 
Before Mr, Justice Batchelor and Mr. Justice Skah. 
ACHUT RAMCHANDRA PAI 





v. 
NAGAPPA BAB BALGYA.* 


Civil Procedure Code (Act V of 1908), Sees, 107, 149, O. VII, r. 11 (0)— | 
Memorandum of appeal—dnsu ficient slamp— Presentment of appeal on the 
last day—Rejection of appeal—Court must give time to pay up deficiency. vA 


Where an appeal is presented on an insufficiently stamped memorandum 
on the last day allowed by the law of limitation, the Court must not 
reject the memorandum for want of stamp, but must allow the appellant 
to make up the deficiensy in stamp, as provided in O. vu, r. 11-(¢), and 
s. 107 of the Civil Procedure Code, 1908. yA 


THE plaintiff sued to recover Rs. 3541 odd by sale of certain 
mortgaged property. The suit was dismissed by the Court of 
first instance. . í 

An appeal against the decree was presented-in the District 
Court of Kanara on the last day allowed by the,law of limitation. 
The memorandum ‘of appeal bore only an eight annas stamp ; 
according to the valuation of claim it required a stamp of 
Rs, 205. The reason for the deficiency in stamp was that the 
appellant’s pleader had not sufficient funds in his hands to pay 
the full amount. The pleader asked the Court’s permission to 
pay the amount under s. 149 and O. VII, r. II (c), of the Civil 
Procedure Code of 1908. The Court, however, declined to give 
time and rejected the appeal on the following grounds :— 


The Court holds that the provisions of s, 149 were certainly not intended 
to be used, as appellant is trying to use them, for the purpose of extend- 
ing the period of limitation, but solely for the purpose of enabling the 
Court to deal equitably with any bona fide misconstruction of the Jaw as 
to valuation. No such bona fide misconstruction is alleged in the present 
pase. Order vu, r. 11, applies only to plaints, not to appeals, Mr, Kamat 
refers to the case of Dhondhiram v. Taba Savadan (I, L. R. 27 Bom. 330) 
That case related solely to the institution of a suit by plaint. The case 
of appeal is expressly distinguished in Hari Ram v. Akbar Hussain (I, L.R, 
29 All. 749, 764 and 770). Section 582A of the Code of 1882 was clearly intend- 
ed to limit the period of grace to be allowed by Courtto cases in which the 
insufficiency of the stamp was caused by the mistake of the appellant, 
Section 582A. does not appear inthe new Code (Act V of 1908). Its place is 
taken by 8,149 which gives the Court very wide discretionary powers. 


* Second Appeal No, $20 of 1912, from the decision of J, A, Bal- 
from the decision of O. V. Vernon, danha, Subordinate Judge at 
District Judge of Kanara, in Appeal ` Kumta, in Civil Suit No. 254 
No, 2 of 1912, dismissing the Appeal of 1910. 





VOL. XV.] THE BOMBAY LAW REPORTER. 903 


The plaintiffs appealed to the High Court, A. 0. 5, 

K. H. Kelkar and G. P. Murdeshwar, for the appellants. 1918 

V, R. Sirur, for the respondents, peas 
CHUT 


Murdeshwar.—I submit that the lower appellate Court had Ve 
no power to reject my appeal. It ought to have fixed a Nass?ra 
period within which to pay the requisite stamp, agreeably to 
- the provisions in O. vir, r. 11, which applies not only to 
plaints but also to memoranda of appeal. The power of 

ejection does not arise merely because the memorandum of 
appeal is insufficiently stamped. Order vu, r, 1T, makes it 
obligatory on the Court to fix a period within which to pay the 
full stamp and it is only when the plaintiff or appellant fails 
to per vis such period that the Court is empowered to 
reject the\plaint or memorandum of appeal. 

Nowherelin the Limitation Act orin the Civil Procedure 
Code is it ordained that a “plaint” should be understood as 
a “duly stamped plaint.” All that is required for the insti- 
tution of the D to present the plaint to the proper officer 
of the Court. The Court-Fees Act is intended purely for 
revenue purposes and does not affect the law of limitation : 
See Dhondiram v. Taba Savadan); Assan v. Pathummat), 
The same reasoning holds good in the case of appeals. 

Although O. vIr, r. 1, relates to plaints the provisions 
contained therein are made te apply to memoranda of appeals 
by s. 107, cl. (2), of the Civil Procedure Code. There are 
no separate provisions in the Code empowering a Court 
to reject a memorandum of appeal on the ground of insuff- 
ciency of stamp. Order XLI,r. 3, is limited to cases where 
the memorandum of appeal is not drawn up in the prescribed 
form. It isonly by applying O. VIL r. 11, mutatis mutandis 
to appeals that the Code may be considered to have made 
provision for the rejection of memoranda of appeals as being 
time-barred, under-valued, or insufficiently stamped. The 
lower appellate Court holds that O. vir, r. 11, does not apply 
to appeals and prays in aid s. 149 of the Code in rejecting the 
appeal. Section 149, however, is a general section, which 
applies not only to a plaint and memoxandum of appeal but to 
any document whatever. All that it provides is that, when 
a document is not adequately stamped, the Court may, 
in its discretion, allow the deficiency to be made up. 
The appellate Court is in error in thinking that the 


(1) (1902) 1. L. R. 27 Bom, 330, 933. (2) (1899) I. L.R. 22 Mad, 494, > 
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proper occasion for the exercise of its discretion arises 
only when the appellant has paid insufficient stamp under 
a misapprehension 'as to valuation. The wording of s. 149 
is clear enough to show that the power of the Court 
is not at all limited in any way. The lower appellate Court 
is apparently influenced by the wording of s. 582A of the 
Code of 1882, which is replaced by s. 149 of the present Code. 
The former related to appeals and was specially enacted to 
remove the hardship caused by the decision in Balkaran Rai 
v. Gobind Nath ' Tiwari); (vide Hari Ram v. Akbars 
Husain(2)), The fact that it was advisedly dropped, and „a 
much wider section!(s. 149) introduced in its place, shows that 
the Legislature has, intended to enlarge not only the powers 
of the Court but also the rights of the public. 

Further the discretion, whether wide or limited, vested in a 
Court under s. 149 cannot be exercised so as to enable it to 
reject a plaint or memorandum of appeal. The power of reject- 
ing a plaint or memorandum of appeal, before it is admitted to 
the register, is given only by O. VIL, T. II. Reading this rule 
with s. 149, we find that no discretion i is left:to the Court to 
refuse permission to make up the deficiency in stamp. Order 
vil, r. U, is imperative. The Court is bound to give the plaintiff 
or appellant an opportunity to pay the requisite stamp within 
a period to be fixed by it. 


Sirur-—We submit that the Court below was right in the 
construction put upons. 149 of the Civil Procedure Code, 
and properly exercised its discretion in rejecting the appeal. 

A ‘plaint’ should be distinguished from a memorandum of 
appeal. While O. vu, r. I1 makes a provision for insufficiently 
stamped plaint, the corresponding provision, O. XLI, r. 3, appli- 
cable to memorandum of appeal, does not make such a provision. 
Reading these provisions of the Civil Procedure Code along 
with ss. 6, 28 and 30 of the Court-Fees Act we find that an in- 
sufficiently stamped memorandum of appeal is rejected under 
O. XLI, r. 3, for there is no proper presentation of it under r. 1 of 
the said Order. There is nothing incongruous in that while the 
presentation of an insufficiently stamped plaint is good accord- 
ing to law, the ' presentation of an insufficiently stamped 
memorandum of appeal i is good only when it comes under para 


` 2 of s. 28 of the Court-Fees Act, in other words, when there is 


a bona fide mistake as to the amount of Court fees. That exact- 
(1) (1899) I, L. R, 12 AI. 129. (2) (1907) I.L BR. All. 749, at p. 770, 
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ly was the law under s. 582A of the old Civil Procedure Code. 
` Further the provisions of the Court-Fees Act also lend support 

to our contention. While s. 6 makes its obligatory on an 
officer of the Court not to receive an insufficiently stamped 
document, s. 28 says it shall not be acted upon unless it falls 
under para 2 of the section. Still ss. 9, 10 and rr make an 
exception in case of plaints, 

The contention that O. vir, r. 11 applies to memorandum of 
appeal is obviously wrong because if it was so, then under the 
old Code, s. 582 A-would have become nugatory for s. 54 (O.VII, 

11) would have been made applicable to memoranda of appeals 
also by the help.of s. 582 (corresponding to the present s. 107), 
That it was not so shows that s. 54 (O. VII, r. It) was not 
applicable to appeals. Inthe present Code ss. 54 and 582 of 
the old\Code have been re-enacted as O. VIL r. I and s. 107 
respectively and s. 582 A is replaced by s. 149. Therefore it is 

wrong to say that O. vil, r. II is applicable to memoranda of 
appeals. | ~ 

- The contention that the Court-Fees Act should not be read 
with the provisions of the Civil Procedure Code, is untenable 
if one bears the history of the law on the point in mind. The 
history will also throw light on the question as to how s. 149 
should be construed. 

It was laid down by a Full Bench of the Allahabad High 
Court in Balkaran Rai v. Gobind Nath Tiwari) that (1) an 
insufficiently stamped memorandum ‘of appeal which does not 


fall under para 2 of s. 28, is not presented witnin the meaning - 


of s. 4 of the Limitation Act; and (2) that a subsequent affix- 
ing of the stamp has no retrospective effect. . 

The Madras High Court went to the other extreme. See 
Chennappa v. Raghunatha(2); Patcha Saheb v. Sub-Collector of 
North Arcot(3). In the latter decision though there was.some 
excuse for filing the memorandum on a blank paper, there was 
none whatever for making a default in paying the Court fees 
within the time granted by the Court still it was held good 
presentation. l 

The Calcutta High Court holds a middle course so far as 
memoranda of appeal are concerned, in a case on all fours with 
the present, i.e. where a party knowingly filed a memorandum 
of appeal on an insufficiently stamped paper, it held that the 
case did not fall either within the letter or spirit of s. 28 and 
“ (2) (1890) I. L. R. 12 All. 129. (3) (1891) I. L. R. 25 Mad. 78, 

(2) (1891) I. L. R. 15 Mad, 29.. ` : 

K 114 ; 
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thdt it was rightly rejected, See Vakutunnissa Bibee v. 
Kishoree Mohun Roy), 

So far as plaints are concerned the presentation of an insuffi- 
ciently stamped plaint was good- under s. 4 of the Limitation 
Act, as s. 54 of the Civil Procedure Code gave effect to para 2 
ofs. 28 of the Court-Fees Act. Further the plaint is dis- 
tinguished from a memorandum of appeal. See Moti Sahu v. 
Chhatri Das); Huri Mohun Chuckerbutti v. Naimuddin 
Mahomed (3), 

The view of the Calcutta High Court is upheld by the 
Legislature in enacting s. 582 A of the old Code, which among. 
other things supports the view that.both the enactments. 
should be read together but conformably with the spirit “of 


each enactment, . j 
- Section 582A of the old Code being applicable to cakes of 
memorandum of appeal, the authorities relied upon/’by the 
appellant are not applicable as they relaté to plaint: Dkonairam 
v. Taba Savadan(4); Assan v. Pathumma 6), Hari Ram v.. 
Akbar Husain (6). — 

Under the new Code we have s. 149 in place of s. 582A, 
The powers given by it are very wide. The question is what 
would be a judicial exercise of the discretion vested in 
the Court by the section. We submit the Court below was. 
right, The marginal note says that it gives ‘power to make 
up-deficiency of Court fees and makes an express reference to 
Court fees. Next the wording roughly corresponds to para 2° 
of s. 28 of the Court-fees Act. Further, the concluding por- 
tion of s. 149 ‘the document in respect of which such fee is 
payable shall have the force and effect as if such fee has been. 
paid in the first instance,’ makes it perfectly clear that it shall 
be read with the corresponding provisions of the Court-Fees. 
Act. The judicial discretion would consist in reading it in con- 
formity with s. 28 of the Court-Fees Act. It is submitted that 
the Court was right in not granting time to the appellant to. 
make up the deficiency of Court fees and rejecting the appeal 
as there was no Jona fide mistake on the part of the appellant. 
We rely on Vakutunnissa Bibee v. Kishoree Mohun Roy (7) 
and the observations of Candy J. in Bai Ful v. Desai Manor- 


bhai (8). 


pa SS o_o a A. Gee EE ee 
(1) (2891) I. L. R. 19 Cal, 747. (5) (1899) I. L, R. 22 Mad, 494, 
(2) (1892) L- L.R, 19 Cal. 780 . _ (6)(1907) I, L. R. 29 All, 749. 
(2) (1892) I. L. R. 20 Cal. 41, 44. (7) (1891) I. L.R 19 Cal. 747, 


(4) (1902) I. L'R. 27 Bom, 380 (8) (1897) I L. R, 22 Bom, 859, 860. 


oa 
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Should O. vir, r. 11, be held applicable to appeals still s. I49 ALC. J, 


being a section and the ruling section which gives wide 
discretion to the Court below, a deliberate exercise of that 
discretion should not be interfered with: see Parvati 
v. Ganpati (1); Ramchandra v. Balmukund (2); Japa Kunwar 
v. Indar Bahadur Singh (3). i 


BATCHELOR J.—The appelants before us were the plaintiffs 
in the original suit, and the trial Court made a decree against 
them. On the last day allowed by the law of limitation they 
led their appeal in the District Court. The memorandum of 
appeal was, however, insufficiently stamped, and the plaintiffs’ 
pleader on being questioned as to this replied that he had no 
funds\with which to pay the requisite stamp, and requested 
that the Court would give him time within which to make the 
necessary payment. The District Judge refused to grant the 
time applied for, and rejected the memorandum of appeal. 

The question before us is whether that was a right order. 
There can be no doubt, we think, that if the document 
presented had been a plaint and not-a memorandum of 
appeal, the learned Judge’s order of rejection would 
have been wnasustainable. That appears to follow from 
the terms of O. vIr, r. 11 (c) which provides for the case of the 
presentation of a plaint written upon paper insufficiently 
stamped, and the provision of the law is that such a plaint 
shall be rejected only if the plaintiff on being required by the 
Court to supply the requisite stamp paper within a time to be 
fixed by the Court fails to do so. In the case of an insuffici- 
ently stamped plaint, therefore, it is clear that provided the 
eee stamped paper be presented within the time 
“allowed by the law of limitation, the appellant is entitled as 
‘of right to de nand from the Court that some further time, to 
be fixed according to the Court’s discretion, shall be allowed 
to him in order that he may make up the deficiency in the 
stamp. -In our opinion a memorandum of appeal stands’ on 
the same footing as a plaint for the present purposes. For 
s. 107, sub-s. 2, of the Code, which reproduces s. 582 of the old 
Code, provides that the appellate Court shall have: the: same 
powers and shall perform as nearly ås may be the same: duties 
as are conferred and imposed by the Code on Courts of 
original jurisdiction in respect of suits instituted -therein. 


Rs 
(2) (1898) I. L. R. 23 Bom, 513, 517, 518. (8) (1904) I, L, R.26 All. 238. 
(2) (1904) I. L. R. 29 Bom. 72. 
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A. 0..J. Moreover, unless the authority to reject such a memorandum 
1913 of appeal as this is referred to O. vII, r. JI (c), there is not, so 
=~ faras we are aware, any authority to which such action of the 
Acuvr Court could be referred, 

v. Mr. Sirur for the respondents has urged that the rejection 
Nacar?a ofa memorandum of appeal should be attributed not to O, VII, 
Batchelor J. T. 11 (c), but to O. XLI, r. 3. Itis true that this rule provides 
~~ for the rejection of a memorandum of appeal in certain cases ; 
-but those cases are limited by the preceding rules to cases 

where the memorandum of appeal is defective in point of form/ * 
or in respect of the grounds which it must contain, and this rule 
cannot, we think, be interpreted as covering a case where the 


memorandum of appeal is rejected by reason of insufficiency 


of stamp. J 


There is not, in our opinion, anything repugnant in this inter- 
pretation of the law. Admittedly, before the “present Code 
was enacted, there was much divergence of opinion between 

. the High Courts of India upon this and cognate points, and it 
may well be that in this difference of judicial opinion the Legis- 
lature thought well to adopt the principle that where the plain- 
tiff or appellant was within time in the actual presentation of 
his plaint or memorandum of appeal, though matters could not 
then be carried further owing to the document being’ insuffici- 
ently stamped, yet the party should be entitled to some further 
time for the payment of Court-feesy It seems hardly necessary 
to observe that the obligation imposed by the law of limitation 
and the obligation to pay the requisite fees are matters which 
stand on a very different bases. 

Then it was urged that this view of the law is in’ conflict 
with s. 149 of the Civil Procedure Code. That section, hows 
ever, is, as we read it, a general provision empowering the 
Court to extend the time for the payment of fees on any and 
all documents which may be presented to it. But whena . 
particular.document isa plaintor memorandum of appeal, then 
the Court’s discretion must be exercised in accordance with 
the special provisions of O. vil, r. 11(c). Thereafter s. 149 
would come into play, and would operate to produce this 
effect, that upon ths payment ofthe requisite fee within the 
time allowed by the Court, the document in respect of which 
such fee was payable would have the same force and effect as 
-if such fee had been paid in the first instance. The learned 
Judge below in considering s. 149 observed that it was intended 
"solely for the purpose of enabling the Court to deal equitably 
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with any dona fide misconstruction of the law as to valuation.” 
We are of opinion, however, that, this is not the correct inter- 
pretation of s. 149. First, there are no words in the section to 
countenance or warrant such a Jimited construction of it. 
Then the section as it-stands is a section which in the new 
Code was substituted for s. 582A of the old Code. Section 
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582A was apparently enacted with a view to remove what was Batchelor J. 


considered-to be the hardship caused by certain’ decisions of 
the Allahabad High Court, and that section provided;for the 
validation of insufficiently stamped memoranda of appeals 
ovided that they had been presented within the proper 
petiod of limitation and “ the insufficiency of .the stamp was 
caus by a‘mistake on the part of the appellant as to: the 
amount of the requisite stamp.” Under s. 582A, therefore, 
the discretion of the Court was fettered by this limitation 
that the insufficiently stamped memorandum of appeal could 
not be validated unless the Judge was satisfied that the. insu- 
fficiency aros® from a mistake on the part of the appellant. 
Turning now to s. 149 of the present Code, it will be seen 
that these words of limitation are omitted from it, and the 
inference appears to be that the legislature by the new provi- 
sion intended that the Court ‘should have a free andtunshack- 
led discretion in this matter, There seems, therefore, to be 
no ground for the learned Judge’s view that the concession re- 
- ferred in s. 149 must be restricted to cases where there was a 
bona fide misunderstanding of the law as to valuation. 

Finally Mr. Sirur endeavoured to call in aid of his clients 
ss. 6, 28 and 30 of the Court-Fees Act, but these sections, in 
our opinion, have no application to the facts at present before 

us. For there is no question in this appeal of receiving, or 
filing, or exhibiting or acting upon an insufficiently stamped 
document as if it were sufficiently stamped, but of determining 
what, if any, opportùnity the appellant can claim under the 
law for removing the objection on the score of the insufficiency 
of the stamp. Co : 

On these grounds we are of opinion that the order made by 
the learned Judge below must be set aside. We accordingly 
reverse it and remand the appeal to,him to be decided in ac- 
cordance with the foregoing observations and with the provi- 
sions of s. 149 and of O. VIT, r. 11 (c), after the learned Judge 
shall have required the appellants ‘to supply the requisite 
stamp paper within a time to be fixed by the District Court. 

The appellants must have the costs of this-appeal. 

Order reversed. Case remanded. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras, | 


1 


Present : 


Lorp ATKINSON, LORD PARKER OF WADDINGTON, SIR 
SAMUEL GRIFFITH, SIR JOHN EDGE AND MR. AMEER ALI. 


v 


VAITHINATHA PILLAI 


! v. 
THE KING-EMPEROR.* 


Praciice-Criminal proceedings—Conviction set aside—grave and substantial 
injustice—Evidence— Want of reliable evidence— Reception of inadmissible 
evidence, effect of —Evidence of motive—Stalement made in the absence of 
an accussed, when admissible—Informer’s evidence—Confesston—Non- 
production of evidence as to the cercumstances of an en/ormes's arrest and 
confession, effect of—Rejection of a story designedly made to fit into 
another, effect of —Statements, which are inventions, evidenciary value of— 


Costs when the Ci own is party. 


If in an appeal heise a conviction their Lordships came to the con- 
clusion that in the presecution of the appellant “by some disregard 
of the forms of legal process, or by some violation of the principles of 
the natura] justice or otherwise, some substantial and grave injustice has 
been done,” then whatever doubts they may have of the appellant’s 
innocence, or whatever suspicion they may entertain of his guilt, or how- 
ever great may be their reluctance to interfere with, or overrule the 
decisions of the Indian Courts’ in criminal matters, they are bound 
humbly to advise His Majesty that the conviction should not be allowed 


. to stand. 


t 


Inve Abraham Mallory Dillet \1) followed. 


Where the appellant was convicted of abetment of murder and 
sentenced to death and it appeared that a vast body of wholly inadmiss- 
ible evidence, hearsay and other, had been admitted; that when 
admitted it had been used to the grave prejudice of the appellant, and 
that at the end of the hearing before the trial Judge there did not 
exist any reliable evidence upon which a capital conviction could be 


.. Safely or justly based :— 


Held, that injustice of the kind referred to in the above stated had 
been done, and that the conviction and sentence should not be allowed 


to stand. 


Held, also, that by admitting a piece of inadmissible evidence and 
using it to prove the appdilant’s consciousness of guilt and his desire 
to destroy the evidence of his crime, a grave and substantial injustice 


was done to him. 


* Reported by J. M, Parikh, Barris- 
ter-at-Law, London, 








(1) (1887) 12 App, Cas, 459: 
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However strong and convincing the evidence of an adequate motire P CL: 
_ may be, that evidence can never counteract the harm doue by the i 
reception of inadmissible evidence, or the injustice its use may lead to, 1913" 
nor by itself supply the want of all reliable evidence, direct or circum- “ 
* stantial, of the commission of the crime with which an accused person VAITHNATHA 


may be charged. PILLAY 
A statement madein the absence of the accused is not admissible Ma 
without first adducing evidence to show that the accused had himself PERA 


instructed the person, making the statement, to make it, or directly or 
ES indirectly authorised anyone to make it for him or on his behalf, or 


s 
~——e 


that the accused knew anything about it. 


An informer, who was arrested bythe police, made a confession 
etore a Magistrate impliciting the appellant, other accused persons 
and himself. At the trial, when he was produced as a witness for the 
prosecution, he deposed that he was asked by the police to make the 
oánfosgion and that the story told by him in that confession was false. 
But the‘next day he withdrew his evidence of the preceding day.and . 
` gave evidence i in terms of his confession— 


Held, that everything connected with the Sentesion was, as far as 
the appellant was concerned, was done in the dark, that it was not 
without reason that the appellant’s counsel bitterly complained of 
thé great injustice done to the appellant inasmuch as the officer who 
arrested the informer was not produced, nor was any witness produc- 

. ed by whose cross-sxamination the defence could have had an oppor. 
tunity of ascertaining at whose instance he was arrested, or how his 
confession came to be made, or what inducements, if any, were held 

~ out to him to make ib, and that the informer’s evidence should be taken 
as struck out ofthe Record, but though struck out, it must reflect back 
upon the evidence of another °witness, whose story was designedly 
made to harmoni:e and fit into the intormer’s story. 

When two stories told by two wituesses are designedly made to har- 
monize and fit into each other, the fact that one of them is rejected as 
incredible must necessarily affect the reliability of the other, 

When forgetfulness on the part of a witness is ont of the question 
‘and no confussion produced by the most skilful cross-examination can 
account for the statements which must either be the witness’s own 
inventions or the inventions of others repeated by him with knowledge 

_ of their character, the witness’s evidence is wholly unreliable and i 

should be completely disregarded. 

When the Crown isa party to an appeal, the general rule is that the 
Crown neither pays nor receives costs, unless the case is governed by 

~ Syme local statute dr there are exceptional circumstances: justifying a 

é departure from the general rule, ; 


Johnson v. Rex (1) followed. 


t 


APPEAL by special leave, against two ofders of the High 
Court at Madras, affirming an order of the Additional Sorsions: 


—_—— 


TA (1) {2904} A. O. 817, 825, 
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P ©. Judge of Tanjore, whereby the appellant “was convicted of 
11 the abetment of the murder of his daughter-in-law named 
213 
aS Dhanam, and was sentenced to death. 
Varenwatua The facts of the case are sufficiently stated in the judgment 


as of their Lordships. : 
King Sir Robert Finlay K. C., Arthur Grey and Dr. Swami- 


Eee nadhan, for the appellant—Thie only direct evidence is of two . 
witnesses, One of them was an approver. The English rule is 
that the Court cannot act on the evidence of an approver un- 
less it is corroborated. 


(Sii Erle Richards referred to s. 133 of the Indian Eviderice 
Act.) . 

(Sir Jonn EDGR referred to Queen Empress v. Gobar hadi 
and the Indian Evidence Act, s. 144, ill. (4). ] l a 

[LORD PARKER referred to, Reg. v. Malapa bin Kapana ().] 

The approver, however, is not believed by the Sessions 
Judge and also by the High Court Judges. 

(Sir Erle Richards.—In view of the findings of the High 
Court I cannot rely on the evidence of the approver. In a 
case of this kind it would not be fair to rely upon anything ` 
that is discarded by the High Court.) 

That being so, it is not necessary to read his evidence, which 
must be wholly disregarded. But that does not remove the 
prejudice created in the case by leis evidence and the proce- 
dure connected with his arrest and the circumstances of record- 
ing his confession. The result of the confession was that all 
the persons, who would have given material evidence for the 
appellant, were arrested and charged. Accused persons are 
competent to give evidence, though they can make state- 
ments. ; 

(Lorp ATKINSON.—What is the authority for that ? 

Section 342 of the Code of Criminal Procedure. The confes- 
sion was recorded in the absence of the accused and was not 
admissible. 

[LORD ATKINSON referred to s. 288 of the Code of Criminal 
Procedure. ] ; 

In the absence of any evidence as to how to approver was 
arrested and in view of the fact that the police-officer who 
arrested him was not called, the inference is irresistible that.the 
police knew before they arrested him that he was prepared to 
make a statement implicating the appellant and others, and 

(1) (1887) I. L. R. 9 All. 528, (2) (1874) 11 B. H: C. R. 196. 
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that having known that they arrested him and got his so-called P. C. 
confession after several days. When they got this so-called 1913 
confession, they got Aiyasami, the only other witness who ee 
had given direct evidence, to give evidence to corroborate the Vamnnatza 

\ alleged confession. Aiyasami has given conflicting storiesand Purma 

his evidence should also be rejected altogether. When the ae 

evidence of these two witnesses is rejected, there remains nO ypsror 

evidence sufficient to support the conviction. q 

[ LoRD ATKINSON:—A, B, C and D are tried together for 

the same offence and B, C and D are acquitted because there 

not sufficient evidence to justify their conviction. How 

can A be convicted on the same evidence? There must be 

further evidence to justify his conviction. | 

Thexe is no further evidence against the appellant. But the 

learned Judges say that there is strong evidence of motive in 

his case. NIt is, however, submitted that evidence of motive 

alone cannot ‘supply the want of reliable evidence of the 

commission of the crime. They were also of opinion that 

there was proof of the appellant’s consciousness of guilt. But 

the evidence on which this finding rests is wholly inadmissible 

and grave injustice has been done to the appellant by its ad- 

mission. It issubmitted that the conviction is contrary to 

natural justice and that it should be set aside. Reference was 

also made to ss. 302 and 114 of the Indian Penal Code. 









Sir Erle Richards K.°C., Kenworthy Brown and E. R. 
Osborne, for the respondent—The real question is whether 
there is sufficient evidence to sustain the conviction. The 
doctrine that where the evidence of a witness with reference 
to one certain point is false is not applicable to Indian cases, 

Aiyasami’s evidence is amply corroborated. Improper ad- 
mission of evidence is not a ground of itself to set aside the 
conviction, if independently of such evidence, there is suffici- 
ent evidence to justify the conviction: Indian Evidence Act, 
s. 167. Itis submitted that there is sufficient evidence to 
support the conviction here. 

[ LORD ATKINSON referred to Jn re Abian Mallory 
Dillet@) and asked: If there is substantial and grave miscarri- 
age of justice, can you say that the Board cannot intervene? ] 

(Sir Samuel Griffith referred to- Makin v. Attorney-General 
for New South Wales (2). ) ' 


The jurisdiction of the Board is not questioned. But it is 











(1) (2887) 12 App. Cas, 459, (2) [2894] A, C. 57, 
115 
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P. ©. the settled practice of the Board not to intervene on the 
191g ground that a wrong view of the evidence is taken, or that 
~~ there is misdirection by a Judge in leaving a case to the Jury 

VatrawatHa where there is no evidence. The Board has refused to give 
PILLAI special leave to appeal in a criminal case where there wasa 
ae miscarriage of justice on the ground that the consequences of 
Eupmrong entertaining it would be entirely destructive of administration 
—— ofall criminal jurisprudence: The Falkland Islands Company 
v. The Queen (1); Ex parte Macrea (2); Reg v. Bertrand (8) 
In dealing with this case a precedent should not be created to“ 
open the door too wide for appeals in criminal cases from Indja 
and the Colonies. No substantial and grave injustice of „the 
kind stated in the case of /n re Dillet(4) is done here to the 
appellant. In that case the Chief Justice, who tried the case, 
inhischarge to the Jury made referance to the general’ conduct 
ofthe accused about which there was no evidence, and the con- 
viction was set aside, But here there is sufficient evidence, 
and the only question is what inferences should be drawn 
therefrom. The Judges below were acquainted with, 
and were the best Judges of, the local habit, opinions and 
feelings, and the Board should not interfere with their 
decision simply because it is possible to draw inferences 
different rom those drawn by the Judges below: Tshingu- 
muzi v. Attorney-General Natal (5), Reference was also | 
made to Hx parie Carew (©); Nelsqn'v. Rex. (7) and the Code 
of Criminal Procedure, s. 209 and the Indian Evidence Act, 


S. 157. . 


Sir Robert Finlay K. C., Arthur Grey and S. Swamina- 
dhan were not called upon to reply. 


The judgment of their Lordships was delivered by 


LORD ATKINSON.—During the lengthened hearing of 
this case their Lordships have had full opportunity of 
making themselves thoroughly familiar with the evidence and 
of giving all due consideration to the weighty arguments that 
have been addressed to them with great force and ability. by 
the Counsel on both sides. They have availed themselves of 
that opportunity and theyshave had no difficulty, under these 








(1) (1863) 1 M. P. C. 299, ab p.312. (5) [1908] A. C. 248, 
(2) (1898) L, R. 20 I. A, 90, (6) [1897] A. C. 719. 
(3) (1867) L. R., 1 P. C. 520. (7) [1902] A. C. 250. 


(4) (1887) 12 App. Cas. 459, 
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circumstances, in making up their minds as to the advice DP, ©. 

which they feel it will be their imperative duty humbly to 1913 

tender to His Majesty. As the appellant now lies under sen- =“ 

tence of death their Lordships think it would only be humane VarrayarHa 
\ and proper to announce at once what their advice will be. Pronat 


Their Lordships, while fully alive to the great undesirability Kina 






of disturbing the judgment of the Criminal Courts in India, myruror 
are clearly of an opinion that in the present case, owing in = 
or 


the main to the reception of wholly inadmissible evidence, Atkinson, 
he use made of that evidence when admitted to the grave aa 
prejudice of the accused, coupled with the absence of all reli- 

able evidence of the appellant’s guilt, substantial and grave 
injustice has been done in convicting him of the crime of 
which\he has been convicted, and therefore, that convic- 

tion cannot stand. The case they think comes well within 

the principle laid down, over twenty-five years ago, in Dillet’s 

case (1), a principle by which the action of this Board has 

been guided ever since. That in the nature of the advice 

which their Lordships will tender, and on a future occasion 

they will give, more at length the reasons which have led 

them to the conclusion which they have arrived at. 


Sir R. Finlay—My Lords, I should like. to mention the 
question of the costs of the appeal. 


Lorp ATKINSON.—This Was considered before and in the 
case of Johnson v: Rex(2), the head note of whichsis this: “In 
future the Board will adhere to the practice of the House of 
Lords, and the rule as to costs in cases between the Crown and 
a subject will be that the Crown neither pays nor receives 
costs unless the case is governed by some local statute, or 
there are exceptional circumstances justifying a departure 
from the ordinary rule.” 

It does not seem to me that this is such a case. That was 
not, of course, a criminal case, but the rule seems to be laid 
down broadly there, and I do not know on what principle 
costs should be awarded against the Crown. 


Sir R. Finlay.—I have asked, and I am informed that 
there is no local Statute. The circumstances here however 
are very special, The appellant has been wrongly convicted 
and has been obliged to come here for the purpose of getting 
justice. The Crown have appearedjin the case. I ask your Lord- 


- (1) (1887) 12 App. Cas. 459, (2) [1904] A, ©, 817, 825, 
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P. ©. ` ships to consider whether the circumstances are not special ? 


19183 LORD ATKINSON:—Your client is a wealthy man. I do 
Varrnwaen, 20t know that we can do anything. There is no authority for 
Prenat it and no precedent | and I do not think we ought to makea 
u. precedent. 
Kine 


Exrzron July 24. The reasons for their Lordships’ report were deli- 
— vered by 
| 

Lorp ATKINSON:—The appellant in this case was, by, 
the Additional Sessions Judge of Tanjore, convicted o 
the. ıst of April! 1912 of the abetment of the m upder 
of his daughter-in-law named Dhanam, wife of his; son 
Aiyasami, and was! sentenced to death. By two orders of 
the High Court of Judicature at Madras, dated - res” 
pectively the rth of June and 5th of August 1912, this convic- 
tion and sentence was confirmed, The two Judges of the 
High Court before whom the conviction came for confirma- 
tion, namely, Bakewell and Sadasiva Aiyar JJ. differed in 
op Alon: The case iwas then, under the 378th section of the 
Code of Criminal Procedure, referred to a third Judge, San- 
karan Nair J. and: these orders are practically the orders of 
Bakewell J. and the last-named Judge. This appeal has 
been taken from these latter orders. In the view which their 
Lordships take of the case it will be quite unnecessary to 
deal with many of the topics discussed at great length both in 
the Court of Sessions Judge and the High Court. For instance, 
many witnesses were examined to prove that the appellant 
had some motive to procure the murder of his daughter-in-law 
which, however inadequate to tempt ordinary human beings 
to commit such a crime, was quite sufficient to tempt a person 
such as the appellant, with his views, opinions and passions, 
to commit it. The motive suggested was in the main this, 
that the son was greatly under the influence of his wife, the 
stronger character of the two, and was by her instigated to 
insist on her husband’s right to the partition of certain lands 
between the members of the family, on the ground that they ` 
were the property of a joint Hindu family, while the appellant 
insisted that he had himself acquired them. 

A minor and subsidiary motive was also suggested, which 
consisted in this, that the father gave an asylum in his house 
to a daughter named Thanga Babu—a child widow as she 
was styled, that i is, a girl who had married when shé ‘was only 
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ten years old and lost her husband by death before they had P. C. 
ever lived together as- man and wife. Unfortunately this 49413 
woman had lapsed, or was alleged to have lapsed, from virtue, —_~ 
and the deceased woman, considering apparently that the repu- Varranataa 
tation of the family would be compromised by the presence of Puuat 
the erring one in her father’s home, refused to live there 
f ; ING 

unless the sinner was compelled to leave. In order to wypppor 
satisfy these scruples the appellant had sent this woman — 
away, but permitted her to return to him. It was proved Aan 

at this action caused, as was but natural, feelings of —— 
hastility and illwill to be entertained towards the deceased 
by\Thanga Babu. Both the Sessions Judge and the Judges of 
the High Court appear to have thought that these facts might 
well have furnished the appellant with amotive not only 
strong enough to lead him to procure the murder of his 
daughter-in-law, but of such overmastering force as to em- 
bolden him to run the risk of killing her in the open reckless 
- manner suggested in the case, in the presence,and with the 
aid, of four or five accessories, in whose power he would thus 
absolutely put himself. These learned Judges, it ‘was urged, 
are well acquainted with, and are the best Judges of, the habits, 
opinions, and feelings of the race and class to which the appel- 
lant and his family belong, as well as of those in the midst of 
whom they lived. However: this may be, their Lordships 
think it safer, on the whole, to accept, for the purposes of this 
appeal, the conclusion at which they have arrived on this 
point. If, however, motive impels so irresistibly persons such 
as these to-the commission of serious crime, it is difficult to 
see why the enmity existing between Thanga Babu and the 
deceased, caused as it was, might not also have moved this 
insulted woman to procure, or aid in, the removal of her enemy 
by foul means. But however these things may be, and how- 
ever strong and convincing the evidence ofan adequate motive 
may be, that evidence can never counteract the harm done by 
the reception of inadmissible evidence, or the injustice its use 
may lead to, nor by itself supply the want of all reliable evid- 
ence, direct or circumstantial, of the commission of-the crime 
-with which an accused person may be charged. 

Their Lordships desire to abstain, as far as possible, from ex- 
pressing any opinion upon either the guilt or innocence of any 
-of the persons who have been accused of aiding in this mur- 
-der, or upon the credibility of any witness who was not a 
witness against the appellant. _ Their;task is to determine whe- 
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P: ©, ther in the prosecution of the appellant—to use the words of 
1913 Lord Watson when delivering the judgment of this Board in 
—~  Dillet’s case)—“ by some disregard of the forms of legal 
VarranaTHa process, or by some violation of the principles of natural 
ae justice or otherwise, some substantial and grave injustice has 
PEAN heen done.” If they come to the conclusion that injustice of 
Emrsror that kind has been done, then whatever doubts they may 
—— have of the appellant’s innocence, or whatever suspicions they 
Lord : : ; ; Lo 

Aikinson, May entertain of his guilt, or however great may be their re- ~ 
— luctance to interfere with, or overrule the decisions of the~ 

Indian Courts in criminal matters, they think they are bound 

humbly to advise His Majesty that the conviction should not 

be allowed to stand. J 

Their Lordships have come to the conclusion that injastice 
of the kind mentioned has in this case been done,” mainly 
owing to this, that a vast body of wholly inadmissible 
evidence, hearsay and other, has been admitted; that 
when admitted it has been used to the grave prejudice of 
the accused ; and that at the end of the hearing before the 
Judge of First Instance there did not exist any reliable evid- 
ence upon which a capital conviction could be safely or justly 
based. The fact that their Lordships found their judgment 
on these points relieves them from the necessity of examining 
in detail any portions of the voluminous evidence not directly 
bearing upon them. 

The appellant is a wealthy nd apparently respéctable land- 
holder of good position, living at the village of Pandi, in the 
Tanjore District of Madras. Aiyasami is the son of his third 
wife. He was brought up by his paternal uncle, one Sami 
Thevan, a village Munsif, and was at the time of the trial 
about 25 or 26 years of age. He is described by the Sessions 
Judge as dull and weak-minded, and an effort was made to 
show that from his temperament and character, as well as 
from some past exhibitions of unprovoked and unreasoning 
violence, he was a man likely to have an attack of homicidal 
mania. His wife, the deceased woman, was also a member of 
a respectable family. She was apparently a resolute and 
clever woman, about 22 years of age, and had acquired con- 
siderable ascendancy over her husband. There were two 
children of the marriage, both alive, and aged respectively 
about four and one and a half years. For six or seven years 
previous to the year 1911 he and she had been living with 


(1) (1887) 12 App, Cas, 459. 
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her relatives in the neighbourhood of Pandi. The father and P. O0. 
the son were upon bad terms, At length, by the intervention 1918 
of friends, a reconciliation was to some extent effected, and ~ 
Aiyasami, his wife, and two children went on the r3th of Varrawaraa 
j September 1911 to reside in the appellant’s house, to see, it Pma 
was stated, whether they would get on together; one of the Kiva 
terms, however, insisted upon by them was that Thanga Babu EMPEROR 
should not be permitted to reside in her father’s house. Itis E 
not disputed that Aiyasami and his wife retired together to Aikinson, 
st on the night of the 22nd of October in their father’shouse — 
’ and that she was, during the night and before dawn, murdered 
with the most brutal and Savage ferocity. Thirteen wounds 
were found to have been inflicted upon her body, all upon the 
& some few slight, but most of them very severe, and 
many such as could only have been inflicted with some sharp 
instrument\used with very great force. For instance, wound 
No. 2 was ah incised wound an inch long, half an inch wide, 
and half an inch deep over the left temple. Another, No. 3: 
a quarter of an inch long, one-eighth inch wide, one-eighth 
deep just behind the left ear, the lobe of the ear being cut off. 
No. 4, a cut three inches long, half an inch wide, and half an 
inch deep on the up part of the neck on the left side, dividing 
the local blood-vessels in its course. No. 6, a transverse cut 
three inches long and half an inch wide, extending down to 
the bone on the left side of the lower jaw, and five or six other 
wounds of almost equal severity. Such a wound as No. 4 
would, according to the evidence of Colonel Hasell Wright, an 
Army medical officer, examined asa witness, have probably 
rendered the woman unconscious and unable to talk or walk, 
as also probably would have wound No. 9. Wound No. r 
would, he thought, probably have stunned her if caused by the 
weapon called an aruval, or bill hook then shown to him, and 
the fact that the wounds were all transverse would point, in 
his opinion, to their having been inflicted by one man in the 
light, not by two men in the dark, while the absence of 
wounds on the hands of the deceased would indicate that the 
woman was murdered in her sleep rather than while struggling 
to protect herself, 7 
On the 23rd of October 191i, the day after the murder, an 
inquest was held upon her body and a verdict returned by the 
jury that Aiyasami Pillai, her husband, had murdered her with 
a blood-stained aruval then produced to them. This weapon 
had been foundin the place where the deceased woman had slept, 
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P. ©. had been taken possession of by the police, and was produced 
4913 2t the inquest. On the 22nd of November 1911, Aiyasami 
-~ Pillai was brought before the Second Class Magistrate at Tiru- 

Varrunaraa turaipandi in the Tanjore district, charged with the murder of 

Pura his wife, with the view apparently of his being return- / 

King €d for trial for Ithe crime. The depositions , of several 
Eapraor Witnesses, including that of an old woman, Mutachi, his 
—— grandmother, then an inmate of the house, were taken. 
j dao, She deposed that during the night she heard a noise like 
— thud, got up, went to where Aiyasami was sleeping, found him 
sitting on a cot on the right side of the bed and cutting/his- 
wife with an aruval; that she said to him “ Boy, what do’ you 
cut?” and cried out, “ He has killed, he has killed,” that the 
baby then sleeping in the cot woke up, and that there was 
plood but no wounds upon it. The Magistrate, instead of 
returning the accused for trial, stated he disbelieved the 
evidence against him, admitted him to bail, and next day, the 
28th, discharged him from custody. In delivering judgment 
- he said, ‘The defence theory is not completely before me. 
It goes to show that the deceased was obnoxious to the accus- . 
ed Thanga Babu, and she, Thanga Babu, decoyed her into the 
„cattle shed, or back yard, and gave her into the hands of the 
accused’s father and satellites, who brutally killed her,’ and , 
laid her out in her bed and forcibly, put a bloody cloth on the - 
accused and ae him of murder.” According to the 
defence the murder took place about midnight. The Magis- 
trate wound up by saying that “ All these circumstances point 
the suspicion against the accused’s father, step-sister, step- 
brother Kalyanam, the servant Kathiresan, and others, This 
will be further E Aiyasami was the only person 
who had been charged. There is no proof that the defence to 
which the Magistrate refers as put forward on his behalf was 
not put forward at his instigation or with his concurrence. It 
differs in every, particular from the account subsequently 
deposed to by him. This Magistrate had no doubt jurisdic- 
tion to take the course he actually took, but the discharge is 
not an acquittal. Aiyasami might have been tried again; he, 
to use the words ofethe Sessions Judge, ‘ was not safe,” 
at the time of; the subsequent trial, and one of the 
results of his; discharge under the circumstances was 
necessarily this, that he was subjected up to and during the 
trial toa tremendous temptation to endeavour to put the 
- halter round his father’s neck in order to saye his own, That 
| 


sa 
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circumstance can never be lost sight of in estimating the value P, G, 
to be attached to the evidence he subsequently gave. 1913 
On 27th November, the day previous to the delivery of this Cu 
pronouncement, this same Magistrate had ordered the arrest VAITHNATHA 
of „Thanga Babu, Kathiresan, the appellant’s servant, and Putar 
Kalyanam, his son. . f Fi 
On the znd of December the appellant’s wife, Kanthimati Euprrog 
Achi, and Avani Konan were also arrested. Ultimately every — 
inmate of the appellant’s house was arrested, with the conse- Oye 
uence that their mouths were closed, .since, though accused aaa 
sons may ‘make a statement, and the Judge or Magistrate 


“may put questions to them, they cannot be examined as wit- 


nesses on their own behalf. On the 27th October the Second 
Class Magistrate of Tituraipandi took from’ Aiyasami a state- 
ment, nat on oath, which was ultimately put in evidence by 
the prosecuting counsel at the trial in corroboration, it was 
said, of the:former’s evidence, although it is in many respects 
inconsistent with it. It is printed at page 115 of the Record, 
In ithe states that he, his son (the baby), and his wife, 
the deceased, had gone to bed, that his wife lay with her head 
northwards, the child in the middle, and he on the eastern side; 
that Kanthimati Achi, the wife of the accused, Thanga Babu, 
his sister, and Kalyanam, his brother, were ‘pressing down his 
wife; that his father, the appellant, cut her with one stroke ; 
that he went near his father and ‘said “ Don’t cut, leave off,’’ 
and that the blood spurted onare cloth „he was wearing at 
the time, and stained it; that’ his father and brother Kaly- 
anam said: ‘ You catch hold of that fellow, and keep him,” 
that thereupon the two servants Kathiresan and Avani, and 
one Somu, the son of an employé or agent of the appellant, 
caught hold of him and kept him; that ten or fifteen minutes 
after he was caught hold of and thus kept, they all came out 
to where he was; that while he was kept under restraint the 
noise continued to be heard, and that at dawn'he went and 
saw that other cuts had been inflicted on his wife. This, having 
regard to what followed, is in many respects a most impor- 
tant statement. First, it was proved in the case and was 
admitted in argument before their Lordships that the state- 
ment that at the time his wife was murdered he was wearing 
this red loincloth was untrue. It was proved to be his cloth, 
but it was also proved that the cloth he’ wore the night his 
wife was murdered was a white cloth. Secondly, he does not 
state that a man Thiagan was present on the occasion of the 
R 416 
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inurder or took any part in the proceedings, Thirdly, he made 
no suggestion that his wife was removed from the room where 
she lay before she was killed, On the contrary, the fair meaning 
of his words would rather appear to be that she was murdered 
where she lay. Well, on the 6th of December 1911,.this 
Thiagan was arrested by, as appears from Ex, “G,” p.143, 
Detective-Inspector D. S. Krishnasami Ayar, and next day 
brought before this same Magistrate. He was kept in custody, 
and on the 28th of that month the Magistrate writes to his 
superior officer I. T. Gillespie, Ex. 23, p. 170, to announc 
that Thiagan had; made a full confession implicating the 
appellant and the other prisoners, corroborating the evideice 
given by Saminatha Pillai in the previous enquiry, and impli- 
cating the informant himself. On the 14th of December 
following a statement was taken from this man by V. S. 
Narayan Row, a Second Class Magistrate, and he was subse- 


` quently, on the 18th of March 1912, examined asa witness at 


the trial. The story told in the confession is strange and 
revolting. He brings upon the scene his brother Somu as well 
as himself, all or almost all of the inmates of the appellant’s 
household, and two'unnamed strangers unknown tohim. He 
represents that he himself, his brother Somu, Kathiresan and 
Avani, the two servants, by. the orders of the appellant took 
away Aiyasami to a second compartment and tied him there, 
Avani being left in charge with directions, given by the ap- 
pellant, to hack him if he talked. That Somu, Kathiresan, 
and himself then returned to where deceased was, that the 
appellant’s wife Kanthemati pressed down the shoulders of 
the deceased, that Kalyanam, the son, closed her mouth, that 
by the appellant's directions Kalyanam and Kathiresan lifted 
the woman by the head side, he and Somu by the feet, and, 


` conducted by the ‘appellant, and followed, with a light, by 


Thanga Babu, carried her into the cow-shed, and laid her down 
at the foot of an orange tree; that the two unknown men 
were standing there; that the appellant then said to these 
men “ Do your business,” that thereupon one of them, coming 
to the right side, cut the deceased between the ear and the 
right shoulder with an aryval, that the appellant then address- 
ed these nameless: men, saying, “ You men despatch the 
pusiness soon,” and thereupon the men proceeded to hack 
the deceased to death, that subsequently the appellant said 
to him, “There is a dyed cloth ; take it. Aiyasami is now 
wearing on his waist a white cloth; take it off and dress him 


( 
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with this dyed cloth,” and that he, Thiagan, subsequently'did P. O. 
so. This last statement, it will be observed, is in direct con- 
tradiction to the statement made by Aiyasami on the 27th 
of October, already referred to, who, when-asked to explain Varruyatma 
how bloodstains had got on the red dyed loincloth taken from „Putat 
him, replied that when his father (the appellant) cut the a 
. ` ~ ' : : ING 
deceased with one stroke her blood spurted oùt upon it. EMPEROR 
This man was on the 18th of March examined as a witness. rae 
He stated he did not see the appellant the night of the murder, Atkinson. 
hat he did not go to his house that night, that Mutachi had —~ 
tọld him Aiyasami had cut his wife, and that he did not see 
aitxone cutting her. He was thereupon, by the permission of ` 
the Court, cross-examined by the Public Prosecutor. 
Th ;cross-examination ran as follows :— ` 
(By \permision of Court, cross-examined by Public Prosecutor), 
. Were you examined by the Nidamangalam Sub-magistrate P 
Yes. - 3 ES ` : 
Did he record what you said? 
- I deposed before him as I was tutored by the police, 
Did you tell him that 
I was asked by the police not to say so. 
Did you tell the Magistrate the truth ? 
I told him what the police told me, 
.- Was it the truth? ' 
The only truth is what I have said Muthachi told. 
Did you tell the Sub-magigtrate what Muthachi told you? 
_I did not, as I was asked by the police not to say so, 
Everything that you told the Sub magistrate was false > 
l told him what I was asked to say. I was asked to speak falsely and 
I spoke falsely, i 
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These being his’ replies, his confession (Ex. “O”) was 
tead over and filed as evidence. -Next day, on being brought 
into Court, still in custody, he volunteered that on the day 
before, when he saw the Court and people, he was afraid, and 
that he now wished to speak the truth, But he was never 
asked, either by the Court or Counsel on either side, to name 
the officer or officers of the police who asked him to give 
false evidence. The officer who arrested him was not pro. 
duced, nor was any witness. produced by whose cross-exami- 
nation the defence would have had an opportunity of ascer- 
taining at whose instance he was arrested, or how this confes- 
sion came to be made, or what inducements, if any, were held 
out to him to make it. Everything connected with it was, as 
faras the appellant was concerned, done in the dark. And 
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Sir ‘Robert Finlay, who opened this appeal, complained 
bitterly, and, in their Lordships’ view, not without reason, of 
the great injustice done to the accused by the adoption of 
such a course of procedure. The Sessions Judge most naturally 
and rightly came to'the conclusion (p. 188) that it would be , 
unsafe to accept any portion of the approver’s story without 
independent corroboration. Mr. Justice Bakewell thought that 
no reliance could be placed upon it, And the third learned 
Judge who heard the case said (p. 233) that the informer’s 
evidence was not relied upon before him. Sir Erle Richards, 
quite rightly, in a view, early in the argument 
stated he did not intend to rely upon it. This evidence may 
therefore be taken as struck out of the Record, but though 
struck out, it leaves its taint behind it, and reflects back‘upon 
the evidenee of Aiyasami, the only other witness who gives 
direct testimony as to the ‘commission of the crime’ by the 
appellant, for this, amongst other reasons, that on the 18th of 
January 1912, three weeks after the informer’s confession had 
been taken, Aiyasami had himself made a deposition, evident- 
ly designed and intended to corroborate the informer’s story. 
In it he brings upon ithe scene the informer, whom before that 
he had never mentioned as having been present. 

The statement that the informer had tied the red cloth ` 
round him after all was over conforms with latter's story 
though it is in conflict with his own, previous account, and the 
further statement that he had been tied to a pillar, never made 
before, was obviously introduced for the same purpose. The 
stories told by both these men are thus designedly made to 
harmonize and fit into each other. When one story is reject- 
ed as incredible the reliability of the other is necessarily affect- 


ed. He (Aiyasami) was examined as a witness at the trial on 
the 21st March 1912. He then stated that his statement given. 
to the Magistrate G. S. Vaikhinathar Ayar on the 27th of 
October 1911 was not true; that the Inspector Krishna Ayar 
“troubled” him to make it, that he saw this Inspector in the 
gaol seven or eight times before he made it. In cross-exami- 
nation he said that’ he told the Magistrate he lay with his 
head to the North, because the Sub-inspector told him to say 
so ; that the Sub-inspector said it would be a good thing for 
him to say. that, but that he did not mention why, that it was 
not true that he was lying on the east side of his wife. He 
further said it was false that his father cut his wife with one 
stroke, that the Inspector told him to say so, that he told the . 
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Sub-Magistrate that he had omitted.the name of the informer P. C. 
in'his statement made on the 27th of October 1911 (ExhibitS) 949 
because the Sub-inspector had asked him to do so, that he had —_ 
. told Magistrate that the Sub-inspector had told him to suppress Varrunarwa 
Thiagan’s namé, but did not ask him to suppress Somu’s name, Patar 
He further stated that it was the Sub-inspector who told him sae 
to say that he saw his father cut his wife, and also to say that fypsrok 
the murder was on the cot in the room. He admitted that he TE 
had denied to the Sub-magistrate the statement that the Sub- Atkinson, 
inspector had told him to mention the name of the persons a 
o killed his wife, but that he did this at the dictation of the 
` Subdnmspector. Several charges of less importance were made 
by the witness against this Sub-inspector and this Sub-magis- 
trate. \These latter were examined as witnesses and denied 
them all.\ If true they show that these officials or at least the 
Sub-inspector induced the witness to forswear himself, and 
found in him a pliant instrument ready to give false evidence 
upon oath to secure the conviction of his own father, and, if 
false, they show that the witness was ready to commit, and 
did commit, deliberate perjury whenever he was confronted 
with the inconsistencies in his former statements. 
-There is no alternative. Forgetfulness is, their Lordships 
think, out of the question, and no confusion produced by the 
most skilful Cross-examination can account for statements 
which must either be the Wjtness’s own inventions, or the in- 
ventions of others repeated by him with knowledge of their 
character. In either event their Lordships are clearly of 
opinion that this witness’s evidence is wholly ‘unreliable, and 
should be disregarded as completely as that of the informer. 
The learned Sessions Judge appears himself to have taken 
a similar view of this man’s evidence, at least toa large extent. 
‘When ‘referring to it, at page 188, he said:—“But though I 
do not wish to apply a meticulous standard to his evidence, I 
do not think it will bear the test of examination.” And so 
-fully does he appear to have been convinced of this that he 
acquitted and ordered to be discharged three of the persons 
whom Aiyasami had expressely charged with being active 
aiders and abettors in the murder, 3 
Sir Erle Richards urged upon their Lordships the danger of 
disturbing the verdicts of Judges in criminal Courts in India, 
who, haying seen and heard the witnesses, had believed them, 
and founded their decision upon their testimony. Their 
Lordships are fully aliye to those considerations. But this Is 
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emphatically not a case of that character. It is precisely the 
reverse of that. Here the judge who heard and saw the wit- 
ness did not think his evidence so reliable that he could act 
upon it alone. ' i 

If he had thought it reliable he could not have ordered the 


discharge of the three prisoners implicated by it. His state- 


ment is very’ explicit (page 200): “Ido -not think that there 
is sufficient evidence to establish beyond doubt how or where 
the murder was actually committed, or that either Kathiresan 
or Avani or Thanga Babu assisted init, though it is highl 
probable that the former ‘were amongst the agents employed 
by the first accused. I therefore acquit them and dischafge 
them.” i ` E 
The learned Sessions Judge based his conviction-óf the 
appellant on five specific findings, as he styles them. These 
are all stated by him at bottom of page 199, and top of page 
200 of the Record, and are as follows: 1. That the murder 
must have been committed by some of the inmates of the 


appellant’s house that night. 2. That the clothes, i.e., the two . 


-lojn cloths which were spotted with blood, afforded conclusive 


proof that more than one man assisted in the murder. 3. That 
the account given by the appellant and his mother-in-law (i.e. 
Mutachi) were demonstrably inconsistent with facts. 4. That 
the appellant’s conduct after the murder indicated a guilty 
conscience. 5. That he was the gnly one of the inmates of 
the house who is proved to have had any motive to murder 
Dhanam. oe i 

Their Lordships do not think that this last conclusion nèces- 
sarily follows from the evidence. As to the first, if the learned 
Sessions Judge’ had said that the murder must have been com- 
mitted either by or with the connivance or assistance of some 
of the inmates of the appellant’s house, their Lordships would 
pe inclined to concur with him. The second finding is, they 
think, a non-sequitur. It assumes that the two cloths, both of 
which belonged to Aiyasami, could not have been worn by him 
at two different stages in this outrage, and must at the time of 
the murder haye been worn by two different men. But 
Aiyasami never said sq; on the contrary he first stated 
he had worn the red one at the time of the murder, and 
that his wife’s blood spurted on to it when his father cut her 
with one stroke, Then he swore that he wore the white 
cloth on that night, and that the red one was put on him by the 
approver by his father’s directions. This theory is in direct 
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variance with every one of Aiyasami’s statements. If the 
cloth not worn at the time the murder was.committed was in 
the compartment where the deceased and her husband slept it 
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may well have got her blood upon it, much of which must VarrayaTHA 


have been shed. If he changed his clothes after the murder 
the second might well have got stained in this room. There 
is no evidence where the clothes not in use were kept. If in 
the room where the murder was committed they might well 
have been stained with spots of blood as they have been 
ound to be, and, besides, spots of blood might have got on 
oke of them from other sources. Moreover the proof, as is 
in such cases, only established that ‘the blood was mam- 
malian blood. 

As tò the third finding their Lordships would quite concur 
with the Sessions Judge if it is to be assumed that the ‘story 
told by the informer and Aiyasami is true, but they fail to 
find anything in these accounts to show they are demon 
strably inconsistent with the facts on any other assumption. 
The fourth finding opens up a wide field. A large body of 
inadmissible evidence, hearsay and other, was admitted, some 
unimportant in bearing and effect, some very prejudicial to the 
accused. Statements made in the absence of all the accused, 
such as the conversation between Sami Tevan and Aiyasami, in 


` which the latter was urged to say nothing about the murder 


and to compromise with ‘his father, and statements made in 
the absence of some of the accused butin the presence of 


others were lumped together and used, in globo, apparently, 


against all. But this finding is based in the main upon a piece 
of evidence which was utterly inadmissible, and which, when 
admitted, was pressed home by the prosecution against the 
accused with great effect, and, as is evident from the judg- 
ments, wrought the greatest injustice, It is this, messengers 
were sent not by the accused, but by a friend, to announce 
the death of the deceased to some friends and acquaintances of 
the family in another village. These messengers told some 
persons to whom they spoke that the deceased woman had 
died of cholera. The rumour spread. The person who sent 
the messengers was sworn and examined. He denied that he 
had ever instructed them to make sucha statement. Not a 
particle of evidence was adduced to show that the appellant 
had himselfinstructed these messengers to make this statement, 
or directly or indirectly ever authorised anyone to make it for 
him or on hiş behalf or that he knew anything about it. Yet, 
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zy without the foundation for admitting these statements ever 
1918 having been laid, they were admitted in evidence, and because 
the bodies or persons who die of cholera in India are almost 
-Tarruyarga immediately cremated to avoid the spread of infection, were 


Prsa relied upon by the prosecution and accepted by some of the P 
Me Judges who considéred this case, as clear and convincing proofs ` 

Kma of the appellant’s conscious ilt, and of his desi 

Enrsror Of the appellant’s consciousness of guilt, and of his desire 


(in one instance it is styled an attempt) to destroy the evidence 
Pes of his crime. ! 
=E It appears to their Lordships thata grave and substanti 
injustice was done to the appellant in admitting and thus using 
this piece of inadmissible evidence. The two other matters 
relied upon as proofs of the accused’s guilty con cience 
are first a conversation about the cremation of the remains, 
the ordinary waylof disposing of the bodies of dead Hindus 
in India, which ;was perfectly innocent on its face, and 
- may well have had reference to nothing more than the funeral 
which was to takeiplace in due course. The rumour of the 
death by cholera was permitted to reflect back, however, on 
this simple incident, and in the eyes of the Sessions Judge 
gave to it a guilty complexion. In their Lordships’ view this 
piece of evidence gives no support whatever to the fourth 
finding. The other incident relied upon to support the finding 
is this :. Sami Thevan, the village Munsif, who entertained no 
friendly feeling towards the appellant, was sent for before 6 
9’clock in the morning. Hé arrived at the appellant’s house 
about 6 a.m. He!was shown the body of the deceased, saw 
Aiyasami and took a statement from the appellant, and gave 
it to the police five or six days later, but the police were not 
communicated with for some hours, and did not arrive on the 
scene till about ri o'clock. It was contended that the room 
in which the deceased slept had by that time been arranged, 
and the body of the deceased placed in a position it could not 
have occupied at the time of the murder. This may well be, 
put many people had access to the room as well as the 
appellant, : 

There is no evidence that he himself did, or procured to be 
done to the body any ofthese things. The matter specially 
pressed against him is the tardiness of the communication 
with the police. | Their Lordships think that in this case that 
is rather a negative circumstance. Whether the father himself 
committed the murder or the son committed it, eagerness to 
communicate with the police could not well be expected from 
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`` him. The following passage from the judgment of the Sessions P, O. 
Judge deserves attention, It.runs thus (p. 200): “ On these 1913 
findings (the five preceding) I convict first accused (i.e., the -~ 
appellant), Vaithinatha Pillai, of abetment of murder punishable Vatuyarna 
under s. 302 read with either 109 or 114, Indian Penal Code, P'tnar 
since-he is said to be physically incapable of having inflicted Kine 

. the injuries with his own hand.” Lieut.-Colonel Wright had aypsror 
deposed that wound No. 4 would probably have rendered the — 

: r > Se ta i Lord 
woman unconscious, that it might have been inflicted with a Atkinson, 
weapon suchas the aruval shown to him, butthathe had — 

amined the appellant,.that he had a badly united [fracture 
Do bone of the right fore-arm, and that his hand was more or 
less deformed, and that, considering the state of hissright arm, 
he could not have inflicted this wound. 

What their Lordships presume the learned Sessions Judge 
‘meant by, this paragraph is this, that the appellant did not 

. himself inflict the blows, but of course if the case against him 

has any truth in it, he was a principal. . f 

The facts so found by the Sessions Judge furnish in his view 
the corfoboration of the evidence of Aiyasami which rendered 
it reliable as against his f ather, though unreliable against the 
other-three persons accused. In their Lordships’ view, the 
inferences which the Sessions Judge has drawn from the 
evidence and embodied in these findings cannot reasonably be 
drawn from it. They think that the evidence reasonably 
interpreted affords no corroboration at all of Aiyasami’s story. 
The so-called circumstantial evidence in their opinion in no 
way strengthens the direct evidence, which, as already stated, 
cannot be relied upon, and for these with the other reasons 
already mentioned, they think that the conviction of the 
accused should not be allowed to stand. _ And they have 
humbly advised his Majesty accordingly. 


Nw 


Appeal allowed. 


Solicitor for the appellant: 7. L. Wilson & Co. 
Solicitor for the respondent ; The Solicitor, India’ Office. 
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. APPELLATE CIVIL. 





Before Mr, Justice Heaton and Mr. Justice Shah. 


BACHARAJ NYAHALCHAND MARWADI 


v 


BABAJI TUKARAM AVATI * 


Limitation Act (1X of 1908), See. 19, 


Art, 179, cl, 4—A pplication to have pay- 


ments made under a decree certified by ithe Court—Acknowledgment of 
decree as outstanding decree—Step-in-aid of execution—Insialments, 


failure in payment of. 


On the ard July 1900, the plaintiff obtained a decree enabling hixn to 


redeem a mortgage on paying 
each : on failure to pay any two 


Rs. 600 in annual instalments of Ks. So 
instalments in time, the plaintifi’s right 


to redeem the lands was to be for ever foreclosed and the defendant to 


take possession of the mortgage 


d lands. The instalments-Ëor 1901 and 


1902 were paid in full: while the one for 1903 was only paid in part. 


No other instalment was paid 


thereafter. On the 20th July 1905, an 


application was made to the Court for certifying the above payments in 
satisfaction of the decree. It was signed by the plaintiff and assented to 
by the defendant. Ti referred to the decree as an outstanding decree 

nd mentioned’the payments as having been made on account of the 


decree. On the 14th December 
for an order for ‘foreclosure in 
on the 29th March 1909. The lo 


1907 the defendant applied to the Court 
terms of the decree. He applied again 
wer Courts dismissed the application 


as having been barred by limitation. On appeal: 

Held, that the application was within time, because the application 
dated the zoth July 1905 was sufficie&it to give a fresh starting point for 
limitation. inasmuch as 16 contained an acknowledgment within the 


meaning of s. 19 of Limitation 
step-in-aid of execution. 


EXECUTION proceedings. 


Act, and‘: it was an application for a 


Babaji obtained a decree on the 3rd July 1900, in terms of 
an award, to redeem his mortgage dated the 2ist April 1893. 


It provided as follows :— 


“The plaintiff Babaji valad Tukaram Avati should pay Rs. 600 to the 
defendant Bachraj Nyahalchand Marwadi by twelve instalments ın the fol- 


lowing manner :—(viz.)—He should 


pay Rs. 5oon the goth of June 1901 


and from that date onward he should pay an instalment of Rs. 5o every 


year on the gaid date or before it añ 


d thus pay off the (whole) amount due 


to the defendant. If the plaintiff fails to pay any two instalments to the 
defendant in time, his right*o redeem the mortgaged lands shall for ever 


a ee 
* Second Appeal No. 895 of 1912, 


from the decision of Q. D. Madgav- 
kar, District Judge of Ahmednagar, 
jn Appeal No. 20 of 1911, confirm- 


—— 
ing an Order passed by T. N. Atre, 
Subordinate Judge of Parner, in 
Darkhast No, 150 of 1999. 
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be foreclosed and then the ‘said lands should be taken by the defendant A. O. Je 


into his possession from that of the plaintiff. Tillthen the lands should 
be allowed to remain in the possession of the plaintiff himself.’ 


1918 


—~ 
In pursuance of this decree, the plaintiff paid to Bacharaj paowarar 


(defendant) Rs. 50 on the agrd. May Igor, Rs. 50 on the 18th 


‘April 1902, and Rs, 35 on the roth May 1903. No further 


payments were made. 
On the 2oth July 1905, the plaintiff made an application to 
the Court for having the above ‘payments certified on the de- 
ree. The application ran as follows : — 


Iplaintiff Babaji valad Tukaram Avati make an application in this 
(matter) as follows:—Agreeably to the order passed in the decree of the 
aboveméntioned No. , the plaintiff has paid to the defendant Rs. 100 
in all by. the first and scond instalments and Rs. 35 out of the amount of 
the third instalment, that is he has paid to the defendant Rs. 135 on account 
of the decrée, The application is made for making this (fact) known, It is 


_ therefore requested that an endorsement to that effect may be made on the 


register of suits. This is the application dated zoth July 1905, 
° The mark of the signature of Babaji 
valad Tukaram Avati. Written 
by Gopal Gandhe. ~ 
- he defendant.has received the amount as written in the above applis 
cation the date as aforesaid. : 
(Signature in Marwadi) Signature of Bachhraj Nihalchand Marwadi. 


On the 14th December 1907, the defendant applied to.the 
Court for an order of foréclosure in terms of the decree. The 
defendant failed to pay the process fee; and the application 
was dismissed. ; 

He applied again on the 29th March 1909 for the order. 

The Subordinate Judge dismissed the application on the 
ground that it was barred by limitation. - 

This order was, on appeal, confirmed by the District Judge 
on the following grounds :— 


To save the bar of limitation and extend the period Ex. 19 is set up. The 


,Madras case (7 Mad, 306) lends no support to the contention that Ax. 19 was 


a step-in-aid of execution; which is clearly untenable, Ex. 19 having no 
connection with execution, Equally untenable in my opinion is the con- 


tention that Ex. 19 extends the period under s, 20 “of the Limitation Act ` 


Because under O, XXI, r, 2, a payment not certified cannot be recognized 
it does not follow that: tho Courts will, or ipdeed can, shift the date of the 
actual payment to.the date of the certification; and if so, s. 20 under which 
the new period of limitation has to be computed from the time the payment 
was made, and not from the time it was certified, does not assist the appel- 
lant or save limitation. - 

‘The only section, which the appellant can with some plausibility urge ig 
s. 19 of the Limitation Act which has not beén urged in arguments. If 
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A. O. J. Ex. 14 be held to be an acknowledgment of liability in respect ot the right 

; ot foreclosure now sought to be enforced, then limitation would run from 
1918 the date of it, that is, 20th July 1905 and the first application at last would 
FA be in tıme, “But Ex, 19 when carefully read is seen to be purely an acknow- 
BACHARAI ledgment of the full lies of the first two instalments and part-payment 

t Ba of the third, according tojthe decree. It contained no acknowledgment or 
__.._- renewal of the respondents’ right of foreclosure and no waiver by the right 

~ ' in question in the present {appeal is not the general right to annual instal- 

ments but-the special right to foreclose in certain contingencies. Of this 
latter right there is no acknowledgment i in-Hix. 19; which.is not therefore 

an acknowledgment of this right undet 8,19 of the Limitation Act and can- 
“not initiate a new period dË hmitation. It does not appear tome to_be ne- 
cessary to enter into the probabilities:as to. whether the respondent mage 

- Ex. 19 sun motu or at the appellant’s instance to consider the legal ce of 
the Courts’ omission to ascertain the rates of the payments as to decline 

to certify for limitation. ia 


The defendant appealed-to ‘the High Court: 7 


P. D. Bhide, for the appellant.—Fhe darkhast is in time: 
First, because there is no decree absolute as yet. Till then, 
there would be no bar of limitation. In. darkhasi, the ap- 
pellant prays for a decree absolute being passed and there is 
no limitation provided for this. The decree was passed under 
the Transfer of Property-Act when the Civil Procedure Code 
of 1882 was in force and hence, the transfer of the sections 
from-the Transfer of Property Act to the Civil Procedure Code 
would not make ary difference. The present darkhasi would 
be governed by the old Limitation Act and Transfer of Proper- 
ty Act: see Bakatrai v. ‘Rarsetji 0); Madhabmani Dasi v. 
Lambert (2); Bai Manehbai Vv. Manehyi Kavasji (3); Ashfaq 
Husain v. Gauri Sahai (4); Ajudhia Pershad v.. Baldeo 
Singh); Tiluck Sirigh v. Paii Proshad(6) and Puran 
Chand v. Roy Radha Kishen), 

Secondly, the application dated 20-7- 1905 (Ex. 19) i is an ac- 
knowledgment withinthe meaning of s, 19 of the Limitation Act. 

It was an application by the mortgagor to the Court praying that 
the payments which he made to the mortgagee may be certified 
and entry made in thel register accordingly. It was signed by the 
‘debtor and endorsed by the creditor who admitted the receipt. 
It was thus a clear acknowledgment : see Ahmad Ali Khan 
v. Husain Ali Khan6@); Janki Prasad v. Ghulam Ali), 


ii 











(a) (1903) 5 Bom. L. B. $39. (6) (1895) I. L. R, 22 Cal. 924, 
-(2) 0910) £. L'R. 37 m 796, i (7) (1891) T, L, R, 19 Cal. 132, 
(3) (1880) L L. R, 7 Bom-213.  . (8) (1887) I. L, R, 10 AIl, 109, , 
(4) (1911) I. L.-R. 33 Al! 264, 2715 , (9) (1882) E, L. Re 5 AM. 2024 


(5) (1894) LL, Ba 2i Cal 818, 
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Thirdly, Ex: 19 is a step-in-aid’ of execution under the Dimi A. C, 

tation Act. Tt is an application under s. 258 ofthe Civil Proce- 1913 
dure Code: see also Wasi Imam v. Poonit Singh O), Ghansham =~ 
y. Mukha (2), Beni Madho v. Basdeo Patak (3); and Koor- Bacwanas 

\ mayya v. Krishnamma Naidu (4). Moreover if the debtor has 

1 the right to redeem till the decree absolute'is passed, there Been 

is no reason why the mortgagee should not eyen now obtain 
x the decree absolute. 





P. B. Shingne, for the respondent.—Exhibit 19 is not an 

owledgment. Both the lowet Courts have construed that 
document in that way; and this Court should not upset it. 
There is no reference to theright of the defendant to get 
a decree\absolute for foreclosure therein. Moreover Ex. 19 

~ is not proyed to have been validly passed by plaintiff. 
Exhibit rọ is not a step-in-aid of execution as it was an appli- 
` cation by plaintiff and would not enure for thé benefit of the 
‘defendant: see Skib Lal v. Radha Kishen 6); Wasi Imam 
v. Poonit Singh(6), There was a joint application by the 
plaintiff and defendant while it is not so in the present case. 
It was, therefore, nee held that the darkhast was time 
barred. 


SHAH J.—The facts which give rise to this appeal are as 
follows :— £ 

On the 3rd July 1900 the plaintiff obtained a decree in the 
terms of an award, whereby he was required to pay a sum of 
Rs. 600 by annual instalments of Rs, 50 and to redeem the 
mortgaged property. It was further provided in the decree 
that “if the plaintiff failed to pay any two instalments to the 
defendant in time, his right to redeem the mortgaged lands 
should for ever be foreclosed and then the said lands should 
be taken by the defendant into his possession from that of the 
plaintiff, Till then the lands should be allowed to remain in 
the possession of the plaintiff himself.” Subsequent to this 
decree, two instalments in full for 1902 and one instalment in 
part for the year 1903 were paid by the plaintiff to the de- 
fendant. No other instalment was paid thereafter. An ap- 
plication was made on the 2oth July 195 to the Court for cer- 
tifying those payments in satisfaction of the decree. - This 
application was signed by the plaintiff and was “consented to 

(1) (1898) I. D. 8, 20 Cal. 696. (4) (1893) I, L. R. 17 Mad. 165, 


(2) (1880) I. L. B, 3 All. 320, (5) (1885) L L. R. 7 ALL, 898. 
(3) (1890)1. L. R. 12 AU, 99. 16) (1893) T, L, R. 20 Cal, 696, 
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co the defendant. Ón the 14th December 1907 an ap- 
plication was made by the defendant for an order of ` 
foreclosure in terms iof the decree ; but that application was 
dismissed, because no steps to prosecute the same were taken. 

The present application was made on the 29th of March 1909. 

The defendant by this application seeks to have an order of 
foreclosure in the terms of the decree. 

The plaintiff raised objections to this application and urged 
that the application] was barred by limitation. Both the lower 
Courts have found in favour of the plaintiff and held that 
application is.barred by time. ` ol 

The defendant has preferred the present Second Appeal; and 


"has urged in support thereof that the lower Courts have wrong- 


ly decided the question of limitation. It is contendéd that . 


the present application for an order for foreclosure ig really an 
application under sl 93 of the Transfer of Property Act, and 
that there is no period’ of limitation applicable to .such an ap- 

plication. It is further urged that even assuming that there 
is a period of limitation to which this application is subject, 

still haviug regard to the application of the zoth of July 1905 
and to the previous darkhast of December 1907, the present 
application is in time. 


With regard to the first pointy we express no opinion in this 


. appeal, Having regard to the vigw which we take of the 


second contention:urged on behalf of the appellant, it is un- , 
necessary to come to'a definite conclusion on the first point. 
Assuming that the application under s. 93 of the Transfer of 
Property Act, or rather the application seeking foreclosure, is 
subject to the same rules of limitation, which govern an ordi- 
nary application for execution, we are clearly of opinion that 
in the present case, the two previous applications, which we 
have already refe sis to, are sufficient to save the present 
application. determination of this question depends upon 
the See: which is to be placed upon the application of 
the zoth July 1905. Both the lower Courts ‘have found that 
this application [is not an acknowledgment. It is urged-here 
that having regard to the terms of the application, it amounts to 
an acknowledgment within the meaning of s. rg of the Limita- ` 
tion Act. Having regard to the terms in which the decree is 
referred to in-this application by the plaintiff, we think that it 
clearly ponte a acknowledgment -within the meaning of 


` s. 19. The decree, as we read the application, is referred to 


therein as an outstanding decree, and the payments mentioned 
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in the application are mentioned as payments madefonacgount A. C. J. 


of the decree.. 
It was also urged on behalf of the appellant that this was an 


1913 


—— 


application for a step-in-aid of execution and as such was suffi- BAcHaras 


cient to save limitation. Having regard to the form and pur- 
pose of the application and having regard to the fact that it is 


v. 
BABAJ 


< 


consented to by the defendant, we think that it must be treat- Shah 


edin effect as a joint application by the plaintiffand the 
defendant for the purpose of having the payments duly certi- 
fied. We take the same view of this application and of the 
effect thereof as was taken ofa somewhat similar application 
inthe caseof Wasi Imam v: Poonit Singh. 0) In either view of 
application, it is clear that it is sufficient to give a fresh 
starting point for limitation. The subsequent application of 


December 1907 was made within three years from this date, ` 


and the present application is made within three years from 
the date of the preceding application. The trial Court has 
referred to certain circumstances as showing that the applica- 


tion of July 1905 (Exhibit 19) loses much of its ‘ evidential ` 


value.’ The appellate Court has not gone into this question. 
But after considering these circumstances, we see no reason to 
_ think that the application was not duly made by the plaintiff 
‘and that he is not responsible for the contents thereof. In 
fact the learned pleader for’ the respondent fairly conceded 
that he could not Suppor. the view taken by the trial Court 
on this point. 

We, therefore, come to the conclusion that the present ap- 
plication is not time-barred. 

The result, therefore, is that this appeal is allowed, the order 
of the lower Court set aside and the case sent back to be dealt 
with according to law. The appellant to have his costs 
A 

Appeal ane. 


: eea e Nowe 
(1) (1893) I, L, R, 20 Cal. 696, 


936 - ‘THE, BOMBAY LAW REPORTER.  [ VOL, XV 
i Before Mn. Justice Heaton and Mr, Justice Shah, 
1913 oe Seal BAI UJAM 
~~ ` | Ue 
August 200 . , BAI RUKHMANI.* ‘ J 
i Limitation Act (LX of 1908), Sec. 15—-Deeree—Stay of ezecution—Period of \ 


- stay to be excluded in counting the period of application for execution. 


On an 4pplication for execution made on the 6th August 1908 
an order was passed on the 30th November 1908 directing execu- 
tion.to-proceed as to a part of the decree. The judgment-debtor appeal- 
ed against the order ; and in appeal, the execution of the decree was 
stayed from 9th January to the 15th February 1909, On the 12th 
August 1911, a second application for execution was made. The/ lower 
Court dismissed it on the ground that it was barred by limitation, _ On 
second appeal :— ! 

” Held, that the sgcond application was within time, for in somputine 
the period of limitation the applicant was entitled to -exclude, under s. 
15 of the Limitation Act, 1908, the period during which the execution 
of the decree was; stayed: ~ E 





’ 


PROCEEDINGS in execution. 


Bai Ujam and her husband filed a suit against Bai Ruxmani 
in the Court of the Subordinate Judge at Ankleshvar, to recover - 
the amount of palla money deposited with}Jagjivan (father of 
a - Ujam and father-in-law of Ruxmani). The Court decreed the 

claim against the defendant personally and against the ` estate 

of Jagjivan. I his decree was reversed by the District Court; 
but it was restored by the High Court with this vatiation that ; 
the defendant was not oy liable to the claim (12° Bom. 

L. R. 540). ! 

‘After she obtained a decree in the first Court, ‘Bai Ujam 
recovered the amount of the decree from Bai Ruxmani. When, 
however, the decree was reversed by the District Court, Bai 
Ruxmani took the amount back on her furnishing security ; and 
Ambalal furnished a surety bond. 

ag. oo On the 6th August 1908, Bai Ujam applied to execute the 

decree against Bai Ruxmani and Ambalal, praying for the reco- 
very of the whole decretal amount from the surety principally 
and from the defendant Subsidiarily. ‘The surety’ contended 
that as the High! Court had confined the plaintiffs’ claim: only 

* Second Appeal No. 859 of 1912, - confirming the Order passed -by B. 
from the decision of C., H. Water- _ H. Desai, Subordinate Judge at 


field, acting District. Judge of Ankleshwar, in Darkhast No. 501 
Broach, in Appeal No. 44 0£1912, of 1911, - E 


| 
i 
| 
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against the estate of Jagjivan he was not liable for the decretal A. C. J, 
amount. The first Court held that the surety was liable only 1913 
for costs as allowed by the High Court. The surety appealed c~ 
against the order; and, during the pendency of the appeal, Bar Usau 
` obtained an order for staying execution of the decree from V. 
the gth January to the 18th February: 1909, The surety ae 
eventually paid up the costs. i aa 
On the rath August rgri, the plaintiff applied again to 
executə the decres against the defendant personally on the 
ound that the defendant having disposed of Jagjivan’s pro- 
- perty was personally liable. The defendant. contended inter 
alia\that the application was barred by limitation. 
The first Court rejected the application as time-barred, This 
order was, on appeal, upheld by the District Judge on the 
following: ground :— 






The subsequent orders and the stay of execution all refer to the order of 
November soth 1908, But what was that order? It was that execution 
should proceed for the recovery of the costs only, Execution for the rest 
of the decretal amount was refused, and that is what is sought to be re- 
covered in the present Darkhast. = i 

I do not see how the applications on which warrants were ordered to issue 

. for the recovery of the costs can possibly be considered applications for 
execution of the decree for the principal amount ; as I have said above, this 
had beén refused in the order of November 30th 1908, and the applications 
aresfor enforcement of that order, ` g : 

‘he same remarks apply to thestay of execution, which referred to that 

Order only, and had nothing to do with the principal sum awarded by the 
7 High Court. 


The plaintiff appealed to the High Court. 


/ G. N. Thakor, for the appellant. 
G. S. Mulgaokar, for the respondent. 


r 
¢ 


SHAH J.—This is an appeal by the decree-holder who 
obtained a decree against the present respondént, and made an 
application for executing it on the 6th of August 1908. That 
application was made against the defendant and the surety, 
The present application was made on the fzth of August 1911. 
The judgment-debtor objected to the application on the ground 
of limitation. In both the lower Corts this plea has succeed- 
ed, and the Darkhast has been dismissed as being time-barred, 

In the second appeal before us it has been contended by 
the appellant that the application is in time-on various 
grounds, It is not necessary to deal with all the grounds 
urged in support of the appeal, as it is possible to decide the’ 

R 118 
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appeal on one ground only. It is an admitted fact in the case 
that the present defendant and the surety appealed against 
the order made by the Court of first instance on the 3oth 
November 1908 directing execution to proceed as to a 
part of the decree, and in that appeal they obtained 
an order for staying the execution of the decree which 
remained in force from the gth January to the 18th 
February 1909. It is contended on behalf of the appellant that 


ducted from the period of limitation, and that, if that perio 
deducted, the present application is in time. We think that 
this contention ought to be allowed. Unders. 15, sub-s/ (1), 
of the Limitation Act the appellant is clearly entitled to have 
this time excluded: in computing the period of limitation ia 
this case. The lower appellate Court, while dealing with this 
point, thought that as the order of the 30th November 1908 
related only to the recovery of costs, that deduction of time 
ought not to be made, We think that it is perfectly imma- 
terial for the purposes of the present point as to whether the 
order of the 30th of November 1908 related only to a part of 
the decree. If the period during which the execution of the 
decree had been stayed is excluded, the present application is 
clearly within time. if l 

We hold, therefore, that the application is in time. ` The 
order of the lower appellate Court» is reversed and the case 
remanded for disposal according to law. : 


ie 


k 


a 


under s. 15 of the Limitation Act this period ought to be do” 
di 


All costs to be costs in the application. all 


Order reversed ; case remanded, 


N, 
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APPEAL FROM ORIGINAL CIVIL. 





Before Sir Basil Scott, Et, Chief Justice, and Mri Justice Batchelor. 


x B. N. LANG l isis 
Us i — 
f HEPTULLABHAI ISMAILJEE.* - August 19, 








Presidency Towns Insolvency Act (LLL of 1909), Sec. 17—Order for adjudica- 
tion—Suit by secured creditor—Leave of the Court, 


A secured creditor of an adjudicated insolvent can bring a suit td 
ealise his security, without the leave of the- Court, under the proviso 
tàs. 17 of the Presidency ‘owns Insolvency Act, 1909, 


Tyebbhai Musaji obtained a decree against one Ab- 
dullabhaior Rs. 2,440 with interest and costs on the 11th 
March rgto. 

On the rst June r910, Heptullabhai (the plaintiff) advanced 
Rs. 2,000 to Tyebbhai on the security of the decree; and the 

- dacree was accordingly assigned to him on the gth June 1910. 

The decree-holder was adjudicated insolvent and his pro- 
perty vested in the Official Assignee, who recovered the 
amount of the decree from the judgment-debtor. 

` The plaintiff filed this suit; without obtaining the leave of 
the. Court, against the Official Assignee to recover the amount 
secured on the decree. e 
` One of the issues raised at the trial was: Whcther this suit 
was maintainable under s. 17 of the Insolvency Act ? 

This issue was decided in the affirmative by Beaman J., on 
the 3rd December 1912. His Lordship’s judgment was as fol- 
lows :— 


BEAMAN J.—This is a suit by the plaintiff agdinst the Offi- 
cial Assignee to recover a sum of Rs. 2000 secured by the mort- 
gage of a decretal debt by an instrument dated the gth of June 
Igro. The defendant replies that the suit is barred by s. 17 of 
the present Presidency Towns Insolvency Act as no leave has 
been obtained. In support of that contention I am age 
toarecent judgment delivered by my brother Davar J. 
appears that shortly afterwards upon a motion before eee 
J. this judgment was cited and that learned Judge, without 
expressing any opinion of his own, thought it right to follow 

it. It can only be with the greatest reluctance and the utmost 
40, Se Appeal 2 0f 1918. SSS 


940 IHE BOMBAY LAW REPORTER. (VOL. XV. 


0. 0. J. deference to the opinion of my brother Davar J. that Ido not 
1913 adopt the same view. But I feel unable to accept the con- 
~~ clusion reached by Davar J. After giving his judgment my 
Lana best attention, I ani sensible that there is much to be said for 

v. the view he takes ahd that he has said it as well and as forci 
as bly as possible, yetlit appears to me that before that conclu- 
—— siori can be established the language of s. 17 with its proviso 
Beaman J, needs so much interpretation even going to the length of 
“——~ inserting words, which are not tobe found in the section or 
the proviso itself, that I should hésitate long “before departin 
fromthe plain and; only meaning of the language used 
the Legislature. The concluding words of the proviso” s¢em 
to me to be conclusive, for .if there were no such sections 
as s. 17 how could it be said that-a secured creditor might not 
realize his security in the ordinary way by means of a shit ? In 
some cases it is not; jeasy to say how he could do so by any 
other means. Take for example the case of an equitable mort- 
gage. Having read ithe proviso with the section very carefully 
and duly considered all the reasoning contained in the judg- 
ment of my learned brother Davar J. it still seems to me that 
s: 17, which is taken verbatim from s.9 of the English 
~ Bankruptcy Act of 188 3, does and is intended to save all the 
` rights of secured creditors as they.existed and were enforceable 


before the passing € of that Act. : 


The learned Judge peer a decrée i in favour of the plaintiif ` 


for Rs. 2,000. 
g The deféndant abpealsä: 


Kanga, with Taraporevala, for the appellant. 
Strangman (Advocate General) with Dèsai, for the respone 


dent. 


_ Ranga.—Under|the old Insolvency Act both secured and 
sajaseouyed creditors could sue without leave of the Court: but 
under the present! Act these powers are greatly curtailed. ~ 
Section 17 requires leave of the Court-before secured or un- 
secured creditors ican sue. The mortgagee’ s rights to pursue 
his remedies against person and property of the insolvent out- 
side the jurisdiction of the Bankruptcy Court are preserved 
intact: see Lalchand v. Balkrishna), : 

Under 32 & 33 Vic. c. 71, 88. 12, 25 and 72, the jurisdic- 
tion of the Chancery Court and the Common law Courts is 
(1) See post p. 944, 
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not taken away. The Official Trustee can sue without the 
leave of the Court. The only restriction imposed was restrict- 
ing unsecured creditors from attaching the property or arrest- 
ing the person of the insolvent. But as a mortgagee is the 
legal owner of the property his rights‘to proceed against the 
) property were kept untouched and also his rights against the 
person. Section 72 did not take away the jurisdiction of 
‘ Courts other than the Bankruptcy Courts: and it is a princi- 
S that where jurisdiction is not expressly taken away the 


ourts retain it. ` 
n the following cases, the secured creditors sued in the 
a Court under the statute of 1869 :— White v. Sim- 
monst2) ; Ex parte Pannell); Waddell v. Tolemant3) ; Ex parte 
Hirst). 
~ The next statute in England was the present Bankruptcy 
Act of 1883. Its s. 9 restricts the power of secured as well as un- 
secured creditors to sue without the leave of the Court, It ex- 
cludes the remedy of unsecured creditors outside Court against 
the property. The property of the insolvent is vested in the 
Official Trustee for the benefit of all creditors. But this trend 
of reasoning does not apply to the mortgagee for he is the 
owner of tife property and he can realise his security outside 
Court i/hef so chooses. It does away with the old s. 72. This 
s. 915 analfogous to our s. 17. 
The whple schemé of ow Act is that all actions ‘are to be 


vontrolledl : see ss. 18 and 68; .s. 136 of the, Indian Companies. 


/Kot; Prmatha Nath Gangooly v. Khetra Nath Banerjee (5); 
T Inre St. Cuthburt Lead Smelting Company®; In re Cham- 


pagne. , 


Strangman.—The Official Assignee has appealed on a point 
which is} strange for him to take. Section 17 of the Presidency 
Towns [Insolvency Act has no application to this case where 
the religf sought is against our own property. There has been 
an absodute assignment of the insolvent’s rights to us. We do 
not ask} for any remedy against the property of the insolvent ; 
and to {such a suit s. 17 has no application. - 

The bases of Dagdu v. Vanji(8) and Afzal v. Ram Kumar 

: Bhudrax 9) do not ‘apply after the amendment in the Transfer 














(1) (1871) 6 Ch. App. 555, (6) (1866) 35 Beav, 384. 
(a) (1877) 6 Ch. `D. 335, (7) [1893] W. N. 153, 
. (3) (2878) 9 Ch, D. 212. i (8) (1900) I, L. R. 24 Bom. 502, 


(4) (1379).11 Ch, D. 278. (9) (1886) I. L, R, 12 Cal, 610, 


— (5) (o4) L L, R, 32 Cal. 270, 
S 
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of property Act of the section daas with actionable claims. 
The power to realize imports the right to sue: £x parte 
Pannell); O. XXXIV, r. 1; Fisher, 6th Edn., 521. 


Kanga, in reply.—The point taken by the Official Assignee 
is not at all strange for him to take. In all English cases, the 
Official Liquidator had taken it. In this case there was besides 
difference of opinion on the point between Beaman J. and 


N 


Davar J 
A decree is nota debt; nor is it “a claim to any debt.” 


In this country, when a debt merges into a decree, it can o 
be recovered as provided in the Civil Procedure Codz. /The 
Code draws a well-marked distinction between- gen s and 
decrees. See O. XXI, r. 16; S. 49. 

The assignee of a decree is a beneficial owner of/ ‘the idg 
ment-debt and becomes the legal owner thereof only when he 
recovers it. Till then there is no legal ownership in him as 


A debt which has passed into a decree is an actionable ode 
ly 


in the case ofa mortgagee of immovable property, where the ` 


property is the property of the mortgagee. 
All the secured creditors cannot say that the property is 
their own property. Section 17 makes no distinctiqn between 


mortgagee of immoveable Property and other segur credi- 
tors: see also s. 2 (9). 






. vult, 

Scott C. J.—Two questions haye been argued i this ap. 
peal, first, whether the plaintiff was the assignee by way of 
mortgage of the insolvent’s decree, and, secondly, whdther this 
suit, instituted without the leave of the Court, is barred as 
falling under the general prohibition of suits without such 
leave contained ‘in s. 17 of the Presidency Towns Ingolvency 
Act or whether itis saved by the proviso that thé section 
shall not’ affect the power of any secured creditor to realise 
or otherwise deal with his security in the same se as he 
would have been entitled to realise or, deal with i it if this 
section had not been passed. 

On the first- question there can be no doubt that thie deci» 
sion must be in the affirmative for the evidence is all one 
way and establishes the daim. 

The Official Assignee, having executed a decree whidh had 
been assigned to the plaintiff by way of security, isin the 
position of a mortgagor who has sold the mortgaged proper: 


(1) (1877) 6 Ch. Dy 335, pe 
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s in possession of tlie sale proceeds. Until theclaim 0, 0. J. 
ortgagee is satisfied, the insolvent or his Official 1913 
has no right tothe proceeds ofthe decree. Itis ~ 
tat the saving proviso tos. 17 does not cover the «Lane 
it because the power ofa secured creditor to real- ve 
curity does not include a suit for enforcement of ae 
We are unable to accept this view. A suit is one = 
ognised methods of realisation of mortgage securi- S 
expression ‘realise his security’ is quite an appro- 
. well-recognised term to include all the remedies 
tgagee. The following are examples ofits use in 
relation to mortgagees suits. $ 
v. David Lloyd Co. 0), Jessel M. R. says: 
a rule,a mortgagee has a right to realise his 
d of course, as incidental to that, a right to bring 
foreclosure.” 
eeon Bankruptcy Act of 1883, under G. R. 73 (p. 
wing note occurs;— In 1852 by.15 & 16 Vic. c. 
Court of Chancery was, for the first time, authorised 
sale of a mortgaged property, instead of a foreclo- 
quity of redemption ; and, from that time, applica- 
a mortgagee for realisation of a security given by a mort- 
ho became bankrupt,’were usually made in chancery, 
on being that in chancery the mortgagee, as plaintiff, 
had the conduct®of the sale, whereas under the 
e trustee of the mortgagor had the conduct unless 
jise ordered, and that under the rules the trustee’s costs 
Hade a charge on the property, and might have priority 
mortgage, contrary to the practice in chancery which 
of the reed them to the mortgagee’s claim. This is still the case 
ties. The present rules; anda mortgagee can, therefore, general- 
sents mh security to greater advantage, by applying to the 


























ithe moWivision, than by applying in Bankruptcy.” 

X Deice inve may refer to a rule in pari materia, viz, T. 14 (3) of 
A the Cy Lloyhies Winding-up Rules, 1892, “Provided always that 

othing , ashis rule or O. XLIX, r. 5, of the Rules of the Supreme 
of urt, 1Sen, shall authorise the transfer of any action by a 
ae agee ik debenture holder for the purpose of realising his 
M ty.” 

u Nor gay for these illustrations arises from the fact 






it it470f 1912, Lalchand v. Balkrishna (2), Davar J. held 
aait, c 
goul! fi T Ch. D. 339 343, (2) See post P. 944, 
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that the words " power to realise” in the proviso to s. 
had reference to the powers of mortgagees or pledgees 
the property mortgaged or hypothecated to them ` wit 
course to a suit. In Whitey. Simmons), in dealin 
proviso in the same words as that now under discuss} 
Hatherley declined to hold that where there was “ a 
reservation of all rights a mortgagee should be preclu 
proceeding in equity to enforce his security.” 

In our opinion the learned Judge in the presen 
right in-holding that the proviso to s. 17 covers t 
asuit by a.mortgagee to realise his security. 

The appeal must be dismissed with costs. 


Appeal dis 


Attoneys for the appellant : Bicknell, Merwanji, 
Attorneys for the respondent : Surajmal &-Co. 


NoTtE.—In Lalchand v. Balkrishna, the followit 
‘was delivered by Davar J., on the 15th of October 


DAVAR J.—The plaintiffs in this suit claim 
from the first defendant a sum of Rs. 4500 and inter 
on, alleging that this sum is dueto them under an inds, 
of mortgage, dated the 14 th of February r910, and exec. 
by the first defendant whereby he mortgaged to them his = x 
share in certain properties belonging to himself jointty v-t 
the other members of his family. The first defendant had, o 
the 3rd of October 1910, presented his petition in insolyenc 
and that petition was pending onthe 9th of January 131: 
when this suit was filed. In consequence of the first def=n: 
ant’s pending insolvency, the plaintiffs made the Qiisi; 
Assignee a co-defendant in the suit and they have also joine 
the father, brother and sister or the first defendant, alfezin 
that they are interested in the property mortgaged t tl 
plaintiffs, as members of a joint and undivided Hindu faral 
They pray fora money-decree against his mortgages or tl 
Official Assignee and further pray that in default of payme: 
the mortgaged premisés may be ordered to be sold and the:, ' 
so far as it may be necessary, the property comprised ir tl 
deed of mortgage be ordered to be partitioned and the fir 
defendant’s share therein ascertained and ordered to be. mai 
‘available for the satisfaction of their claim. 


(3) (1877) 6 Oh, App. 555. 














a, TOTS 
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The first defendant disputes the mortgage but for our’ pre- 
ənt purposes it is necessary to refer to his contentions. He 
leads, however, at the outset that the suit is not maintain- 
. \le having regard to the provisions of the Presidency Towns 
Insolvency Act, The third defendant raises the same objection 
to the suit and further pleads that the plaint discloses no cause 
of action against him and that he is not a necessary party, 
Amongst the issues raised at the hearing were: (1) Whe- 
ther this suit is maintainable having regard to the provisons 
ofs.17 of the Presidency Towns Insolvency Act of 
909; and (4) Whether the suit as framed is maintainable 
against defendants 3, 4, 5 and 6. 

y an order made on the 3rd of July 1912, it was ordered 
that the petition in insolvency filed by the first defendant 
and dated the 3rd of October 1910, be dismissed and it was 
further ordered that the order of adjudication made thereon, on 
the 4th of October 1910, be annulled. ` Under these circum- 
stances the plaintiffs asked that the second defendant’s name 
be struck off and an order to that effect was made accordingly, 

Having regard to the contentions raised in the first and 
fourth issues, I directed that they should be first argued before 
me, and that the trial of the other issues should stand over, 
till I had dealt with these issues which, if decided against the 
plaintiffs, would terminate the suit either wholly or in part. 

The contentions of the defendants raised in the first issue are 
based on s, 17 of the Presidency Towns Insolvency Act being 
Act III of 1909. That section provides that “on the making of 
an order of adjudication, the property of the insolvent shall vest 
in the Official Assignee and no creditor shall during the 
pendency of the insolvency proceedings commence any suit or 
other legal proceedings except with the leave of the Court and 
on such terms as the Court may impose.” To this section is 
attached a proviso which enacts that the “section shall not 
affect the ower of any secured creditor ¢o realise or other- 
wise deal with his security in the same manner as he would 
have been entitled to realize or deal with.it if this section had 
not been passed.” It is conceded that if the section had stood 
by itself without the proviso, this suit, not having been filed 
with the leave, of the Court, would fail. But it is contended 
that the proviso permits a secured creditor to file a suit of the 
nature of the suit now before me. f 

I am unable to accept this contention. It is quite clear 
from the language of the proviso and the words employed 
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O. ©. J. therein, that it is not intended to be an exception to the rule 
1913 laiddown in the section and to apply -to suits by secured 
<~ creditors. The proviso does not in any way- qualify the bar 
Lane against a creditor filing a suit without the leave of the Court. 
v. What.the proviso enacts is that. the power of a secured creditor 
es to realiza or otherwise deal with his security by means other 
——  thana suit shall remain unaffected by the insolvency of the 
Davar J. debtor. If it was intended by the Legislature to make an 
exception in the case of suits by secured creditors, they 

would in the section, itself have added the words “except a 

secured creditor” after the words “no creditor.” Instead of 
making any such exception, the Act merely provides tha 

the power of a secured creditor to realise or deal with his 
security shall not be affected by the provisions of this section. 

If a suit for realising a creditor’s security was intended. Xo be 
covered by this proviso, the word “power” would never have 

been used, but the language would have been “the’right to 

sue to realise a security.” Again the words “ otherwise deal 

with” in conjunction with the words * realize” make it 
abundantly clear that the proviso has reference to certain 
well-recognized powers which a secured creditor possesses. 

In my opinion the proviso refers to such powers as mortga- 

gees and pledgees may have of selling the property mortgaged 

to or hypothecated:with them without recourse to a suit and 

the words “deal with his security” refer to the rights they 

may have of transferring or assigning the. debt, due to and 

_ the security in the possession or at the disposal of the said 
creditors. The Act; having come into operation not very long, 

there is no Indian iauthority on the subject ; put the section 
corresponds with s.g of the English Bankruptcy Act of 1883, 

and in spite of Mr. | Rangnekar’s most industrious efforts on 

behalf of his clients, he has not been able to cite a single 
authority, showing: that after that Act came into force, 
secured creditors in England were permitted to sue an 
insolvent debtor for the Official Receiver to realize their secu- 

rity without the leave of the Court. Certain cases were 

cited before me, but they were cases all decided before the 
Bankruptcy Act of 1883 came into operation, and were under 

an Act which did not contain any corresponding provisions 

as are to be found ins. 3 of the Bankruptcy Act of 1883. 

And one or two others after 1883 had no application to the 

question now before me. 
Under these circumstances, I must hold that this suit, 
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having been filed without the leave ‘of the Gourt previously 0. 0. J 
obtained, is not maintainable. Mr. Rangnekar asks me to 1913 
remedy the defect by giving him leave now. Butit seems to —_ 
me that I have no power to do so, as the leave contemplated Laxa 
under s. 17 of the Insolvency Actis leave that must be v. 
obtained previous to the institution of the suit. SA 
Having come to these conclusions, it is unnecessary to 
discuss the question raised in the fourth issue. But I feel that Davar J. 
in view ofthe fact that the plaintiffs will have to file another 
it, unless my present judging is found to be erroneous I 
ht to say that I feel disposed to regard the frame of the 
= present suit as bad. As the suit fails on the first issue, I have 
not considered the authorities that have been cited before me, 
and what I now state ought in no sense to be taken as my 
judgment, I merely say, for the guidance of those who may 
have to frame another suit, that it.seems to me that ina suit 
by creditor\ to establish his mortgage against the share of his 
mortgagor in the property of a joint Hindu family, the 
other members of the family are not necessary parties and 
before he has established his mortgage and executed his decree 
and purchased his mortgagor’s share he cannot ask for parti- 
tion in the same suit in which he wishes to establish his 
claim under his mortgage. Not only ina suit; such as I have 
before me, have the plaintiffs no cause of action against the 
other members of the family, but the plaintiffs appear to me 
to misjoin both parties and causes of action in the suit, and 
in any event even if I had come to the conclusion that the 
frame of-the suit was not bad, I would have still been inclined 
to exercise the powers that are vested in the Court under 
O. II, r. 6, of the Civil Procedure Code. 
I find the first issue in the negative and for the defendants. 
I dismiss the suit. Plaintiffs will pay the defendants’ costs of 
this suit. 
After I had written out the judgment and just as I was 
going to deliver it Mr. Rangnekar asked my permission to draw 
attention to a case he had come across after the matter was 
argued before me. I read the case and found that it had no 
application to the question I had Before me and would make 
no difference in my decision, The case is that of Sharp v. 
MacHenry(), The Court there was not considering whether 
a secured creditor can institute legal proceedings and main- 
- tain an action without the leave of the Court. The question 
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O. C. J. before the Court was whether two pending actions should 
1913 Stayed under s. Io, sub-s. (2) of the Bankruptcy Act of 1883. 
~~ substantial action by the creditor was filed before the deb 
Lane bankruptcy and other action was filed by the creditor ag 
v. the Official Receiver ‘which seems to have been subsidia 


aeg the first suit. The first action required no leave havin oen 
Da filed before bankruptcy. It does not appear if the ` „vond 
Avar J. : 


ave?“ action was with or without the leave of the Court. The 
question in the case was not whether the actions were 
maintainable in the absence of leave contemplated by s. 9 of 
the Bankruptcy Act of 1883 but it was merely whether under 
the discretion vested lin the Court under s. Io, sub-s. 2, a 
having regard to the, rival jurisdiction of the Chancery a 
Bankruptcy Sides of the High Court in matters relating to’ theo 
estate of a bankrupt, the Court should not stay proceédings* 
in the Chancery Division of the High Court. Under the pecu- ~~ 
liar or rather complicated circumstances of that case’ g the Court 
refused to stay proceedings. 

I do not think this case has any applicability to ‘the present 

suit before me. 








Before Sir Basil Scott, K ., Chief Juokiesi and Mr, Justice Batchelor. 


THE BARODA PEINNING & WEAVING Co., LTD. 


uv. e 
1913 THE SATYANARAYAN MARINE & FIRE INSURANCE 
August 19, | Co. LTD.* 





Indian Contract Act (IX of 1872), Sec. 28—Policy of Insurance—Covenant ~ 
forbidding, suit if not instituted within cerlain time Forfeiture condition 
valid. i 


t 


One of the conditions of a policy of fire insurance provided : “if the 
claim be made and rejected and action or suit be not commenced within 
three months after such rejection all benefit under the policy shall be” 
forfeited. ” A claim | made under the policy having been rejected on 
2oth April 1911, a suit to enforce the claim was not commenced till the 
14th August 1911 :— ! ° 

Held, that the suit was barred by the condition of forfeiture above 
referred to: and that that condition was not within the scope of a. 28 
of the Indian Contract Act, i872 : 

Per Scott U. J.—Seotion 28 of the Indian Contract Act 1872 contem- 
plates the suspension permanently or temporarily of the asual remedies 
for the enforcement iof legal rights. It aims at the prohibition of 

"Q, C. J, Appeal No. 75 of 1912, 
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agreements which could only operate so long as rights were in exist- 
ence. The section is aimed only at covenants not to sue at any time 
and covenants not to sue for a limited time, which had given rise to 
difficulty in England. 


Per Batchelor J.—The phrase “ thus enforce his rights,” ins. 28 of 
the Indian Contract Act, refers to the enforcement by the usual legal 


proceedings in the ordinary tribunals. 
A me Baroda Spinning and Weaving Company Limited 


GA A 


laintiffs), obtained on the 7th February 1910, a policy of 
rance for Rs. 10,000 from the Satyanarayan Marine and Fire 

ance Company Limited (defendants), whereby the plain- 
tiffs were insured against loss or damage by fire and lightning 
for one Year, of the building, machinery, accessories, stock and 






stock in process of the plaintiff Company’s Mill at Baroda. 
he : 


One of t onditions of the policy ran as follows :— 


12. Forfeiture.—.,..If the claim be made and rejected and an action or 
suit be not commenced within three months after such rejection...all benefit 
under this policy shall be forfeited. 


The properties were also insured with other insurance com- 
panies to the extent of nine lacs of rupees. 

A fire broke out in the Mill on the 11th October 19t0, It 
originated in the card room, rapidly spread into the spinning 
room, and destroyed the spinning card frame department and 
reeling. is 

The loss occasioned by the fire was surveyed at the -instance 
of the Fire Insurance Companies, excepting the defendants 
company, and was adjusted on the 13th February rrr, at 
Rs. 4,28,577 less Rs. 18,892-12-0 for salvage proceeds. The 
share of the defendant Company in this amount was as- 
certained at Rs. 4254-4-0 plus Rs. 43-9-6 as charges. The same 
day the plaintiffs called upon the defendants to pay up the 
amount, 

The defendant Company rejected the claim on the zoth 
April r911. 

On the 14th August 1911, the plaintiffs filed the present suit 
against the defendants to recover Rs. 4297-13-6. 

The defendants resisted the suit on the ground, inter alia, 
that the plaintiffs had contravened the terms and conditions 
of the policy and the defendants were not liable to pay to the 
plaintiffs the amount claimed or any part thereof, 

At the hearing, the trial proceeded ona preliminary issue:— 
Whether the plaintiffs’ claim having been rejected by the de- 
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fendants by letter of zoth Apriligi plaintiffs have not for- 


feited all benefits under the said policy by virtue of provisions 
of cl. 12 of the conditions of the policy ? 

On the 26th November I912, Beaman J. delivered the 
following judgment on the issue. 


BEAMAN J.—The preliminary issue I am asked to try arises 


- upon cl. 12 of the conditions of the Policy upon which the 


plaintiffs are suing. Amongst other terms itis agreed -betwee 
the parties under cl. 12 that if, after a claim had been m 
and rejected, the insured should not institute any proceedings 
within three months from the date of such rejection he is to 
forfeit all benefits under the Policy. It is conceded that this 
suit was not instituted within three months from the date of the 
rejection of the plaintiffs’ claim, and I may observe that this is 
only one of the several technical defences upon which the claim 
is resisted. 

The plaintiffs have been compelled to rely mainly upon s, 28 
of the Contract Act. It is contended that that section 
makes every agreement of the kind contained in ch 12 and 
now relied upon by the defendant company void. This con- 
tention, unfortunately for the plaintiffs, appears to me to be 
covered by authority which is binding upon me : Hirabhai v. 
Manufacturers Life Insurance Company: (1) The case there 
was much strongér because the words of the clause relied upon 
by the Company undoubtedly on the face of them were re- 
stricted to limitation. The agreement was that no suit should 
be brought upon the policy after the expiration of one year 
after the cause of action accrued. But the learned Judges of 
the Appeal Court apparently found no difficulty in coming to 
the conclusion that such an agreement was not within the 
scope or intention of s. 28 of the Contract Act and neither 
conflicted with it in principle or in language. The reason of 
the decision, which is of a broadly general character, appears 
to be: first, that,clauses of this kind in policies of insurance 
need not be interpreted literally but with special reference 
to the object and exigencies of insurance”; secondly, 
that although in form agteements of this kind appear to limit 
the period within which suits can be brought to enforce rights 
under the policy, they in substance amount toa waiver of the 
rights of the insured subject to the condition, and, therefore, 
go much further than merely barring the remedy. The decision, 
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therefore, appears to-me to be of a general character and to 0.03. 

` -support the defendants’ conténtion here that the particular 1913 
clause upon which he relies is not void by reason of anything -~ 
contained in s. 28 of the Contract Act. The language of the Barona 
clause in this case is far more favourable to the defendants Svi™ame 

; : ; . Company 

\ having regard to the reasoning which seems to have com- J. 

/ mended itself to the learned Judges in the case of Hivabhai v. Saryana- 
Manufacturers Life Insurance Company), for here the insured _ RAYAN 
prees thaton failure to institute proceedings within three pie 

__. Months of the rejection of his claim he will forfeit all the ~ 7 ; 
bsnefits to which he might otherwise be entitled under the Beaman J. 
policy and the use of such language might give some colour 
to the distinction upon which the learned J udges rely for 
taking‘all contracts of this kind out ofthe scope and intention 

It is not for me to state critically all the reasons 

that might be adduced against the conclusion, which I feel to 

be binding upon me. Itis enough for me to say that after 
having given the reasoning of the learned Judges in that case 
my fullest and most careful attention I am still of opinion, 
with the greatest deference, that there is room for very grave 

doubt whether the case was rightly decided; for there can, I 

think, be no doubt at ali but that it does decide the conten- 

tion upon which the plaintiffs here mainly rely, and as it is 

a decision of this Court it is binding upon me. I must, there- 

fore, hold, however reluctantly, that the condition in cl. 12 

is not void under s. 28 of the Contract Act. ` 
The only other ground upon which the plaintiffs were able 

to argue that the case ought not to be defeated under that 
clause was that on the face of it it isa forfeiture clause and 
that the time specified ought-not to be regarded as of the 
essence of the contract. I am unable to accede to that argument. 

Rightly or wrongly clauses of this kind are usually inserted 

in policies of insurance for a reason which widely commends 

itself to the business interests directly. involved, viz., that all 
claims of these kinds ought to be made at the earliest possible 
date and in any case while they are still fresh. If then con- 

tracts of the kind are permissible at all, notwithstanding s. 28 

of the Contract Act, it would appear that their only value 

could lie in their.being literally enforcible. If the insurer and‘ 
the insured notwithstanding Art. 86 of the first schedule to the 

Limitation Act and s, 28 of the Contract Act may agree that 

the insured is only to sue within three months of the fin 
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réjection of his claim by the insurer, then it appears to me 
idle to say that the Courts may give the go-bye to the period 
so fixed and substitute for it any other period which they may 
deem reasonable. The law must in all cases be presumed, at 
any rate in Courts of law, to be reasonable, So that it would 


/ 


amount to this, that the period prescribed by the law of K 


limitation would always be a reasonable period, andonce the 


Pagi 


actual terms of the limiting agreement were overstepped it 7 


would be impossible to make any distinction between thes 


relations of the parties under such an agreement and under thye 
general law of limitation. Lastly, I am to observe upon t is 
defence that the plaintiffs have not the same ways to meet it 
which they intended to use against the other technical 
defences set up against him. Whatever may have been the 
conduct of the ‘agents and representatives of the’defendant 
Company and however that conduct may have affected their 
defence under cl. Io of the conditions, it is conceded that for 
the purposes of this argument no evidence of conduct would 
be relevant to or'could possibly affect the decision ; for on the 
2oth of April the defendant Company whether honourably 
or dishonourably, did flatly reject the plaintiffs’ claim and 
thereafter it was for the plaintiffs to comply with the 
condition set forth in cl. 12. Ihave come to this conclusion 
with the utmost reluctance because, after having heard the 
case opened and, considered the pgincipal defences set up by 
the defendant Company, it was impossible to doubt in refer- 
ence to those defences that the attitude and conduct of the 
defendant company from first to last have been most dishonest 
and unfair to the plaintiffs, and speaking for myself nothing 
would give me greater pleasure than if the Appeal Court 
should this question be taken there, were to hold that the 
decision I have come to upon this preliminary issue is wrong 
and so re-open the case for further trial upon its merits. In 
case, however, it should stop here I have only to add that 
I am sure that were all the pleadings and the opening state- 
ments and arguments of counsel fully communicated to the 
public, the public would be very reluctant to have further 
dealings with the Swadeshi Company. 

Having regard to the fact that I am now about to dismiss 
the suit not in accordance with my own conviction but mere- 
ly because I feel myself bound by the decision of a superior 
Court, and having regard to the very strong opinion I have 
just expressed, an opinion formed I admit only upon the 
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material so far laid before me, I shall, in dismissing the suit 0. Cy J. 
of the plaintiffs upon this preliminary issue, leave each party 


s 1913 
to bear their own costs. eu 
inti BaRroDA 
The plaintiffs appealed. SPINNING 
Strangman (Advocate General) and Kanga, for the appellants. ea 
_ Bahadurji and Desai, for the respondents, Sineaia 
RAYAN 
Strangman.—The covenant in the policy of insurance Insvrayce 


orbidding institution of a suit after a period fixed offends Cowpaxy 
against s. 28 of the Indian Contract Act and is therefore void. Biman J. 
The procedure in England and India is different. In England — 
a person can contract himself out of the period of limitation ; 
and he\can as well curtail that period. In India, however, 
he cannot doso. The Court is bound to dismiss a suit ‘ al- 
though limitation has not been set up as a defence’ s, 3 of 
the Limitation Act, 1908: see Halsbury’s Laws of England, 
vol. XIX, pp. 65, 186; Lade y. Tritt); Coombs v. Coombs (2) ; 
Leake on Contract, p. 719; Dawkins v. Lord Penrhyn (a), 
[ScorT C. J. referred to Gibbons v. Vouillon(4) and Corner 
v. Sweet (5). ] 
The case of Hirabhai v. Manufacturers Life Insurance 
Co.(®) proceeds on the assuthption that the law in England 
and India is the same. , In South British Five and Marine 
Insurance Co. v. Brojo Nath Shaka) the point was not 
argued and s. 28 of the Contract Act was not cited, 
The Limitation Act, no doubt, destroys the remedy and not 
the right. For instance, an executor can pay a time-barred 
debt: see s. 25 (3) of the Indian Contract Act, 


Bahadurjii—Parties agreed to put an end to the contract 
altogether. The distinction between bar of Temedy and 
extinguishment of a right is of great importance. There 
is no reason why such a contract as this could not be enforced. 
Section 28 of the Contract Act deals with the barring of the 
remedy, but not with the extinguishment of a right. Section 
25 of the Contract Act gives the debtor a right to renew his 
„debt. Both these sections, viz., ss. 25 and 28, ought to be read 
together. Here the parties agreed that ifno suit was brought 
within three months, their rights should be extinguished. 

(2) (1842) 6 Jur. 272, (5) (1866) L. R. ı C. P. 456, 

(2) (1866) L, R. ı P & D. 288. (6) (1912) 14 Bom. L- R. 741. 


(3) (1878) 4 App. Cas, 51, (7) (1909) T, L. R, 36 Cal, 516, 
(4) (2849) 8 C. B, 483. 
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The ratio decidendi of Hirabhai’s case is that if a certain 
thing is not done within a contracted period of time, the con- 
tract would be at an end, That decision is absolutely correct. 
There is nothing in law which would avoid such a condition 
as this, viz, cl. 12 of the policy. Under this clause, after 
three months, all: the rights were forfeited. Having these 
rights forfeitéd, the insured had no rights under the contract 
and the contract having come to an end, no question of limi- 
tation can arise, — : 
The fact that we set up and succeed on a point of limitatio 
is no ground for depriving us of our costs. 
H 


Cur. adv, vult - 





Scott C, J.—One of the conditions in the policy of fire 
Insurance sued on by the plaintiffs is that “if the claim be made 
and rejected and an action or suit be not commenced within 
three months after such rejection all benefit under this policy 
shall be forfeited.” 

The claim on the defendants was rejected on the 2oth of 
April 1911, but the suit was not commenced till the 14th of 
August 1911. Upon this ground the suit was dismissed in the 
lower Court. That sucha condition is not unreasonable or 
opposed to public policy is concéded by the appellants’ coun- 
sel and can hardly be disputed in vjew of the remarks of the 
Judicial Committee in Home Insurance Company of New York 
y. Victoria-Montreal Fire Insurance Company (1). But it is 
argued that the condition is void as an agreement of the nature 
described in s. 28 of the Contract Act since it limits the time 
within which a party to the contract may enforce his rights 
under the contract by the usual legal proceedings. The 
section contemplates the suspension permanently or tempor- 
arily of the usual remedies for the enforcement of legal rights. 
It aims at the prohibition of agreements which could only 
operate so long as rights were in existence. The argument of 
the appellants’ counsel was that the forfeiture clause was 
equivalent to an agreement that no Court should entertain any 
suit on the policy unless commenced within three months of 
the rejection of the claim. The steps in his argument were; 
s. 3 of the Limitation Act indicates that the Jaw of Limitation 
cannot be modified by agreement of parties as it can in Eng- 
land; that there is no distinction under that Act between 
rights and remedies ; and that a conditional agreement to for- 

Soares oA Oc Ge 


see 
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feit rights within the périod within which the remedy is not 
barred by the Limitation Law is a void agreement. 

I cannot accept the proposition that there is no distinction in 
India between rights and remedies. Section 28 of the Limitation 
Act shows the cases in which-the loss of theremedy will de- 
stroy the right but that does not cover suits for money such 
as we are now concerned with. On the other hand the loss 
of the right always involves the disappearance of the remedy— 

very material consideration in the case of a conditional for- 

iture of all benefit under'a policy. 

n my opinion s. 28 of the Contract Act is aimed only at 
covenants not to sue at any time and covenants not to sue for 
a limited time, which had given rise to difficulty in England : 
See the judgment of the Exchequer Chamber in Ford v., 
Beech); Beech v. Ford (2); Gibbons v. Vouillon (3) ; 
Newington v. Levy 4); and the judgments in Slater vy. 
Jones), A conditional release or forfeiture was a very 
different thing from a covenant not to sue, although in 
order to avoid circuity of action a covenant not to sue 
was sometimes held to be equivalent in effect to a condi- 
tional release. For this reason I share the doubt of Beaman 
J., as to the correctness of the decision in Hirabhai v. Manu- 
facturers Life Insurance Coy. ©, where the agreement was 
that—‘‘ No suit shall be bfought against the Company in con- 
nection with the said policy later than one year after the time 
when the cause of action accrues.” As however the condition 
of forfeiture which we have to deal with here is not in my 
opinion within the scope of s. 28, I would affirm the decree, 
and with costs, for the reasons given by the learned J udge for 
disallowing costs to the successful defendants do not appear 
to me adequate, ’ 


BATCHELOR J.—This suit was brought by the plaintiff 
Company to recover from the defendant-Company a sum of 
Rs. 4,297-13-6 as the amount payable by the defendants under 
a policy of insurance issued by them to the plaintiffs. Nume- 
rous defences were raised, but the suit was dismissed by 
Beaman J. upon a preliminary issue. That issue- arose upon 
clause 12 of the’ conditions of the policy, which provided, 
inter alia, that “if the claim be made and rejected, and an 


Ss aaa Dn nS 
(1) (1848) 11 Q. B. 842, 871,- (4) (1870) L. R. 6 C. P. 180, 191, 
~ (2) (1848) 7 Hare 208. _ (5) (1878) L, R, 8 Ex. 186, 
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action or suit be not commenced within three months after 
such rejection, all benefit under this policy shall be forfeited.” 
The facts admittedly are that the plaintiff-Company’s claim 
was made and rejected by the defendants, and that this suit was 
not commenced until after the expiry of three months after 
such rejection. The suit was, however, instituted within the 
period allowed by the law of limitation; consequently, so far 7 
as regards the preliminary issue, the suit is free from objection 
unless the defendants can successfully rely, as they seek to 
rely, upon the special terms of clause 12 of the conditiong, 
For the plaintiffs it was contended that the provisions of this 
clause, as cited abové, could not be pleaded in bar of the uit 
because those provisions constituted a void agreement únder 
s. 28 of the Contract Act. The learned Judge below,’ though 
with expressed reluctance, accepted the argument for the defend- 
ants holding himself bound to do so by the decision of the 
Bench in Hivabhai v. Manufacturers Life Insurance Co.(). 
He accordingly made a decree dismissing the suit, and from 
that decree the present appeal is brought. 

The point involved, though in itself a short one, and not, 
I think, susceptible of much useful elaboration, cannot be said 
to be free from difficulty. We have to make our election 
between two rival arguments, éach of which may be said to 
possess at least plausibility. As a,member of the Bench by 
which Hirabhai’s case was decided} I wish shortly to explain 
the effect produced on my own mind by the somewhat more 
thorough argument of which we have had the advantage in 
this appeal, and by the further consideration which I have 
been able to give to the question. 

Section 28 of the Contract Act provides as follows :— 


A 


4 ae 
M 
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e Every agreement, by which any party thereto is restricted absolutely 
from enforcing his rights under or in respect of any contract by the usual 
legal proceedings in the ordinary tribunals, or which limits the time within 
which he may thus enforce his rights, is void to that extent.” 


The phrase “thus enforce his rights” refers, I understand, a: 
to the enforcement “by the usual legal proceedings in the 
ordinary tribunals.” 

The question is whethef the agreement in clause 12 0f the 
conditions is void under this section. As I ‘understood the 
argument for the appellants, the learned Advocate ` General, 
while ag Blea has often been decided—that the Indian 


* (1) (1912) 14 Bom. L, R. 741, 
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Limitation Act operates in such a case as this not to extinguish 0. 0. J. 
rights, but only to bar remedies, contended that for the purposes 1913 
of this appeal we should look rather to the substantial effect ~ 
intended by the section than to the precise form of words Barona 
which the Legislature has used. The argument was that, oe 
however valid and important in law be the distinction between bs 
the barring ofa remedy and the extinguishment ofa right, garyana- 
yet to the man of business it is much the same thing whether BAYAN 
his right be gone or the remedy for enforcing that right be ce 
arred, and it was urged that in substance and effect there ~~ 
was no appreciable distinction between saying ‘I agree that Batokelor J, 
upon the expiry of three months after the rejection ofmy ` 
claim, my’ rights shall be forfeited,’ as is said here, and saying 
‘as to the time within which I may enforce my rights, I agree 
to limit it to the period of three months, after the rejection of 
my claim’; and this latter covenant would undoubtedly be 
void under the section. In my opinion, however, the distinc- 
tion, which beyond question exists, is vital in the construc- 
tion of the section. As I understand the matter, what the 
plaintiff was forbidden to do was to limit the time within 
which ‘he was to enforce his tights ; what he has done is to 
limit the time within which he is to have any rights to en- 
force; and that appears to the to bea very different thing. 
This seems to have been the view which was tacitly accepted 
by the Calcutta High Court in the South British Fire and 
Marine Insurance Co. v. Brojo Nath Shaha() though it must 
be admittedthat that decision is of no direct assistance, since 
the question of the effect of s. 28 of the Contract Act on such 
agreements was not expressly considered, 
It was conceded in argument that in England the agreement 
in clause 12 would be perfectly valid; and it cannot, I think, 
be contended that Insurance Companies in India have less 
need than such companies in England of the protection 
afforded by an agreement for the acceleration of legal proceed- 
ings to be brought against them. That being so, there is the 
less reason to suppose that the Legislaturé intended s. 28 to 
have the far-reaching effect for which the plaintiffs contend. 
I am aware that, under the authority,of the Bank of England 
v. Vagliano Brothers (2), we must be very cautious how we 
have recourse to the pre-existing state of the law for the pur- 
pose of interpreting s. 28 of the Contract Act; but in deprecat. 
ing any general practice of that sort Lord Herschell added that 


(2) (1909) I, L. R. 86 Cal. 516. (2) [1891] A. C, 107. 
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00d. * if a provision be of doubtful import, such resort would b - 

~- 4913 Perfectly legitimate.” I infer, therefore, thatin this case it is 

~~ permissible to glance at what was the state of the law in 
Barona England prior to 1872 when the Indian Legislature undertook J 
SPINNING the codification of the law of contract. Reference to the 
roe authorities will, I think, disclose that there was much com- 
Saryana- -Plexity in the law as to the validity of a covenant not to sue: 
RAyAN see Baron Parke’s judgment in Ford v. Beech Q). It was there 
IysvRsNCR held that a covenant not to sue at any time, though not in 
coe terms releasing the debtor, yet operated asa release upon t 
Batchelor J. principle of avoiding circuity of action. But a covenant no 
~~ gue for alimited time operated only as a covenant, and gould 
not be pleaded as a.release : Thimbleby v. Barron (2); while a 
covenant not to sue for a limited time, with a condition sus- 
pending the right of action during that time, was construed 
as a conditional release and could be pleaded in barof a suit 
brought within the time: Walker v. Nevill(3). There were also, 
as the decisions show, other incidental matters of much diff- 
culty in this branch of the law, and I am inclined to think 
that the genesis of.s. 28 isto be found in the Indian Legis- 
lature’s desire to sweep away the refinements of the then 
English law and to.enact for India a simpler and more suit- 
able rule. The two prohibitions in the section certainly seem 
to follow the distinction made dn the English cases, 
and, if that is ‘so, the prohibition of the limitation of 
time within which ‘a party may enforce his rights follows the 
English doctrine that a covenant not to sue fora limited 
time does not amount to a release. And ifs. 28be read-asa 
whole, and compared with the effect of such decisions as I 
have noticed, it seems a probable inference that the Indian 
-Legislature considered it would be simpler, and therefore 
more convenient, to brush away the somewhat fine distinctions 
ofthe English law by laying down the broad general rule 
that all agreements should be yoid which either absolutely 
restrict a contracting party’s right to resort to the 
Gourts or merety limit the time within which 
the tights should be enforced; in that case the phrase as to 
limiting the time would yecessarily bear the same meaning 
which it has in the English Court’s judgments, the meaning 
namely, that it is not open to a party to covenant that, 
while his rights subsist, he will diminish the period within 
pE E OA EE ee ee 


(2) (1848) 11 Q: B- 871, (3) (1864) 3 H, & 0.403 | 
- (2) (1838) 3 M. & W, 210; 


( 
\ 
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which he shall be at liberty tosue. These E 

therefore, appear to me to afford an additional reason for the 

conclusion that the language of s. 28 has been carefully chosen 

so as to convey the narrower meaning to which alone the 
3 words are apt and appropriate. 

For these reasons Tagree that the decree under appeal should 
be affirmed, I concur also in the order as to costs, as I do not 
find sufficient materials on the record to justify the order 
depriving the successful defendants of-their costs. 

It remains only to adda wordas to Hirabhai v. Manufac- 





S 


~ 


was\rightly decided on the view which Chandavarkar J. and 
I took of the meaning of the agreement; but I recognize that 
there are difficulties in the way of holding that the words of 
the agreement there were properly susceptible of that mean- 
ing. 

z Decree confirmed. 

‘Attorneys for the plaintiffs; Bhaishankar, Kanga and 
_ Girdharlal ~ 

Attorneys for the defendants ;. Hiralal & Co. 





Before Sir Basil Seott, Kt., Chief Justice, and Mr. Justice Batchelor. 


SORABJI HORMUSJI: BATLIVALA 
v. 


JAMSHEDJI MERWANJI WADIA.* 


Negligence—Driving motor car at excessive. speed—Railway crossing—Faslure 
to negotiate the sharp curve of the road beyond the crossing and concealed 
From the driver's view—Injury to persons in the car—Liadility for injury, 


Tho defendant was driving a party of relatives and friends(including 
the plaintiff) in his motor car from’ Deolali to Igatpuri. -The 
road passed a level crossing : the road on the Deolali side of the cross- 
ing was a fairly straight road ; but the crossing itself turned to the left 
somewhat abruptly from theroad; and the road beyond swung round 
sharply to the right. The sharp tura of the road was invisible to an 
approaching driver until he was practically over the level crossing, and 
his View to his front was further impeded by a railway gateman’s 
lodge at the far side of the crossing. A train was timed to pass the 
crossing about, the time. The defendant, who was driving his car at 
an excessive speed, got on the level crossing, but failed to take the 
sharp right-handed turn after the crossing. The car left the road just 
beyond the créssing, jumped down the embankment which was 10 feet 


*Q. O. J. Appeal No. 6 of 1918, , (1) (2912) 14 Bom. L. B. 743, 


>, 


959 


0. CO. J. 
1913 


d 
Barona 
SPINNING 
COMPANY 
v. 
Saryana- 
RAYAN 
Ixnsuranon 
Company 


iver Life Insurance Co.@), If appears to me that the case Batchelor J. 


1913 


~~ 
August 26, 


‘960 THE BOMBAY LAW REPORTER. [ VOL, Xv. 


0. 0. J. high and rushed into the paddy field below, The occupants of the 
car, with the exception of the defendant, were thrown out with much 
1913 violence ; and the plaintiff received such grave injuries as rendered him 


baat a cripple for the rest of his life. The plaintiff sued to recover damages 
E SoraBII H. caused to him by defendant’s negligence :— 
BATEIVALA Held, that putting the skill and caution exigible from the defendant 
J Rite at their very lowest, he was grossly and culpably negligent; and that 
M, Wania he was liable in damages at the plaintiff’s suit. 


Suit to recover-damages for negligence. 4 

In September 1910, Jamshedji Merwanji Wadia (lant 
was staying with a friend of his, one Kapadia, at Deolali. 
The defendant lived with his relatives in the adjoining bunga- 
low. Onthe morning of the 18th, these two neighbotiring 
families organised an excursion to Igatpuri and back’ The 
party was accommodated in two cars: one of them being a 
Renault car belonging to Kapadia: and the other being a 
white steam car belonging to the defendant. The plaintiff was 
given a seat on the defendant’s car. 

The road from Deolali to Igatpuri was fairly straight at the 

; point where it passed the level crossing. The level crossing 
itself turned somewhat abruptly to the left, while the road 
beyond it swung sharply to the right. The sharp curve could 
not be seen till the driver was already on the level crossing ; 
and coming from the Deolali side his view of it was further 
impeded by a railway gateman’s lodge which stood at the far 
side of the crossing. Atthe time of the incident, a railway 
train was timed to pass by the crossing: and the signal at the 
crossing had already been lowered in favour of the passing . 
train. ` : 

The defendant, who was-driving his car at an excessive 
speed, got safely on to the level crossing, but partly owing to the 
speed of his car and partly owing to get clear of the crossing 
before the train could reach the crossing, he failed to negotiate 
the sharp curve in the road beyond. The result was that the 
car left the road almost in a straight line, jumped down the 
embankment which was nearly ten feet high and rushed into 
the paddy field below to a considerable distance, Owing to this 
impact, all the occupants of the car, with the exception of the 
defendant who was at the wheel, were violently thrown out 
and one of them was killed on the spot. ` 

The plaintiff received serious injuries, consisting of“ fractures 
to the shin bone of the left leg, to the hip socket and to the 
pelvis and dislocation of the left thigh bone.” He was 


3 


VOL. XV.] THE BOMBAY LAW REPORTER. 


brought to Bombay and was kept in Dr. Masina’s hospital for. 


three months for treatment. He was’ next removed to his 
sister’s house where he was attended to by several doctors for 
three months. He was then advised to goto England for 
treatment, which he did. But he was advised that ‘a cure 
will never be effected and that he-will be a cripple for life.” 
At the time of the occurrence the plaintiff was a young 
man of 25 years and was earning about Rs. 400 a month. 
On the 19th August 1911, the plaintiff sued to recover Rs. 
9,000 as damages from the defendant. The amount was made 
up\thus : Rs. 10,000, on account of the bodily injury sustained, 


961 


0. ©. J. 
1918 


—__ 
Sorar H. 
BATLIYALA 
v. 
JAMSHEDJI 
M, WADIA 


— 


the pain undergone and the shattering of the plaintiff’s health; . 


Rs. 9,900 on account of expenses incurred by the plaintiff in 
attempting to effect a cure and to lessen the amount of the 
injury sustained—Rs. 2000 being expenses in Bombay; Rs. 
5000 being expenses in Europe and Rs. 2000 being travelling 
expenses ; and Rs. 50,000 on account of the pecuniary loss sus- 
tained by the plaintiff through inability to attend since the 
incident and through his incapacity to attend to any business 
for the rest of his life. ; 

The defendant denied the negligence and also his liability 
to pay any damages to the plaintiff. 

The cause was tried by Macleod J. Onthe first question, 
his Lordship held that-the defendant was unquestionably 
negligent, on the following’ grounds :— i 


._ MacLEoD J.—In any case the plaintiff was in the position 


`of a bare licensee and-the duty of the grantor of the licence, 


as stated in Vol. xxi of Lord Halsbury’s Laws of England at 
P. 393) is to exercise such reasonable care while doing any 
act in connection with the licence as the circumstances of the 
case require. ; 

It has been contended, on the authority of Moffatt v. 
Bateman(), that the grantor is only liable for gross negligence 


- put gross negligence is defined by Lord Chelmsford “as that 


degree of negligence which renders a person performing a 
gratuitous service for another, responsible. 

` But ‘ negligence,’ as Lord Halsbugy says (Vol. XXI, p. 360), 
t in a legal sense; is a negative rather than a positive term, and 
in any given circumstances is the failure to exercise that care 
which the circumstances demand....Where an act or omission 


(1) (1869) L. R., 3 P, C. 115, 122, 
R 121 £ 


962 


0. 0. J. 
1918 


Sya 
Sorass H. 
BATLIYALA 
v. 
JAMSHEDIL 
M. WADIA 


Maclead J. 


THE BOMBAY LAW REPORTER.  [ VOL. XV. 


is negligent, it may involve a greater or less degree of moral 
culpability, but so far as any legal result is concerned, a 
classification on this basis will at most afford a ground for 
awarding greater or smaller damages. The material con- 
siderations are the absence of the care due in the circumstances 
of the case on the part of the defendant and injury suffered 
by the plaintiff, and a demonstrable relation of cause and 
effect between the two.’ 

In Harris v. Perry & Co. 0) it was held by the Court of 
Appeal that where a person undertakes to provide for t 
conveyance of another, although he does so gratuitously hes 
bound to exercise due and reasonable care,and the standard 
of reasonableness naturally must vary according to the 
circumstances of the case, the trust reposed, and the skill and 
appliances at the disposal of the person to whom another 
confides a duty. Reasonable care, according to the circum- 
stances of the case, is the lowest degree of care that can be 
required of a man if there is any duty at all to exercise care, 
and it follows that the failure to exercise the lowest degree 
of care can only be caused by the highest degree of negligence, 
But the term ‘gross negligence’ is not a happy one. Once it 
is established that there is a duty incumbent on one person 
towards another to exercise care; the failure to perform that 
duty renders the former liable for the consequences of such 
failure. It follows from the authorities I haye quoted above 
that the failure to exercise such reasonable care as the circum- 
stances of the case require constitutes actionable negligence 
and renders the grantor of the licence liable for the con- 
sequences. The same conduct may be careful under certain 
circumstances and negligent under others. It may be per- 
fectly safe and reasonable to drive at thirty or forty miles an 
hour on a broad straight road clear of traffic, it would 
obviously involve liability as being negligent to do so in a 
crowded street. The law is perfectly clear on the point and 
I am not attempting to lay down any new principle of law for 
the guidance of motorists. They always have been liable for 
the consequences of their failure to exercise reasonable care 
according to the circumstances when driving their friends, 
The sole question in this case is whether the defendant 
exercised such reasonable care. 

On the eviderice I am satisfied that the accident was due 
to the defendant approaching the crossing at excessive speed 

(a) [1903] 2K, B. 219, 


' 


\ 
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in order to get over the crossing before the gates were shut; 0. ©. J. 
that was the explanation he gave at Igatpuri, shortly after the 1913 
accident, and it is absolutely impossible to account for the -~ 
accident and the injuries caused to the passengers on any other Soraw H, 
theory. BATLIVALA 

) -~ Really when the defence was fully disclosed the only ques- J Pear 
tion to be decided was whether the defendant slowed down M. Wanra 
towards the crossing and accelerated on the crossing or whether 
he kept up his previous speed which would be increased by 
the down gradient in order to get over the crossing. 

The defendant has thought of everything that might possib- 
ly have contributed to the accident but consonant with his 
having exercised reasonable care. If I could believe the 
story‘told by him and his witnesses, still the accident would 
not have happened unless the defendant had been negligent. 
There is nothing improbable about everything occurring 
according to that story until the car passed the second gate, 
but the manner in which that story has been unfolded leaves 
one no room to doubt that it is fiction from beginning to end. © 


Macleod J. 


ADPRESSING himself next to the quantum of damages to 
be awarded to the plaintiff, his Lordship passed a decree in 
plaintiff's favour for Rs. 38,000, on the following grounds :— 


Mac.eop J.—Once it is established that there has been negli- 
gence which involves legaPliability for the consequences, then, 
it is left to the Court in this country—as it would be to the Jury 
in England—to assess the damages ; and what has to be awarded 
is what the Court deems to be fair and reasonable under all 
the circumstances of the case. It has been contended that 
different principles should be applied in: assessing the damages 
when the person who has incurred the liability is a friend who 
has rendered gratuitous service, than when the defendant is a 
wealthy railway company or an omnibus company carrying 
for hire, in which cases no doubt the jury are prone to give the 
plaintiff the highest compensation that justice will permit. 
But, as far as I am aware, there is no difference in the prin- 
ciples that must be applied. The Judge in directing the jury 
will direct them in exactly the same way whether the defend- ` 
ant is a private individual or a wealthy company, 
that is to say, the Judge will direct them to take into con- 
sideration the injuries sustained, the pain undergone, the effect 
on the health of the sufferer according to its degree and its 
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probable duration as likely to be temporary or permanent, the , 


expenses incidental to the attempt to- effect a curè or to lessen 
the amount of injury and the pecuniary loss sustained by the 
plaintiffs through inability to attend to a profession. or business, 
as to which again the injury may be ofa temporary character 
or may be such as to incapacitate the plaintiff for the remain- 
der of his life: Johnston v. Great Western Railway @). 

On the question of expeuses the evidence “shows that the 


accident, he had to incur expenses-in Bombay and he was 


plaintiff has been 'under medical treatment ever sincé. the 7 


advised to go to England to place himself under Engli 

surgeons. Unfortunately it cannot be said that the plaintiff 
is now in a better condition than he would have been 
if he had stopped in this country. Still it cannot be 
said - that he was! wrong in obtaining the best medical 
advice he possibly could. With regard to the medical 
expenses up-to-date, together with the expenses of travell 
ing, it seems clear from the accounts which have been 


"produced that Rs. 8000 is a reasonable figure.to allow. As to 


the pain and suffering undergone, there can be no doubt that 
the accident was of the most serious nature, causing at the 
time intense pain, and thereafter during the treatment pain 
and great bodily inconvenience. - „ln addition. there has been 
a shock to the plaintiff’s nervous system, which itis clear on 
the medical evidence he has not yet tecovered from, Beyond 
that it is clear, whether a new socket is formed or not, or 
whether he is able to gain greater mobility or stability for the 


leg, there must in any_case be in the future, from the conse- ` 


quences of the accident, a certain amount of pain and bodily ` 


inconvenience. In asou G. I. P. Railway. Co. (2) on this 
head the Court allowed Rs. sooo and that was not interfered- 
with by the Privy/Council. In that case there was only a 
fracture of the leg, the injury was severe but in no way com- 
parable to the injuries sustained in this case’ by.the plaintiff, 
nor did it appear T have caused suffering or bodily incon- 
tent to which the present plaintiff has been 

I have to consider not only what he has 





and will be put to; 


. suffered for the past two and a quarter years, but also what 


he will have-to suffer in the future ; he will be a cripple for 


life, though he may be able to walk with the “help ofa stick 


within a year or so. It has also to be taken into consideration 
that the plaintiff cannot be altogether free in the future from 
rere O 
(2) [1904] 2 K. B, 250, 256. (2) (1968) 6 Bom. L, R, 673. ` 
| 2, 
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the expense of medical and surgical attendance. As it has been O. 0. J. 
observed this is the only occasion“on which he will be able to 1918 
recover compensation. Taking all these things into considera- J 
tion, I cannot say that the amount claimed appears extravagant, Sorasy H, 


\ that is to say, Rs.. 10,000. BATLIVALA 
} Then, there is the actual loss of income during the recovery yay Cte 


« from the accident. That is something which can be fairly M. Wapta 
accurately ascertained on the evidence. The plaintiff was 

\ working as a broker and commission agent, and itis proved 
at during the last twenty-two months his average income 
was about. Rs. 450. It hasbeen suggested that it is not fair 
ivide the total earnings ‘during’ those months by 22in 
order t6 arrive at his average earnings, because there is one 
item of over Rs. 5000 which représented the commission in 
effecting one particular lease. That was not an extraordinary 
item in the earnings ofa broker, not an excessive fee for the 
work done, considering that brokerage is usually charged on the 
value of the lease or on the value of the property on account 
of which the work is done. It was sought to raise an analogy 
with the case of Phillips v. London and South-Western Rail- 
way Co.(1), where the plaintiff was a doctor earning £. 6000 to 
£. 7000.4 year. Plaintiff had on one~ occasion earned a single 
fee of 5000 guineas, and it was considered that this should 
not be taken into account when calculating average earnings, 
There is no comparison between a single fee of 5000 guineas 
earned by a doctor for one operation and one item of bro- 
kerage earned by a broker on one transaction ‘according to 
the usual scale of commission which brokers earn. There 
"might have been some analogy if the plaintiff had received 
commission based on an excessive scale. No doubt in the 
case of estate-brokers,a broker may go for several months 
without effecting a bargain between purchaser and seller, or 
lessor and lessee, or mortgagor and mortgagee, It does not 
follow that because after several months he succeeds -in earn- 
ing commission, on one transaction that one can say that it is 
an extravagant item which should not be taken into account in 
calculating his average earnings. ` The plaintiff -for the period 
of two and a quarter years has been unable to carry on his 
business and it is perfectly reasonable to consider that he has 
lost, as far as an average man can judge, something like Rs. 400 
or Rs. 500 per month. It is quite possible that his business 
might have increased. He has proved from his correspondence 
x G) (0879) 5 Q. B. D. 78, 87. i —— 








Macleod J, 
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O. C.J. files that‘ at the time of the accident he had a number of 
1913 transactions in hand some of which might have materialised. 
=~ The fact that the plaintiff has friends who are inclined to put 

Sorasmt H. business in his way was made use of by the defendant as an 

Batuivana argument against my taking the plaintiff's past-earnings as a 

J eee fair indication of what he might have earned after the accident, 

M. Wania but as far as I can see, this fact would rather go to show that 

~ Macleod J, the plaintiffs, earnings would haye been likely to increase 
— if he had not beén incapacitated, 

Then as regards. future earnings, there is evidence that 
the plaintiff will be able to get about at some future 
date, but he will never regain that; activity of limb 
so essential to a broker’s business. Although he may 
go about in a carriage or motor, he hasto get in and 
out of his conveyance to go up to the offices of his Clients. 
And assuming that the plaintiff will be able to carry on his 
business with the aid of carriages and motors, he will have to 
incur larger expenses than he would have had to incur if he 
had the full use of his leg. It would not be right to direct a 
jury that they should award damages on the basis of the 
probability of the plaintiff never earning anything, more 
during the rest of his life nor would it be correct to tell them 
that they should award nothing at all for prospective loss of 
income: see Phillips v. London and South Western Railway 
Co.(2), where James L. J. says.: “ You are to consider what his 
income would probably have been, how long that income 
would probably have lasted, and you are to take into considera- 
tion all the other contingencies to which a practice is liable.” 

I have to decide what is fair and reasonable compensation 
under all the circumstances of the case. 

Even according to the evidence of Col, Street, he could 
not be in any way positive that the plaintiff would be able to 
walk about with the help of a crutch or a stick. Col. Street 
had known of cases of hip disease in which new fibrous tissues 
had been formed which enabled the patient’s leg to bear the 
weight of the body but it would hardly be safe to astablish a 
complete comparison between a case of hip disease and a 
case like this of fracture of the acitabulum which occurs most 
rarely even within the knowledge of thé English surgeons, 
Eighteen months have elapsed, since the opération undergone 
by the plaintiff in May, 1911, and the defendant has not been 
able to establish -that the plaintiff is able to use his left leg so 
TG) (0879) 5 Q. B. D. 78, 87, i 





7 


VOL. XV.] THE BOMBAY LAW REPORTER. . 967 


as to get about for any practical purpose either with a siùgle 0. 0. J, 
crutch or with a walking ‘stick. Therefore, I must take into 1913 

consideration not only the actual loss of income in the past a 

but the inevitable loss of income for a considerable period in Sorassr H. 
the future, and endeavour to come to a conclusion as to what Batuivana 
is fair and reasonable under all the circumstances of the case Giga 
to the plaintiff. I estimate the damage under ‘this head at M. Wanra 
Rs, 20,000. 


i Macleod J. 
The defendant-appealed. = 


Setalvad, with Davar and Mody, for the appellant (defendant), 
trangman, (Advocate General) with Wadia and Bahadurji, 
for the respondant (plaintiff), 


Setaluad.—The plaintiff was a mere licensee. He must, 
before he can succeed, prove gross negligence on the defend- 
ant’s part. In other words, he must prove that the negligence 
was of such a character as to lead him to the belief that a trap 
was actually laid out for him. See Moffatt v. Bateman); 
Giblin v. McMullen(2); Lagunas Nitrate Company v. Lagunas 
Syndiçate(3); Harris v. Perry & 0o. (4). What the Court has to 
‘ consider in the present case is what an ordinary prudent man 
placed in similar circumstances can do within a second. The 
prima~facie presumption is that something had happened, 
which notwithstanding the exercise of his skill, the defendant 
could.not control. 2 

The quantum of damages awarded by the lower Court is 
excessive. 


` Strangman was heard only on the item of £ 103 for hotel 
charges and other miscellaneous expenses, 


“Cur. adv. vult. 


BATCHELOR J.—The suit which gives rise to this appeal was 
filed to obtain damages for personal injuries sustained while 
the plaintiff, asa bare licensee, was being driven gratuitously 
by his friend, the defendant, in the defendant’s motor car, 

The learned trial Judge, Macleod J., has found that the 
defendant is liable on the ground, of negligence, and has 
awarded to the plaintiff the sum of Rs. 38,000 as damages. The 
defendant now appeals from that decree. 

It will be convenient to use the word ‘accident’-in reference 


(1) (1869) L, R. 3 P. 0.115. ' (8) [1899] 2 Ch, 892. 
(2) (1868) L, R.2 P. C. 317. (4) [1903] 2 K. B, 219 
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0.70. J. to the occurrence, but the word must be understood in its 
1913 Popular sense, and not as indicating any suggestion as to 
~~ whether the occurrence was, or was not, avoidable. The 

Sorasst H. accident, then, occurred while the defendant was driving a 

90 party of relatives and friends in his-white steam car from 
es A ra to Igatpuri. On the way'there is a level crossing over 

M. Wapta the G. I. P. Railway and this crossing admittedly is such as 

needs some degree of care to pass in safety. Coming from 

* Deolali itis approachedon a fairly straight road, but the 

crossing itself turns to the left somewhat abruptly from th¢ 

road, and, when once the crossing is passed, the road swings 
round sharply to the right : see the plan, Ex. B. Moreover, as 
this plan and the photographs on the record show, this sharp 
turn of the road to the right is invisible to an approaching 
driver until he is practically over the level crossing; and his 
view to his front is further impeded by a railway gateman’s 
lodge situated on the far side of the crossing to the approach- 
ing driver’s right hand. Admittedly the defendant’s car, for 


Batchelor J 


one reason or another, failed to take the sharp right-handed - 


turn after the crossing: instead of doing so, it preserved its 


direction in practically a straight line, with the - 


result that just beyond the crossing it left theroad 
and ran, or jumped, down the* bank to the left into the 
paddy field beyond. Except the defendant himself, who 
was at the wheel and thus had somesupport, all the occupants 
of the car were thrown out with much violence, and were 
more or less seriously injured; one little girl was unfortunately 
killed outright, and the plaintiff received such grave injuries 
to his leg that he: will, as the medical evidence proves, remain 
a cripple for the rest of his life. 

The first question which arises is whether the learned Judge 
below was right in holding that the defendant is in law liable 
in respect of the injuries caused to the plaintiff. The plaintiff, 


as we have said,: was a bare licensee, and the defendant in ` 


driving him was giving his services gratuitously as a friend. 


In these circumstances it is contended for the defendant that - 


no liability can attach to him unless he is shown to have 
been guilty of gross ‘negligence, of something ¡amounting to 
culpable default, and that in law he is not liable for mere want 
of foresight or mistake of judgment. In support of this con- 
tention Mr. Setalvad has cited Moffatt v. Bateman (3) and 
Giblin v. McMullen). If the law laid down in thesé decisions 


(1) (2869) L, R, 8 P. O, 115, (2) (1868) L. R, 2 P, Qe 317s 


TE Nnn, 


~ 
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caused any embarrassment to the present plaintiff in the facts 
underlying this appeal, it might be relevant to observe that 
Giblin v. McMullen (1) was not a case ofan accident at all, 
and that in Moffatt’s case the judgment was largely based upon 
the consideration that the evidence did not disclose any 
tenable theory to explain how the accident arose. In our 
opinion, however, it is unnecessary to pursue this subject, 
because this case must be decided on its own facts, and 
those facts are decisive against the defendant even on the 
assumption that the rulings in the two cited cases are applic- 
able without reservation or qualification. In other words, it 
is\unnecessary here to attempt either to-fix the precise differ- 
ence. between negligence and gross negligence, or to define the 
exact degree of the defendant’s liability. For, in our view, 
on the facts of this case, the defendant’s negligence and care- 
lessness were such that, putting the law as to his responsibi- 
lity most favourably to him, it is impossible to acquit him of 
liability ; assuming that gross negligence amounting to culpable 
default is required, then we think we have it here. 

It appears to us, however, that the determination of this 
point of law will be facilitated if we consider not so much the 
degree of negligence which would expose the defendant to 
liability as the nature of the positive duty, which, in the 
circumstances of this case, was cast upon him. Upon this 
aspect of the matter we have the guidance of the Earl of 
Halsbury’s “ Laws of England” (title ‘ Negligence’, Art. 641). 
Mr. Setalvad admits that the driving of a motor car is a busi- 
ness or occupation requiring skill, and undoubtedly the defend- 
ant had that skill : that being so, and he being a volunteer, the 
article cited lays down that he was bound to act to the best 
of his skill, which must be such asa person skilled in such 
matters may reasonably be expected to possess. Reference 
may be made to Wilson v. Brett (2) where the point is illus- 
trated. That was a case where the defendant, who was 
skilled in the management and riding of horses, rode the 
plaintiff's horse gratuitously at the plaintiff’s request in order 
to show the horse for sale. In riding over slippery ground the 
defendant let down the horse and injured him by breaking his 
knee, The Jury found for the plaiatiff, and on a motion for a 
new trial on the ground of misdirection, Parke B. stated the law 
thus in his judgment :—“ The defendant was shewn to be a per- 
son conversant with horses, and was therefore bound to use such 

(1) (1868) L. R. 2 P, 0, 317. (2) (1843) 11 M, & W. 112, 
R 122 
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care ‘and skill as a person conversant with horses might reason- 
ably be expected to use: if he did not, he was guilty of negli- 
gence. The whole effect of what was said by the learned Judge 
as to the distinction between this case and that of a borrower, 
was this; that this particular defendant, being in fact a person of 
competent skill, was‘in effect in the same situation a3 that ofa 
borrower, who in point of law represents to the lender that he is 


a person of competent skill. In the case of a gratuitous bailee,’ 


where his profession or situation is such as to imply the pos- 
session of competent skill, he is equally liable for the neglect 
to use it.” And.Alderson B. gave judgment to the same effects 
In our present case the defendant was admittedly a person of 
competent skill in driving a motor car, though the evidence 
suggests that he was a nervous driver; moreover he placed 
himself in a situation which implied the possession of com- 
petent skill. i 

If this is a correct statement of the law, the only question 
which remains is whether the defendant at the critical point 
of the drive exercised such skill as a person skilled in driving 
motor cars may reasonably be expected to possess. We en- 
tirely agree with Macleod J. that this question must be an- 
swered in the negative. In our opinion the evidence establish- 
es that the sole cause: of the disaster was the excessive and 
reckless speed at which the defendant was driving. It appears 
to us that this explanation is the only reasonable explanation 
of the proved or admitted facts, and is also the explanation 


‘which defendant himself offered immediately after the acci- 


dent. Itis not easy to feel quite confident as to the details 
of the defence which is now attempted; but the gist of it 
appears to lie in the assertion that, as the defendant approach- 
ed the level crossing, only the left hand gates were thrown 
open for his passage, and that the roadway was thus so block- 
ed that even at the eight or nine miles an hour at which he 
was travelling, he was unable to turn the car after it had pass- 
ed the further gate. Upon the evidence it is, we think, not 
possible to hold that the incident occurred in this way. It 
is, however, material to note that, on his own showing, the 
defendant, at least by the time he had reached the crossing, 
became aware of the proximity of the oncoming express, and 
accelerated his speed on this account, It might at first sight 
seem that this was a very plausible admission, and, being to 
some extent against the defendant’s own interest, should 
be accepted as the whole truth ; but itis to be observed that 


TONE 
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in view of the defendant’s first statements made on- the Igat- O ©. J. 
puri platform in the presence of such independent witnesses as 1913 
Cherry and Arnot, it was not open to the defendant to avoid ~~ 
the admission that he quickened his speed at or about the Sorani H, 


crossing. i BATLIVALA 
The foundation of the defen dant’s case as made in this appeal J TOREEN 


lies in the contention that on his approaching the crossing the M. Wanra 
right hand gates were closed to him, that he had to pass through 
the left hand gates, which alone were opened to him, and that 
in consequence his course was fatally hampered. > It is very 
ossible that the defendant in the moment of confusion and 
danger did not really observe the condition of the gates, but 
in any event we are satisfied that his present account of their 
position is incorrect. His own best witness, indeed the only 
witness on the defendant’s side who inspires us with any con- 
fidence as to the circumstances of the accident, is Mr. P. S. 
Taleyarkhan, who was driving the Renault car containing the 
other members of the excursion. Mr. Taleyarkhau, who crossed 
the railway a minute or two before the defendant came up in the 
steam oar, deposes that the tight hand gates were opened for 
-him and that he had no difficulty in keeping to the road ; itis 
indeed admitted by Mr. Setalvad, and is. manifest from the 
plans, that the crossing and, turning present no more difficulty 
if the right hand gates are open than if all the gates are open, 
and defendant’s case cohfessedly depends upon the theory 
that the left side gates, and they alone, were open. Now the 
evidence is practically uniform that, just after Taleyarkhan 
had crossed, the gateman was proceeding to shut the opened 
right gates, when he heard the defendant’s horn and, - suspend- 
ing the operation of closing the gates, he at once threw 
them open. It is, in our judgment, not believable that 
at such a juncture the gateman should have taken 
the useless trouble to finish closing. the half closed right gates 
in order that he might open the less convenient left gates 
which were fast shut. Further if we were forced to suppose 
that the gates on one side only were opened, it is reasonably 
- certain that they would be the right hand gates; they gave the 
driver a very much more convenient access, as the gateman 
must have realised, and realised tle more readily as the road 
is frequented by motor cars. Even on this footing, therefore, - 
the defendant’s case fails. But upon the evidence we see no 
escape from the conclusion that all four gates were thrown 
open to the defendant’s passage. We do not for a moment 
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suggest that Mr. Taleyarkhan is not telling the truth to the 
best of his recollection, but if, as he admits, he found the right 
hand gates open, he would not be concerned to observe 
whether the left gates were open or shut, for their position 
would have been a matter of no moment to him. However, 
that may be, we find that in fact all four gates were opend for 
the defendant. This finding seems to us to be established by 
the independent witnesses, Shivram Cupe, Gangaram Dagdu, 


TNR 


and Ganpat Bhau. These men, who are Hindus and have no A 


interest in the success of either party, are not shaken in cross-// 


examination; their statements carry conviction to our minds; 
and they were believed by the learned Judge who heard apd 
saw them. We do not seek to fortify them by the similar 
testimony of the chauffeur Shekh Lal Mahomed, because there 
are passages in his deposition which lead us to doubt whether 
he is telling the whole truth. But we rely upon Shivram, 
Gangaram and Ganpat; and these witnesses prove not only 
that all four gates were opened for the defendant, but 
that the defendant cams up to the crossing and ‘passed 
over it at excessive speed. There is all the more reason 
to accept this evidence as to excessive speed becayse it 
really derives confirmation from defendant’s own version 

Admittedly he accelerated because he knew the train was 
approaching : the only question is, when did hedoso? He 
says he did so on reaching the first rail at the crossing, while 

the plaintiff’s witnesses declare that? he came up to the ` cross- 

ing at high speed. 'Now Mr. Arnould’s testimony and the other 
evidence prove that the lowered signal, which, apprising the 
defendant of the approach of the train, led him to increase 
his speed, would have been seen long before he reached the 
crossing ; and, in any event, if he was safely on the crossing go- 
ing at seven or eight miles an hour, with no train in sight, his 
passage was assured, and there was no need to quicken the 
speed. There are also three other facts disclosed upon the 
evidence which, as we think, corroborate the plaintiff's case 
of excessive speed, and are scarcely reconcilable with the 
defendant’s version | these facts are, first, that, with the 
exception of the defendant who had hold of the steering 
wheel, all the occupants of the car were shot violently out; 
secondly, that the car did not run down, but jumped, 
the fairly easy slope of the bank down from the road into the 
field ; and, thirdly, that the car ran on for a distance of as much 
as thirty feet into the soft, muddy paddy field. í 
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Turning now to the account which the defendant himself 0. 0. J. 
-gave of the event shortly after’ ils occurrence and before he 1918 
had had time to “think a lot over the causes of the accident,” —_~ 
as in his own words he has since done, we find this account es- Soranyr H. 
tablished by the two independent witnesses, Arnot and Batulvana 
Cherry. Noattempt has been made by defendant’s counsel J ea 
to discredit these gentlemen in any way, and indeed the most’ M, Wanra 
that the defendant himself can allege against them is that Batehelor 
: ; atchelor J. 
they do not report his statements verbatim. That - — 
N ay be so, but we think that no one who reads the deposi- 
jons of these witnesses fairly, without any effort to evade 
their plain meaning, can fail to understand their significance. 
“ He said ”, says Mr. Cherry, referring to the defendant, 
t he either saw or knew the train was coming. He saw the 
gates open, and hurried on to get through before the train. He 
was unaware of the turn to the right, and went straight on.” 
Mr. Arnot confirms this account, and there can be no doubt of 
its truth. We have it, therefore, that within a few hours of the 
occurrence the defendant in explaining it attributes it to his 
own haste in trying to rush through the open gates and to his 
ignorance of the abrupt turn; that, in our judgment, is enough 
to dispose of the theory that any gates were closed against 
him, or that his speed was within the limits set by ordinary 
prudence. It may be added that this almost contemporaneous 
explanation makes no mention of muddy roads, of the car being 
bumped badly over the raifs, of the gear being loose, or of any 
` other matter on which the defendant’s case is now sought to 
be based. The occurrence is attributed to two causes only, 
high speed and the driver’s carelessness as to the character or 
direction of the invisible road in front of him. We have no 
doubt that these causes, and these alone, led to the disaster 
which the defendant himself has such good reason to deplore. 
As to the evidence called for the defence, it is unnecessary 
to add much to what has already been said. Upon the de- 
fendant’s own testimony it is, as we have indicated, not pos- 
sible to rely; that may well be because his observation at 
the time of the sudden disaster was impeffect or because on 
looking back at these events and pondering over them from his 
own point of view, his memory.has betrayed him. But 
the result is thatthis version of the disaster cannot be accepted. 
And in the circumstances of the case we cannot concede that 
that version derives any increased plausibility by reason of the 
fact that it is more or less supported by the defendant’s own wife 
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O. ©. J. and her father. Nor is the balance of the evidence materially 
191g Affected by the testimony of the boy Kaikobad Mody, who admits 
~~ his sense of obligation to the defendant, or of Temuras Mody, 
Soranst H. who is apprenticed to the defendant and is working under his 
BatLlvaLA manager. As to ‘Mr. Taleyarkhan, his evidence, in so far as 
J v. it tells in the defendant’s favour, has already been considered. { 
JAMSHEDII i : f 
M. Wavta On a consideration of the whole evidence, therefore, we are 
—— _ bound to agree with the conclusion of the learned trying — 
vatchelor J. Tudge, that the sole cause of the disaster was that the defend. 7 
ant, in order to get ahead of the coming train, drove to the” 
crossing and over it at excessive speed, and in total disregard 
of the need for caution imposed by the fact that the road in 
front of him was hidden from his view on account ofthe 
abrupt turning. In these circumstances we cannot doubt that, 
putting the skill and caution exigible from the defendant at 
their very lowest, he was grossly and culpably negligent. It 
follows that he is liable in damages. 

Asto the amount of damages which should be awarded, 
the learned Judge has allowed Rs. 8,000 on the score of ex- 
penses, Rs. 10,000 on the score of pain and suffering, and Rs. 
20,000 on the score of loss of income, past and prospective, 
All these items have been canvassed by Mr. Setalvad for the 
defendant, but we have heard no argument which would jus- 
tify us in interfering with the damages allowed under the two 
last mentioned heads. The plaintiff is a young man who had 
a career of good promise before Rim, That career has been 
ruined; he has already suffered intense pain and is likely to 
suffer in the future ; he is crippled for life; and his means of 
earning a fair income inthe future, ifthey have not been 
destroyed, have been lamentably reduced. Therefore on 
neither of these heads can the.damages awarded be regarded 
as excessive. - 

We think; however, that a reduction of Rs. 2,000 should be 
made from the Rs. 8,000 which Macleod J. allowed for expenses. 
The details supplied by the plaintiff in Ex. 10 show that these 
expenses have been calculated on a somewhat extravagant scale, 
yet the plaintiff’s own estimate is exceeded by the learned 
Judge by about Rs. 400. We cannot allow Mr. Setalvad’s 
contention that the plajntiff was not justified in going to 
England at all for treatment, seeing that he was advised to do 
so by his own surgeon, Dr. Masina, a gentleman of acknow- 
ledged professional skill. But the expenses incurred while in 
England on account of hotel and other charges and varioys 


a 
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sums debited on account of board and lodging, clothing, and ex- 0. J. C. 
penses at Deolali seem to us to be exaggerated, and upon 1913 
consideration of the evidence and `the „arguments on these =~ 
points we think it right to reduce the Rs. 8,000 on this head Soraw H. 


to Rs. 6,000. 7 BATLIVALA 
The result, therefore, is that the only alteration to be made Pea 


in the decree is that the damages allowed to the plaintiff are M.Wapra 
to be Rs. 36,000 instead of Rs. 38,000 ; in other respects, the Batchelor J. 
decree under appeal is affirmed. — 
As to costs, each party will bear his own costs of the last 
day’s hearing of the appeal, and all other costs in the appeal 
must be borne by the defendant-appellant. ` 
nee : Appeal dismissed. 
Attorneys for the plaintiff: Payne & Co, 
Attorneys for the defendant : Captain and Vaidya. 
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GANGAPA KARDEPA* _ September 18, 


Indian Evidence Act (I of 1872), Sec. 30—Confession of co~-accused—Indepen- 
dent corroboration—Court may take into consideration— Evidence. 


Per Macleod J.~There is nothing in s, 30 of the Indian Evidence Act 
which prevents a Court from convicting after taking the confession of 
a co-acoused into consideration. But the High Courts in India have 
laid down a rule of practice, which has all the reverence of law, that a 
conviction founded solely on the confession of a co-accused cannot be 
sustained. 

The torm “confession” ins. 30 ofthe Indian Evidence Act is not 

' restricted to an unretracted confession, as once a confession is proved 
it may be taken into consideration. i 

The confession of one co-accused cannot be said to be corroborated by 
the confession of the other co-accused. 

A Judge sitting with assessors ought mever to convict an accused 
solely on the confession of a co-accused since he has no materials before 
him to enable him to decide whether as against the accused it is true 
or false. If he is sitting with a Jury he has a discretion either to with- 

*Criminal Appeal No, 282 of 1913, ed by F. K. Boyd, Sessions 
from convictions and sentences record+ Judge at Bijapur. 
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° draw the confession from the Jury or to put it before them with ah? 
direction that they ought to acquit unless ib is corroborated in materia 
particulars by independent evidence. i 


Per Heaton J.—'The confession of a co-accused falls within the defi- 
nition of evidence in the Indian Hividence Act, 1872. The words “may 
then be taken into consideration against the person implicated as well as 
against the person making it,” ins. 30, make the confession, which is 
already evidence in the case, evidence against the person implicated as 
well as the other accused. 


Per Shah J.—The confession of a co-accused may be taken into con? 
sideration under 8. 30 of the Indian Evidence Act along with other 
evidence in the case; but if there is no evidence in the case outside these 
statements, no conviction based only upon the confessions of the co- 
accused is good in law. Obvious considerations of justice require that 
a Court, before acting upon such statements, should insist upon in- 
dependent corroboration from other evidence in the case in material 
particulars, particularly as to identity, 


_ ON the 18/19 January 1913, a dacoity took place in the 
house of one Aminapa, a wealthy money-lender at Islampur. 
Rs. 7,000 in cash, about Rs. 2,000 worth of ornaments, and a 
number of documents, bonds and books of account were taken. 
None of the dacoits was recognised: and none of the property 
was traced. 

Later on, eleven persons were placed for trial for the dacoity: 
No direct evidence was to be had against any of them. Seven 
out of these made confessions of their guilt and implicated the 
remaining four. Accused No. 1 made a confession before the 
Committing Magistrate. Accused Nos. 2 and 5 confessed first 
before a Third Class Magistrate and again before the Committ- 
ing Magistrate. Whilst accused Nos. 3, 6, 7 and g made 
confessions before the Third Class Magistrate, but retracted 
them before the Committing Magistrate. All of them retracted 
their confessions in the Sessions Court, 

The accused Nos. 1, 2, 3, 5,6, 7 and 9 were convicted on 
their own confessions and those of their companions and were 
sentenced by the Sessions Judge to different terms of im- 
prisonment, 

As regards the remaining accused Nos, 4, 9, ro and rr the 
learned Judge relied ch the confessions of the co-accused 
which was the only matter on record which connected them 
with the offence, and agreeing with the assessors, found the 
accused guilty and sentenced them to different terms of 
imprisonment. The following were his reasons :— 
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I find myself here faced by a most serious difficulty. On the oneghand, A, CR. J. 

from the fullest consideration I,can give to the case, I have not the slight- 
est doubt that these accused are guilty. The cases of the other accused 1918 


present no difficulty, But, after all, they have confessed and made some E an 
restitution, a fact for which they are entitled to credit. From the confess- “MPEROR 
ions it seems accused 10 was the ringleader: and from a comparison of a. 


the value of the property stolen and of that recovered I am led to the Ganaara 
conclusion that leading parts were played by these four accused. If the =a 
others go to jail for this dacoity while these four accused go free it will 
amount, in my opinion, to a travesty of justice. On the other hand, Iam 
faced with the ruling in Queen Empress v. Khandia bin Pandu [ (1890) I. L. R. 
15 Bom, 66], that no conviction can alone be based on confession of cos 
‘accused—a ruling of this High Court, with which, with the greatest 
deference, I find I cannot agree, (I regret that the provisions of s. 432 
ofthe Criminal Procedure Code do not apply to Sessions Judges: if they 
did, the difficulty would be easy to solve), The ruling is of 23 years ago 
and has not, so far as I can discover, been referred to in any subsequent 
reported case of éhis High Court. I think it possible, even probable, that 
their Lordships would now dissent from it. In this belief, I venture, with 
tho greatest deference, to state the grounds of my disagreement. z 
The ruling is based on two reasons, The first is that, while confessions 
by co-accused can be taken into consideration under s, 30, “they are not 
technically evidence within the definition given ins, 3 of the Act.........and 
they could not, therefore, alone form the basis of a conviction,” I know 
of no authority for the position that convictions can only be based on 
“ evidence,” ag defined. I can at once instance two cases in which perfectly 
good convictions are not so based—on plea of guilty and on confession. In 
the first of these cases thero is no “ evidence,” and in the second there need 
notbe any. A conviction might, too, be based on matters of physical fact: 
yet these are not “evidence ’® at all. “ Proved,” as defined, depends’on 
consideration of “the matters” before the Court—not the “ evidence” 
only, The second reason is that such confessions cannot ‘be allowed such 
weight as can legally be given to the sworn testimony of an accomplice who 
gives evidence subject to cross-examination. T 
ranks below an accomplice is'a dictum to be fou 
greatest deference, I find myself unable to un 
has actual inducement to implicate, 


hat a confessing co-acoused 
nd in many cases, With tho 
derstand it. An accomplice 


It is the means whereby he earns his 
pardon. The value of an oath, in such circumstances, I should take to be 


absolutely nothing, He can be prosecuted for perjury, but that is an extres 
mely remote possibility. On the other hand, a confessing co-accused 
gives the guarantee that he is tarring himself with the same brush (Empoess 
of India v. Ganraj, (1879) IL, L. R. 2 All. 444). What this guarantee is worth 
is a question in each case, but at any rate it is worth Something; while an 
accomplice not only has no guarantee, but, so to speak, exactly the contrary, 
This guarantee may very easily out-weigh that given by the fact that accom-« 
plices can be crogs-examined, Cross-examination, in very many cases, is a 
weapon of very doubtful utility. In this ease, for instance, I have no doubt 
that any degree of cross-examination would only have confirmed the truth 
of the confession : 

I venture to submit an objection more fundamental, The ruling in 
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Khaudia’s case appears to mə an actual alteration and limitation of the law. 
Section 30 lays down that ‘the Court may take into consideration such 
confession,” ‘Che ruling lays down that the Court cannot take it into consi- 
deration except ‘along with evidence.” ' If this had been the intention of 
the Legislature it would, or should, have been expressed. It has not been 
expressed and even if it were the intention, it is never legitimate in- 
terpretation to supply a casus omissus or to fill a lacuna. I venture to 


think that it would have been perfectly right to lay down that such confess- - 


ions in such circumstances -should be considered with extreme jealousy and 
suspicion, and I donot consider them. But not thatin any circumstances 
they cannot be considered at all, As Kuox J. said in Empress v. Kehri 


( (1907) I. L, R. 29 All 435) ‘Doas the law anywhere forbid a Court....... 3 
from considering at all against persons tried jointly......... a confession made 
by one of such persons esse. affecting himself and the persons being tried 


jointly, when such confession has been subsequently withdrawn? It appears 
to me that this is a limitation which does not exist in, and would have to be 
introduced into, the words used in section go of the Indian Evidence Act, 
1872, and that to do so would be not to follow the law as it stands but to 
legislate. ` 

This case is on a slightly different point (I quote it again on that point 
lator) but the reasoning seems to apply. 

The matter appears to me roughly parallel tu the question of the value to 
be atlached to accomplice evidence on which hundreds of rulings, heretofore, 
have turned. The true meaning of s. 30 appears to me as clear as that of the 
much debated ss-133 and 114 (b) of the Evidence Act, There are many 
and strong reasons why an accomplice, ora confession bya co-accused, 
should not be believed. Butone must, ard the other may, be considered, 
And if, after full consideration of these reasons, a Court believes either, 
then it must act on the belief. Iventure*to think that the expression 


“Such weight as can legally be giyen wt.’ (p. 67) ig not correct, I know 


-> of no law which prescribes the weight to be given to any kind of evidence, 


The law merely lays down what evidence is admissible: as to the weight to 
be attached to it after admission, to the best of my belief, it is entirely 
silent, (It may be said that the second part of s, 133 of the Evidence Act 
is against this remark, But, in my opinion, that part of the section, en- 
tirely unnecessary, is inserted merely pro majore cautela, to bar a probable 
misintorpretation of the seotion), It could not, I submit, be otherwise, 
since the weight to be attached to any evidence or consideration cannot be 
the same in any two cases. 

The oase of Yasin v. King Emperor ( (1901) I. L, R, 28 Cal. 689), was 
quoted for the position that a retracted confession should carry no weight 
as against an accused othgr than the maker, and that far more corrobora- 
tion would be zzcessary than in tha case of ascomplica evidence. This case 
was not quoted in Emperor v, Kehri ( (2907) I. L.R, 29 All. 434), a case of 
six years later than Yasin’s, ingwhich a contrary view is taken, I have 
quoted this case above, . 

In my humble opinion, the law governing these cases is this, Confessions 
by co-accused may, in any circumstances whatever, be considered, The 
weight, if any to be attached to them is a matter wholly dependent on the 
individual case. Any Court would, at the best, regard them with jealousy 
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. and caution : when retracted the degree of jealousy and caution would be A, Cr. J, 


higher : when also uncorroborated the degree of jealousy and caution would 
be at its highest, But if, after consideration on this basis, a Court believes 
such a confession, it “oni, and must, act on that belief. (Why the words 
“may take into consideration’? are ysed, instead of ‘shall be relevant,” 
Ido not know, Nor why in ss. 25-27 the words “shall be proved ” are used 
instead of ‘ shall be relevant.’’) 

Once these confessions are considered against these accused there is, in 
my opinion, an end of the matter. I entirely believe the confessions and can 
see no reason, neither is any suggested, why any one of accused should 
falsely implicate any other. It was argued in defence that all would 

‘naturally implicate accused 1 bacausze he had “split”. But none of them 
‘knew this: the fact was mentioned for the first time in this Court, 


` The accused appealed to the High Court. 


G. S. Rao and H. Gumaste, for the accused. 
- S. S. Patkar, Government Pleader, for the Crown. 


The appeal was argued before Heaton and Shah JJ, on the 
18th August 1913: 

The Court delivered the following judgments on the 28th 
August 1913. 


HEATON J.—In this case eleven persons were tried for 
dacoity. Seven out of the eleven either before a Third Class 
Magistrate or before the Committing Magistrate or both, con- 
fessed to their guilt and implicated the other four, As regards 
these seven there was other evidence besides their confessions, 
All eleven were convicted, and all have appealed, 

As regards the seven who made confessions, I think the 
evidence is conclusive. 

The only matter which requires serious consideration as 
regards them is whether to their confessions the provisions of 
s, 24 of the Indian Evidence Act apply, so as to render them 
irrelevant. The matter was considered by the trying Judge 
and he came to the conclusion that the confessions were 
relevant. Accused r confessed only to the Committing Magis- 
trate and accused 2 and 5 before the Committing Magistrate 
confirmed the confessions they had previously made. Before 
the Committing Magistrate accused 3, 6,7 and 8 repudiated 
their conféssions and two of them Nos. 6 and 7 produced 
written statements. These two therefore had evidently care- 
fully considered the matter. I infer that the others had done 
the same. Hence the fact that -accused 1,2 and 5 confessed 
to the Committing Magistrateis in the circumstances a peculiar- 
ly- strong reason for holding that the confessions of all were 
given in a way that did not offend against the provisions of sS, 
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A. Ox J. 24 of the Evidence Act. This inference is confirmed by the 
1918 ‘manner in which the confessions were recorded and by the 
~~ assurance of the Magistrate who recorded them that they were 
Eupzrog voluntarily made. . 

v. Against this is the circumstance thatthe confessing accused 
Gangara were in each instance for three or four days in the custody of 
Heaton J, the Police before they confessed and that whilst in such 

— ë custody they produced property alleged to be stolen. How 
jt came about that they were so long in police custody does y 
not appear. Accused 3, 6,7 and 8 were all defended by three” 
pleaders but no cross-examination of witnesses was directed 
to this matter. The Magistrate who recorded the confessions 
was aware of it: yet he was satisfied that the confessions 
were voluntary, 

I do not find any good reason for rejecting these confessions, ` 
They appear to me to be relevant. 

I would therefore confirm the convictions of accused 
Nos. 1, 2, 3,5, 6, 7 and 8. 

As regards the other four, questions on which my learned 
colleague and myself are not agreed have arisen. ž 

Against the other four, there is nothing substantial to show 
that they took partin the dacoity except the confessions of the 
other seven. It has been contended first of all that, as was decid- 
ed in the case of Queen-Empress v. Khundiaa), the confession of 
a co-accused is not technically evidence, and that, therefore, a 
conviction based on the confession of co-accused, whether one 
or more than one, is illegal. Asto this point, so far as my 
own knowledge goes, the ruling where it asserts that the 
confession of a co-accused is not evidence, has not in practice 
been followed. The confession of a co-accused has always 
within my experience been treated as evidence. The Special 
Tribunal of three Judges, of which I was a member, which tried 
the Nasik Conspiracy case, certainly did treat the confessions 
of co-accused person, as evidence. These confessions were 
tested as far as possible, and were weighed by such knowledge 
and experience as we possessed, and we determined whether 
they had or had not probative force: that is to say, we dealt 
with them precisely as if they were evidence. Undoubtedly, 
in my opinion, they fall within the definition of evidence in 
the Evidence Act; for, these confessions are documents sub- 
mitted to the inspection of the Court. Then s. 30 by its own 
terms applies only where the confession is proved ; that i is it 


(1) (1890) I. L, R, 15 Bom, 66. 
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applies only to a confession which has become evidence in the 
case, and the section provides that it may then be taken 
into consideration against the person implicated as 
wellas against the person making it. These words, in 
my judgment, are exactly appropriate to making the 
confession, which is already evidence in the case, evidence 
against the person implicated as wellas the other accused. 


N, There are authorities on the point but the only one I will 


X refer to is Empress v. Ashootosh Chuckerbutty (1). In this case 


the Judges did regard the confession of a co-accused as evidence 
for reasons which to me are convincing. Therefore it is that 
I feel bound to decline to follow the ruling in Khandia’s case 
and feel that I must treat the confessions of the co-accused as 
evidence for the purpose of all the accused. 

The second point is that even so regarding the confessions, 
they are evidence of so peculiar a character that to founda 
conviction on that class of evidence alone is illegal, and for 
this proposition there is the authority of the Calcutta case 
already referred to. But to this proposition also I must 
respectfully demur. There is, I believe, no law whatever 
prescribing the credibility of evidence. Matters relating to 
the admission of evidence arg matters of law, but the credibi- 
lity of evidence is a matter left to the knowledge, experience 
and logic of the Court that has to decide on the evidence, I 
think that much of the confusion which has arisen, more parti- 
cularly in the case of accomplice evidence, has arisen out of 
the fact, that questions of credence and questions of law have 
not been rigorously kept apart but have been confused toge- 
ther. Moreover, I think that if a Court lays down a rule touch- 
ing the credibility of evidence, it does that which it has no 
authority todo and which it ought to be against the con- 
science of the Court to do. How cana Court, however eminent, 
lawfully say that a Jury in some future case shall not be con- 
vinced by some particular class of evidence? 

Dealing with cases of the four appellants against whom there 
is nothing but the confessions of co-accused, the matter in my 
judgment stands thus. The confessions are admissible in 
evidence. They are not found by the Sessions Judge to offend 
against any of thé provisions of the Indian Evidence Act, and 
I do not think they do so offend. I think also that they 
are substantially true statementsand are not the result of 
police or other tutoring. A careful perusal of the statements 
F et A E O S 


z (1) (1878) I, D, R. 4 Oal, 483, 
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` my mind, as a matter of human knowledge and experience, it. 
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themselves convinces me of this, Itis perfectly true that you 
cannot from the statements collectively gather with absolute 
precision either what the maker of each statement himself did 
or what each one of the others did. But this, it seems to me, 
is due to the fact that each of these accused persons told his 
own story in his own’ way. I have, therefore, come to the 
conclusion that we have here the implication of four accused 
persons from seven different and independent sources, To 


is almost inconceivable that seven men should independently’ 
falsely accuse the same four persons. If, as I believe to be 
the case, the seven accused have independently implicated the. 
other four, then I regard the evidence in this case as coming 
nearer to scientific proof than is to be found in the majority 
of cases in which persons are convicted. i 
It has, I am aware, been held, and it is often argued, that one 
accomplice or one - co-accused cannot corroborate another. 
Why this argument is advanced is difficult to understand, when 


_ one refers to the comment on ill. (4) to s. 114 of the Evidence 


Act. That comment gives precisely this kind of corroboration 
as in certain circumstances a sound foundation for belief. 

T should, therefore, confirm the convictions of atl the eleven 
accused, but as my learned colledgue is of a different opinion 
as regards accused Nos, 4,9, 10 and t1, this case will, as re- 
gards them, have to be referred to @ third Judge. 


-SHAH J.—In this case eleven persons were jointly tried on 
a charge of dacoity under s. 395 of the Indian Penal Code. 
All of them have been found guilty by the lower Court. 

The present appeal is preferred by accused Nos. 4, 9, 10 & IL 

There can be no doubt in this case that a dacoity was 
committed at the house of one Aminappa. The main ques- 
tion in the appeal is whether the accused Nos, 4, 9, 10 and Ir 
are proved to have taken part in the dacoity. The case 
against them rests chiefly upon the confessional statements of 
co-accused Nos. 1 to 3 and 5 to 8. 


In addition to these statements the learned Government - 


Pleader has relied upon two circumstances: -viz. (1) the 
production of certain cash by accused No. 4; and (2) the 
conduct of . accused Nos. 9 to rr in remaining absent 
from the usual quarters for some time. The learned 
Sessions Judge does not attach much importance to these 
circumstances. I think that the production of cashj 


Went Ey TS 
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which is not identified as being part of the loot, doesnot A. On J. 
afford any corroboration of the guilt of accused No. 4. ÅS 1913 
regards the conduct of accused No. 9 to 11,1 am unable ~~ 
to attach much weight to it, as by itself it is quite insufficient Euprror 
to afford any material corroboration to the confessional state- v. 
È ments of the co-accused. The two accused Nos. 9 and roin @ANG4PA 
fact surrendered not long after the warrants were issued. The Shah J. 
case against the. appellants must rest ultimately on the ~~ 
AS confessions of the co-accused. I agree with the Sessions 
“Judge that “ If these four accused persons are to be convicted, 
the convictions can be based only on the confessions of 
co-accused considered against them under s. 30 of the 
Evidence Act.” 


` 


Coming now to these confessions the learned Sessions Judge 
has declined to follow the ruling of this Court in Queen 
Empress v. Khandia (4) and has given his reasons for adopting 
the view that ifa Judge feels convinced of the truth of the 
story as contained in the confessions of the co-accused, not 
only may he consider the statements but he is bound to act 
upon them even though there may be no evidence outside 
those statements to corroborate the story in material parti- 
culars. Iam unable to agree with the Sessions Judge in his 
view that the decisions of this Court and of all the other High 
Courts in India, at least Madras and Calcutta High Courts, have 
put an erroneous interpregation upon s. 30 of the Evidence 
Act. I feel clear that the confessions of co-accused may be 
taken into consideration under s, 30 of the Indian Evidence 
Act along with other evidence in the case: but if there is no 
evidence in the case outside these Statements, a conviction 
based only upon the confessions of the co-accused is not good 
in law. The confessions of the co-accused could not be 
considered at all against the other accused but for the 
provisions of s 30 of the Indian Evidence Act, These 
confessional statements are not made on oath and have 
not been tested by cross-examination. Their eviden- 
tiary value is very low.: They stand on a much lower 
footing than the evidence of an accomplice. Itis clear there- 
fore that obvious considerations of justice require that a Court, 
before acting upon such statement’, should insist upon inə 
dependent corroboration from other evidence in the case in 
material particulars, particularly as to identity, 
eee 
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A. Or. J. It is not a mattér of much moment to my mind whether these 
1918 statements are treated as evidence in the case or are treated ` 
“> as matter which may be taken into consideration under s. 30 

Eursror Of the Indian Evidence Act. The substantial distinction 
v. which the Courts have insisted upon is that the matter (or 
Gangara evidence) which may be taken into consideration under s. 30 
Shah J. Of the Evidence Act stands on a different footing from the 
— other evidence in the case. No matter which can be taken 
into consideration only under s. 30 if there is no evidence, oe 
other than such matter, can form the basis of a legal convic- 
tion. lunderstand this to be the effect of the rulings td 
which I shall presently refer. 

The Madras High Court has consistently adopted this view 
almost ever since the passing of the Evidence Act: see the 
Proceedings dated 24th January 1873 ®; Reg. v. Ambigara 
Hulagu (2); Giddigadu v. Emperor (3). 

A Full Bench of the Calcutta High Court so far back as 1878 
accepted -this view in the case of Empress v. Ashootosh Chuc- 
herbutty(#. The same conclusion has been expressed in 
the recént case of Emperor v. Lalit Mohan Chuckerbutty() 
by Jenkins C. J. as follows :— 

‘ The language of the section is guarded, and the history of this Act leaves 
We inno doubt that this section was designedly framed in these terms, 
While admissions, a word which embraces confessions, are by s. 21 relevant, 
and may be provedas against the person making them, all that s. 30 pro- 
vides is, that the Court may take into eonsideration, as against other 
persons, This distinction of language is significant, and it appears to me 
that its true effect is, that the Court can only treat a confession as lending 
assurance to other evidence against a co-accused. Thus to illustrate my 
meaning, in the view I take, a conviction on the confession of a co-accused 
alone would be bad inlaw. ‘his reading of the section appears to me to 
gain confirmation from the language of s. 5”. 

The Allahabad High Court also accepted this view in 
Empress of India v. Bhawani ©) and Queen-Empress v. 
Nirmal Das). It was suggested in the course of the argument 
that the Allahabad High Court has dissented from the view in 
the case of Emperor v. Kehri(8). In this case no reference 
is made to Nirmal* Das’ case, and, as I read the judgments, 
I think that the observations of the learned Judges expressing 
their dissent from the view of law taken in the Calcutta Full 
Bench case were not necessary for the decision of the case. 


ee a E A a 
(1) (1873) 1 M: H. O. App. 35: (5) (2911) I. L. R. 38 Cal, 559, 588, 
(2) (1876) L. L, R. 1 Mad, 163. (6) (1878) I, L. R. 1 All. 664. 

(3) (1909) I. L. R. 33 Mad. 46, (7) (2900) I. L. R, 22 All. 445. 


(4) (1878) I. L, R, 4 Cal, 483, (8) (2907) I. L. R: 29 All, 434, 
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? VOL. xV.] THÉ BOMBAY LAW REPORTER. 985 


At any rate, the fact remains that the Allahabad High Court A. Cr. J. 
has not definitely dissented from the views accepted by it in 1913 


Nirmal Das’ case. -~ 
'- So far as this Court is concérned, it has consistently taken Emraror 
‘the view which has found favour with the Calcutta and Madras V. 


} High Courts: see Reg. v. Timava 0) and Queen-Empress Giroari 


V- Khandia bin Pandu. So far as I know this Court Shah J. 
‘ “has never allowed a conviction based entirely upon the ~~ 
= confession of co-accused to stand. It was argued by 

“the Government Pleader that the judgment in the Nasik 

‘Conspiracy case is not consistent with this view. I do 

not find any thing in that judgment which can be said to be 

‘in conflict with the rulings of this Court. It shows that the 

confessions of co-accused were considered against other accused 

‘under s, 30 either as-evidence or matter which may he taken 

into consideration under the said section. The question whether 

the confessions of co-accused when taken into consideration 
under s. 30 could form the basis of a conviction in the absence 

‘of other evidence in the case apparently did not arise and 

‘was not considered in that case. 

By the decisions of this Court I am bound. I may add, how- 
ever, that I entirely agree with the decisions, which, broadly 
speaking, accept the ‘view adopted by this Court. In my 
‘opinion they lay down a safe and sound rule that no conviction 
based only upon matter’ which can be taken into considera- 
tion under s. 30 is good in law. 
+- There is one more consideration to which I may advert. 
‘It is a significant fact that though by Act III of 1891 a proviso 
“was added to s. 30 with a view to get rid of the effect of 
‘certain rulings, such as Reg. v. Amrita Govinda (8) and Badi v. 
‘Queen Empress (4), nothing was done then nor has anything 
been done thereafter by the Legislature to get rid of the effect 
‘of ‘the ‘rulings on this point by adding any proviso to that 
Section or ‘by adding’ appropriate words to s. 133 of the 
‘Evidence Act. 

" Ido not ‘consider it necessary to refer to the law relating to 

the evidence of an accomplice in connection with this point. 

Imay, however, ‘add that ill. (4) to s. 114 in my opinion 

refers to the testimony of an ‘accomplice, The other illustra- 

‘tions qualifying ill. (b) also have reference to such testimony 

‘and have'nd bearing whatever on the present question relating 

(1) (1876) Unrep. Cr. U. 108, (8) (1873) 10 B. H, 0. R. 497. 
` > (2) (1896) I, L. R; 15 Bom. 66. (4) (1884) I. L. R. 7 Mad. 579, 

k 124 
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_, A. Cr. J. tothe confessions of co-accused to be taken into consideration 
1918 under S. 30. 


~ In this case there being no other evidence tending to the 
Ememror convictions of these appellants and the confessions of the co- 

v. accused being insufficient by themselves to justify these 
GANGAPA convictions, 1 would allow this appeal. oe 
Shab J. Assuming for the sake of argument, however, that the , 


confessions of the co-accused may form the basis of alegal ; 
conviction, I have to consider whether the confessions of the Ja 
co-accused in this case corroborate one another in material 
particulars and prove beyond reasonable doubt that the 
appellants took part in the dacoity. The confessions to be 
considered are made by accused No. 1 before the Committing 
Magistrate, by accused Nos. 2 and 5 before a Third Class 
Magistrate and adhered to before the Committing Magistrate, 
and by accused Nos. 3, 6, 7 and 8 before a Third, Class 
Magistrate. The accused Nos. 3, 6, 7 and 8 retracted their 
confessions before the Committing Magistrate and adhered to 
their retractations in the Sessions Court. The other accused 
Nos. 1, 2 and 5 have retracted their confessions in the Sessions 
Court. : 

In the first place, as all the- confessions are retracted, it is 
most unsafe to place any reliance on them against the co- 
accused. Secondly, itis clear in this case that these several 
accused were not arrested on the spot, and the account which 
they give in their respective corffessions is not an account 
given soon after the occurrence. If the dates, on which these 
several accused were arrested, when they were brought to 
Islampur, and when all of them except No. 1 were taken to the 
Third Class Magistrate for having their confessions recorded, 
be carefully examined, it is clear that there is no guarantee in 
the present case that all the accused were kept separate and 
that they gave their accounts independently of one another. 
From the accounts which they give of the occurrence, and 
particularly of the persons who took part in the dacoity, I am 
unable to say that previous concert is highly improbable. 
None of these confessing co-accused is entitled to any parti- 
cular consideration on the score of good character. In fact 
none of the conditions, contemplated in the illustrations 
qualifying ill. (2) to s. 114 is found to exist in the present case. 

Further these statements have not been and cannot be 
tested by cross-examination and are not made on oath. Iam 
unable to agree with the learned Sessions Judge when he says 


A 
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that in this case he has no doubt that any degree of cross- A. Cr. J. 


examination would only have confirmed the truth of the 
confessions. This isan assumption which it is easy to make 
but difficult to substantiate. I, for my part,am unable to say 
that cross-examination would have only confirmed the truth 
of the statements in this particular case. 

Having regard to all these considerations, I am unable to 
place any reliance upon the confessions of the co-accused so far 
as they implicate persons other than those making the confes- 
‘sions. I do not consider it necessary to enter into a detailed 
consideration of these statements. After considering them care- 
fully I feel clear that they fail to establish beyond reasonable 


` doubt that the present appellants took part in the dacoity. 


I am of opinion, therefore, that the convictions and sentences 
should be set aside and the appellants (i.e. accused Nos. 4, 9» 
to and 11) acquitted. 


OWING to this difference of opinion, the appeal was heard by 
Macleod J. on the 13th September 1913. 


Desai, with G. S. Rao and H. B. Gumaste, for the appellants. 
—It is undisputed that the only evidence against the appellants 
is the confessions made by seven co-accused at the trial. These 
confessions are no evidence and cannot by themselves support 
the convictions of the appellants. 

I submit, first, that the Sessions Judge was bound by the 
decision of Queen-Empress y. Khandia bin Pandu); and he 
ought accordingly to have acquitted the appellants. Secondly, 
the confession of a. co-accused is no evidence; the Court may 
take it into consideration; but no conviction can be based 
on it so long as it is uncorroborated. Thirdly, even if the Court 


- treatitas evidence, then regard must be had to the rule of con- 


struction laid down in. an unbroken series of decisions in this 
Court that the uncorroborated confession of a co-accused is not 
enough to warrant the conviction of the accused. 

The decision in Queen-Empress v. Khandia bin Pandu() 
was binding on the Sessions Judge. ‘The appeal should, 
therefore, be allowed on this short point, and the appel- 
lants should be acquitted. E 

Secondly, the confession of a co accused is not evidence as 
defined in s. 3 of the Indian Evidence Act, since the co-accused 
is not a witness, nor is his confession a documentary evidence. 
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Section 30 also does not make it evidence. It can at mọst be 
supplementary evidence, but not eyidence by itself.. In other 
words, it is quasi evidence, its effect being limited: Queen, 
Empress v. Khandia bin Pandu); Emperer v.. Lalit Mohan 
Chuckerbutiy (?), 

Thirdly, the point is concluded by a long series ar decisions 
in every High Court: Queen v. Chunder Bhuttacharjee (3) ; 
Barindra Kumar Ghose v. Emperor 4); Reg. v. Ambigara 
Hulagu (5); Giddigadu v. Emperor (6); Queen-Empress v,, 
Dosa Jiva 0); Queen-Empress v. Khandia bin Pandu 8); Reg.’ 
v. Wasapa (9); Queen-Empress v. Bayaji°) ; Queen-Empress. y. 
Ganapabhat (a1), The case of Emperor v. Kehri 02) is against 
the current; but it appears that the confession there was 
corroborated. 

Further, the confessions in the present case are all retracted, 
The retractation may not have any effect against: the confessing 
accused ; but as against the co-accused, a retracted confession 
has no” weight. at all : Yasin v. King-Emperor (13), 


Strangman (Advocate General), ‘with -5.S. Patkar, Güvem 
ment Pleader, for.the Crown.—Séction 30.of the Indian Evid- 
ence Act says.that the Court may. take the confession of-a 
co-accused into consideration. It can only do so’by treating 
it as evidence. The Evidence Act states: first.of all, what is 
evidence. It then proceeds to consider,. what..is relevant 
evidence ; and it finally addresses it%elf to the question, what 
evidence amounts to proof. .It provides nowhere for, the 
quantum of evidence to be given in any particular case... The 
confession of a co-accused is evidence; anda conviction may 
be founded on that evidence: Emperor v. Kehri U4). 

In the present case, seven accused persons have confessed, 
several of them on more than one occasion. Each of them 
is corroborated in material particulars by the remaining 
confessions, They are cumulative. They are believed by the 
Sessions Judge to be true. They can, therefore, support by 
themselves the convictions of the appellants. - 





Desai, in reply. ; i Cur. adi. dult: 
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MACLEOD J.—In this case eleven persons were tried jointly A. Cr. J. 


before the Sessions J udge of Bijapur sitting with Assessors on. 
a, charge of dacoity. All were found guilty and sentenced to 
various terms of imprisonment. 

Accused Nos. 4, 9, 10 and ir preferred an appeal to the 
High Court which ‘was heard by Heaton and Shah Jj. . The 
learned Judges having differed, the appeal has been referred to 
me for final decision. 

-It is admitted that there is nothing on the bacon which can 
be said to implicate the appellants in the dacoity, which i un- 
doubtedly, was committed on the 18- Ig January 1913, except 
the confessions of the othér seven persons who were.tried jointly 
with the appellants. No. 1 confessed before the Committing 
Magistrate ; Nos. 2 and 5 confessed’ before the Third Class 
Magistrate and the Committing Magistrate; Nos. 31 6, 7,8 
ce2fessed before the Third Class Magistrate but Tetracted their 
confessions before ` the’ Committing Magistrate. ‘efore the 
Sessions J udge all the confessions were retractéd. ote 

‘Section 30 of the Evidence Act is as follows :— 
“When more persons than one are being tried jointly for the same offence: 
aiid a confession made by one of such persons affecting himself and some 
other of such persons is proved, the Court may take into consideration 


such confession as against such ‘other person as well as against the person 
who makes such confession.” 


i 


‘It ‘seems ‘surprising that this section which has given 
rise to so much discussion, so much ‘conflict of judicial opinion, 
as to its real meaning, should have continued to exist without 
amendment, 

The confessions made’ by the co-accused affecting them- 
selves and the appellants having been -provéd the Court. was 
entitled to take them into consideration as against the appel- 
‘lants. 

It seems'tb'me immaterial whether ‘such a confession is 
called * evidence’ or ‘matter’. If anything that a Court may 
take into consideration to enable it to come to a conclusion 
whether the guilt of an accused person is proved, canbe called 
evidence, then tlie conféssion is evidence, but that part of it 
‘which affects another accused is not evidence as defined by 
‘the Act, and the fact that it is inctuded in the’ Magistiate’s 
‘record of what the confessing ‘accused ‘admitted against him- 
‘self, Which is relevant, in my opinion makes no difference. 

‘It‘ha’ been argued ‘for the- appellants. that as a matter of law 
the Court could not conyict on these confessions standing by 
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themselves, that the confessions referred to ins. 30 must be 
unretracted confessions, and that in any event the section must 
be read as if it said that the confessions might only be taken 
into consideration along with other evidence against the 
accused. 

I do not think that ‘ confession’ in s. 30 can be restricted to 
an unretracted confession, as once a confession is proved it may 


_ be taken into consideration, Nor.do I think that words can, 
_ be read into the section when there is nothing in the section Z : 


to fetter the discretion of the Court, or that there is anything 
in the section itself which prevents a Court from convicting 
after taking the confession into consideration. : 

But'l do think that the High Courts in India have, as they are 
clearly entitled to do, laid down rules of practice which deserve 
all‘the reverence of law, so that they ought to be observed by 
Judges when exercising their discretion under s. 30. 

It was decided in this Court in Queen-Empressv. Khandia (1) 
that a conviction founded, solely on the confessions of co- 
accused could not be sustained. My brother Heaton has 
declined to follow that decision because the ratio decidendi was 
that the confessions of the co-accused were not technically 
evidence within the definition of s. 3 of the Act, arid this Court 
has since then repeatedly held that such confessions were 
evidence. But as I have already stated, if these confessions 
can be called evidence, it can omy be by using the word 
‘evidence’ in a wider sense as meaning ‘any matter which the 
Court may take into consideration.’ 

In my opinion this decision laid down a definite rule of 
practicé and not shaving been reversed by any later decision it 
is binding on me. 

The confession-of a co-accused stands on quite a different 
footing to the testimony of an accomplice, which the Evidence 
Act treats as having a higher probative value than ` similar 
evidence has according to- English law. In England it is a rule 
of practice that Judges should direct a Jury to acquit unless 
they, consider that the testimony of an accomplice is cor- 
roborated i in material particulars by independent evidence. 
In India aJ uidge is entitled to direct a Jury that they may 
convict, on the testimoiiy, of an accomplice without corrobora- 
tion if they believe it, provided they are duly caŭfióned. Xgain 
the testimony of an accomplice may: be orroboratéd by’ the 

EY 
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accounts given by other accomplices (s. 114, ill. (5) ) whereas in 
England the‘corroboration must be by independent evidence. 

In my opinion a Judge sitting with Assessors ought never to 
convict an aie solely on the confession of a co-accused, since 
he has no materials before him to enable him to decide whether 
as against the accused it is true or false. If heis sitting witha 
Jury, he has a discretion, either to withdraw the confession from 
the Jury, or to put it before them with the direction that they 
ought to acquit unless it is corroborated in material particulars 
_ by independent evidence. It has been contended by the 
prosecution that seven co-accused in this case have made 
confessions before a Magistrate, affecting themselves and the 
appellants, and that therefore each confession has been cor- 
roborated by the others. Iagree with my brother Shah that 
s. 114, ill. (ò), only applies to the testimony of an accomplice 
given on oath before the Court, and not to confessions before 
a Magistrate. Once it is laid down that a Court ought not 
to convict on the confession of the co-accused, it follows that it 
ought not to convict however many of the co-accused have 
confessed. I agree with my brother Shah that the convictions 
and sentences should be set aside and the appellants acquitted. 

Rs, 240 taken from accused 4 to be returned to him. 


Appeal allowed. 





= Before Mr, J ustide Batchelor and Mr. Justice Shah. 


EMPEROR. 
v. 


MARTU VITHOBA PRABHU.* 


Penal Code (Act XLV of 1860), Secs. 307, 324—Hurt with dangerous 
weapon—Wound with axe—-Attempt to murder. ` 


A person striking his wife on her neck with an axe, and causing an 
incised wound, is guilty of voluntarily causing simple ‘hurt. by a 
dangerous weapon (8. 324 of the Indian Penal Code) and not of attempt 
to murder (8: 307) i . 

Section 307 of the Indian Penal Code provides i in torma for the punish- 


would be guilty of murder, ` The only’ act which can fall” “witht the 
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purview of the section isan act which by itself must be ordinarily 
capable of causing death-in the natural and ordinary course of events. 


MARTU (the accused). was tried for an offence of attempt 


_to murder, in that he struck his wife Bhagirathibai a blow on 
„her neck with an axe. The wound. caused, was an incised 


wound 13 inches long, 4 of an inch broad ‘and 1-8 of an inch 
deep. Blood flowed from the wound all over the neck and, she 


“became unconscious. The defence of the accused was that, he 


dropped.the axe by accident. 


The accused was tried by the Sessions Judge with “assessors. 7 


` Their, opinión was that the accused had caused simple- ‘hurt 


_on the following grounds : — 


to his wife. The learned Judge did not agree with this opinion; 


and, he convicted the accused of attempt to murder (s. 307) 
and sentenced him to suffer seven, years’ ng imprisonment, 


‘The assessors, while apparently accepting this general view of the facts, 
are unwilling to infər that accused intended to cause more serious injury 
than he “actually inflicted, and so would convict him of simple hurt. It 
seems to me that this is an evasion of the clear result of the premises. 


An axeisnot an ordinary weapon for. mere marital chastisement. To 


- infer:that he merely intended to make a not very serious incised wound‘is 


in the circumstances of the case absurd....Considering the nature of the 
weapon and the position of the wound, just below the neck, ft seems to me 
only one inference is reasonably possible and that is that the intention was 
to cause death. The weapon was in itself. quite sufficient to cause such an 
effect. the failure was purely due to causes „beyond the accused’s control— 
his lack of nerve and the intervention of Tamanna. » 


The accused appealed to the High Court. 
S. S. Patkar, Government Pleader, for the Crown. 


4 


BATCHELOR J :—This is an appeal against a conviction of 


` the offence of attempt to murder under s. 307 of the Indiàn 


Penal Code. The accused under that section’ was ‘sentenced 


. to seven years’ rigorous opnsonment by the learned Sessions 


J udge of Kanara. , 
' On the'admission of this appeal, notice'was'directed to issue, 
and we have been'assisted by the argument of the learned 


-Government‘Pleader; but there has been no appearance on 
“behalf of the accused, In these circumstances it is a’ matter 
‘of satisfaction that there exists no room for doubt as.to the 


facts of the case. It is abundantly proved that the facts are 


‘as the learned Judge below has found them, that is to” say, 


that the accused struck his wife on her neck with an axe 
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and that the result of the blow in fact was an incised wound 
which amounted in law to simple hurt only within the mean- 
ing of the Indian Penal Code. The question is, whether, in the 
circumstances of the case, the learned J udge is right in apply- 
ing s. 307 to the facts, or whether the accused is liable only to 
a conviction under s, 324, that is, conviction of an offence of 
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voluntarily causing simple hurt by a dangerous weapon. It Batchelor J, 


appears to us that the latter is the true view, and that the 
learned Judge was wrong in applying s. 307. That section 
provides in terms for the punishment of a person who does 
any act with such intention or knowledge and under such 
circumstances that if he by that act caused death, he would 
be guilty of murder. It seems clear on these words, and still 
clearer from the illustrations appended to the section, that the 
only act which could fall within the purview of the section 
is an act which by itself must be ordinarily capable of causing 
death in the natural and ordinary course of events, and that 
is the view which was taken of the section by this Court in 
Reg. v. Francis Cassidy 0) where the scope and meaning of 
this section are fully discussed. Now, although a hatchet is a 
dangérous weapon, a blow with itis not, in our opinion, an 
act ordinarily capable of causing death in the natural and 
ordinary course of events. ‘On the contrary, we should say 
that whethera blow witha hatchet is or is not capable of 
causing such a result musè depend upon the particular nature 
of the blow inflicted. It seems to us, therefore, that this is 
‘a case where the accused’s criminal liability must be limited 
to the act which he in fact did, and cannot be extended so 
as to embrace the consequences of another act which he 
might have done but did not do. 

We think, therefore, that the conviction and sentence under 
s. 307 must be reversed and the accused must be convicted 
under s. 324 of the Indian Penal Code, and he should, we 
think, be sentenced to one year’s rigorous imprisonment. 


Conviction and sentence altered. 


(2) (1867) 4 B, H., ©. R, (Cr, 0.47. 
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g Before Ur, Justice Batchelor and Mr. Justice Shah, 


EMPEROR 
v 


HARIDAS LAKHMIDAS, * 


Coasting Vessels Act: (XIX of 1838), Secs. 4, 7—Certificate of Registry— 
Certificate in father’s name—On father’s death, his son though joint and 
carrying on business in the same name must obiain new certificate. 


A certificate of registry of a craft was issued, under s. 7 of the Coast- 
ing Vessels Act, 1838, ia the name of a person who traded jointly with 
his son, On his death, the son carried on the buiness as before in the 
father’s name; and did not obtain a fresh certificate for the craft. He 
was accordingly prosecuted for plying the craft without a certificate, un 
ders-13 of the Act; but was acquitted by the Magistrate. The Govern- 
ment having appealed :— 

Held, that the craft having been registered inthe father’s name as 
gole owner, the ownership passed in the event of his death to his son 
who Was bound to obtain a certificate under s. 4 of the Coasting Vessels 
Act, and that the son had, therefore, committed an offence punishable 

under s. 13 of the Act. 


ONE Lakmidas Kurji was the registered owner ofa craft, 
which he plied for hire. The certificate of registry, under s. 7 
of the Coasting Vessels Act, 1838, was issued in hisname. The 
business was carried on by a firm styled Lakhmidas Kurji and 
consisting of Lakhmidas and his son, who lived as joint family. 
On Lakhmidas’ death, his son Haridas carried on the business 
as before and inthe same style. He did not obtain a fresh 
certificate of registry, under s. 4 of the Act, which provided “and 
whenever any change shall take place in the name or names of 
the owner or owners thereof, such registry shall be made 
again.” : 

Haridas was, on these facts, prosecuted for an offence punish- 
able under s. 13 of the Act. 

The trying Magistrate acquitted him, on the following 
grounds :— i 


“ If the firm managed ‘by Haridas retains the name of Lakhmidas Kurji 
to perpétuate his memory or because he was assisted by good fortune in the 
history of the family, Ido not jhink there has been any change of name, 
or names of the owners. The name remains the sams. Section 4 has 
therefore no application, The firm retains the name of the deceased for 


aorotoro Po Me a UII 
. x Criminal Appeal No. 204 of 1913, by Manilal Ajitray, First Class 
by the Government of Bombay, Magistrate at Thana, 

from an order of acquittal passed 
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its business dealings and the ship” belongs tothe firm, , So there has been 
no change of name and the accused has not made himself punishable under 
ss. 4 and 7 of the Act. 


The Government of Bombay appealed against the order of 
acquittal. 


S. S. Patkar, Government Pleader, for the Crown. 
K. H. Kelkar, for the respondent. 


BATCHELOR J.—This is an appeal by the Government of 
Bombay against the acquittal of one Haridas Lakhmidas who 
was accused of having committed an offence punishable under 
s. 13 of the Coasting Vessels Act XIX of 1838, in that, being the 
owner of a harbour-craft, he plied the craft for hire without 
getting the certificate of registry required by ss. 4 and 7 of 
the Act. 

It appears that Haridas Lakhmidas, the accused, and his 
brother and father were members of a joint Hindu family, and 
the craft was registered in the name of the father Lakhmidas 
Kurji, who died in June r912. Under s. 4 of the Act a 
second registration is required whenever any change takes 
place in the name of the owner of any harbour-craft. The learn. 
ed Magistrate, however, who tried the accused, acquitted him 
on the ground that in this case the necessity for a second 
registration was avoided inasmuch as the business now con+ 
ducted by the son, the accused, retained the name of the 
father Lakhmidas Kurji. Mr. Kelkar, who has endeavoured 
to support the learned Magistrate’s judgment has put it upon 
the ground that the real owners of this craft, when it was regis- 
tered in the name of the father were the father and the two 
brothers, and that the father’s death does not constitute a 
change in the ownership of the craft. It appears to us, however, 
that the words of the Act are too clear to admit of any such 
constructionas this. Sections 4 and 7of the Act andthe 
Schedule appended to it seem to us to show that the Act requires 
the certification ofa certain individual or individuals as being the 
owner or-owners of the harbour-craft. In this case, admittedly, 
the craft was registered in the name of the father Lakhmidas. 
According to the Schedule, theréfore, it was certified that 
Lakhmidas was the sole owner of this craft. When Lakhmidas 
died in June 1912, he was no longer the sole owner of the 

craft, and it follows that there was a change in the ownership 
` of the craft which, previously owned by Lakhmidas was now 
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A. Os. J. owned by the present accused. That being so, it was, in our 
1913 opinion, incumbent upon the accused under s. 4 of the Act to 
cy takeout another registration. Since he did not do so, he is 

Exemror liable to the penalty prescribed by s. 13 as the punishment for 

v.. an owner of a harbour-craft who is guilty of this omission. The 

-HARIDAS result is that under that section the accused, who must be 

Batohelor J. convicted of the offence imputed to him, is subject toa fine of 

“ Rs. ro, and following the decision in Empress v. Mhasnya 
Ramat) we direct that he pay this fine of Rs. 10. 





CRIMINAL REVISION. 





Before Mr, Justice Heaton and Mr, Justice Shah, 


1913 EMPEROR 
—~ v. 7 
August 26, a LADHU RAMJI JESSA.” 


Indidn Railways Act (IX of 1890), See. 118—Passenger—Licensed sweet 
meat seller—Standing on foot board of a carriage in motion to recover dues. 


The accused, a licensed sweetmeat seller at a railway station, stepp- 
ed on a foot board of a carriage in motion, to recover the price of 
some sweets he had gold to a passenger; and got down shortly after. 
For this act, he was convicted under s. 118 (2) of the Indian Railways 
Act, 1890, The accused having applied to" the High Court :— z 


Held, reversing the conviction and sentence, that the accused was not 
n passenger within the meaning of | 8.118 of the Indian Railways Act; 
and that the word “ passenger ” in the section denoted a person who, 
without the permission of a railway servant, entered any carriage of a 
railway for the purpose of travelling therein as a passenger. 


Tye accused was a licensed seller of sweet-meats at the 
Poona Railway Station. He sold one day eight annas worth 
of sweets to a passenger ina train standing at the station. 

- ‘The train started and the accused got on the foot-board of the 
carriage to recover eight annas from the passenger. He was 
warned by the Police not to remain there; but he wason the. 
footboard till the carriage passed the whole length of the 
platform ; after which he jumped off. For this act, the accused 
was convicted and sentenced under s. 118 (2), of the Indian 
Railways Act, 1890. 


* Criminal Application for Revision Clty Magistrate of Poona. 


No, 200 of 1912, from conviction and (1) (1883) I. La R. 7 Boms.280. 
sentence recorded by H. L. Cross, 
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The accused applied to the High Court under its Criminal 
Revisional Jurisdiction. 


P. D. Bhide, for the applicant. 
S. S. Patkar, Government Pleader, for the Crown. 


SHAH J.—The accused has been convicted in this case 
under s. 118 of the Indian Railways Acton the ground that 
he was a passenger at the time when he remained on the 
footboard of a railway carriage, even though warned to leave 
it, while the train was in motion. 

On a careful reading of ss. 68, 69, 113, 117, 118, 120 and 122, 
I have come to the conclusion that the word ‘passenger’ in 
s. 118is usedina restricted sense of denoting a person who, 
without the permission of a railway servant, enters any carriage 
of a railway for the purpose of travelling therein as a passenger. 
On the facts found, I am unable to say that the accused in 
this case entered the carriage for any such purpose and™that he 
was a passenger when he was on the foot-board. This being a 
penal section, I think, it should be construed strictly. It may 
be that persons other than passengers ought to be prohibited 
from resorting to this dangerous practice of being on the foot- 
board while the train is in motion; and I think itis open toa 

‘railway administration to secute that result by an appropriate 
tule under s. 47. Itis not suggested in the present case that 
the railway administratidh concerned has framed any rule 

_ which would make it penal for the present accused to do what 
he is found to haye done. 

I would, therefore, set aside the conviction and sentence and 
direct the fine, if paid, to be refunded. 


HEATON J.—I concur. I would only add that not only 
did the accused not enter the carriage for the purpose of 
travelling, but that he had no intention of doing so. I think 
therefore that-he was not a passenger within the ordinary 
meaning of that word, and I cannot see that he was a 
passenger within any special meaning ‘indicated by the 
Railway Act. 

. Rule made absolute. 
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Before Mr, Justice Batchelor and Mr. Justice Shahe 


EMPEROR 


v. 
ASHA BHATHI.* 


Criminal Procedure Code (Act V of 1898), Sec. 206—Magistrate—Committal 
of case—Connection with another case no ground for committal. 


A Magistrate of the First Class drew up, in a case of theft, a charge 
against the accused, but instead of pursuing the trial; himself, com- 
mitted the accused for trial to the Court of Session on the ground that 
the case was connected with another case in which he felt bound by 
law to commit :— 

Held, setting aside the order of commitment, that the connection 
between the two cases was not of such a character as to embarrass or 
prejadice the accused if the course prescribed by the Criminal Proce- 
dure Code had been followed. i 


THE accused were charged with the offence of theft before 
the First Class Magistrate of Kaira. The Magistrate framed a 
charge against the accused ; and he next committed them to 
take their trial before the Court ọf Session at Ahmedabad. 

The Sessions Judge referred the case to the High Court, on 


the following grounds :— È 


‘The reason given for the commitment is in my opinion no reason at all. 
The case,is of the most petty kind, and the Magistrate could have decided 
it there and then, He says that he commits the case because it is connected 
with another one which he felt bound by law to commit. The connection is 
not of such a nature as to prejudice the accused in any way in either case, 
if the two cases were kept distinct. The witnesses belong to a village near 
the Magistrate’s Court, From their point of view the maximum of conve- 
nience is attained by a trial in Kaira and not in the Sessions.” 


The reference was heard, 


S. S. Patkar, Government Pleader, for the Crown. ` 
No appearance for the accused. 


PER CurIAM.—This is a reference by the learned Sessions 
Judge of Ahmedabad in connection with certain proceedings 
upon the record of the First Class Magistrate of Kaira, Mr. 
Dosabhai Dhunjibhai Billimoria. Before that learned Magis- 


= Criminal Reference No, 49 of 1913, of Ahmedabad. 
made by E. Clements, Sessions Judge 
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trate, one Asha Bhathi and three others were charged with 
theft under s. 379 of the Indian Penal Code. The Magistrate 
drew up a charge against the three accused, but instead of try- 
ing them upon that charge himself, he has committed them 
for trial to the Court of Session on the ground that the cases 
are connected with another case in which he felt bound by law 
to commit. It.appears, however, that the connection between 
these two cases is not of such a character as to embarrass or 
prejudice the accused if the course prescribed by the Criminal 
Procedure Code is followed. We think that the reason, which 
the learned Magistrate gave for committing is not good in law 
or in fact, and that unders. 254 of the Criminal Procedure 
Code it was the Magistrate’s duty to frame in writing a charge 
against the accused and then to proceed as deesribod in ss. 256 
and the following. 

We must, therefore, quash this commitment ' and direct the 
Magistrate to conclude the trial himself. In so doing we take 
occasion to observe that it is for many reasons undesirable in 
practice that our already over-burdened Courts of Session 
should be still further burdened with the weight of cases com- 
mitted to them by Magistrates where snch Magistrates are 
themselves competent to decide the cases and no overriding 
reasons exist for committal to’ the higher Court. 


‘ Commitment quashed. 
e 





Before Mr, Justice Heaton and Mr, Justice Shah. 
EMPEROR 


Ya 


NANJI SAMAL. * 


Criminal Procedure Code (Act V of 1898), Sec, 213—Magistr rate—Committing 
a case—Reasons for committal—Regisiration Aot (XVI of 1908), 
Sec. 83 (2), 


A Magistrate duly empowered to try a case under s, 83 (2) of the 
Indian Registration Act, committed the case to ghe Court of Session 
without giving any reasons :— 


Held, that as the case was triable either by the Magistrate himself or 
by the Court of Session, the Magistrate Was bound to record not mere- 
ly reasons for not discharging the accused, but also reasons for sending 
him to the Court of Session; and that the failure to do so emanated 

- to an illegality. 


* Criminal Reference No. 61 of 1913, of Ahmedabad, 
made by E, Clements, Sessions Judge 
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THE accused was charged with an offence punishable 
under s. 82A of the Indian Registration Act, 1908, before the 
City Magistrate of Ahmedabad. 

The Magistrate committed the accused for trial before the 
Sessions Judge of Ahmedabad, without giving any reasons. 

The Sessions Judge, being of opinion that the commit 
ment was not proper, referred the case to the High Court, 
observing that “ the Magistrate has ignored the provisions of 
s. 83 (2) of the Registration Act under which the case was 
triable by himself, and gives no reasons whatever for committ- 
ing the case to this Court.” . : 


The reference was heard. 


G. N. Thakore, for the accused, 
No appearance for thé Crown. 


HEATON J.—In this case the Magistrate, as appears quite 
plainly from cl. 2 of s. 83 of the Registration Act, could have 
tried the case himself but he committed it to the Court of 
Session, He did not however give any reason why he should 
commit it rather than try it himself. The law requires that 
reasons for commitment shall be recorded (see s. 213 of the 
Criminal Procedure Code). In a case of this kind where the 
trial may either be by the Magistrate himself or by the Court 
of Session, I think that reasons for gommitment must include 
not merely reasons for not discharging the accused, but 
reasons for sending him before the Court of Session. There 
has, therefore, been a failure to comply with the law. This 
no doubt would amount to no more than an irregularity if the 
case were one which plainly ought to- be committed to the 
Sessions, But where, as appears here, the case is not one 
which ought to have been committed, then to commit without 
giving reasons is more than an irregularity. It is, it seems to 
me, an illegality. . 

For this reason I would quash the commitment and it 
follows the case will have to be disposed of by the Magistrate 
who committed it. : 
Commitment quashed, 
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PRIVY COUNCIL. 





[On appeal from the Court of the Judicial Commissioner of Oudh.] 
` Present : 


LORD ATKINSON, LORD PARKER OF WADDINGTON, SIR 
SAMUEL GRIFFITH, SIR JOHN EDGE AND MR. AMEER ALI, 


KUNWAR PARTAB SINGH 
ý. 1913 


BHABUTI SINGH. 


Praciice=Minor—Compromise on behalf of @ minor in a suit—Code of Civil 
Procedure, 1882 (Aot XIV of 1882), Secs, 441, 443 and 462— Guardian for 
suit—Suit for a declaration that a decree mude ina previous suit is not 
binding and for restoration to original position—Specific Relief Act 
(I of 1877), Sec, 42, è 


> In cases to which s. 462 of the Code of Civil Procedure, 1882, applies 
it is not sufficient proof that the exigencies of the section were complied 
with to show thatthe minor was described in the title to the suit as a 
minor ‘“ under the guardianship of a person named” and that the terms 
gf the compromise were before the Court, but there ought to be evi- 
dence that the attention of the Court was directly called to the fact 
that a nfinor was a party to the compromise, and it ought to be shown, 
by'an order on petition, otin some way not open to doubt, thal the 
leave of the Court was obtained, In the absence of evidence to that 
effect the compromise and the decree madein pursuance thereof mus} 
be.declared not binding onthe minor, who should be remitted to his 
original position, 
Manohar Lal v, Jadu Nath Singh, (1) followed. 
Where two minor defendants were described in the title of the suit 
` as minors, ‘under the guardianship of H’, but no order was made by 
the Court as required by s.443 of the Code of Civil Procedure, 1882, 
appointing the said H guardian for the.suit for the said minors: Held, 
that the said minors were not in law represented in the said suit. 

The words “guardian for the suit” ins. 441 of the Code of Civil 
Procedure, 1882, mean the guardian for the suit for a minor appointed 
by the Qourt as required by s. 443 thereof, 

Seotion 42 of the Specific Relief Act does not apply to-a suit instituted 

; by the plaintiffs seeking a declaration that a decree made in @ previcus 
suit, ‘where they were minors, was not binding on them and claiming to 
be restored tothe position which they held prior to the date of the 

decree, e 


APPEAL from a decree of the Court of the Judicial Com- 
missioner of Oudh, dated the 14th March i910, reversing a 


Reported by J. M, Parikh, Barris- (1) (1906) L R. a3 I A128. 
ter-at-Law, London. . : 


R 126 
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decree of the Court of the Subordinate Judge of Sitapur, dated 
the 29th July 1908. ` 

, The suit was instituted by the appellants, as plaintiffs, for 
a declaration that an agreement of compromise, dated the 
15th December 1899, entered into on their behalf during their 
minority and two decrees based thereon and made in two 


-previous sujts, were not binding on the plaintiffs. The Court 


of first instance decreed the suit, but the Court of appeal dis- 
missed it. : 

The factsare sufficiently stated in the judgment of their 
Lordships. à 


Arthur Grey and R. Jacob, for the appellants.—In the suit 
of the 26th June 1899 there is no evidence that the Court made . 
an Order under s. 443 of the Code of Civil Procedure, 1882, 
appointing Hari Pershad as guardian for the suit for the minors, 
who must therefore be held to have been unrepresented in 
that suit. There is no evidence even of an application for the 
appointment of a guardian for the suit supported by an affidavit 
under s. 456 of the Code. The decree made in that suit is 
liable to be discharged under s. 444 of the Code as against the 
minors, who were not represented. Againin both suits of 
1899 it was not brought to the notice of the Court that the 


- minors were parties to the compromise and no leave of the 


Court was obtained to compromise thg’ suits on behalf of the 
minors as required by s. 462 of the Code, Consequently the 
compromise and the decrees made in pursuance of it are not 
binding on the appellants : Manohar Lalv. Jadu Nath Singh). 
It was also decided in that case that the plaintiff, who was in 
a position similar to that of the appellants, was entitled to a 
declaration that the compromise and the decree were not 
binding upon him and that he should be remitted to his 
original position. It is therefore submitted that the appellants 
have claimed the right relief and that s. 42 of the Specific 
Relief Act, 1877, has no application. ' 

(De Gruyiher.—I concede that in this case that section -has ` 
no application.) oe 

If, however, there is any case for the exercise of discretion; 
it is submitted that the case i$ one in which the Court should 
exercise its discretion: sri Dut Koer v. Mussumut Hansbutti 
Koerain (2), 


The exercise of the discretion of the Court to grant orto 





(2) (1906) L. R. 33 I, A. 128. (2) (1883) L. R. 10E. A. 250, at p. 156. 
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refuse relief to the appellants is not a point of law within the 
meaning of s. 98 of the Code of Civil Procedure, 1908, and the 
Judicial Commissioners who heard the appeal not having 
differed on any question of law, the appeal should have been 
dismissed under that section. 

In any case, the learned J udges, having delivered ‘their 
judgments as judgments of the Court without any reservation, 
had no power thereafter to refer a point of law, if any, toa 
third Judge: Lal Singh v. Ghansham Singh O). Under the 
Code of 1882, s. 575, when two Judges differed, the whole case 
was referred to a third Judge. But under the Code of 1908, s. 
98, they are empowered to refer only a question of law to a 
third Judge, who cannot deal with the whole case. The judg- 
ment of the third Judge was therefore wholly irrelevant to the 
appeal except on the question whether s. 42 of the Specific 
Relief Act, 1877, applied. 

Lastly, on the facts found by the Courts below the appellants 
are entitled to the relief prayed. 7 


De Gruyther K.C. and G.R. Lowndes, for the respondent.— 
The decree made in the suit of 27th July 1899 should not be 
set aside in the absence of any evidence to show that it was 
not instituted bona fide in the interests of the appellants, and 
that the dismissal theredf was procured by fraud upon 

the appellants by the. respondent. Again if that suit had 
' been fought out there i$ nothing to show that the appellants 
would have been able to take advantage of any decree that 
might have been made therein in their favour.. Its dismissal 
therefore is not shown to have been prejudicial to the then 
interests of the appellants. Reference was also made to the 
Oudh Laws Act (XVIII of 1876), ss. 6 and 9. 

The compromise was before the Court, which passed decrees 
in both suits after considering its effect on the interests of the 
minors, who are, therefore, bound by those decrees. 


Grey replied. X 
The judgment of their Lordships was delivered by 


SIR JOHN EDGE.—The suit in which this appeal from a 
decree of the Court of the Judicial Commissioner of Oudh 
has arisen was brought by Kunwar Partab Singh and Kunwar 
Ahbaran Singh in the Court of the Subordinate Judge of 
$$ 


(1) (1887) I, L- R. 9 All. 625, 
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P. ©. Sitapur against Bhabuti Singh and others on the 22nd February 
19139 1908. The plaintiffs, who are the appellants here, sought by 
—~ their suit to have it declared thata decree which was made 

Kunwar on the 15th December 1899 in a suit for pre-emption which had 

Part4B been brought by Bhabuti Singh, who is respondent here, on 

“ue the 26th June 1899, against certain vendees and others, and in 

Brisut, Which the appellants, who were then minors, had been added 

Smaa as defendants, was not binding as against them. The plaintiffs- 

appellants also sought in this suit to have a decree set aside 

which had been made on the 15th December 1899 in a suit for 

— preemption which had been brought on the 27th July 1899 

by them under the guardianship of- one Hari Pershad against 
vendees and others and in which Bhabuti Singh had been . 
added as a defendant, and they claimed to be restored to the 
position which they had held prior to the 15th December 1899 
and such other relief as they were entitled to. 

The material facts which their Lordships find are briefly as 
follows: The plaintiffs were the sons of Raja Balbhaddar 
Singh who died on the 27th December 1897. The property of 
the joint family consisted of, amongst other things, shares in 
Mahal Ismailganj and Mahal Khushalpur, in respect of which 
Raja Balbhaddar Singh was at his death recorded in the Reve- 
nue Papers as the proprietor. After the death of Raja Balbhad- 
dar Singh the defendant-respondenf, Bhabuti Singh, assuming 
to act as the guardian of the plaintiffs and as the ‘manager of 
their property, obtainedin April 1898 Mutation of names in the 
Revenue Papers in their favour. Syed Mohammad Ismail, 
Syed Idur Hasan and Syed Mohammad Sadig on the 3rd 
August 1898 sold certain shares in Mahal Ismailganj and 
Mahal Khushalpur to Munshi Niaz Ahmad, Babu Ram and 
Bhagwan Das. It was in respect,of that sale that the suits for 
pre-emption of the 26th June 1899 andthe 27th July 1899 
were brought. The vendors and the vendees were original 
defendants to these suits. Bhabuti Singh hada right of pre- 

- emption equal but not superior to the right of pre-emption of 
Partab Singh and Ahbaran Singh in respect of the shares 
which were sold in Mahal Khushalpur, and he had a right of 
pre-emption inferior to theirs in respect of the shares which 
were sold in Mahal Ismailganj. It is obvious that the interests 
of the minors Partab Singh and Ahbaran conflicted with the 
interests of Bhabuti Singh. On the 26th June 1899 Bhabuti 
Singh on his own behalf brought a suit to pre-empt the shares 
which had been sold in the two Mahals, and made the vendors 


Sir John 
Edge. 
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-and: vendees defendants to the suit. On the sth August 1899 P O. 
Bhabuti Singh caused Partab Singh and Ahbaran Singh, who jy13 
were then minors, to be added as defendants to that suit. a 
According to the amended plaint, Partab Singh and Ahbaran Kunwar 
Singh, minors, under the guardianship of Hari Pershad, were ie 
added ‘as defendants under an Order dated 5th August 1899. Ce o 
The Court appears to have made an Order on the 5th August J Baaxver 
1899 that Partab Singh and Ahbaran Singh should be added Stan 
‘as defendants, but it does not appear that the Court had gir John 
ordered that they should be added as defendants under the Edge. 
guardianship of Hari Pershad~ The amendment of the plaint ~ 
adding Partab Singh and Abbaran as defendants was not 
‘attested by the signature of the Judge. No Order appointing 

Hari Pershad as a guardian for the suit for Partab Singh or 
Ahbaran Singh was applied for or was made. Bys. 443 of 

‘the Code of Civil Procedure, 1882, it was enacted that :— 


. Where the defendant toa suit is a minor, the Court, on being satisfied 
_of the fact of his minority, shall appoint a proper person to be guardian for 
the suitfor such minor, to put in the defence for such minor, and general- 
ly to act on his behalf in the conduct of the suit,” 
` By se 441 of the same Code it was enacted that :— 

“Every applicktion to the Court on behalf of a minor (other than an ap- 
plication under 8. 449) shall be made *by his next friend, or by his guardian 
for the suit.” z , . 

The result is that the minors, Partab Singh and Ahbaran 
Singh, were notin law represented in the suit which was 
brought by Bhabuti Singh. 

On the 27th July 1899 Bhabuti Singh, who” was then the 
de facto-guardian of the minors Partab Singh and Ahbaran 
Singh and the manager of their property, caused a suit for 
pre-emption in respect of the sale of the 3rd August 1898 to 
be brought by Partab Singh and Ahbaran Singh under the 
guardianship of Hari Pershad against the same vendors and 
yendees who were defendants to the suit of the 26th June 
1899. The shares which it was sought to preempt by the 
suit of the 27th July 1899 were the same shares which it had 
been sought to preempt by the suit of the 26th June 1899. 
On the 7th August 1899 Bhabuti Singh was added as a 
defendant to the suit of the 27th July 1899. On the 27th July 
1899 Hari Pershad had, in the suit in which Partab Singh and 
Ahbaran Singh were the plaintiffs, filed anapplication to be 

appointed their guardian ad Jitem. The application purported 
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to'be made under s. 456 of the Code of Civil Procedure, 1882. 
The Subordinate Judge to whom the application was made by 
his Order of the 27th July 1899 held that the application was 
unnecessary, and directed that the costs should be borne 
by the plaintiffs in that suit in any event. f F 

Bhabuti Singh, the vendors, the vendees, and Hari Pershad, - 
professing to act on behalf of Partab Singh and Ahbaran Singh, 
entered into an agreement of compromise, and on the 15th 
December 1899 filedin the suitin which Bhabuti Singh was 
the plaintiff a petition in which it was stated that it was 
agreed that Bhabuti Singh should pay Rs. 15,000 without 
costs to the vendees, and that adecree for possession of the 
property sold should be passed in favour of Bhabuti’ Singh by 
tight of pre-emption. On that petition the then Subordinate 
Judge passed a decree in that suit in favour of Bhabuti Singh. 
As Hari Pershad had not been appointed guardian for the suit ' 
for the minors Pertab Singh and Ahbaran Singh, they were in 
law inrepresented, and the decree did not bind them. 
Further, Hari Pershad had not obtained the leave of the 
Court to enter into that agreement of compromise on behalf of 
the minors Partab Singh and Ahbaran Singh. . 

In pursuance of the agreement of compromise to which 
their Lordships have referred, Hari Pershad, professing to act 
as guardian of the minors Partab Singh and Ahbaran Singh, on 
the 15th December 1899, presented to the Court a petition in 
the suit in which Partab Singh and Ahbaran Singh were the 
plaintiffs, in which it was stated that it had -been settled 
between the parties that a decree should be passed in favour 
of Bhabuti Singh in his suit ; that the compromise had been 
filed in Court; and that Partab Singh and Bhabuti Singh were 


- willing to withdraw their claim; and it was prayed that the 


withdrawal of their claim should be sanctioned, and that their 
cuit should be dismissed. That petition was signed by Hari 
Pershad, Bhabuti Singh, the vendors, and the vendees. Hari 
Pershad appeared in Court in support of that petition, and 
stated that: “Since Bhabuti Singh has acquired this hakkiat on 
the basis of pre-emption, therefore the minors have now no 
objection, and they do not advance a claim to the said hakfiat 
as against Bhabuti Singh.” On that petition the then 
Subordinate Judge dismissed the suit of Partab Singh and 
Ahbaran Singh. It does not appear that Subordinate Judge 


_ was informed that the minors Partab Singh and Ahbaran 


Singh were in law unrepresente in the suit of the 26th June, 
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1899,in which Bhabuti Singh had obtained a decree as against 
them and others for the pre-emption of the shares which 


` Partab Singh and Ahbaran Singh were in their suit claiming to’ 


pre-empt ; nor does -it appear that the Subordinate J udge was 

, informed that the petition for the dismissal of the suit of 

` Partab Singh and Ahbaran Singh was made in pursuance of an 
agreement of compromise which Hari Pershad, acting as next 
friend of the minors Partab Singh and Ahbaran Singh, had 
entered into without the leave of the Court. This Board has 
held in Manohar Lal y. Jadu Nath Singh), that in cases 
to which s. 462 of the Code of Civil Procedure, 1882, 
applies there ought to be evidence that the attention of 
the Court'‘was directly called to the fact that a minor 
was a party to the compromise, and it ought to be shown, 
by an order on petition, or in some way not open to 
doubt, that the leave of the Court was obtained, and that it is 
not sufficient proof that the exigencies of s. 462 were complied 
with to show that the minor was described in the title of the 
suit as a minor, as in that case, suing “ under the guardianship 
of his mother,” and that the terms of the compromise were 
before the Court, The agreement of compromise in pursuance 
of which Hari Pershad obtained the dismissal of the 
suit of Partab Singh and Ahbaran Singh was void as against 
them and on that ground, if there Were no other, they are 
entitled to have the decree fismissing the suit of the 27th July 
1899 set aside. : 

Hari Pershad had been a karinda-of Raja Balbhaddar Singh, 
and he acted in a subordinate capacity under Bhabuti Singh in 
the management of the property of Partab Singh and Ahbaran 
Singh after Bhabuti Singh assumed the guardianship of the 
minors. Their Lordships agree with the learned Judicial 
Commissioner that in the proceedings to which they have 
referred “Hari Pershad was a mere dummy, that there was no 
one to protect the interests of the plaintiffs (Partab Singh and 
Ahbaran Singh), and that in fact Bhabuti Singh took advantage 
of his position.” Their Lordships find that Hari Parshad was 
introduced into the suits of 1899 by Bhabuti Singh as the 
guardian or next friend of the minors Pertab Singh and 
Ahbaran Singh to advance the interests of Bhabuti Singh and 
to defeat the interests of Partab Singh and Ahbaran Singh, for 
whom previously and subsequently Bhabuti Singh was acting 
as guardian and as the manager of their property. Har 
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Pershad {throughout acted under the directions and on behalf 
of Bhabuti Singh and in his interests and contrary to the 
interests of Partab Singh and Ahbaran Singh, and to their 
detriment. Upon these findings of fact it follows, as an 
obvious conclusion that the compromise and the proceedings 
which were taken in pursuance of it were not binding upon 
Partab Singh and Ahbaran Singh, and it is clear, apart from 
the other considerations which their Lordships have already 
discussed, that Partab Singh and Ahbaran Singh are also on 
these findings of fact entitled to relief. 

The Subordinate Judge of Sitapur in this suit gave Partab Singh 
and Ahbaran Singh a decree on the zọth July 1908. From that 
decree Bhabuti Singh appealed to the Court of the Judicial Com- 
missioner of Oudh. The appeal was heard by a Bench consisting 
of the Judicial Commissioner and the First Additional. Judicial 
Commissioner. The learned Judicial Commissioner, on the 
facts found by him, held that Partab Singh and Ahbaran 
Singh were entitled to the decree which they had obtained 
from the Subordinate Judge, and that the appeal shall be dis- 
missed with costs. The First Additional Judicial Commis- 
sioner agreed with the findings of the Judicial Commissioner 
on all the material facts. In his judgment the First Addi- 
tional Judicial Commissioner stated :— 

“I agree with my learned colleague ingholding that itis satisfactorily es- 
tablished that the appellant [ Bhabuti Singh ] was de facto manager of the 
minors’ property at that time [ 1899 }, and that Hari Pershad in withdrawing 
the minors’ suit acted under his instructions, Ifthe case has been fought 
oub the minors [Partab Singh and Ahbaran Singh ] would probably have 
obtained a decree for the larger portion of the property and lots might 
have been drawn with respect to a small portion thereof. In arranging for 
this compromise the appellant acted in his own interests, and the reason 
why he got a pre-emptive suit instituted on behalf of the minors was to 
protect himself in case other persons who had a better right of pre-emp- 
tion than himself instituted suits claiming pre-emption of the property. 
After the period of limitation for such suits had expired he withdrew the 
minors’ claim and obtained a decree in his own favour.” f 


Notwithstanding that finding the First Additional Commis- 
sioner, for reasons which appear to their Lordships to be 
irrelevant, considered *that exercising a discretion under s. 42 
of the Specific Relief Act, 1877, he ought to refuse to grant 
the relief for which Partab Singh and Ahbaran had prayed, and 
held that the appeal should be allowed and the suit dismissed 
with costs, Section 42 of the Specific Relief Act, 1877, did 
not apply. The Judicial Commissioner and the First Addi- 
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tional Judicial Commissioner having differed in opinion on the P. C. 
point of law as to whether s. 42 of the Specific Relief Act, 


. : : 913 
1877, applied to the case, directed that the appeal should be a 
., ~Iaid before’ the Second Additional Judicial Commissioner Kyywar 


-under s. 98 of the Code of Civil Procedure, 1908. The Second PARTAS 
-Additional Judicial Commissioner did not apparently confine aoe 
himself to a consideration of the point of law with which BH BUTI 
alone he had under s. 98 of the Code of Civil Procedure, 1908, Siven 
jurisdiction to deal; he apparently agreed with the opinion of Sir John 
the First Additional Judicial Commissioner that s. 42 of the Edge, 
Specific Relief Act, 1877, applied, and held that the appeal 77 
should be allowed and -the suit should be dismissed 
with costs in both Courts. In accordance with the opinions 
of the First Additional Commissioner and the Second Addi- 
tional Judicial Commissioner a decree was passed on the 14th 
March 1910 by ‘the Court of the Judicial Commissioner of 
Oudh allowing the appeal and dismissing the suit with costs, 
From that decree this appeal has been brought. 
Their Lordships are of opinion that this appeal should be 
allowed and the decree of the Court of the Judicial Commise 
sioner should be set aside, and ‘that the appellants, Partab 
Singh and Ahbaran Singh, should have a decree setting aside 
the decree of the-15th December 1899 in their suit, and de- 
> claring that the agreement of compromise and the decree of 
the 15th December 1899 if the suit of Bhabuti Singh are not 
binding upon them or either of them, and that they are en- 
titled to such rights as they had before their suit was dismiss- 
ed-on the 15th December 1899. Their Lordships will advise 
His Majesty accordingly, Bhabuti Singh, the respondent, must 
pay the costs of this appeal and of his appeal to the Court of 
the Judicial Commissioner of Oudh. 


Appeals allowed. 


Solicitors for the appellant: Ranken ford, Ford & Chester, 
Solicitors for the respondent: 7. L. Wilson & Co. 
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(Consolidated appeals from the High Court of Judicature at Madras.) 
Present : 


l LORD ATKINSON, LORD PARKER OF WADDINGTON, SIR 
SAMUEL GRIFFITH, SIR JOHN EDGE AND MR. AMEER ALI. 


SRI RAJA VENKATA NARASIMHA APPA ROW 


v, 
SRI RAJA PARTHASARATHY APPA ROW SAVAI ASWA 
- ROW. 


— re + 


1918 SRI RAJA VENKATADRI APPA ROW 


—_~ 


July 24- s v. 
J SRI RAJA VENKATA NARASINHA APPA ROW. 


< 


SRI RAJA VENKATADRI APPA ROW 


v. 
SRI RAJA PARTHASARATHY APPA ROW SAVAI 
ASWA.” 


Hindu Law—Succession—Partibility—Zemindari—Madras Regulation 25 of 
1802. S A 

A Zomindari, which is the dubject of a sanad in common form under 
the Madras Regulation XXV of 1802, is partible and descendible accord- 
ing to the ordinary rules of inheritance of the Hindu law, unless the 
sanad could operate as the confirmakion of a previously existing 
estate which from its nature or by virtue of some apecial family custom 
was impartible and descendible to a single heir. g 

Where tho question was whether the Zemindari of Midadevole, 
which was the subject ofa sanad in common form under the Madras 
Regulation XXV of 1802, was impartible, and no reliance was placed on 
any special family custom but it was contended that the grantee under 
the sanad had at end prior to the date thereof an estate which was of 
the nature of a Raj or principality and therefore impartible : i 

‘Held, affirming the Courts below, that the Zemindari in question was 
not in the nature of a Raj, and that it was partible and descendible 
according to the ordinary rules of inheritance of the Hindu law.” 

The Collector of Trichinopoly v. Lekkamani(1); Kachi Kaliyana 
Rengappa Kalakka Thola Udayar v. Kachi Yuva Rengappa Kalakka 
Thola Udayar (2); Rajah Venkata Narasimha Appa Row Bahadur v 
Rajah Narayya Appa Row Bahadur (3); Baboo Gunesh Dutt Singh-v, 
Maharaja Moheshur Singh (4); Srimantu Raja Yarlagadda Mallikarjine 


SS i pt een ae nie en) gene 
* Appeals Nos, 114, 115 and 116 (2) (1905) L. R. 32 I. A. 262; 
of 1910, Reported by J.: M. Parikh, 7 Bom, L. R, 907. 
Barrister-at-Law, London, (3) (1879) L. R. 7 I. A. 88. 
- (1) (1874) L. R.11. A, 293, 306, - (4) (1855) 6 M. I. A. 164, 187. 


VOL. XV.] THE BOMBAY LAW REPORTER, 


v, Srimantu Raja Yarlagadda Durga (1) and Allen v. Quebec Warehouse 
Company (2), relied on, . . 


THE judgment of their Lordships deals with only one of 
the questions involved in these appeals, which are .adjourned 
for further hearing of otheriquestions involved] therein. The 
question decided is whether the Zemindari of. Nidadavole in 
the Madras Presidency is impartible.or,not. - This Zemindari 
at one time formed a part of the great .Zemindari- of Nuzvid. 
Butat the time of the permanenti settlementj in 1802 the 
Goverament separated it from the larger,Zemindar and grant- 
.ed a sanad thereof in common form.under the: Madras Regul- 
ation XXV of 1802 to one Venkata Narasimha a brother of the 
Zemindar of Nuzvid. In 1879 their;Lordships of the Judicial 
Committee decided that the Zemindari of Nuzvid ‘was parti- 
ble: see Rajah Venkata Narasimhas Appa Row Bahadur v. 
Rajah Narayya Appa Row Bahadur‘). 

On December 13, 1899, Parthasarathy. instituted-ane of the 
two suits giving rise to these appeals in the -Court of the - Dis- 
trict Judge of Godaveri against-Rangayya-and..- Venkata’ Nara- 
‘simha as defendants. The plaintiff scontended .inter alia that 
the’ Z2mindari of Nidadavole, which-was in thezpossession’ of 
the defendant Rangayya was partible and that he was entitled 
toa third share thereof, and he claimed possession of that share 
The defendant Rangayya pleaded: inier -alia that the.Zemin- 
dari in question was ingpartible. The District Judge found 
that at and prior to 1802 the Zemindari was not in the nature 
ofa Rajor principality and held that it was partible. On 
appeal this decision was upheld by the High Court. See Sri 
Rajah Venkata Narasimha Apps Row v. Sri Rajah Rangayya 
Appa Row (4), ; 

There were appeals to His Majesty in Council. 


De Gruyther K. C. and Dunne, for Venkatadri represent- 
ing Rangayya.—The first question is whether the Zemindari 
of Nidadavele was at or prior to 1802, when the sanad was 
granted, impartible, The evidence establishes that it was im. 
`partible.. It is an ancient Zemindari and not a single one 
of the ancient Zemindaries' has been held partible. 
The official records show that ¢he estate was of the 
nature of a Raj: Manual of the Kistna District, pp. 90, 
Fifth Report of the Select Committee on the affairs of the 


(1) (1890) L, R. 17 I. A, 134. (3) (1879) L. BR. 71. A 38. 
(2) (1886) 12 App, Cas. 101, 104, (4) (2905) I. L, R. 29 Mad. 437. 





‘IOI 


P. 0. 
1913 


—_~ 
Sear Raya 
VENKATA 
NARASINHA 

v. 
Sarr Raga 
PARTHASA- 

RATHY 


3 


Jota 


CG. P. 
1918 


knn said 
Sar Rasa 
VENKATA 
NARABIMHA 


v. 
“Sarr Rasa 
PartaA \Sa- 
RATHY 


THE BOMBAY LAW REPORTER. [ VOL. XV. 


East India Company, 1812, (Madras ed.) pp. 5, 6, 21, 54, 88, 
18>, rSt and 203; “ Standing Information regarding the Offi- 
cial Administration of the Madras Presidency in each depart- 
ment, in illustration of the yearly Administrative Reports,” 
by C. D. Miclean, 2nd ed. (1879), p. 100. The holder of the 
estate is called a Zemindar; and there is no distinction between 
a Zemindary and a poliem which is always impartible: The 
Collector of Trichinopoly v. Lekhamani(); Kachi Kaliyana 
Rengappa Kalakka Thola Udayar v. Kachi Yuva Rengappa 
Klikka Thota Udayar®®) and Naragunty Lutchmeedavamah 
v. Veng ua Naidoo. Tha Zemindar like the poligar had to 
render military service and was a petty Chief, whose estate is 
of the nature ofa Raj. If an estate belongs to a class of 
possessioas which are in the nature of chieftainships or an 
estite is in the nature of a Raj, it is impartible. Mutta 
Vaduganadha Tevar v. Dorasinga Tevar (4) and Baboo 
Gunesh Dutt Singh v. Maharaja Moheshur Singh). Every 
member-of the family has stated at one time or another 
that the estate is impartible. These statements are contained 
in the geneological table 5, which are admissible. Similar 
statements in similar tables have been accepted as proper evi- 
dence of the impartibility of an estate: Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Yanumula Boochia Vankondara(é) 
and the case in 13 M. L. A. 9, at’p 88. Indian Evidence Act, 
ss, 32 and go. It is submitted that the estate prior to 1802 
was impartible and that the grant of® sanad under the Madras 
Regulation XXV of 1802 does not alter its character of 
impartibility: Svimantu Raja Yarlagadda Mallikarjuna 
v. Srimantu Raja Yarlagadda Durga\!). This is an eject- 
meat suit and the onus is on the other side to show that the 
estate is partible and it is submitted that that onus is not 
dischirged. Reference was also made to Rajah Venkata 
Narasimha Appa Row Bahadur v. Rajah Narayya Appa Row 
Bahadur'8) ; Baboo Beer Pertub Sahee v. Maharajah Rajender 
Pertab Sahee®); Ram Nundun ‘Singh v. Maharani Janki 
Ko2r01; Forbes v. Meer Mahomed Tuguee\),; Kooldeep 
Narain Singh v. The Government 32), Baboo Gunesh Dutt Singh 








_Q) (0874) L. R. 1 LA 282333 > (8) (1879) L. R. 7 I, A. 38. 
(2) (1905) L. R. 32 I. A. 262, i (9) (1867)12 M. I. A. 1, 18, 34 & 35. 
(3) (1861) 9 M. I, A. 66, 85, 86, {10) (1902) L, R. 291, A, 178, 193 , 


(4) (1881) L. R. 8 I. A. 99, 111 & 112, 4 Bom. L. R, 664. 

(5) (1855) 6 M. I. A, 164, 187, 188 & 189, (11) (1870) 13 M. I. A. 438. 
(6) (1870) 13 M, I. A. 393, 389. (12) (1871) 14 M, I. A, 247. 
(7) (1890) L. R. 17 I, A, 184 
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v. Maharaja Moheshur Singh); Wilson’s Glossary, pp. 481 
and 563 for explanation of Sibandi and the rights of 
Zemindar and Harrington’s Analysis of the Bengal Regulations, 
Vol, 3» PP- 368 and 370. 


Sir Robert Finlay E. c. (Raoi Broma and Dr. 
Swaminathan with him), for the representative of Venkata 
Narasimha.—The estate is descendible according to the ordinary 
rule; of inheritance of the Hindu law, unless the contrary is 
established and the burdan of establishiag the.exception is on 
the opposite side, It is contended that itis not partible as it 
is an ancient Zemindari of the nature of Raj.. But even an 
‘ancient Zemindari is partible unless it is established that it is 
a Raj or that a binding family custom making it impartible is 
established : Zemindar of Merangi v. Sri Rajah Satrucharla 
Ramabhadra Razu (2) + Baboo Gunesh Dutt Singh v. Maharaja 
Moheshur Singh (3) and Mayne on Hindu Law and Usage, 
7th ed., p..632. The question whether aa estate is subject to 
the ordinary Hindu law of succession or descends according 
to some exception thereto is a question of fact and must be 
decided in each case according to the evidence. given in it; 
Srimantu Raja Yurlagadda Mallikarjuna v. Srimuntu Raja 
Varlagaddg Durga (4) and Kachi Kaliyana Rengappa Kala- 
kka Thola Udayarv. Kachi,Yuva Rengappa Kalakka Thola 
Udayar 5), It is not contended that in this- case there is a 
family custom of impartibility, but it is contended that- the 
estate is in the nature of à Raj and therefore impartible. 

But both Courts below have found that it is not a Raj and 
this concurrent finding should not be disturbed as it is not shown 
that it is not justified on the evidence: Allen v. Quebec Ware- 
house Company®); Owners of the “ P. Caland ” and Freight -v. 
Glamorgan Steamship Company); Ram snugra Nardin 
Singh v. Chowdhry Hanuman Sahai) ; Purbati Kunwar v. 

‘Chandar pal Kunwar 9); Sajjad Husain v. Wazir Ali Kran); 
Karuppanan Servai v. Srinivasan Chetti (11); and the Code of 
- CivilProcedure, Act XIV of 1882, s. 596. It is therefore sub- 
mitted that the estate is partible. Reference was also made 
aS SSSR OS OE TODS A TEPER IR EE ETREIETN 


(1) (1855)°6 M. I. A, 164, , -(8) (2902) L. R. 30 I, A, 41; 5 

(2) (1891) L. R, 18 I. A, 45, 58- - Bom, L, R.6. 

(8) (1855) 6 M. L. A. 164, 187. e (9) (1909) L. R. 36I. A, 125,184; 

(4) (1890) L, R. a7 I. A. 184, 144, 41 Bom. L. R. 890. 

(5) (1905) L. R. 22 IA, Bete 269 ; (10) (1922) L. R, 39 I. A, 156, 162, 
7 Bom, L, R. 907. (11) (1901) L. R, 29 I, A, 98; 4 

(6) (1836) 12 App, Cas, 101. © Bom, L, R, 248, 


Q) [1898] A, G, 207. 
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. to the Fifth Report, pp. 4 to 7, Appendix (Grant’s Reports) 


p. 50 and Glossary p. 50 (Zemindar) and Wilson's Glossary for 
the meaning of ‘ Raj.’ 


Sir Earle Richards K. C., Ross K. C. and M. Nair, for Par- 
thasarathy, adopted the argument of Sir Robert Finlay K, C. 


De Gruyther K. C. replied. 
The judgment of their Lordships was delivered by 


LoRD PARKER OF WADDINGTON.—The principles to be 
applied in determining the question which now arises for deci- 
sion do not, in their Lordships’ opinion, admit of any contro- 
versy. These principles may be stated as follows :—First, in 
the absence of a sanad under Regulation xxv of the Madras 
Regulations of 1802, those regulations do not affect the title 
to any land: Collector of Trichinopoly v. Lekkamani(). 
Secondly, the acceptance of a sanad in common form under 
Regulation xxv does not of itself, and apart from. other 
circumstances, avail to alter the succession to an hereditary 
estate: Kachi Kaliyana Rengappa Kalakka Thola Udayar 
v. Kachi Yuva Rengappa Kalakka Thola Udayar(). Thirdly, 
unless there be an existing estate with other incidents which a 
sanad in common form under Regulation xxv can operate to 
confirm, such sanad will confer on or confirm in the grantee an 
estate descendible according to the ordinary rules of inheritance 
of the Hindu law: -Rajah Venkala Narasimha Appa Row 
Bahadur v. Rajah Narayya Appa Row Bahadur (3). Fourthly, in 
order to establish that any estate is descendible otherwise than 
in accordance with the ordinary rules of inheritance of the 


Hindu law, it must be proved either that it is from its nature 


impartible and descendible to a single heir, or that it is so 
impartible and descendible by virtue of a special family 
custom: Baboo Gunesh Dutt Singh v. Maharaja Moheshur 
Singh (4), Lastly, the nature of the estate and. the existence or 
otherwise of a special family, custom are questions of fact to be 


determined on the evidence available in each case: Srimantu 


Raja Varlagadda Mallikarjuna v. Srimantu Raja VYarlagadda 
Durga (5). 

The question now asising for decision is whether the 
Zemindari of Nidadavole is impartible ahd descendible 


(1) (1874) L. R. 1 I. A, 282, 306, (3) (1879) L. R. 7 I, A. 38, . 
(2) (1905) L. R. 32 I, A. 261; (4)(1855) 6 M. I. A. 187. 


7 Bom. L, B, 907, (5) (1890) L. R. 17-IL, A. 134. 
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to a single heir or partible and descendible according 
to the ordinary rules of inheritance of the Hindu law. 
The Zemindari of Nidadavole was the subject of a 
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descendible to a single heir. The appellant contends that the Lord Pa: Farber 


grantee under this sanad had at and prior to the date thereof pq 


an estate which was of the nature of a Raj or principality and 
therefore impartible. He does not rely on any special family 
custom. At and prior to the sanad the grantee thereunder 
had no doubt some estate, but whether or not it was an estate 
in the nature of a Raj isa question of fact to be ‘determined 
on the evidence. Both Courts below have found that the estate 
was not in the nature of a Raj, and having regard to the ordi- 
nary practice of this Board it would be wrong to advise His 
Majesty to disturb this finding unless their Lordships are satis- 
fied that it was not justified by the evidence: see Allen v. 
Quebec Warehouse Company (). So far from being so satisfied, 
their Lordships after considering the evidence are not prepared 
to say that they should not themselves have come to the same 
conclusion. Some stress yas laid on the contrary findings of 
the Courts in the litigation which culminated in the pro- 
ceedings before the Board in Rajah Venkata Narasimha 
Appa Row Bahadur v. Rajah Narayya Appa Row Bahadur (2) 
but their Lordships observe that in the present case there was 
evidence of a very material nature which was not available in 
the earlier litigation. 

In their Lordships’ opinion, therefore, the judgments of the 
Courts below cannot on this point be disturbed, and they will 
humbly advise His Majesty to that effect. They will consider 
the question of costs when the other points arising on these 
appeals. have been dealt with. e 


Attorney for Sri Rajah Venkatadri: Douglas Grant. i 

Solicitors for the representative, Sri Rajah Venkata Nara- 
simha; T. L. Wilson & Co, 

Solicitors for Sri Rajah Parthasarathy Chapman : Walker 
‘and Shephard, 

(1 (1886) 12 App. Cas. 101, 104, (2) (1879) L; R.7T, A. 38, 
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Refare Mr, Justice Heaton and Mri Justice Shah, 


KRISHNADIXIT BALDIXIT 
v, 


BALDIXIT WAMANDIXIT*. 


Adverse possession—Landlord and tenant—Agent of landlord collecting rents 
and accounting for them to landlord—Adverse title by the agent during 
continuance of tenancy-—Non-payment of rent by agent to landlord—Land- 
lord's right to recover lands at the end of tenancy. 

Certain lands belonging to the family of defendant 2 were in 1887 let 
by their agent, the plaintiff’s family, to a tenant by a registered lease for 
a term of eighteen years. The tenant accordingly entered into possession — 
and retained it till the expiry of the term. The rent was at first collect- 
ed by the plaintiff’s family and accounted for ‘to the defendant 2's 
family. In about 1893, the plaintiff’s family asserted that they, and 
not defendant No. 2s fumily, were the owners of the lands, and 
thenceforth they kept to themselves the rents received from the tenant 
and never accounted for them to defendant 2. In 1908, the plaintiffs 
sued to recover possession of the lands from the tenant, on the ground 
that the title of defendant No, 2’s family was lost by adverse possess- 
ion. The lower Courts found in plaintiffs’ favour on the ground that 
the title by adverse possession was made out. The defendant No, 2 
having appealed :— - 

Held, dismissing the suit, that so long’as the tenant held the lands 
under the tenancy, he held it as the tenant of defendant No. 2's family, 
and their rights were just as good at the end of the tenancy as they 
were at the beginning, and were absolutely unaffected in any particular 
by the re-iterated assertions made by the plaintiffs of an adverse title or 
by the fact that the rents were retained by the plaintiffs. 


Surr to recover possession of land. 

The land in dispute originally stood in the name of Yadnesh- 
var (the predecessor of Krishnadixit, defendant -2). In- 1887, 
it was let by .registered lease to Ishvardixit (predecessor of 
Appaji, defendant 1) for a term of eighteen years by one Anna 
who acted as the agent of the defendant No, z’s family. The 
lease was passed in Anna’s name. At fi'st, he used to collect 
the rent and account for it to the landlord. l 

When Yadneshvar died in 1893, his widow Jivubai applied 
to have the Khata ofthe land in dispute transferred to her name. 

* Second appeal No. 292 of 1912 — decrée passed by V. R. Kulkarni, 
from the decision of F. K. Boyd, Second class Subordinate Judge at 


District Judge of Bijapur in Ap- Muddebihal, in Civil Suit No. 146 
peal No. 41 of 1910, confirming the of 1906. 
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Anna claimed he was the owner of the land and entitled to A. 0. J. 
have its Khata in his name. The Khata was eventually 1913 
transferred to Jivubai’s name. ~~ 
Thenceforward, Anna retained the rent of the plaint-land Krisnwapisir 
to himself and never paid it to the family of defendant No, 2. nes 
The lease having expired in 1908, the defendant No. 2 leased ao 
the land on the 6th July 1908, that is, nearly three months 
after the expiry of the first lease, to defendant No. Tr. 
On the 17th September 1908, the plaintiffs (heirs of Anna) 
filed the present suit to recover Possession of the lands which 
they claimed had become theirs by adverse possession 
since 1893. 
Both lower Courts decreed the plaintiffs’ claim. 
Defendant No. 2 appealed to the High Court. 


Coyaji, with S. S. Pathar, for the appellant.—So long as 
Ishvarapa was in possession under the lease granted to him 
by plaintiffs’ ancestor, as an agent of defendant No. 2’s family, 
no cause of action for suing in ejectment had accrued to the 
defendant No. 2. So long as the tenant held possession under 
the lease, he was the tenant of defendant No. 2’s family ; 
Secretary of State for India v. Krishnamont Gupta (1). 


Jayakar, with P. B. Shingne, for the respondent.—The 
title of defendant No, 2‘had been lost by adverse possession 
which began in 1893-94 when defendant No. 2’s title was 
denied to his knowledge. Moreover, the rent was received by 
the plaintiffand never paid to defendant No. 2 since the date of 
the denial of title, though the rent used to be paid to defendant, 
No. 2 before the above denial, Hence the appeal must fail, 
See Bissesuri Dabeea v. Baroda Kanta Roy Chowdry (2), 


HEATON J.—This is an appeal which was determined by the 
District Judge of Bijapur on an assumed condition of facts, 
The assumed facts were these: That the land in suit belonged 
to defendant No 2’s family and that the members or a member 
of the plaintiff's family was an agent leasing the land out and 
taking rents and accounting for them to defendant No 2’s 
family. It was further assumed that in the year 1887 this 
agent on behalf of defendant No. 2’s family leased the land 
by a registered lease for eighteen years to one Ishvara; that 
Ishvara took possession under this lease and Temained in pos- 


(1) (1902) I. L. RB, 29 Cal, 518° (2) (1884) I, L, R, 10 Cal. 1076, 
R 128 
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A. 0. J, session until the term of the lease expired, or at least up to 
1913 some time well within twelve years of the institution of this 
Sars suit. Somewhere in 1893 or 1894, however, the agent and. 

Knisuwaprxtr his family asserted that they, and not defendant No. 2’s family, 
v. were the ownersof the land and thenceforth they kept the 

Baromi rents received from the tenant Ishvara and never accounted 

Heaton J. for them to defendant No. 2. 
= On these facts it was contended that however unimpeache- 

able the title of defendant No. 2’s family, that title had been 
lost by adverse possession beginning in 1893-94 with the 
assertion that I have mentioned. 

Both the lower Courts found in the plaintiffs’ favour, thatis, 
that the title by adverse possession had been made out. We 
think differently, and I will give as briefly as I can the reasons 
which have led me to this conclusion. 

First of all, it appears to me plain both on principle and on 

- authority, that so long as Ishvara held this land under the 
tenancy, he held it as the tenant of defendant No. 2’s family 
and their rights were just as good at the end of the tenancy 
as they were at the beginning, and were absolutely unaffected 
in any particular by the reiterated assertions made by the 
plaintiffs of an adverse title or by the fact that tharents were 
retained by the plaintiffs or members of their family, except 
of course that lapse of time would prevent recovery of the 
rents. It was suggested in argument «that because the lease 
was executed to a member of the plaintiffs’ family by name 
and because it was not stated that he;was an agent for any one 
else, that he was really the landlord and Ishvara was his 
tenant. I cannot think of any principle of law on which this 
position can properly be based and I think none was indicated. 
The land belonged to the family of defendant No. 2, and they 
were the landlords just as they were the owners, and Ishvara 
was their tenant although his actual dealings were with their 
agent. So long as the tenant held possession under the tenancy, 
he was the terant of defendant No. 2’s family. He was 
their tenant up to the last moment he held the land under the 
lease, and when he relinquished the land defendant No. 2 was 
at liberty to enter into possession ; or if any difficulty or 
opposition was offered, h& could bring a suit to remove that 
‘opposition or difficulty and his right to bring the suit would 
date from the moment when the tenancy terminated. That 
was far within twelve years from the date on which this suit 
was brought, i 


ny ’ : : : W 
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~ The District Judge has considered that the possession’was J. A. C. 
adverse, because there was notice of adverse holding accom- 1918 
panied by an overt act. No doubt there was a notice that the —_ 
plaintiffs’ family claimed the ownership and there was an KRISHNADIZIT 
overt act in that the rent was withheld. But the difficulty in ane 
the way of this argument is this: the possession, or occupa- Baroni 
tion rather, was with the tenant, and the tenant was the Heaton J, 
tenant of defendant No. 2’s family, so that the occupation ~_ 
actually was derived from the defendant No. 2’s family and the 
possession legally was with them. A very large number of 
authorities have been referred to, but out of them all I will 

only mention two. The first is the Secretary of State for India 

v. Krishnamoni Gupta(s), where the nature of adverse possession 

is discussed in relation to facts in some respects similar to 

those in this case. The law pertinent to the point -before us 

is summarised in a passage at page 535: “In order to sustain: 

a claim to land by limitation under the Indian Act, there must 

in their (Lordships’) opinion be actual possession of a person 
claiming as of right by himself or by persons deriving title 

from him.” To apply that principle here we find that the 
plaintiffs’ family had not actual possession by themselves 

or by persons who derived title from them, The person, in 

actual occupation derived title from the defendant’s family. 
Therefore, the plaintiffs could not acquire the title by adverse 
possession. The other qse is Bissesuri Dabeea v. Baroda 

Kania Roy Chowdry), and this is a case which is very strongly 

relied on by the Counsel for the respondent. It was a case 

in which the Zamindar, whose land was held by tenants, had 

his title jeopardized by the defendants in that case who had 

turned out the tenants and were claiming the land as against 

them. The Court held that though the tenancy still continued, 

there was a cause of action not only to the tenants but to 

the landlords, because their title was jeopardized. But 

how was it jeopardized?+ It was jeopardized because the 
defendants had turned out the tenants and taken Possession 

of the land. We are invited to apply that principle to a case 

where there was no turning out of the tenant whatever, 

where the tenant remained in possession as the tenant, and 

the only way in which the landlor@’s rights were affected was 

by a statement of adverse title and a refusal by an agent to 
account for rents received, It is perfectly true that the defend. 

ant No. 2 or his family could have brought certain suits, 


—_——_ = i no 
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They could no doubt have established their right to receivo 
the rents. They could have obtained an order that the tenant 
was not to pay rent to any member of the plaintiffs’ family 


Kersenapixir and so forth. But they could not have brought a suit for 


Ue 
BALDIXIL 


eato Hn J. 


possession, because there was no cause of action which entitled 
or enabled them to do that. They could not in short have 
brought any suit which would have fallen within the words 
of s. 28 of the Limitation Act. That is merely another 
way of reaching the conclusion at which I have already 
arrived. - 
The proper order in ths case is to reverse the decree of the 
appellate Court which is based on a decision of a preliminary 
point, viz. limitation, and to remand the case to be disposed 
of in the light of our finding on the issue of limitation. : 
Costs throughout to be costs in the cause, 


SHAH J.—I concur in the conclusion arrived at and the 


` order proposed by my learned brother. On the assumed state 


of facts, upon which the lower appellate Court has decided 
the question of limitation, it is clear that there could be no 
adverse possession of the plaintiff against defendant No. 2. 
The tenant was in possession from 1887 and hada right to 
remain in possession up to 1905. ‘During this interval defend- 
ant No. 2 had no right to recover possession. It is also clear 
on the assumed facts, that the propergy was not in the actual 
possession of the plaintiff claiming as of right by himself or by 
persons deriving title from him. He could not, therefore, 
sustain a claim to land by limitation, 

Further in the present case the repudiation of title, based 
on the allegation that Anna was the heir of Yadneshvar in 
1893, is not of such an unequivocal character as to amount to 
a notice to defendant No. 2 that he was going to claim the 
property adversely to him even ifit were found that he was 
not Yadneshvar’s heir. We have*the fact that after that 
assertion of title, the revenue authorities decided’in favour of 
the widow Jiwubai and did not accept Anna’s claim. Subse- 
quently in 1895 when Jiwubai died, there was an occasion for 
Anna to assert his title; but no such assertion was made. It 
is not suggested that he evér put himself forward as the heir of 
Yadneshyar on any subsequent occasion. Ido not think it 
right to assume that Anna wanted to maintain the improper 
position which he took up in 1893, viz., that he was the heir of 
Yadneshyar and therefore the owner of the property in suit, . 
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Secondly, the overt act, which has been relied upon by ‘the A, C. J. 
lower appellate Court, amounts only to this that Anna receiv- 1913 


ed the rents from the tenant and withheld them from defend- cw 
ant No. 2. It is not established in this case that prior to 1894 Krisunapisir 
the rents were regularly paid by Anna to defendant No. 2 from v. 


year to year. Accounts were made apparently at irregular Banpistt 


intervals and it is difficult to say that the mere withholding of Shah J. 
_ the rents by Anna at least for some reasonable time after the > 
first assertion of his title in 1893, was such an overt act, as 
would suffice to make his enjoyment adverse. The present 
suit was brought on the 17th September 1908, and the overt 
act which the plaintiff must prove must be prior to twelve 
years before the date of the suit. It is quite possible that 
honestly acting the plaintiff may have made up as before his 
accounts in 1896 or in 1897, and withholding the payment of 
rents for two or three years would not in the circumstances be 
necessarily an overt act of such a character as would justify 
the finding on the question of limitation. The subsequent 
withholding of rents in the present case is nota matter of 
much moment, because the repudiation of title and the overt 
act must necessarily be more than twelve years prior to suit. 

On these grounds I think that the finding on the question of 
limitation cannot be accepted. 


Decree reversed: Case remanded. 
e 





Before Sir Basil Scott, Kt,, Chief Justice, and Mr, Justice Beaman, 


HIRJIBHAI NAVROJI ANKLESARIA 


1913 
v. = 
JAMSHEDJI NASSARWANJI GINVALLA. * June 24. 


Civil Procedure Code (Act V of 1908), Secs. 109, 110—Leare to appeal to the 
Privy Council—Value of the gubject-matler—Suit for accòunts—Jurisdic- 
tion—Bom. Civil Courts Act (XLV of 1874), Sec. 24—Court-Fees Act (LII of 
1370), Sec, 7 (1V) (fy—Suits Valuation Act (VII of 1889) Sec, 8— Questions 
of public importance. : 


The amount or value ofthe subjectematter of a suit cannot be larger 
than what the Court in which that sujt is brought has jurisdiction to 
try and decree, 

In a suit for accounts valued at Rs, 101 for Court fees and filed in the 

. Second Class Subordinate Judge’s Court, it may be open to the plaintiff to 








* Civil Application No, 181 of 1913. 
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Show that its value isin excess of Rs.101 up to, but not beyond, Rs. 5000, 
The Court could not have decreed a sum in excess of Rs, 5,000. 

What is contemplated in cl. (e) of s. 109 of the Civil Procedure Code 
is a class of cases in which there may be involved questions of public 
importance, or which may be important precedents governing numerous 
other cases, or in which, while the right in dispute is not exactly measur- 
able in money, it is of great public or private importance. , 


THIS was an application for leave to appeal to the Privy 
Council from the decree passed by the High Court in S. A. 119 
of 1912, reported at 15 Bom. L. R. 192. 

The suit was brought in the Court of the Second Class 
Subordinate Judge of Ankleshwar. In form the suit was for 
taking accounts. The plaintiff was not in a position to state 
what the result of the accounts might be. He, therefore, 
valued his claim for the purposes of Court fees and jurisdiction 
at Rs. ror. 

In the present application, he stated that the amount or 
value of the subject-matter was far in excess of Rs. 10,000 and 
that the case was also otherwise fit for appeal to the Privy 
Council. In support of his allegations, he put in an affidavit 
relying on certain admissions made by the defendants, and an 
affidavit of one Chandraprasad Shivlal, who had examined the 
accounts, stating that if the accounts were taken as ordered by 
the District Court a sum of three to four lacs of Rupees would 
be found due to the plaintiff. * 


> 

Jayakar, with Manubhai Nanabhai, for the applicant.—The 
amount or value of the subject-matter is far in excess of Rs. 
10,000. The valuation of Rs. ror was only provisional as 
allowed by the Court-fees Act. This valuation cannot govern 
the value of the subject-matter for the purposes of s. r10 of the 
Civil Procedure Code where the real or market value of the 
subject-matter is to be looked to : Badoa Lekraj Roy v. Kanhya 
Singh); Lekhraj Roy v. Kanhya Singh), Pichayee v.. Siva- 
gami'3); Hari Mohan Misser v. Surendra Narain Singh (4) 
Dalgleish v. Damodar Narain Chowdhry (5). - a) 

The Second Class Subordinate Judge has jurisdiction to enter. 
tain this suit, although the subject-matter is really worth. more 
than Rs. 5000, because s. 8 of the Suits Valuation Act puts an 
artificial value by providing that the valuation of the. suit 
for purposes of jurisdiction shall be Rs. 101—the ‘figure 

(1) (1874) L, Bea L A, 317. (4) (2903) I. L, R. 31 Cale Jois 


(2) (1872) 18 W. R. 494. (5) (1906) I. L. R. 33 Cal, 12864 
(3) (1891) I- L., R, 15 Mad. 237. F 
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adopted for the purposes of Court-fees. If by reading the 
said section with s. 24, of the Bombay Civil Courts Act, the 
Court has jurisdiction to entertain and try the suit, 
it must, in the same manner, have jurisdiction to pass the decree 
for the amount found due. When once a Court is seized of a 
case its jurisdiction continues through all stages of the suit: 
Sudarshan Shastri v. Ram Prasad); Shamrav Pandoji v. 
Niloji Ramaji(?) Arogya Udayan v. Appachi Rowthan (3), Madho 
Disv. Ramji Patak(4) Shet Kavasji v. Dinshaji(s); Lakshman 
Bhitharv. Babaji Bhatkar (6); Balvantrav Oze v. Sadrudin() ; 
Vahilabhai Naranbhai v. Kakubhai Jethabhai 8) ; Ibrahimji 
Issaji v. Bejanji Jamsetyi (9). 

The plaintiff being apprehensive of a different view being 
taken as in Golap Singh v. Indra Coomar Hazra(o), had 
actually applied to the District Court for a transfer, but his 
application was rejected. The plaintiff never relinquished the 
excess over Rs. 5,000. . 

The cass is also otherwise fit for appeal as various import- 
ant questions of law arise, e.g. under ss. ro and r7 and 
Artt. 95 of the Limitation Act. 


Setalvad, with M. K. Mehta and Bhaishankar, Kanga and 
Girdharlal, for the opponents.—As this suit is instituted in 
the Second Class Subordinate Judge’s Court, which could pass a 
decree only up to Rs. 5,000, the plaintiff must be taken to have 
relinquished his claim iff excess of Rs. 5,000 : Golap Singh v. 
Indra Coomar Hazrat); Kumar Basanta Kumar Roy v. The 
Sécretary of State for India in Council (12), 

Where the subject-matter is over Rs. 5,000, it has no juris- 
diction. It cannot even execute decrees of a larger amount, 
Shri Sidheshwar Pandit v. Shri Harihar Pandit 03) Gokul 
Kristo Chunder v. Aukhil Chunder Chatterjee (4). 

The subject-matter of a suit instituted in the Second Class 
Subordinate Judge’s Court can in no case exceed Rs. 5,000, the 
limits of the Court’s pecuniary jurisdiction. 

The appeal raised a stale claim. The questions of law are 
not of public importance: Sayad Hashim Saheb v. Husein- 





(1) (1910) I. L. R. 33 All. 97. (8) (1896) P. J. 224, 
(2) (1885) I. L. R. 10 Bom. 200, (8) (1895) P.J. x 
(3) (1901) I. L. R. 25 Mad. 543. (10) (1909) 13 C. W. N. 493. 
(4) (1894) I. L. R. 16 All. 286. (11) (1909) 13 C. W N. 493 
(5) (2897) I. L. R. 22 Bom. 963. (12) (1910) 14 0. W. Y. 872. 
: (6) (1883) I. L. R. 8 Bom. 31. (18) (1887) I. L. R. 12 Bo m. 155. 


(7) (1887) I. L. R. 13 Bom. 485. (14) (2889) T, L. R. 16 Cal. 457, 
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sha); Bombay Burma Trading Corporation v. Dorabji C.° 
Shroff); Banarsi Parshad v, Kashi Krishna Narain(). 


` Jayakar in reply. 
` Cur. adv, vult. 


BEAMAN J.—The first question needing to be answered ig 
whether this case fulfils the pecuniary conditions imposed in 
ss. 109, Iro of the Civil Procedure Code, read together, 
Section 109 provides that— 

“Subject to such rules ......an appeal shall lie to His Majesty in Council- 

(a) from any decree or final order passed on appeal by a High Court ... 

(b) from any decree or final order passed by a High Court in the exercise 
of original civil jurisdiction ; and 

(e) from any decree or order, when the case, as hereinafter provided, is 
certified to be a fit one for appeal....” 

Then follows s. 110, which provides: 


In each of the cases mentioned in cls. (a) and (¥)of s. 109, the amount or 
value of the subject-matter of the suit in the Court of first instance must be 
Rs, 10,000 or upwards, and the-amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council must be the same sum or 
upwards, or the decree or final order must involve, directly or indirectly, 
some claim or question to or respecting property of like amount or value, 
and where the decree or final order appealed from affirms the decision of 
the Court immediately below the Court Passing such decree or final order, 
the appeal must involve some substantial question of law,” 


The natural meaning of the first para. of s. 110 appears to us 
to be that the amount or value of the subject-matter of the suit 
in the Court of first instance may exceed by any amount, but 
must not be less than Rs. 10,000 while the amount or value of 
the subject-matter in.dispute on appeal while it may be less 
than the amount or value of the subject-matter of the suit in 
the Court below, must not be less than Rs. 10,000. It seems 
plain that in enacting this section the Legislature was contem- 
plating an appellant preferring an appeal for a less, but not for 
a greater amount, than he had claifaed in the Court of first in- 
stance. In the course of the argument addressed to us, it 
seemed to be moreethan once suggested that the claim might 
be increased for the purposes of applying this section in appeal. 
But this part of the section must be read as a whole, and it 
clearly prohibits an appeal’where the subject-matter of the suit 
in the Court of first instance was less in amount or value than 
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Rs."I0,000, It is also important to keep in mind the words 


the subject-matter of the suit?’ These are the same words” 


which are used in s. 24-of Act XIV of 1869. - This is an Imperial 


, Act. Its provisions have to be read bark, pena: ‘with, those of 


<“ the Civil Procedure Code. 


» | 
rita 
sii 


: This-suit was brought in the Court of the Second Class Sub- 
ordinate Judge of Ankleshwar. In form the suit ‘was for taking 
accounts.. The plaintitf was notin a position to state what 
the result -of the accounts. might be, He therefore valued his 
claim for the purposes of Court-fees and jurisdiction at Rs. ror: 
Upon the question now. under consideration his argument 
briefly is, that the amount or value of the subject-matter of 
the suit is, for the purposes of'ss. 109 and 110, to be ascertained 
independently of such formal valuation.. He contends that in 
fact, although he valued his.claim in the Court of first instance 
at Rs. Iol, its real amount or value is considerably in excess 
of Rs. 10,000 and in support of that-contention he invites. our 
attention to certain alleged admissions of the defendants. We 
are not much concerned here to dispute the correctness of that 
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proposition of law, or to deal in detail for its purpose with . 


the authorities which have been cited in support of it; 


although the proposition is difficult to reconcile with the yards 


‘of s. 8 of the Suits Valuation Act, 1887, and with Khushalchand 
Mulchand v. Nagindas, Motichand (1), where as in this case 
none,of the Courts had, ascertained ‘nd decreed any larger 
definite sum, nor do we admit, although œ will not now 


‘discuss the applicant’s allegation of fact. We are ready to 


assume that the amount or value of the subject-matter. of the 
suit, within the meaning and intention, of s. 110 is not deter- 
mined by the valuation for purposes of. Court-fees and 
jurisdiction. The ground upon which we rest our answer to 
the question is different, and in our opinion the answer is 
conclusive. -Reading s. 24 of Act xiv of 1869 jwith s. 6 of the 
Code of Civil Procedure we are unable to understand how ‘it 
canbe seriously contended that the amount or value Fof the 


subject-matter of a suit can exceed the pecuniary jurisdiction 


of the Court in which it is instituted. Within the limits of 
that jurisdiction it may greatly exceed the plaintiffs own valua- 
tion for Court-fees and jurisdiction,*but not beyond it. To take 
the present case as an illustration, the Court of a Second Class 
Subordinate Judge has jurisdiction up to Rs. 5,000. The plaintiff 
brought his suit in such a Court, but valued it at Rs. ror only. 


G) (1888) I. L, R. 12 Bom. 675. E 
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In our opinion it was quite open to him to show that, in fact, 
the value of the subject-matter of his suit was in excess of 
Rs. ror up to but not beyond Rs. 5.002. The value of the 
subject-matter of a suif cannot be larger than what the Court i in 
which that suit is brought has jurisdiction to try and decree. We 
are supported in this opinion by the cases of Zsaacs v. Wyld); 

Inre Hill v. Swift (2); Gorachund Chunder Bose v. Charroo 
Chunder Ghose(3). The first two were cases under the English 
County Courts Acts, 9 Vic. and ro Vic. and their effect is this, 
The jurisdiction of the County Court Judge is not ousted merely 
because the amount claimed is in excess of the pecuniary juris- 
diction of that Court provided that, although not so stated in 
the summons, the plaintiff abandons the surplus. But where 
the plaintiff dəes not abandon the surplus, and the Judge him- 
self strikes it out, the superior Court will issue a prohibition.. 
The Calcutta decision rests upon the sams principle. A plaint- 
iff may not split up one cause of action so as to bring two 
suits in a Court of limited pecuniary jurisdiction, but he may 
abandon any surplus, and have his suit for the balance, within 
the pecuniary jurisdiction of such Court, tried and decided by 
it. And the bearing of the principle underlying these*cases 
upon the present point is clearly this, that in no case can a 
Court of restricted pecuniary jurisdiction try.or decree a suit of 
which the subject-matter exceeds in vaļus its pecuniary juris- 
diction so restricted. To meet this diffigulty the learned counsel 
for the appellant has relied upon carsain cases decided in the 
Indian High Courts, and iadirectly, on certain Privy Council de- 
cisions. None of the latter are, we think, in point. Thus in Baboo 
Lekraj Roy v. Kanhya Singh»4),it was held that a party, who in 
observance of the rule of valuation prescribed by the stamp law 
of the country in which he sues, has paid stamp duty upona sum 
lower than the appealable amount, is not thereby precluded 
from obtaining leave from the Courts of that country to appeal 
to His Majesty in Council if he can Show that the value of the 
property in dispute does reach the appealable- amount, It 
nowhere appears thatethe Court of first instance was incom- 
petent to try a suit of the value of Rs. 10,000 and upwards, 
and were that so in fact, it is clear that the point was not con- 
sidered by their Lordships, whose decision is based upon an- 





(1) (1851) 22 L J. Ex, 46, (3) (1864) Bourke 9. 
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Ve Kakubhai Jethabhai G), the facts were briefly that the plaint- 


iff filed a suit in the Court of the Subordinate Judge, Second 
Class, valuing his claim at Rs. 510. The Judge, being of 
opinion that the subject-matter of the suit exceeded in value 
Rs. 5,000, returned the plaint for presentation in a Court of 
competent jurisdiction. It does not appear at what stage of 
the trial this order was made. The First Class Subordinate 
Judge refused to accept the plaint and on appeal to the High 
Court it was held that the Court of the Second Class Subordi- 
nate Judge had jurisdiction and must proceed with the trial. 
This and all similar decisions leave the point we are now dis- 
cussing untouched, An earlier case referred to by the learned 
Judges who decided the case last mentioned is that of Zbrahimji 
Issaji v. Bejanji Jamsetji(2). There the plaintiff sued for an 
account unders. 7(iv),cl.(/), of Act VII of 1870, valuing his claim 
“at Rs, 600. A decree was made for Rs. 30,830 and the question 
- was whether the subject-matter of the suit was the former or the 
latter sum for the purpose of appeal. It was held that the value 
of the claim as found, determined the Court of appeal. But the 


suit had been filed in the Court of the First Class Subordinate’ 


Judge. Had it been instituted in the Court of a Subordinate 
Judge of the Second Class, it is plain that he could not have 
decreed a $um in excess of Rs. 5,000, and either that must-have 
been then held to have been the amount of the subject-matter 
. of the suit or the plaintiff must have been allowed to withdraw 
his suit and institute*it afresh in a Court of competent 
jurisdiction. The case of Shamrav Pandoji v. Niloji 
Ramaji (3) does not help the appellant, for there the 
decree made by the Subordinate Judge, Second Class, was for 
an amount within his pecuniary jutisdiction, and the only 
question was whether he could execute it after the amount 
had been increased by interest after decree to a figure beyond 
his jurisdiction. It doesnot appear from the report of the 
Full Bench case of Pichgyee v, Sivagami(4), that any other 
point was considered than whether a plaintiff was tied down 
| to the formal valuation for purposes of Court-fee and jurisdic- 
tion only, which he had given in his‘suft in the Court of first 
instance. We do not follow the learned Judges in holding 
that the language of the Madras Civil Courts Act III of 1873 
- does not control the construction ‘of the Civil Procedure Code, 
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to accept the dictum that the real market value of the matter 
-in dispute is the test as to whether or not an appeal lies te the 
Privy Council.. We'prefer to-keep to the governing words 


Hixspuar of the Statute, which are the amount or value of the subject- 


JAMSHEDJI u subject- 


matter of the suit. For, we think that although the «words ` 
matter in dispute” occur in the later part of the para. 


Beaman-J. (s. 110), they must be read subject to, and must be controlled, 


‘as we have already stated, by the words preceding.’ - 
There can be no case in which the amount of- the matter În 
dispute in appeal can be greater than the amount of the 


“subject-matter of the suit out of which the appeal arises. 


Were the intention of the Legislature otherwise it is plain 
that, as a mere matter of English, the word “ or” would have 
been used and not the word " and.” The changéd language 


-in the second part of the para. is necessary and apt to meét 


the numerous common cases in which the matter in dispute in 
-appeal is less than the whole amount of the subject-matter 
‘of the suit. The para. imposes two conditions, first that the - 


‘subject-matter of the suit in the Court of first instance should 


‘have been of not less pecuniary value than Rs. 1ojooo and that 
the matter remaining in dispute in appeal should ma be 
of not less value than Rs. 10,000. 

Nor are we able to aee to the reasoning of ‘thie léarnéd 
Judges in Arogya Udayan v. Appachi Rowthan), It is only 
the first sentence of the judgment which might at first i appear 
serviceable to the appellant here. But itis clearly not incdn- 
sistent with the Court of first instance having beeu competent 
to make a good decree up: to the full extent of its pecuniary 
jurisdiction ; while the rest of the argument ad inconvenienti 
much resembling the reasoning of the learned Judges in the 
case of Madho Das v. Ramji Patak(2), to be presently dealt 
with, is unconvincing. What is overlooked in this reasoning, 
speaking generally, is the distinction to be drawn between a 
claim of unascertained and a claim of ascertained value. In 
the latter case if the-ascertainment has preceded the making 
of a decree it is difficult to- follow the suggestion that the 
- -plaintiff’s „consequent request to be allowed to withdraw his 
suit, pay additional Court-fees and institute itina Court of 
competent jurisdiction, ceuld possibly cover any dishonest 
intention to oust the jurisdiction of an inferior, and ‘substitute 
for it the jurisdiction of a superior Court. The converse case 
might indeed often give rise to such a suspicion. ` 


“Gj (2903) I, L. R. 25 Mad.'54a, (2) (1894) I. L, R, 16 All. 286, 
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The:point now under examination first seéms fó have bedn 
raised though-not decided in: some dditer dicta of.Parsons’J: tn 
Shet Kavasji v. Dinshaji(). West J. observed ‘in Lakshndn 
Bhathar x. Babaji Bhatkar(®,: * What prima facie'detérmines ` 
the jurisdiction í is the claim, of subject-matter of the claim, as 
sestimated -By-4he -plaintiff, and this ‘determination’ hiavitig 
‘given the jurisdiction; ‘the’ jurisdiction itself continues what: 
-évér the evént of the -suit, unless a different principle comés 
‘into operatidir tø- prévent such a resúlt or to make the pro- 
-ceédings from:the’ first‘ abortive.” The facts there were’ such 
“as to’ present the: ‘converse of the case we are considering, Dut 
“thédictum is used‘in'support of. the contention that once by 
‘Teason of the valuation, a Subordinate J judge; Second Class, Hás 


what ‘the result of the-trial may be. Thus applied we doubt tte ' 


correctness of the proposition; expressed in the most general 
: terms by West J.. So in another case, Balvantrav Oze v. Sadřu- 
din®), the facts were that a plaintiff obtained‘a decree ‘for an 
-amount-within the pecuniary limits of the jurisdiction of the 
Court of the Second Class. Subordinate Judge, and in the ‘exeéu 
-tion-sold timber belonging to the defendant  to‘an’ amount much 
in excess of thit Court’s jurisdiction: In appeal the defendant 
got the ‘decree of the Court.below reversed, -and it was lield 


` that the-Court of the Subordinate - Judge, ` Second -Class,- was 


-- competent in execution .to.re-imburse-“tlié defendant: the 
„amount: for-which his timber had been sold. - It was:‘contended 
that the underlying principle of both th&se cases’ was virtually 
: the same, and was that a Court of linited -pectiniary jurisdic 
tion, once seizad of a-c ıse by reason of the plaintiff’s valuation 
« for Court-fees and jurisdiction, was eompetént to'cariy it toʻits 
. conclusion. whatever .the pecuniary- amount requiring to! be 
finally decreed might be.. If thatisthe true effect of those 
two decisions, we are unable.to agree’iwith them. > But- both 
are plainly distinguishable from the case we are dealing with. 
. The. first.tvas a.case in which . the learned J udges. were 


considering a plaintiff's power, by overvaluing his suit,-to_ 


bring it for trial in a Court of superior jurisdiction ; + the latter 
. turns upon a-totally, different: principle. A short: answer to 
the argument y we have heard on. thése and. similar. cases,i is 
that it is hard to find a ground in reason for : thè proposition, 
that a plaiotiff by deliberately undervaluing his claim may 
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over-ride the express provisions of the Legislature, and by his 
own arbitrary act confer upon a Court of limited, an unlimited 
pecuniary jurisdiction. 

It would not have been necessary to examine these cases 
in so much detail, but for the numerous incidental 
dicta to be found in the judgments, the use of which 
in the elaborate argument addressed to us, appears to 
reveal some confusion of thought. Two entirely distinct 
propositions referable to different principles, and depending 
upon two separate lines of reasoning become thus entangled. 
One proposition is that the mere valuation of a suit for the 
purposes of Court-fees and jurisdiction, need not necessarily 
determine, for later purposes of appeal etc. against the plaintiff, 
the real value of the subject-matter of that suit. We are not 
concerned with that proposition. Another proposition is that 
in no circumstances can the subject-matter of a suit exceed in 
value the pecuniary limits of the jurisdiction of the Court in 
which itis instituted. We think that the proposition is sound 
in principle, and that it remains unshaken, indeed untouched, 
by most if not all the authorities yet noticed. _ bras 

This cannot however be confidently said of the decision of 
the Allahabad High Court, in Madho Das v. Ramji Patak ®©, 
followed and approved (dissenting from Golap Singh v. Indra 
Coomar Hazra) (2) in Sudarshan v. Ram Prasad (3), 

In Madho Das v. Ramji Patak, “Edge C. J. did very dis. 
tinctly hold that if a case was properly instituted, so far as 
Court-fee and valuation alone went, in a Court of limited 
pecuniary jurisdiction, that Court was not precluded from 
decreeing an amount exceeding to any extent the limits of its 
pecuniary jurisdiction. The case came before their Lordships 
in this way. The suit was instituted in the Subordinate 
Judge’s Court for an amount within the pecuniary jurisdiction _ 
of that Court. The first Court (seemingly a Court of unlimit- 
ed pecuniary jurisdiction) dismissed the suit, It was valued 
at Rs. 500. The plaintiff appealed to the District J udge who 
decreed him Rs. 7082. It appears that the pecuniary limits 
of the District Judge's appellate powers were Rs. sobo. If the 
subject-matter of the appeal exceeded Rs. 5,000 an appeal 
lay direct to the High Court. On these facts Edge C. J. held 
that the District Judge had rightly entertained the appeal and 
$$ eee 


(2) (1894) I. L, R. 16 All. 286. (a) (1910) 7 A, Ia J. 963, 
(2) (1909) 13 ©, W. N. 493. 
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that he had not exceeded his jurisdiction in decreeing a sum 
in excess of his appellate pecuniary jurisdiction. It may be 
presumed that in other respects the District Court was com- 
petent in its ordinary jurisdiction to deal with suits, the 
subject-miiter of which exceeded Rs. 5,000, and this might be 
thought to distinguish, to some extent at least, that case from 
such as we desire to bring within the principle we have 
stated : see s. 6 of the Civil Procedure Code. But it cannot be 
denied that the reasoning of the learned Chief Justice for the most 
part ab inconvenienti, does go the whole length contended for 
by the appellant here. The judgment, however, overlooks 
what we think is animportant distinction. A Court pecuniarily 
competent may always decree an amount less than its 
pecuniary limit, but a Court of limited pecuniary jurisdiction 
has no power to decree an amount in excess of that limit. 
Suppose a plaintiff asks for Rs. 3,000 damages, and as the 
result of the trial is found to be entitled to Rs. 300 only, has 
it ever been seriously argued that the trying Judge must 
refuse to decree the amount found and send the plaintiff to 
the Small Cause Court? Another point which has been over- 
looked*in judgments such as this and many already noticed, 
is the differance between unascertained and expected, and defi- 
nitely ascertained sums. A splaintiff may reasonably expect, 
for example, in a suit for accounts that he will not be found 
entitled to more than Rs.5,000 and so bring his suit in the 
Court of a Sacond Class Subordinate Judge. Before decree it 
may become clear that he will be entitled to, say, Rs. 10,000. 
There is now no uncertainty as to the amount or value of the 
subject-matter of the suit, and if the plaintiff may not withdraw 
and bring his suit in a Court competent to try claims to the ex- 
tent of Rs. 10,000 and upwards, one of two things must happen. 
He must abandon the surplus amount of his claim, or the Court 
will be without jurisdiction. Suppose, however, for the purposes 
of appeal only, a Court wf unlimited pecuniary jurisdic- 
tion tries a suit the amount of which, being uncertain, is 
valued formally, at Rs. 1,500, and the trialresults ina decree 
made for the plaintiff for Rs. 8,000, there is still no uncertain- 
ty. Ifthe jurisdiction of an appellate Court is pecuniarily 
limited to Rs. 5,000, it is clear that‘it cannot hear an appeal 
against a decree for a sum in excess of that amount, no matter 
upon what formal valuation the litigation started, This ts 
very different of course from the case before. the Allahabad 
High Court. For there the uncertainty- remained until the 
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Court:of first: appeal had found to ‘what sum ‘the plaintiff 
appellant. was entitled. ` If it were :competent as a Court of 
original:jurisdiction- to award that sum it;is difficult. to : find: 
any reason why it should not do so after having popeny 
taken up the appeal. - .. ! p 4 

. In Golap Sing ve ‘Indra Kumar ay the point has, for ithe: 
first time, aS far as we. have been able to ascertain, : been. 
exhaustively and effectively dealt with by a division ‘bench 
of the Calcutta High Court consisting of.Mookerjee and Carn-: 
duff JJ. -With the reasoning of Mookerjee J. we find ourselves 
incomplete agréement, and wé are unable 'to-see that its vali. 
dity has:been'in’ any way impaired by the dissent . expressed 
by the Allahabad High Court'in Sudarshany. Ram Prasad (2); 
Indeed the judgment of Stanley C. J. adds nothing to. what. 
was containedtin the previous judgment of Edge C: J: While 
in.vouching ag further authority the case of Arogya. Udayan. 
v. ‘Appachi: Rowthan(), we may. be permitted to doubt. 
whether the. learned Chief Justice did not overlook .what was: 
well.pointed out by Mookerjee J., that there, is nothing in the: 
passage quoted which necessarily contemplates the making of. 
a decree in excess of the pecuniary jurisdiction of the Munsiff./ 
- We are,,.therefore, very clearly. of opinion that the proposition. 
we began by stating is correct, and has been supported by 
good reasoning in the case of :Golap . Sing v. Indra Kumar (1): 
That proposition is that the amount gr. value of the subject- 
matter of a suit can.in no case exceed. the limits of thé 
pecuniary jurisdiction of the Court in which it is instituted. 
It. follows that the amount or-value of the subject-matter of a 
suit, for.the purposes of s. 109, cls. (a) and (4) and s. 110 of the 
Givil .Procedure Code, if that suit is instituted in a Court the 
pecuniary limit of whose jurisdiction is Rs, 5,000, can never. 
be greater than Rs. 5,000. - I 

And thus we think the first question must be anawania 
against the appellant. ` 

The next question is whether the apait, is entitled to 
come in uader the second para. of s. 110, Civil Procedure 
Code, “ or the decree or final order must involve, directly or 
indirectly, some claim or question to or respecting property of 
Hike amount or value.” The words here used, are probably 
‘designedly large and vague, but we do not think that they 





(1) (1909).23 © WN. 4930 _ (3) (2901) 1. L. R, 25 Mad, 543, 
(2) (1920) 7 A. L. J. 962, s 967; r . 
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can possibly have any applicability to a case like this, They 
were considered by Jenkins C. J. in De Silva v. De Silva). 
There the alleged subject-matter of the suit, viz., the entire 
property was different from the plaintiff's interest in it, which 
was only one-third. It was contended that the decree or order 
indirectly involved a question respecting property of the value 
of more than Rs. 10,000. The learned Chief Justice refused to 
accede to this contention, and disallowed the appeal. There 
may be many cases to which the words of s. 110 just quoted 
might aptly apply, but where the suit is for money, and the 
plaintiff seeks in appeal precisely the same relief, both in kind 
and quantity asin the Court of first instance, we do not think 
that they ever could have, - or were intended to have, any 
op2ration. 

It is next contended under the third clause of s. 110, “and 
where the decree or final order appealed from affirms the 
decision of the Court immediately below the Court passing such 
decree or final order, the appeal must involve some substantial 
question of law,” that this appeal involves more than one 
substantial question of law. So doa great many appeals in 
casesin which the subject-matter of the suit in the Court of 
first instange was less in value than Rs. 10,000. That pecuniary 

condition not being satisfied it is clear that no leave to appeal 
could properly be granted merely on the ground that the case 
involved substantial quéstions of law. 

' Last it is contended fhat under cl. (c) of s. 109, “from any 
decree or order, when the case, as hereinafter provided, is 
certified to be a fit one for appeal to His Majesty in Council,” 
that this appeal ought to be so certified. We are of opinion 
that what is contemplated in cl. (c) is a class of cases, in which 
there may be involved questions of public importance, or which 
may be important precedents governing numerous other cases, 
or in which while the right in dispute is not exactly measurable 
in money itis of great epublic or private importance. See 
Banarsi Parshad v. Kashi Krishna Narain (2). Such was the 
case of the Udwada Fire Temple, in whigh leave to appeal was 
given by Jenkins C. J. But we are unable to see how any 
considerations of that kind can possibly weigh with us here. 
The case is of the most ordinary character. The plaintiff 
wishes to recover money; the result of the suit can be of no 
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A. ©. J. importance to any one but the parties. We do not consider 
4913 ÍË a case which we ought to certify under s. 109, cl. (c), of the 
~~ Civil Procedure Code, 1908, 
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Before Sir Basil Scott, Et., Chief Justice, and Mr, Justice Batchelor, 
1913 THE DHOLKA TOWN MUNICIPALITY 3 
we - Á Vv. 
September 3, DESAIBHAI KALIDAS PATEL.* 


‘Negligence—Drainage channel~Overflow owing to non-repair—Damage— 
Liabdility—Municipality —Non-feasance—Hisfeasance. 


The Government made a drainage channel for the convenience of the 
Municipality of Dholka. Owing to some default, the water instead of 
flowing along the channel so made flowed across the road into the plaint- 
iffs’ field and caused damage to the plaintiff. ‘The plaintiff having 
sued to recover damages, the Municipality contended that they were not 
liable inasmuch as the damage arose from non-feasance and not from., 
misfeasance :— 

Held, overruling the contention, that the exemption from liabiljty of 
loo2l bodies on the ground of non-feasance was confined to neglect of 
highways, and did nob apply to drainage works carried out ‘by the local 
bodies for their convenience which they were bound to maintain io a 

. proper state of repairs so that they should, not be a nuisance fo the 
neighbouring owners. z 

Borough of Bathurst v. Macpherson (1) and Municipality of Pictou v. 

Geldert, (2) followed. 


Suit to recover damages. 
The Government of Bombay built for the purposes of the 
Dholka Town Municipality a drainage channel which linked 
four tanks, and was for the most part outside the municipal 
limits. At one point of the channel, the cut took a turn to » 
the west. The bank was breached at this point. The breach 
was due to the failure of the people responsible to remove i 
bushes and silt. The consequence was that the channel was 
much silted at the turf and the banks were no longer able to 
_ retain flood water which accordingly flowed over the banks 
and breached them. The drainage water, ina normal rainfall, 
from the decision of B.C. Kennedy, Dholka, in Civil Suit No. 940f 1909. 
District Judge of Ahmedabad, in (1) (1879) 4 App. Cas. 256, 


Appeal No. 201 of 1910, reversing the (2) [1893] A, C. 524, 
decree passed by P. M, Bhatt, Second - 


i 
i 
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instead of turning west and flowing along the assigned channel, A.C. J. 
flowed on north across the road into the plaintiff’s field ; and 1918 
caused damage to the plaintifi’s crops. -~ 

The plaintiff sued to recover Rs. 380 as damages caused DHOLKA 
to his crops. The Municipality resisted the claim and denied aba 
any negligence on their part. 

The Subordinate Judge held that the loss or damage Desir 
done to the plaintiff’s crops was not owing to any wrongful 

or negligent act or omission on the part of the defendant 
Municipality; and dismissed the plaintiff’s suit. 

On appeal, the District Judge reversed the decree and 
found that “the discharge of rain-water to the plaintiff's 
land came about through the neglect of the defendant Munici- 
pality and it did cause damage to the plaintiff.” The plaintiff 
having thus been entitled to damages the suit was remanded 
to the first Court for ascertaining the amount of damages 
caused to the plaintiff, The Court fixed the damages at 
‘ Rs. 132-12-0. The District Judge passed eventually*a decree 
for Rs. rro in the plaintiff’s favour. 

- The defendant Municipality appealed to the High Court, 


G.°S, Rao, for the appellants. 
"N. K. Mehta, for the respondent. 


The following authorities were referred to: Sanitary 
Commissioners of Gibraltar v. Orfila ©); Municipality of Pictou 
v, Geldert (); Cowlcy $. Newmarket Local Board(3); Gibson 
v. Mayor of Preston(®) Achratlal v. Ahmedabad Municipality (5) 
Borough of Bathurst v. Macpherson ©); The Bombay District 
Municipal Act, 1901, ss. 50, 52, 54, 56; The Bombay Irriga- 
tion Act (Bombay Act VII of 1879), s. 15. 


gcorr C. J.—Upon the findings of fact of the lower appel- 
late Court we are of opinion that the decision appealed from is 
right. The drainage water passing along a certain drainage 
cut owing to some default instead of flowing along the assigned 
channel flows across the road into the plaintiff’s field and 
causes damage to the plaintiff. The damage is found to be 
due, not to the authorised drainage work, but to the neglect 
of the drainage channel, which thg Municipality is bound to 


SS ae Bt as ee Pe = eg gs toa few a aeG een; nett at 
(1) (2890) 15 App. Cas, 409, (5) (1904) I. L. R. 28 Bom. 840; 
(2) [1893] A. C. 524. 6 Bom, L. R. 75. 

(8) [1892] A. O, 845. (6) (1879) 4 App, Cas, 256, 


(4) (1870) L, R, 5 Q. B, 218, 
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repair. The Government made the cut under their powers 
under the Irrigation Act, but it was built mferely for the 
convenience of the Municipality, who took it over, and who 
are authorised under s. 56 of the District Municipal Act to 
expend money on works outside the Municipal district. It is 
contended on behalf of the appellant that the Municipality 
are under no liability in respect of the damage caused to the 
plaintiff, because it is a matter arising from non-feasance and 
not from mis-feasance. But the exemption from liability of local 
bodies on the ground of non-feasance is confined to neglect’ of 
highways, and does not apply to drainage works carried out 
by the local bodies for their convenience, which they are 
bound to maintain in a proper state of repairs so that they, 
shall not be a nuisance to the neighbouring owners. This 
appears from the judgments of the Privy Council in Borough 
of Bathurst v. Macpherson C): and Municipality of Pictou v. 
Gelderi(), We, therefore, affirm the decree of the lower 
appellate Court and dismiss the appeal with costs. 


Decree affirmed. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr Justice Batchelor. 


HARI BALU GAEKWAD 
v. i 
GANPATRAO SAKHUJIRAO GAEKWAD.* 


Provincial Small Causes Court Act (IX of 1887), Sec, 28—Suit instituted in 
Small Cause Court—Transfer of case to the files of Civil Court where the 
same Judge presides over both Courts, 


A suit, depending upon proof or disproof of title to immovable 
property, was filed as a Small Cause Court suitin the Court of a Judge 
having both Small Cause Court and regular jurisdiction. The Judge, 
acting under the power contained in 3 28 of the Provincial Small 
Cause Courts Act 1887, caused the suit to be transferred to his file ag 
an ordinary Judge at a very early stage after the plaintiff had been 
examined, He thon passed a decree deciding the question of title :— 

Held, that the powers conferred by s. 23 were put in férce in a 
regular manner ; since he could hardly return the plaint to be pre- 





_ * Civil Application No. 142 of 19383, passed by S. A. Naik, Second Class 
under Extraordinary Jurisdiction, Subordinate Judge at Dapoli, in 
against the decree passed by V. G. Civil Suit No. 202 of 1912. 
Kaduskar, First Class Subordinate (1) (2879) 4 App. Cas, 256, 

Judge, A, P., at Ratnagiri, in Appeal (2) [1893] A. O. 524, 


_No, 445 of 1912, reversing the decree 
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sented ta another Judge, because he himself was the Judge having A. Od. 
jurisdiction tor-determine the question of title. 1918 


GANPATRAO sued to recover Rs. 5-8-0, as damages from the So 
defendants caused by their removal of bamboos, and mangoes Hart Batu 
and jack fruits from trees which the plaintiff alleged belonged g PENA 6 
to him andhad been in his possession. The defendants con- ae 
tended that the land did not belong to the plaintiff, was never 
in his possession and that it wasowned by them, and had 
been in their possession. 

The suit was filed as a small cause suit in the Court of 
S.A. Naik, who was the Judge of the Small Cause Court and 
also the Judge of the Civil Court at Dapoli. 

The suit was registered as a small cause suitand two issues 
were raised: (1) Is the plaintiff’s alleged ownership of the 
plaint property proved; and(2) what damages, if any, can 
he claim. ; 

The trial proceeded. The plaintiff was first examéned. At 
the conclusion of his deposition, the Subordinate Judge 
was of opinion that the suit involved investigation of title 
to immovable property. He, therefore, ordered the suit to be 
transfetred to his file as an ordinary Judge. He concluded the 
trial and finding both issues in the negative, dismissed the 
plaintiff’s suit. 7 

The plaintiff appealed to the District Court at Ratnagiri, 

The First Class Subordinate Judge with appellate powers heard 
the appeal, reversed the decree and decreed the plaintiff’s 
claim. 

The defendant applied to the High Court under its extra 
ordinary jurisdiction, contending, inter alia, that the appellate 
Judge had no jurisdiction to entertain the appeal. 


B. V. Vidwans, for the applicants. 
P. V. Kane, for the opponents. 


Scott C.j.—The only question in this case is whether 
the lower appellate Court rightly entertained the appeal. 
The suit was originally filed as a Small Cause Court suit in the 
Court of a Judge having both Small Cause Court and regular 
jurisdiction. Finding that the right of the plaintiff and 
the relief claimed by him depended upon proof or disproof 
of a title to immoveable property which the Small Cause 
Court could not finally derermine, the Judge acting under 
the power contained in s. 23 of the Provincial Small Cause 
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Courts Act caused the suit to be transferred to his file as an 
ordinary Judge at avery early stage after the plaintiff had 
been examined. There was no substantial irregularity in this. 
He could hardly return the plaint to be presented to another 
Judge, because he himself was the Judge having jurisdiction 
to determine the question of title; and no point is made of 
the fact that the evidence of the plaintiff recorded before him 
as a Small Cause Court Judge was used in the regular suit. 
We think that it must be taken that the powers conferred by 
s. 23 were put in force in aregular manner. He then passed 
a decree deciding the question of title. It was a decree which 
could not be passed by a Court of Small Causes; it was not a 
decree falling within the terms of s. 27 of the Small Cause 
Courts Act, and was, therefore, not final. It was, therefore, 
appealable and the lower appellate Court rightly entertained 
the appeal. In support of the argument that the decree was 
not appealable reference has been made to Kali Krishna Tagore 
v. Izzata Nissa Khatun@®), In that case the question was 
whether a suit was cognizable by a Court of Small Causes 
within the meaning of s. 586 of the old Code of Civil Procedure 
so as to bar a second appeal, and the learned Judges cgme to 
the conclusion that the suit, although it might fall within the 
class of suits contemplated by s.,23, would nevertheless be a 
suit cognizable by a Court of Small Causes. That, however, 
is not the point before us. The question is whether the decree 
which was actually passed by a Cour? to which the suit origins 
ally so cognizable was transferred was a final decree under 
the Small Cause Courts Act. For the reasons above stated 
we are of opinion that it was not. Therefore, we cannot 
interfere under our extraordinary jurisdiction. We discharge 


the Rule with costs. ` 
Rule discharged. 


(1) (1897) I, Le By 24 Cal, 557, 
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CRIMINAL REVISION. 





Before Mr, Justice Batchelor and Mr, Justice Shah, 


EMPEROR 
uw 
MORO BALVANT MARATHE.* 


Penal Code (Act XLV of 1860), Seca. 95, 504, 355—A ots causing slight harm— 
Abuse~Hjecting a trespasser from the pleaders’ room after warning. 


The complainant, who was not a pleader, intruded into the pleaders? 
room at Belgaum, in order to see a pleader, The accused, a pleader, 
objected to the complainant’s presence in the room and had read out 
.to him one of the rules which required an outsider to withdraw from 
the room if his presence was objected to. The complainant refused to 
leave the room and sat resolutely down. The accused went to him and 
put him out of the room. Tho complainant again returned to the room 
when the accused- used him an abusive epithet. Shortly after the 
incident the accused made ample apology to the complainant tor what 
had occurred. . On these facts the accused was convicted for offences 
[Funder ss. 355 and 5o04 ofthe Indian Penal Code. The accused having 
appealed .— : 

Aetd, (1) that no denis was committed under s. 355, since the com- 
plainant’s intention in remaining in the pleaders’ room, after his pre- 
sence was objected to, was to annoy the accused, and the accused did not 
exceed his rights in putting the trespasser out of the room, 

(2) that as to the sécond charge the accused was within the protection 
allowed by s. 95, regard beieg had'to the circumstances of Provocation 
in which the words were uttered, and to the frank and sincere apology 
which immediately followed their use.. 


OnE Hari Bhikhaji went to the Pleaders’ Room at Bean 
While he was speaking to a pleader theré, the accused, another 
pleader, drew his attention to one of the bar rules, which 
required that no outsider would be allowed into the room and 
any one whocame there was to be turned out. The complainant 
thereupon inquired if the Pepal Code was known. The accused 
asked the complainant to leave the room; but he refused to 
do so and resolutely sat down. The accused then got up ; and 
pushed him out of the room. Notwithstanding this, the 
complainant again returned to the room saying: “I wanted 
this very thing ;” whereupon, the acgused used him an abusive 
epithet (alkat, Yanchod). Shortly after the pinicang the ereua 
No. 166 of 1913, from an Order passed modifying the sentence passed by 


by L. ©. Crump, Sessions Judge of . R. B. Kittur, First Class Magis- 
Belgaum, in Appeal No. 7 of 1933, trate at Belgaum. . 
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wrete an ample apology .to the complainant expressing his 
regret at what had occurred. : 

The complainant chose however to lodge a complaint against 
the accused. 

The accused was tried by the Magistrate, First Class, and was 
convicted of offences punishable under ss. 355 and 504 of the 
Indian Penal Code, and fined in an aggregate sum of Rs. 51. 

On appeal the convictions were confirmed ; but the amount 
of fine was reduced to Rs. 15. 

The accused applied to the High Court. 


S. R. Bakhale, for the applicant—The complainant was 
not? entitled to remain in the Pleaders’ Room, after being 
requested to withdraw according to the rules. The lower 
Court has held that the Pleaders’ Room is as much a private 
room of the pleaders, as the Chamber is of the Judges, When 
a man enters a private room and when requested to withdraw 
refuses to do so in contumacy, he is really committing criminal 
trespass, since his intent is to annoy the person. The accused 
was therefore perfectly justified in enforcing the rule of the 
Pleaders’ Room, by taking him out of the room, with as little 
force as was necessaty for that purpose. The finding of the 
lower Courts is that he did nof use more force than was 
necessary. The act of the accused is justified as a right of 
private defence under ss. 97 and 103 of the Indian Penal Code. 
If such right is not allowed by law, tRere would be no privacy 
even in a private house. A trespasser may, by resolutely 
refusing to leave the house, make the position unbearable. 

Further, it must be noted that the accused tendered an 
apology immediately after the occurrence expressing the hope 
that the matter would end there. But the complainant even 
after the tendering of such an apology files his complaint. I 
submit that having regard to the ordinary course of things, a 
reasonable man after such an apolggy will not complain about 
the occurrence. The case would then thus be governed by s. 
95 of the Indian Penal Code. . 

After the complainant was taken out of the room he again 
returned to the Pleaders’ Room, and the accused gave ex- 
pression to the abuse forewhich he is convicted under s. 504. 
Though the words in their root meaning may “be highly objec- 
tionable, they have acquired in common parlance very mild 
signification. They ‘really express nothing more than the 
disgust felt by a person at the repetition of the act complained, 
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. They do not signify more than what the English expression A, Or. J. 


“ mean fellow” Would signify. But this portian of the incident 
is covered by the apology more especially as the apology was 
for what occurred and what the accused thought was beyond 
his legitimate rights. I submit therefore that the offence under 


8 504 is covered by s. 95 of the Indian Penal Code having 
regard to this apology. 


A. G. Desai, for the complainant.—The accused was not 
entitled to enforce the rule of the Pleaders’ Room by using force 
If he found that the complainant did not heed his request he 
could have reported the matter to the Secretary of the Pleaders’ 
Room or to the Court Authorities. He had no business to take 
the law in his own hands. There is no right of private defence, 
when there.is time to have recourse to public authorities ; s, 
99, cl. 3 ofthe Indian Penal Code. The accused is guilty of 
using criminal force in dragging out the complainant. The 
complainant was perfectly entitled to go to the Pleaders’ Room 
as he had business with one of the pleaders and his entry into 
the room was perfectly justifiable. His act was not a criminal 
trespass at all. Any person having business with a pleader is 
entitled to go into the Pleaders’ Room. Such a place is not a 
private plade, as strangers have a right to be in there. The 
entry of the complainant was not a criminal act in any way 
and therefare no right of-private defence could arise in the 
matter, e 
- As to the offence under s. 504, the accused has used very bad 
language, unworthy of being used by a person of his position. 
Whatever may be the significance of the words, in order to 
ascertain the meaning of the words, you have to take the root 

' meaning of them and that certainly is inexcusable. It is not 
shown that the words have in common parlance acquired any 
milder meaning. Then as to the apology: itis not shown 
that the complainant consented to drop any proceedings. The 

, accused may tender an apology, but the complainant is at per- 
fect liberty to accept or refuse it. There is nothing to show 

on the recard that he accepted it and tlferefore the apology 


could not come inthe way of the complainant filing a com- 
plaint. 


Bakhale, in teply.—Appeal to public authorities in such cases 
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life'unbearable. The complainant has accepted the apology 
as he has received it and it ishe who produces it with the 
complaint before the Magistrate. 


BATCHELOR J.—This is an application in our revisionary 
jurisdiction and is made by one Moro Balvant Marathe who is 
a pleader of the District Court of Belgaum. He has been con- 
victed of assault otherwise than on grave provocation under 
s. 352 and of intentional insult with intent to provoke a breach 
of peace under s. 504 of the Indian Penal Code. He has been 
sentenced to a total fine of Rs. 16. 

It appears that the complainant, who is nota pleader, in- 
truded into the Pleaders’ Room at Belgaum in order to see the 
Hon’ble Mr. Belvi who is a pleader in that District. The 
applicant objected to the complainant’s presence, and in his 
presence the rule was read out to the effect that the room was 
reserved for pleaders, and that ifany parson nota pleader, 
entered the room and his presence was objected to, it was in- 
cumbent upon such person to withdraw. The complainant, 
however paid no attention to the hint thus conveyed to him, 
and the applicant then formally notified to him his objection to 
his presence in the room reserved for pleaders., The com- 
plainant, however, instead of haying the grace to withdraw 
from the room where he had no right to be and where his 
presence was objected to, refused to‘leave the room and sat 
resolutely down. Then the applicant Went to him and put him 
out of the room. Afterwards the complainant again returned to 
the Pleaders’ Room, and on that occasion the applicant used to 
him abusive language, for which he has been convicted under 
s. 504. Very shortly after this somewhat trifling but unfor- 
tunate occurrence, the applicant sent to the »complainant an 
apology in which, alluding to the incident which “ had just 
occurred,” he says: ‘I feel great regret and apologise to you 
for that incident. In consequence of certain circumstances to 
which I need not refer, I lost my temper which I ought not to 
have lost. Whatever it may be, 1 feel very sorry, for what 
occurred and I beg to be excused. Let the matter end there 
with common understanding.” Three days afterwards, however, 
the complainant elected to file this complaint. We agree with 
the learned Sessions Judge in thinking that‘the Pleaders’ 
Room in the District Court of Belgaum was, for our present 
purposes, a private room and that the complainant was not 
entitled to persist in remaining there after his presence had 
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been objectad to. That he did so persist is, in our opinion, 
clear evidence that his intention was to annoy the applicant. 
There is no evidence upon which we can believe that any 
unnecessary violence, or indeed any real violence at all, was 
used by the applicant towards the complainant, and in these 
circumstances we do not find that the applicant exceeded his 
tights in putting this trespasser out of the Pleaders’ Room. 
The charge, therefore, under s. 352 cannot be sustained. 
As‘tegards the charge under s.504, Mr. Bakhale has with 
some vehemence urged upon us the contention that the actual 
words of abuse, whatever may be their etymological signifi- 
cance, are yet used amongst the people in common every day 
life without any particular meaning or sting. While we do 
not deny that there may be some force in this argument, we 
wish‘to express our unqualified disapproval of the use of such 
words as those proved here to have been used by a pleader in 
the District Court premises. At the same time when we pay 
attention to the circumstances of provocation in witich those 
words were uttered, to-the frank and sincere apology which 
immediately followed their use, we come to the conclusion 
that the uss of them may, without undue straining, be brought 
within the protection allowed by s. 95 of the Indian Pena] 
- Code toacts which, though likely to cause harm are likely 
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to cause only such slight harm that’ no person of ordinary 


sense and temper would-complain of them. -~ 

We think, therefore, that the conviction under s. 504 is also 
unsustainable. 

For these reasons we make the rule absolute, reverse the 
convictions and sentences and direct that the fine, if paid, be 
refunded. 


i a Rule made absolute. 
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Before Mr. Justice Beaman. 


JAN MAHOMED ABDULLA DATU 


v. 
DATU JAFFAR.* ; i 


Khojas—How far governed by Hindu law—Succession and Inheritance—Joint 


family property—Doctrine of nucleus does not apply to Khojas—Release 
by a Khoja of the family property—Release binding as family arrangement 
—Limiiation Act (LX of 1908), Arts, 91, 127—Scope of Art. 91—Article 
127 not applicable to Mahomedans—The Article applies qualifiedly to 
Khojas. 


` 


A, a Khoja Mahomedan, passed in 1879, a release to his father D, and 
his brother I, whoreby in consideration of a sum of money he relin- 
quished his share in the family property. A had ason J at the time. 
After the release, A used to live separately ; but his son J and another 
gon born in 1893 were brought up, educated and married by D and I. 
In 1902, D conveyed his property to his son I by way of gift. J and his 
brother sued D and I in 1912 to recover their shares by partition of the 
family property alleging that it was joint family property and that the 
release and the gift were in-operative and not binding on them :— 

Held (1) that the plaint disclosed no cause of action and that many 
of its prayers were on the face of them bad inasmuch as the plaintiffs 
could not have a declaration of their rights as members of a joint family 
under Hindu law nor could they sue for partition, - - 

(2) that the release was a perfectly fair family arrangement made 
for a sufficient motive and as such fell Within the rule in Chadildas? 
case (1). 

(2) that the plaintiffs’ claim to have the release of 1879 set aside was 
time-barred under Art, 91 read with s. 7 of the Limitation Act, 1908. 


Where Mahomedans are concerned, the invariable and general pre- 
sumption is that they are governed by the Mahomedan law and usage, 
Tt lies on a party setting up a custom in derogation of that law to prove 
it strictly, Butin matters of simple succession and inheritance it is 
to be taken as established that succession and inheritance among Khojas 
and Memons are governed by the Hindu law as applied to separate 
and self-acquired property. 

The doctrine of ‘nucleus’ does not apply to Khojas and Memons. 

In determining the reasonableness of family arrangements under 
Hindu Law, what is to be looked at is not the state of the family 
fortune at the day it_is called in question, but at the time it was made. 
If there was then an adequateanotive, and if on the whole it was a reason- 
able and fair arrangement, the Court will not scrutinize too closely the 
adequacy of the consideration. 


pae ee — m 


* 0. C, J. Suit No, 1021 of 1912, (1) (1910) 12 Bom, L, R, 621. 
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Where the existence of a document if valid and binding ona party O. C. J. 
would defeat his suit to recover possession of any property, he must sue, 
under Art, 91 of the Indian Limitation Act, for the cancellation of that 1918 
document within three years. z D 

Article 127 of the Limitation Act doos not apply to Mahomedans Jan 
qua Mahomedans. It is doubtful whether it applies to Khojas and Maxounp 
Memons, except in proper cases, where the property is shown to have 
gone through unimpaired descént and thereafter to have been held by 
the survivors as joint family property. 


v. 
DATU JAFFAR 


SuIT for partition. 

One Datu (defendant No.1), a Khoja Mahomedan, had 
two sons: (1) Abdulla (defendant No. 3) and Ismail (defendant 
No. 2). ‘They lived together as joint family. 

On the 13th February 1879, Abdulla executed a release in 
favour of defendants Nos. 1 and 2, whereby in consideration of 

7 Rs. 400 paid to him, he relinquished his share in the family 
property. Abdulla had at the time his wife Ratanbai living 
who was given ornaments worth Rs. 200, and had by her a 
son Jan Mahomed ( plaintiff No.1), who was given a house 
worth Rs. 300 by defendants Nos. tand 2. Abdul Aziz (plain- 
tiff No. 2 ) was born to Ratanbai considerably later. Since 
the date af the release Abdulla used to live in the house 
gifted to Jan Mahomed. 

Both Jan Mahomed and.Abdul Aziz lived with and were 
brought up by Datu and Ismail, who looked after their edu- 
cation and got them marfied in’ due course. 

On the 8th October*1g02, Datu made a gift of all his 
property to-his son Ismail, by a deed of gift. 

‘Datu filed a suit in the Thana Court on the roth August 1912; 
for a declaration that the properties mentioned in the plaint 
were of his absolute ownership and that neither Abdulla nor 
any of his sons had any interest in it. 

Whilst the Thana suit was pending, the plaintiffs filed the 
present suit on the zoth September 1912, alleging that the 
properties in dispute werg the ancestral properties of a joint 
and undivided family, and that the business carried on by 
Datu and Ismail was the business of a joint and undivided 
family. Ihe plaintiffs prayed inter’ alia that the properties 
mentioned in the plaint and the business referred to therein 
were the properties and business eof a joint and undivided 
family ; that thé rights of the plaintiffs and the other defendants 
therein be ascertained and the properties be accordingly parti- 
tioned; and that the release of 1879 and the gift of 1902 be 
declared null and void. 


a 


ae a , E : i 
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0. 0. J. The defendant No. 1 resisted the eia on ihe grounds of 
1913 limitation and jurisdiction.. $ 
~ Defendant No. 2 contended inter alia that the release of 1879 


JAN was operative and binding on the plaintiffs ; that since then he 
MaHOMED developed business on his own account and the property 
Daru Jarrap 2cquited- since was his self-acquisition’; and that the plaintiffs 
—— had no interest in the properties. z 

. The following weré among the issues fixed for trial : — 


t. Whether the plaint shows- any cause of action P 
_ 2, Whether the first plaintiff’s claim to set aside the release of 1879 is 
not barred by the law of limitation ? 
3. Whether the said plaintiff has any right to set aside the said release P 
7, Whether the properties comprised i in the release are the properties 
of the joint family? = ` 
8, Whether the release of 1879 was ever acted upon P 
: ’ 9, Whether the plaintiffs and defendants did not live as members of a 
joint family? p 
lle Whether the release of 1879 is not void in law, i 
iz, Whether the deed of gift by defendant 1in favour of defendant 2 is 
not null and void in law. 


. Bhandarkar and Vaidya, for the plaintiffs. 


Mirza and Khan, for defendant No. 1. l a . 

Wadia with Strangman (Advocate sence) efor defend- 
ant No. 2. 

` B. Wadia arid Modi, for defendant, No. 3. i 


z Mirza.—The parties being Khojas, 2 son cannot demand a 

~- partition from his father: Shivji Hasam v. Datu Mavji 

- Khoja@) and Ahmedbhoy Hubibbhoy v. Cassumbhoy Ahmed- 
bhoy(?). To succeed in his case, the plaintiff must prove custom. 
The plaintiffs cannot’get a declaration that the family was“ 
joint. Chadildas v? Ramdas(3), Ramdas v. Chabildas(4). The 
case of Wasantrao v. _Anandrao(s) does not apply. The suit is 
barred by limitation, ‘for the release sought to be set aside i is 
dated 1879. ° i 


Vaidya.—In view of the decision in Akmedbhoy Hubibbhoy 
v. Cassumbhoy Altmedbhoy(®, we do not press our, claim for 
partition, But we are entitled to a declaration that the family 
isjoint: Wasantrao’s case(5). The case of Chabildas v. 
Ramdas?) -turned on a family- arrangement: „The law of 





(1) (1874) 12 B. H. ©, R. 281. (4) (1910) 12 Bom, L, RB, 622, 
(2) (1889) I. L. R. 13 Bom. 534. (5) (1904) 6 Bom. L. R, 925. 
(8) (1909) 11 Bom. L. R. 606, 613: (6) (1889) I, L. R. 13 Bom, 534, 
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limitation does not apply to us. We do not care to set aside 
the. release. It is, on the face of it, null and void. Article QI 
of the Lintitation Act has no application.- We lived in the 
family till July 1912 and we were excluded after that date, 
The case is governed by Art. 127: Abdul Rahim v. Kirparam 
Daji); Karsandas Dharamsey v. Gangabai(?), - 


Mirza handed in a written synopsis of cases.. First, how far 
is Hindu Law applicable to. Khojas: Hirbae v. Sonabae(s) : 
Gangbai v. Thavar Mulla(4); In the goods of Mulbai (5); 
Shivji Hasam v. Datu Mavji Khoja (6) ; Hirbai y. Gorbai 0) ; 
Rahimatbai v. Hirbai 8) ; Ahmedbhoy Hubibbhoy: v. Cassum. 
bhoy Ahmedbhoy (9) ; to Cutchi Memons: In re Haji Ismail 
Haji Abdula(s); Mahomed Sidich v. Haji Ahmed 3); In 
the matter of Haroon Mahomed ; or to Sunni Bohras: 
Bai Baiji v. Bai Santok (23), ` 

If Hindu Law be not applicable to Khojas, the release ofa 
| Spes successionis is invalid: Shamsudin v. Abdul Hoosein 04), 

If Hindw law applies, the release is binding: Wasantrao 
v. Anandrao (5) The doctrine of nucleus is explained in 
Karsandas Dharamsey v. Gangabai (16), 

Article 127 of the Limitation Act has been applied to 
Mahomedans: Fatma Boorv. Ghisan Boo ; Abdul Rahim 
v. Kirparam Dafi (18) ; Abdul Kadar v. Bapubhai (19); Abdul 
v. Mahomed (20); See ajso, Amme Raham v. Zia Ahmed (21) ; 
Patcha v. Mohidin 22); Kasmi v. Ayishamma (23); Abdul 
Kadery. Aishamma (2; Mahomed Akram Shaha v. Anarbi 
Chowdhrani (25), <, “3 

The following cases decided under Ast, gt deserve attention : 
Rampal v. Balbhadar 6 . Bijoy Gopal v. Srimati (27); and 
Bakatram vy. Karsetji (28); : 





(1) (1891) I. L. R, 16 Bom. 186, ~ (15) (1904) 6 Bom. L. R. 925. 

(2) (1908) 10 Bom. L, R, 184. (26) (1908) 10 Bom, L. R. 184, 
(8) (1847) Perry O. C, 110. ° (27) (1909) 11- Bom. L. R, 1083. 
(4) (1863) 1 BAH, C. R. 71, (18) (1891) I. L. R. 16 Bom. 186. 
(5) u866)'2 B. H. C. R. 276. (19) (1898) I, L. R, 23 Bom. 188, 
(6) (1874) 12 B, H. C. R, 281. i (20) (1903) Bom, L. R, 355, 

(7) (1875)-12 B. H. C. R. 294, (21)(1890) I. L. R. 13 All. 282. 
(8) (1877) L. L. R. 3 Bom. 34, (22) (1891) I. L. R. 15 Mad, 57. 
(9) (1889) I. L. R. 13 Bom. 534. | (a8) (1893) I. L. R. 15 Mad. 6o. 
(10) (1880) I. L. R. 6 Bom, 452, (24) (1892) I. L. R. 16 Mad. 61. 
(11) (1885) L. L’ R. 10 Bom, L (25) (1895) I. L. R. 22 Cal. 954, 
(22) (2890) I. L, B. 14 Bom, 189 (26) (1902; 4 Bom, L R. 832, 
(13) (1894) I. L. R. 20 Bom, 53 (27) (1907) 9 Bom, L. R. 602. 


(14) (1906) 8 Bom. L. Re 252. < ( 8)(1903) 5 Bom. L, R. Sag, 
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Bhandarkar continuing referred to Ashabai v. Haj 
Tyeb Haji RahimiullaQ) ; Rampershad Tewarty v. Sheochurn 
Doss(2); Umrithnath Chowdhry v. Goureenath Chowdhry (3) ; 
Mahomed Sidick v. Haji Ahmedi®). 


Cur. adv. vult, 


BEAMAN J.—In this suit the plaintiffs, who are the sons of 
Abdulla Datu, a Khoja, pray that it be declared that the proper- 
ties mentioned in the plaint and the business referred to therein 
are the properties and business of a joint and undivided family. 
That the rights of the plaintiffs and the other defendants therein 
be ascertained and declared. That the said properties be 
partitioned between the plaintiffs and the defendants, in 
accordance with’their interests so ascertained and declared. 
That for these purposes all necessary directions be given, 
enquiries made, and accounts taken. That in the meantime- 
a Receiver be appointed. That the defendants 1 and 2 be 
restrained by an order and injunction of this Court from 
alienating or otherwise disposing of the same. That it may 
be declared that the release referred to in the plaint is not 
valid and binding on the plaintiffs and defendant 3, or in the 
events that have happened it is inoperative agains{ the plain- 
tiffs and defendant 3. That the deed of gift dated 8th October 
1902, in favour of the defendant 2, is void and of no effect7as 
against the interests of the plaintiffs and the other members 
of the said joint family. And other,” for the present, imma- 
terial, prayers. , ; : - i 

The written statement of the defendant 1 sets up 
limitation, want of jurisdiction, and without prejudice to 
those defences pleads on the. merits, adopting the 
written statement of the defendant 2, that the release 
was not obtained by fraud etc., but that it was a perfectly 
fair and valid transaction and has been acted on ever since. ` 
The defendant 2 in his written statement says that in or 
about 1878 the defendant 3 and plaintiff 1, who was. then ‘his 
only son, separated from the joint family. The separation 
was recorded in the release Ex. 1 in this case. At*that time 
the joint family only owned a small shop wherein groceries 
and cloth were’retailed. dn or about 1887 this defendant began . 
to deal in those commodities on his own account. The pro- 
perties mentioned in Schedule A were all bought after the 


(1) (1885) I, L. R. 9 Bom. 115, « (8) (1870) 18-M I, A. 542, 
(2) (1866) 10 M, I, A, 490. (4) (1885) L. L. R. 10 Bom, a, 14. 





VOL. kv. | . tHE BOMBAY LAW REPORTER, io49 


aforesaid partition, except a small house at Malad which came ° 0. ©. ¥. 
to the share of the defendant 1 on the partition, while the 1913 
Only other immoveable property of the family was allotted <2 
to the first plaintiff on the same. Most of the said properties Jay. 
belong exclusively to this defendant. Denies that since the AL ATONED 
death of Jaffir and the partition in 1878 the defendant 3 or the Sas ik 
plaintiff 1 lived with the first defendant or himself as members = 
of a joint and undivided family or as such acquired any im- Beaman J 
moveable property or carried on any business. At the date 

of the said partition. this defendant was a minor, and the 

family then owned no immoveable property in Bombay, 

Denies fraud, undue influence etc. Denies that the 

plaintiffs and their mother Ratanbai were maintained 

„out of the joint family property or continued to live as 
members of the joint family after the release, Admits 

the performance of certain ceremonies but denies that 

the expenses were defrayed out of joint family funds. 

The release was acted upon and the defendant 3 is 

still living in the house given under it to the plaintiff 1. 

Denies that this defendant induced the defendant 1 to execute 

the deed of gift of 1902. Says that the defendant 3 and the 

plaintiff have been living separate from the joint family 

ever since the release and have had nothing to do with thè 

Bombay business and depies that the properties claimed were 

acquired by him for the joint family as denamidar but were 

his own self acquisitions. Says that he employed the plaint- 

iff 2 in his shop but had to get rid of him as he was useless, 

The plaintiffs then set on foot rumours that they were interest 

ed in the properties now claimed ip consequence of which 

these defendants had to file the suit in the Thana Court, This 
defendant separated in estate from the defendant 1 in 1885 but 

has continued to live with him. Sets out his self acquisitions. 

Pleads limitation. And want of jurisdiction, : 


A perusal of these pleadings is instructive as showing how 
deeply this community has, under the pressure of judicial 
decisions, become. tinged with the peculiar notions of the 
Hindu ‘Law of the Joint family. In order to understand at tha 
outset what is substantially in controversy it may be well to 
state one or two of the salient faéts, : 4 


For the purposes of this case the fa nily may be taken to. 
have consisted of the father Jaffir, his only son Datu, and hig 
two sons, Abdulla defendant 3 and Ismail defendant Ze 


R 13 7 
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0. 0. J. Abdulla had one son plaintiff 1 Jan Mahomed at the date of 
1913 the release dated 13th February 1879. $ 

aand Some twelve or thirteen years later the second plaintiff Aziz, 

JAN said to be now about twenty, was born. 

MaHouED There canbe no doubt, indeed this is not denied, that 

D ene during the life-time of Jaffir there was a small nucleus of 

— “joint family property ” which on his death was taken jointly 

Beaman J, by the survivors. The amount of this nucleus is disputed, the 

defendant 3 swearing that it was about Rs. 10,000, while the 

defendants 1 and 2 would reduce it to something inconsiderable, 

But at the highest I do not think it could fairly be taken to 

have exceeded Rs. 4,500, the figure alleged to have been 

made the basis of the partition effected by the release of 13th 

February 1879. The whole of that property was at Malad 

beyond the local limits of this Court’s jurisdiction. ‘But 

between 1880 and the date of the suit Ismail the defendant 

2 either by himself or assisted by his father Datu, the defend- 

ant 1, has acquired a great deal of valuable property in 

Bombay. I was told in the course of the trial that this 

property was now probably worth a lac of rupees. It cannot 

be pretended, and it has hardly been seriously argued,. that 

either of the plaintiffs or their father contributed in 

any way to this enlargement .of the family fortunes. 

True the plaintiff 1 has vehemently contended that he worked 

from a very early age in his grandfathet’s business, but there 

is no reason to suppose that if he did his services were of any 

value. He is a feeble diseased man, who, according to his 

own letters, was never able to earn a penny when left to 

himself. Abdulla, the defendant 3, has been a confirmed 

drunkard and loafer since his early youth. He has sworn that 

he took to drink at the age of seven and admits he has never 

done any work at all since the partition or release. He has 

lived in the house given by that release to his eldest son, the 

plaintiff 1, upon a pittance of eight agnas à day allowed him 

(I suppose for drink) by Datu and four annas a day given him 

by his mother, with daily rations of food. The second plaint- 

iff is only now about twenty. years of age and certainly 

could not have been of the least service to the family as a 

producer. Such being the facts, it is clear, that apart from the 

special features of the law of the Hindu joint family, these 

- plaintiffs have no shadow of moral right to share in the life’s 

earnings or acquisitions of their uncla Ismail. Datu, the grand- 

father, is a very old man, stating his age to be eighty-six. In 
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1902 he made a gift of all his Malad property to hisson 0. 0. J, 
Ismail, who was then the efficient representative of the family, 1913 
By this deed of gift he appears to have reserved to himself re 
some Rs. 7,000 and it has been argued that he did this design- Jan 
edly to provide adequate shares in the joint family estate, as Mattomwzn 
he believed it to stand, for his son Abdulla and his grandsons 
the two plaintiffs, Assuming that that were so, though I do — 
not believe that it was, it would indicate that Datu himself 2647ean J. 
laid no claim at all to the valuable properties which Ismail 
claims to have acquired for himself in Bombay. Nevertheless 
if the doctzine of nucleus is to be applied, I think it would be 
extremely difficult for the defendant 2, in the face of his own 
pleadings, to escape its legal consequences. 

Succinctly stated, that doctrine, originating in our Courts in 
the old case usually called the Peshwa’s case appearing 
to have been decided by Mount Stuart Elphinstone, is that 
where there has been a-nucleus of joint ancestral family pro- 
perty, all subsequent additions and acquisitions by any 
member of the family while still living in union with the rest 
immediately take the imprint of the nucleus, and are joint fami- 
ly property liable to be divided on a partition between all the 
then existitg members of the joint family. In the present 
case, for example, since it is admitted that the family was 
joint (vide written statements) and that there was a nucleus 
of joint property, whéch became on’ the death of Jaffir, 
ancestral jdint family property, it follows that as Ismail has 
never separated from Datu, all his later earnings and acquisi- 
tions would be traced theoretically to the fund from which 
they grew, and would be joint family: property liable to be 
divided between every member of the joint family now alive. 
It would be open to Ismail to prove, if he could, that notwith- 
standing the original nucleus his own acquisitions were made 
independently of it, and were therefore true self-acquisitions 
not liable to partition Between the members of the joint 
family. But this is always difficult. Indeed where the person 
claiming to have made such self-acquisitions has nevertheless 
remained in all other respects a member of the joint family, 
living in union or, as the phrase gpa joint in food, worship 
and estate, it becomies, I think, virtually impossible for him to 
prove that he has acquired personal and separate wealth for 
himself not traceable to the * nucleus” root. The stock 
phrase just quoted appears peculiarly inappropriate to Mahom- 
medans. A family may yery well be joint in food, that is, 


V. 
Dartu JAFFAR 


YOK? THE BOMBAY LAW REPORTER.  [ VOL. XV. 


O-G. & the head of the family may keep an open table and give board- 
1913 ing and lodging not only to his sons and grandsons, which in 
<3 accordance with oriental custom andthe calls of natural 
Jay . affection every Mahommedan would probably do if 
Manouzp he could afford it without the remotest intention of 
es thereby giving any colour to claims which those who 
Daru JAFPAR had thus enjoyed his hospitality might afterwards put forward 
Béonan J. to strip him of his wealth. But what could be meant by joint 
—~ in worship ? All Mahommedans are joint in worship, if they are 
good Mahommedans in a religious sense, although, as among 
members professing other great religions, there are to be 

found minor sects, and slight divergencies of ritual and dogma, 

Joint in estate begs the whole question. Mahommedans under 

their own law are never joint in estate, whether they live 

together or whether they do not. It is only when certain 
Mahommedan communities have been declared to be governed 

by the Hittdu law, that the terms have any meaning. Living 

jointly in estate, then means no more than that if once they 

have formed a joint family, the members have not separated 

and partitioned the property, or possibly in the case of a single 

member desirous of withdrawing from the joint family wIthout 

effecting a complete partition, he has not given ¢ valid re- 

lease of all his claims upon any share of the joint property, 

And I hope to show presently that judicial decisions have laid 

down sweeping propositions, which leave had an extremely 
disastrous influence upon the flourishing and wealthy Khoja 

and Memon sects, and have gone far beyond any needed 

or hitherto known application of the rule that a proved 

special custom may override the general law. This case raises 

many interesting questions of far reaching importance. It 

would be easy to answer them allin the usual way by citing 

this or that authority ; but I have felt in the course of the 
elaborate erguments addressed to me, particularly, after a care. 

ful study of all these authorities, that it is time, and this 

may be a fitting opportunity, to resume from the beginning 

the course of judicia. decisions ; to examine those decisions 
critically and ascertain, if possible, what is the precise law. 

to-day governing Khojas, Memons and less important classes 

of Mahommedans, who by” one or another judicial decision 

have been subjected to their own serious prejudice and detri- 

iment, in my opinion, to the Hindu law of the joint family. I 

want to follow closely, if I can, not only the decisions, but the 
reasoning upon which they are based, which, commencing in 
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1847 and proceeding with variations to the present day, ‘are 
supposed in this Court to have established the proposition that 
the law of the Hindu joint family in its entirety governs the 
Khojas and Memons of this Presidency. I feel the imperative 
need of some such complete and exhaustive critical analysis 
of the case law, first, because I am convinced that under exist- 
ing conditions the strict application of the law of the Hindu 
joint family, with all its legal incidents (none of which as 
far as I can see can logically be discarded) to the commercial 
fortunes of these peoples, isa very great and ever growing hard- 
ship ; second, because I doubt very much whether in spite of 
the glib manner in which cases involving such grave conse- 
quences are cited, and accepted as final, the learned Judges 
responsible for most of the important decisions have really 
given or meant to give the complete law ofthe Hindu joint 
family, operation over the Khojas and Memons of Bombay. If 
it can bé shown that certain propositions to be found in these 
judgments are really obiter, and have been much too broadly 
stated, the way will be prepared, if no more, to a reconsidera- 
tion of the whole subject. That this is eminently desirable no 
one acquainted with the recurring litigation, rapidly increasing 
in volume attributable to this single cause, will be disposed to 
doubt. If, after all, the case law should be found to be inex- 
pugnable, the Legislature, must very soon step in to relieve 
these trading communitjes from the oppression of a system 
of law which does not properly belong to them, which 
was imposed upon them under totally different social 
conditions, and is utterly repugnant not only to their 
secular interests, but to their own law and religion. And 
here I will take the opportunity of quoting a passage froma 
judgment of my own in Karsandas Dharamsey v. Gangabai (2), 


“The fundamental principle of the Hindu joint-family is the tie of 
sapindaship, Without that it is impossible to form a joint Hindu family, 
With it, as long as a family 4s living together, it is almost impossible 
not to form a jbint Hindu family, It isthe family relation, the sapinda 
relation, which distinguishes the joint family, and, is of its. very essence. 
The object of tho early Hindu lawyers in clothing this family relation with 
special legal. sanctions and far reaching consequences, was quite clearly to 
preserve the continuity of the family and seems to harmonize completely 
with so much else shat is peculiarly characteristic of the Hindu law and 
sentiment, similarly exemplified in caste restrictions, and indicative of the 
deep interpenetration of law by religion. The first care of the Hindu 
law-giver was to perpetuate religious observances, to. perpetuate therefore 
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0O. ©. J, the family, as a permanent unit, of which each succeeding generation was 
: under sacred obligations to perform religious obsequies for the benefit of 


1913 ancestors, Obviously connected with this is the need of worldly 
J provision, and hence the legal attributes of joint family property, ‘Chere 
ee can be no alienation or delegation of spiritual duties. If the father could 


v. deprive his sons of the whole family property, he might render them in- 
DATU JAFFAR capable of duly discharging his appointed obsequies. So that where a father 
eae, and sons held property together, the sons, along with religious duties, 
Beaman J. acquired civil rights, and in the same manner their sons and sons and sons, to 
ears the uttermost limit of the sapinda tie, That is the theory of the joint 
Hindu family, and I have no doubt that until English lawyers took it in- 

. hand, introducing English notions often on an imperfect acquaintance with 

the Hindu system, that it was almost uniformly and consistently worked, 

I do not deny that there were probably always exceptions in favour of 

special self-acquisitions, but these were exceptions, and the general rule 

was that where father and sons had lived in “‘ commensality” with property 

applied to the common uses, whether that property had or had not in the 

first instance been acquired by the father, it received the impress of joint 

family property and fell under the law regulating its “descent.” 


I quote that passage because I am still of opinion that it 
rightly states the theory of the Hindu joint family in its 
connexion with the law and points clearly to its essen- 
tially religious origin. But surely had that been not only 

` fully realized but kept prominently in sight, it might have 
given pause to any Court about.to decide, as upon a mere 
custom in a particular case, that this quite unique branch of 
the Hindu law, rooted in, and inseparably bound up with 
Hindu religion, could in its entirety be transferred to large 
bedies who were not Hindus, but had a law and a religion of 
their own, ofa totally different and on the whole antagonistic 
character. It is true that this momentous change was brought 
about in the first place'with special reference to the origin of 
the Khojas and Memons. These were originally Hindus, who 
were converted to Mahommedanism about five hundred years 
ago by the Pir Sadrudin. And Sir Erskine Perry, whose 
judgment I am about to deal with, was satisfied that notwith- 
standing the lapse of time since their conversion, these peoples 
had adhered to the, Hindu law of the joint family. But I 
doubt whether this makes allowance enough for the-intimate 
and inseparable interpenetration at all points of law and 
religion among Hindus agd Mahommedans, It is possible, 
but prima facie unlikely, that whole bodies of Mahommedans, 
neglecting the commands of their own law and the influence 
of their own religion, should adopt merely by way of custom, 
the entire complicated and technical law of the Hindu joint 
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family; but doing so could hardly be due, as Sir Erskine 0.0. J. 
Perry appears tò think, to inherited traditions, and a kind of 1918 
religious atavism, nor after such adoption could any cogent Cw 
reason be found to sustain the system. On the contrary, as Jaw 
time went on and these Mahommedans gradually lost sight of Mamoz 
their ancestry before conversion, the imperativeness of their own Dire Tito 
law and religion would certainly tend to dissipate rather than — 
encourage any belated inclinations towards the old faith with Beaman J. 
its resultant laws that might have survived. Much more likely 

of course is the explanation that this assimilation is to be 
attributed to the pressure of surrounding Hinduism. But that 

is quite a distinct cause from that sought, in these converts 

having been made from Hinduism. Any effects of that cause 

might reasonably be expected to have expended themselves 

and disappeared in, say, a century. Itis, however, true that 

the preponderance of Hinduism, numerically at least, and its 
continuous pressure on other relatively small bodies eaveloped 

by it, has shown itself to be more than once a vera causa of 

these latter embedded alien elements assuming more or less 
completely, the general colour and character of the surrounding 

mass. «There can be no doubt, for instance, but that during 

the years of.their weakness and dependence for very existence 

upon the tolerance of the larger peoples surrounding them, the 

Parsis became something .very like a Hindu caste. On the 

other hand, in estimating,the pressure of such forces, it should 

not be forgotten that never has the tension and vigour of the 
Moslem faith as a whole been so relaxed or spent, in Asia at 

.any rate, as to allow its adherent to succumb to the mere 

dead weight of surrounding numbers. .And it certainly does 

seem antecedently improbable that converts, who are usually 

most zealous for their new faith, should, at a time when 
Mahommedanism was still aggressively predominant in India, 

have quietly lapsed back under the mere dead weight - of 

Hindu environment, into, sso far as all the practical side of 

life’ and business was concerned, their former Hinduism. 
Borrowing a custom frpm a neighbouring society is one thing ; 

but the abSorption of a complete group of legal notions in all 

their rigidity, rooted in and indissolubly bound up with an 

alien religion, and thus absorbed, regulating the largest part 

of life on its sovial and economic side, is surely quite another. 

There would be nothing very surprising in the Khojas and 
Memons having adopted the custom from Hinduism of allow- 

ing daughters on an intestacy no more than maintenance or 
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O. ©. J. dower; but it need not follow from that, even be the custom 
1913 proved that, because that custom is consonant ‘with the notions 
—~ ofthe Hindu joint family and directly opposed to the Mahom- 
JAN medan law of succession, that those who had adopted it had 

MirouzD at the same time voluntarily and consciously adopted along 

ee with it, every other legal incident of the Hindu joint family. 
——  Anditmay now be very confidently asserted that whether 
Beaman Js or not the Khojas and Memons of this Presidency had in 1847 
adopted customs based on the law of the Hindu joint family, 
had those customs not been rather hastily, as I cannot help 
thinking, been stereotyped by judicial decisions, they would 
long before this, with the expanding commercial prosperity 
and industrial enterprise of these peoples, have been utterly 
repudiated and abandoned, But a course of decisions begin- 
ning with the Khoja and Memons’ case, which I shall now 
examine, soon rivetted the fetters of the law of the Hindu 
joint family upon these and later other Mahommedan groups 
in this Presidency ; so that it now remains to be seen whether 
it is possible to undo what has been done, and so relieve these 
progressive and wealthy communities from what I believe is 
generally coming to be felt an intolerable burden. Teke this 
comparatively small case asan example. But for the exten- 
sion or supposed extension of the Hindu law to Khojas in all 
matters of property, succession and inheritance, no litigation of 
this kind would have been possiblg, nor would an energetic 
trader like the defendant 2, Ismail, have been put to the risk of 
being obliged to share his propery, undoubtedly in fact what- 
ever fanciful theories of law may be woven about it, the result of 
his own skill and industry, witha brother and nephews who 
can have no remotely conceivable moral or equitable right to 

a penny of it. 

What Sir Erskine Perry had to try in Hivbae v. Sonabae (1) 
was a narrow question of an asserted custom amongst 
these sectaries. The plaintiffs Claimed under the Mahom- 
medan law (the authority of the Quran) their ‘share of their 
father’s estate. The defendant set up a custom of the 
Khojas by which daughters were entitled to no more than main- 
tenance and dower. Exactly the same point was in contro- 
versy in the connected dase. But it will be seen from the 
.judgment that at that time the Memons occupied a better 
social position than the Khojas, and were already recognised 
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as a flourishing and progressive community. Part of the 0. 0. J. 
reasoning, then contained in the first part of the judgment, is 1918 
to be restricted entirely to the Khojas as they then presented ye 

` themselyes to the learned Chief Justice, Although the Khojas Jax 
were described as generally poor, illiterate, ‘and ignorant of Mazounp 
their own law and religion, a considerable sum must have been 
directly or indirectly at stake. The estate of Hadjibhai Mir 
Ali is statad to have been about three lacs of rupees, A custom, eama Jo 
as yet res-integra, was to be proved ; yet it appears that all 

the evidence was recorded in two,days. In that short time 

the learned Chief Justice says that a great deal of oral evidence 

fairly representing the views of the entire sect was taken, 

_ What a contrast between those days and these? Were such 

a suit to come up for trial in this High Court to-day it is safe to 

say that it would occupy months. And it certainly does seem 
surprisingthat within the compass of two days the Court should 

have beer able to get evidence enough to satisfy itself upon so 

large and vital a question as that which was then determined. 

It is significant too that the learned Chief Justice very: plainly 

thought that by affirming the alleged custom he was conferring 

a benefit upon the Khojas and Memons, and giving legal 

sanction to a venerated and highly prized usage. This is 

clear, I think, from that part of the:judgment in which the 

question of how far the Zex loci should be applied is elabo- 

rately and learnedly Giscussed. It is part of Fate’s grim 

irony that what was meant to be so great a boon should have 

with the lapse of time turned out to be a grievous burden. In 

1847 the Khojas.collectively were a scattered ignorant sect, 

residing principally in Cutch, Kathiawar and Bombay, whose 
commercial activities had not extended much beyond retail 

business on a very small scale, and many of them dressed 

like the Hindus, one of whose customs they were interested 

at this time in upholding, But to-day the Khojas like the 

Memons are far from being illiterate, have made great strides 

in social and commercial development, and for their numbers 

ate probably as rich “and thriving an industrial community as 

any to befoundin the Empire. There is probably not an 
intelligent: leader, or fairly representative manin the whole 

‘sect, who would not be pleased to be _Telieved of this night- 

mare of the Hindu law, of the joint family hanging over all his 

business activities, The case was different even then with the 

- Memons, and Sir Erskine Perry notes that having regard to the 

great amount indirectly at any rate- involved in his decjsion 
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0. 0. J. itis likely that the decision of the Privy Council will be 
1913 «invited. It would not therefore be fair to criticize this judg- 
|S ment froma point of view suggested by the first part of it 
Jan ~ alone,.or to doubt that it would have been or might have been 
Manouxp different had the state of both Khojas and Memons in 1847 
es ies been what it is to-day. But I cannot too strongly insist upon 
ATU AFTAR the extremely restricted scope of the enquiry. It was restrict- 
Beaman J» ed to one alleged custom and that alone, namely, the custom of 
excluding females from any share in a paternal estate. As far as 
I can see, and I have read the whole judgment very carefully, and 
I may say withinterest and admiration, the learned Chief Justice 
never meant to decide or supposed himself to bė deciding 
_ anything more. It wasa custom which all that was influen- 
tial and likely to be audible in the sect, was interested in 
- affirming; those who pleaded against it for their rights under 
their own law were young defenceless women. Even to-day 
the Khojaseand Memons would probably not object to the 
continuance of that custom standing alone. But ‘parts of the 
learned Chief Justice’s judgment, which are really no more 
than obiter, appear to pre-suppose as the ground of his decision 
a view that the Khojas and Memons had adopted not* only 
this custom but the whole of the Hindu law to which it owes 
its origin. If the judgment be Strictly analyzed it will be 
found to go no further than this. (1). <Fhata reasonable custom 
alleged and proved to have existed among a class, and not 
opposed to the written law of the ruling power (meaning here 
the English Statute Law), may be sanctioned by the Court. 
(2). That the wordsin the Charter of the Supreme Court, “Law 
and usages of the Mahommedans” did not preclude a custom 
being legally recognized although it might conflict with the 
Divine law of the Quran. (3). That this particular custom was 
proved to exist among both Memons and Khojas. (4). That for 
the purposes of that case, the Zex Joci must be subordinated to 
the personal law of the litigants and that old well established 
usage, not conflicting with any written law of the ruling power, 
was part of that personal law and ought te be enforced by the 
English Courts. I hope I may be permitted to say ‘that Sir 
Erskine Perry’s judgment in this case is one of which this 
. High Court may well be proud. Butit certainly does not go 
the length or anywhere near the length to which it appears 
to have been carried later. aU 


_ The next case in chronological order is -Gangdai v, Thavar 
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` Mulla@). “This was a suit or petition by Gangabai, (who 0.°0. J. 
must, I think, have been the same Gangabai, plaintiff v. Sona- 4973 
baiin the Khoja.case just discussed) to havea charitable =y 
bequest contained in the will of Rahamatbai, widow of ‘Sajan _ JAN 
Mir Ali, set aside and to have her whole one-fourth of thé E 
residuary estate so bequeathed in charity, as the’’sole heir of: Diu J ‘APPAR 
Sajan Mir Ali. It is pretty clear ‘from the form of the petition . “—~ 
that whatever Sir Erskine Perry had decided or meant to “Beaman v. 
decide in the Khoja and Memon case, neither the petitioner . 
here, nor her legal advisers, -nor the Court, understood ‘that 
decision to have made the entire Hindu law of the joint family 
applicable to these Khojas.’ Else.of course there’ could have 

“been no question of ‘the widow making a will at all. Tlie 
point actually decided is quite unimportant but the case is 
interesting because it illustrates the-almost hopeless confusion 

- of thought, which prevailed at that time in the Court, over 
questions of Hindu and Mahommedan law. The judgment 
was delivered by Sir Mathew Sausse, who says: “It appears 
that Rahimatbai was a female of the Khoja caste, which 
although Muhammadan in religion, has been held tohave adopt- 
ed, and to. be governed by, Hindu customs and laws of inheri- 
tance.” I pause here to observe first that the Khojas are 
not a caste. Sir Erskine Perry is careful to call them sectaries, 

‘The use of the word‘ caste” implies that they were rather 
Hindu than Mahommiédan and goes a long way towards 
begging the crucial Question. But what follows illustrates 

-still better the extremely loose way in which law is made by 
judicial decisions. it certainly was not held, as I have just 
pointed out, that the Khojas and Memons had adopted Hindu 

‘customs and laws of inheritance: gtnerally. Not.a word, I 

` believe, will be found.in Sir Erskine Perry’s judgment to stippoit 

-the` proposition that he held that the Khojas had adopted 
the Hindu law or laws of inheritance. What he did 
find was that a single particular custom, which. belongs 
-rather. to the Hindu than the Mahommedan law;: was 

; proved to exist among Khojas and Memons, - Later the learned 
Chief Justice says? “ Now represents tke rights of the Khoja or 
Hindu heir at law”. Again it is assumed without any evidence 
that Khoja and Hindu are interchangeable terms when prefixed 
to the wards ‘‘heir-at law,” an assumption, it is: submitted 

_ with respect, for which there is absolutely no foundation. .- 
a RR eea 

(2) (1863) 1 B. H.C. R. 71, - 
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In 1866 Inthe Goods of Mulbai G) was decided. It was 
held" by Couch C. J. that by the custom of Khojas, when a 
widow dies intestate and without issue, property acquired by 
her from her deceased husband does not descend to her blood 
relations but to the relations of her deceased husband. Here 
we come in limine upon another instance of that confusion of 
thought or loose use of language which hangs like a pall over 
this branch of the law. The actual point decided was that 
there was a custom proved amongst the Khojas (by the 
evidence of threa witnesses only as far as I can see ) which 
entitled the husband’s relatives to succeed to his widow’s 
estate, ifshe died intestate, in preference to her own kin. 
What is remarkable is that it appears to have been taken for 
granted in the statements of the witnesses quoted that a 
Khoja widow could will. away the whole of her husband’s 
estate, which is a$ inconsistent with the Hindu as with the 
Mahommedan law. The learned Chief Justice says: “I agree 
with the observations of the counsel for the cayeator that the 
law by which the Khojas are governed is not, properly speak- - 
ing, Hindu law, but probably that law modified by their own 


- peculiar customs ; and I think it has been sufficiently establish- 


ed that there isa Khoja custom which excludes the wife’s 
relations from succeeding to property such as this.”” All the 
comment which such a passage requires is that it appears to 
assume that in the first instance Khojas would be governed by 
the Hindu, rather,than the Mahommedan law, and that 
it would lie on any Khoja so alleging to prove that 
the Hindu law had been modified by some Khoja custom. 
With great submission that inverts the order of procedure. 
For surely in every case, except ‘those in which a custom has 
already been legalized, it is to be presumed that the Khojas 
being Mahommedans are governed by the Mahommedan law 
until a contrary custom has been established. > 

In 1874 Shivji Hasam v. Datu Mavji Khoja (2) was decided, 
andit is from thistime onward that the law becomes more defini- 
tely stereotyped. The case is commonly summarized thus: 
“In the absence of sufficient evidencé of usage .to the 
contrary, the Hindu law is applicable.in matters relating 
to property, succession and inheritance amongst Khoja 
Muhammadans.” It will be noted that if this correctly 
represents the decision, a great step has been made, Now, 


` it is to be presumed that Khojas, although Mahommedans, 
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are governed by the Hindu law in all matters relating to 
“ property ” as well as succession and inheritance. It, there- 
fore, becomes necassary to examine this judgment with some 
closeness. In the first part ‘of the judgment devoted to the 
question, whether the property of the deceased had vested in 
the District Court, all that I need -notice is that the learned 
Chief Justice Sir Michael Westropp speaks of Shivji as a “ co- 
parcener” and again as the manager of an undivided Hindu 
family. So far it appears to be taken for granted that the 
Khojas are governed by the Hindu law of the joint family, a 
proposition for which until this judgment there is absolutely 
no authority I believe to be found anywhere. The learned 
Chief Justice proceeds next to consider the contention that 
Khojis are not necessarily governed by the Hindu law of the 
Mitakshara. He refers to the cause celebre of The Advocate 
General ex relatione Daya Muhammad v. Muhammad Husen 
Huseni 3) decided in 1866 by Sir Joseph Arnould, but does 
not appear to deduce anything from it. He then gots on thus 
(p. 291): “ But in matters relating to the property, succession, 
and inheritance, the Khojas appear to have retained to a 
considerable extent the Hindu law. In Hirdae v. Sonabae(e) 
they sttcceeded in showing that the Koran did not govern the 
order of succession amongst them eseese ( Then after setting 
forth the facts of that case ‘and merely inferring from those 
facts that Sir Erskine Perry’s decision went much further than 
in factit did, he goes oa~) The traditionary doctrine of the 
Supreme Court and of the High Court has for upwards of, at 
least, twenty-five years, been that, in the absence of proof of 
special usage to the contrary, the law applicable to Khojas is 
in matters relating to property, succession, and inheritance, 
the Hindu law as administered in this Presidency. According. 
ly in Gangabai v. Thavar Mulla(®) we find Sir Mathew 
Sausse C. J. saying that the Khoja caste,- although Muham. 
madan in religion, has been held to have adopted and to be 
governed by Hindu custom and laws of inheritance.” I pause 
hereto repéat that, while undoubtedly Sir Mathew Sausse 
does say that, itis apparently a mistake*since I am unable 
to find any case in which anything nearly as wide as that, 
ever was decided. “Zn the Goods of Mulbai, already men- 
tioned, it was held that when a Kfoja widow dies intestate 
and without igsue, property acquired by her from her deceased 
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0. J. husband descends to his relations, and- not to those of the 
"4913 widow.” I pause again to point out that my critical examina- 
— tion of that case shows that it does not pretend even to decide 
Jan 7 more than the narrow question before it, namely, which is 
Mauomzp first in succession to a Khoja widow holding her husband’s 
T property, her own or her husband’s kin? and expressly 
i D ia leaves it in doubt, to what extent the Khojas are governed by 
aman J. the Hindu law in other matters of property succession and 
“~~ inheritance. The learned Chief Justice goes on: “In a contest “ 
for administration in a case of intestacy, which has lately 
arisen between the mother and widow of a Khojaat the 
Ecclesiastical Side of the High Court, and, after occupying Sir 
Charles Sargent many days in hearing, now stands for judg- 
‘ment, the Ecclesiastical Registrar has collected several pre- 
cedents at that side,—some being cases disposed of-by the Court 
7 and others by the Ecclesiastical Registrar. In all, the Hindu 
law, as indicating the person entitled to succeed to the pro-- 
perty, would seem to have been taken as the guide in grant- 
ing letters of administration, except in one or two instances, 
in which the person so entitled expressly consented to the 
grant to another.” This I take to be the real foundation of 
the decision for, as I have shown, the other caseg cited so far 
certainly do not support it. But what is this ground? It is 
so vagus that it can hardly be txamined. But put at the high- 
est it seems to be no more than this, that in intestacies on 
the Ecclesiastical, Side, the Hindu isi is followed in.choos- 
ing the heir. Whether that practice be warranted or not, it 
is surely insufficient to be the basis of so wide a proposition 
as that the Khojas are governed by the Hindu law.in all mat- 

ters relating to “ property, succession and inheritance.” 


The learned Chief Justice then cites the case of Zn the Goods 
of Vallu Musani, decided in 1855, where administration was 
granted by the Court to an- -undivided brother of the deceased 
in preference to his widow. I am unable to find that case, 
but I do not think it would throw much light on the problem 
I am trying tosolye. For here again,the entire question is 
begged when the brother is described as the “ undivided” 
brother of the deceased, Upon these materials the learned 
Chief Justice concludes: * We think that we must consider it as 
the settledrule in Bombay that, in the absence of sufficient evid- 
ence of usage to the contrary, the Hindu law is applicable in 
matters relating to property, succession and inheritance amongst 
Khoja Muhammadans. There has not been any evidence that, 
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in such a case as the presènt, there isin Bombay any: usage 0, CJ. 


amongst Khojas’opposed to the Hindu law. And no evidence 
has been given, to the effect that the ordinary rule in Bombay, 
namely, that of the Hindu law, is not applicable to Khojas at 
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them the Hindu law.” In this way the conclusion is very Dini 


summarily reached, a conclusion -fraught with -disastrous 
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consequences to the Khoja community, that the Khojas are Beaman J, 


subject to the Hindu law'in all matters relating to property, 
succession and inheritance. I have traced the process step by 
step from its innocent beginning to its completion in this 
judgment. No one who reads the cases critically can help 
admitting that from the first the learned Judges, responsible 
for these, far reaching decisions, have enlarged Sir Erskine 
Perry’s decision per saltum. It is easy to say that this or that 
„has “ been held” or that the “ traditionary doctrine of the 
Supreme Court and the High Court,”- has been this, or that. 
But examination shows that what is thus declared-in general 
terms to have been-held, never has in fact been held, and that 
the “ traditionary doctrine of the Supreme Court and the High 
_ Court”sis a very unsound foundation for the „large, conclusion 
based upon it. ` 
In the Goods of Rahinbhai. Hirbai v. Gorbail) was 
decided by Sir Charles Sargent in 1875. It was here held that 
a mother was entitled, by the custom of the Khojas, to the 
‘management of the estate, and therefore to letters-of admini- 
stration in preference toa wife or sister. Here for the first 
time: since 1847 we find in the opening passages of Sargent 
J.’s judgment an accurate statement of what really was 
decided. in The Khojas and Memons cases Ro! Sir Erskine 
Perry. ~ The learned Judge goes on (p. 300): * But it was said 
that in any case, since the judgment of Sir Erskine Perry, 
an uniform practice has prevailed in this Court in the 
exercise of its ecclesiastieal jurisdiction, both in its. con- 
teħtious aid non-contentious business, of administering 
the Hindu law of inheritance in the absence of proof of any 
special custom to the contrary. Now an examination of the 
records of the Ecclesiastical Side of the Supreme Court (during 
the interval of sixteen years which elapsed between the date of 
Sir Erskine_Petry’s decision and 1863) shows that there were as 
many as ten applications for letters of administration to Khoja 


(1) (1875) 12 B, He O. R, 294. 
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0. G. J, estates, seven of which were disposed of by the ‘Registrar as 
i913 n0n- contentious business and three by the Court itself. ( The 


—~  learnéd Judge then deals with the instances.) ‘The learned 


Jain . Judge then proceeds: “ It is to be remarked that in all these 
Minona’ cases, with the exception of two, the widow either applied for 
administration or entered a caveat, atid that in all, adminis- 
tration was either given to the widow, or, if not, it was with 
Beaman J. her-consent, or under special circumstances, analogous to those 

of an undivided Hindu family, as in the case of Vallu Musani. 
It may be said that it would be unsafe to draw any positive con- 
clusion from these scanty materials as to what the practice of 
the Court really was, although they undoubtedly point to such 
` apractice as I have stated, and are difficult to explain on 
any other supposition.” The learned Judge then finds strong 
corroboration elsewhere, and cites the case of Gangabai v. 
` Thavar Mulla@). The learned Judge also notices the’ case 


vu 
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of In the Goods of Mulbail(), He concludes: # This sum- . 


mary of the decisions of this Court, as well as of the cases 
disposed of by the Registrar in the non-contentious business, 
explained by the remarks of Sir Mathew Sausse in Gangbai v. 
_ Thavar Mulla, satisfactorily shows, I think, that thé Khojas 
have, for the last twenty-five ‘years at least, been regarded by 
the Court, in all questions of inheritance, as converted Hindus 
who originally retained their Hindu law of inheritance, which 
has since been modified by special customs, and that an uniform 
practice has prevailed during that period of applying Hindu 
law in all questions of inheritance, save and except where such 
a special custom has been proved.” Now assuming - that the 
conclusion reached by the learned Judge upon a careful ex- 
amination ofall the materials then available be correct, it ought 
not to be’ illegitimately extended. What Sargent J. held was 
that in matters of succession the Khojas were governed by the 
Hindulaw. But in the particular case he found a practice utter- 
ly opposed to the Hindu law, proved The concluding part of 
his reasoning quoted above suggests this comment, Admitting 
that the Khojas were Hindus before theirsconversion it would 
not necessarily follow that they “originally” took over with 
theminto their new faith, the whole of their old law founded on 
their old religion, and that it is only by gradual modifications 
that they have departed from it. The contrary is much more 
likely to be true. For converts,as previously observed, are 
‘usually zealots, and in the flush of conversion would be most 


(1) (2863) 1 B. H. O. R. 71, (2) (1866) 2 B. H. 0. R. 276. 
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unlikely to retain anything which in a`peculiar degree linked 0. ©. J. 
them with the faith they had deserted. What probably 913 
happened was that as the- fervour of their Mahommedanism ~~ 
cooled, and they felt more and more the’surrounding pressure Jan 
of Hinduism, they insensibly re-adopted many of the customs Maxounp 
and notions belonging to Hindu law and religion. It isp nae es 
. historically probable that the numerous Catholic converts to === 
Christianity of the Western coast of India, who can now hardly Beaman J. 
,. be distinguished from their Hindu neighbours, were at the time 
. of their conversion very zealous and orthodox Christians. The 
point is of no practical importance. For adopting Sir Charles 
Sargent’s conclusion, it goes only this length that in matters 
of succession it lies upon Khojas, who assert a custom opposed 
to the Hindu law, to prove it. That isa much more cautious 
statement of the real state of the law, and based on much 
more solid material, than the wide proposition that until the 
contrary be proved Khojas must be taken to be governed by 
the Hindu law in all matters relating to property, succession 
and inheritance. 
- This case went up on appeal and Westropp C. J.. in 
delivering judgment said: “It is however evident from 
what has, been said that the Khojas are not as firmly - 
bound in matters -of succession and inheritance by the Hindu 
law, as Mahommedans proper are by the Mahommedan law, or 
Hindus by Hindu law.’"..“‘Now it is manifest that such a state 
of the law must greatly” encourage litigation and one cannot 
help thinking that it would be most desirable that the Govern- 
ment should take steps as was done im the case of the Parsis to 
ascertain the views of the majority of the community on the 
subject of succession opa should then pass an enactment giving 
effect to -those views.’ 
I emphatically indorse those observations of the learned 
Chief Justice though I doubt whether if what really had been 
: decided in every case as yet noticed except Shivji Hasam v: 
Datu Mavji Khoja 1) had been clearly realized the mischief to 
which Westropp C. J. adverts, need have been so serious, as it 
has since undoubtedly become. If the "Khojas had been left 
a under the Mahommedan law in all matters except those of 
intestate succession proper, that,is to say, cases arising upon 
an intestacy, some of the heaviest cases which have since taken 
up the time of tue Courts and exhausted the moneys of the - 
litigants, need never have been heard. The present is a case 
l (1)(1874) 12 B. H.C. R. 281, 5 
R 13¢ 
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O. ©. J. in point. Even so I think the decisions have gone much too 
191g fD For the analysis I have bestowed on the cases, reveals 
~~ the truth, that only two true customs were set up before the 
JAN decision of Sargent J. in Gorbai’s case, namely, the custom of 

ManoMED excluding daughters from the share they would ordinarily 
Daro Sarran PAVO been entitled to, under the Mahommedan law and the 
=. custom of preferring the husband’s male relatives to the widow’s 
Beaman J - kin in succession to property. received by a Khoja widow from 
her deceased husband. Gorbai’s case adds a third custom 

which is neither consistent with Hindu nor Mahommedan law, 
namely, that the mother is entitled to administration before 

the widow. The root of all the mischief, that is really dangerous, 

is to be found in the assumption mada by the Court ever since 

` Gangbai v. Thavar Mulla@), that the Khojas were to be pre- 
sumed to be governed by the Hindu law in a}? matters of succes- 

sion, inheritance, and (since Shivjt’s case till once more modified 

by Ahkmedbhoy Hubibbhoy v. Cassumbhoy Ahmedbhoy()) 
property.” This presumption suddenly makes its appearance 
springing from nowhere, rooted in nothing but “ the traditional 
practice” of the Supreme and High Court and one or two obiter 

dicta of Sausse C. J. in Gangabai v. Thavar Mulia) 1 say 

obiter dicta for the point which had to be decided, and was in 

fact decided, was this and this only; whether a certain bequest 

to charity was bad for uncertainty. The decision turned upon 

the use of the English word “ charity” in an English will, 

and it appears to me that it was entirely unaffected by the 
rather strained, I should be inclined to say, irrelevant argument 

out of which those observations of the learned Chief Justice 

arose. Itseems to have been contended that because the 
Khojas were a “ Hindu caste” in the eye of the law, the use 

of the word ‘charity’ in the will of a Khoja woman must be 

a translation of the Hindu word “‘ Dharam.” Gifts to ‘Dharam’ 

have been held void for uncertainty, therefore this gift must 

be void. Sausse C. J., while seeming to accept the premiss 

that the Khojas were a Hindu caste for all purposes: of succes- 

sion and inheritance (which was going much further than any 

case decided up to that time), held that as the will: was in 
English drawn under English advice, “ charity” was not to be. 

read as a mere translation of ‘Dharam’, but in its English legal 
sense, and so the gift was good. Iam unable to agree with 





(1) (1863)1 B. H. C. R71. (3) (0869) 1 B, H, C, BR. 71. 
(2) (1889) I. L. R, 13 Bom, $34. . f 
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the later opinion that these dicta of Sausse C. J. were .more 
than obiter.. 

And as to the other ront of this pumpin what is to be 
said for the “ traditionary practice” extending over a perind of 
twenty-five years? It turns out to consist of ten cases in the 
sixteen years following on Sir Erskine Perry’s judgment and of 
these seven were non-contentious. In the next nine years 
there were very few cases, and it would probably be within the 
truth to say that this traditionary practice rests upon less 
than half a dozen contentious cases disposed of, on the 
Ecclesiastical Side of the Court. It might be argued that the 
form of the petitions even in the non-contentious cases 
shows clearly that the parties interested launched their peti- 
tions on the understanding that the Hindu law governed them. 
But I attach little or nə importance to any such consideration. 
For the form of pleadings is pretty sure to be moulded by the 
views of practitioners, and it is clear that the profession jump- 
ed early to the conclusion that the Khojas were ofly Mahom- 
medan in name, while i an fact and in the eye of the law, they 
were a " Hindu caste.” The truth is that the origin of the 
series, Sir Erskine Perry’s decision, does not raise any such 
presumption at all, but the exact contrary. That learned Chief 
Justice appears to have thrown, and very rightly, the onus of 
proving a custom opposed, not to the Hindu but to the 
Mahommedan law, upon any Khoja alleging it. And it is very 
difficult to account raffonally, except upon the supposition of 
sheer misunderstanding, for the sudden inversion of this pro. 
cess which so soon came into vogue and.appears to have met 
with the approval of the Court. Up to this point then, the 
point from which itis generally théught by the profession, 
the law became settled to this effect, that in all matters 
relating to property, succession and inheritance the Khojas 
were to be presumed to be governed by the Hindu law, until 
_ a custom to the contrary was proved, I hope I have shown that 

if so settled at all the law was settled on the most insecure 
basis. I have paused here, because, the decision in Shivji v. Datu 
is commonly cited ‘as having finally laid down this rule, which 
_has subsequently undergone at least one most material modi- 

fication, and partly because I wagt to. point out that what had 
to be decidéd and was in fact decided in Shivji’s case had 


nothing whatever to do with either succession or inheritance,. 


but grafted on the law of the Khojas a dominant feature of the 
Hindu law of the joint family. 
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I do not think it can seriously be contended, when all the 
available materials have been thoroughly examined, that there 
was any warrant either in the case law or the traditional prac- 
tice of the Court, then PRADE for such an extension of all 
previous decisions. : 

The case in question came before the Court as‘a special 
appeal; it appears to have been treated in the lower Courts 
as though it were an ordinary case under the Hindu law; I do. 
not think any special custom either in derogation of the 
general Mahommedan or Hindu law was set up or proved. 
But the learned Judges appear to have proceeded per saltum 
from the premiss that the Khojas before conversion were 
Hindus, one or two decisions showing thatin matters of 
succession customs analogous to the Hindu law ofthe joint 
family had been proved, and a practice on the Ecclesiastical 
Side of the Court presuming that in matters of succession the 
Khojas werg governed by Hindu and not by Mahommedan 
law, to the very much wider conclusion that in all matters 
relating to property, succession and inheritance, they were 
presumed to be so governed till they could prove a local 
Custom to the contrary. ® 

Next followsin 1877 the case of Rahimatbai va Hirbai() 
which was decided in the first Court by Sargent J. and on 
appeal by Westropp C. J. and Green J. This was a sequel to 
the case of Hirbai and Gorbai. Gorbaj having died made a 
will in favour of Rahimatbai. Hirbai the widow claimed her 
deceased husband’s estate. All that is important in the 
judgment of the first Court for my present purpose is the 
seventh issue andthe manner in which it was disposed of. 
That issue was whether in matters of inheritance the Khojas 
were not- governed by the Hindu law, unless a custom to the 
contrary were proved; and Sargent J. decided that they were, 
merely on the strength of his own decision confirmed in appeal 
in the previous case of Hirbai and Gorbai. Westropp C. J. - 
in giving judgment said: “ Both of these propositions are con: 
trary to Hindu law ; and as it is now a settJed rule that, in the 
absence of proof of a special custom to the contrary, Hindu law 


_ must regulate the succession to property amongst Khojas, it is 


clear that the burden of prowng such special customs lay upon 
the defendant Rahimatbai who put them forward. * Thus we’ 


- see in what a sudden summary manner the law became 


ee Sie 
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“settled.” Sargent J.and Westropp C. J. were responsible . 0. J. 
for the previous-judgments in Shivji v. Datuand Hirbai and 1913 
Gorbai, respectively, so that it is not surprising ‘that they -~ 
should have regarded thośe decisions as final. “But I have Jan 
pointed out above, after tracing the history- of this doctrine ee 
from its origin to this stage, what were the real and the only Daro s a 
grounds forthe statement henceforward,. for a time at least = — 
universally accepted, that this far- reaching question was Beaman J. 
settled. This case adds nothing whatever to the reasoning of 

the previous cases; it is instructive because it shows how, 

easily case law is supposed to be settled. In none of the 
intermediate cases, the steps by which this conclusion was 

reached with the single exception of Sargent J.’s judgment in 

Hirbai and Gorbai, was any real attempt made to analyze the 

contents of the preceding judgments, to state them accurately 

and define their true scope. I have shown that every time ~ 
something was assumed to have been held, which-never had 

been held, or that an inference was drawn from materials in 
themselves quite insufficient to sustain that inference. But in 

a small Court, where the leading practitioners remain for years, 

have themselves probably been engaged in most of the cases 


` _ and so contributed by their arguments to the decisions, and 


are afterwards called onto advise on each fresh: litigation, it 
is only natural that they should advise the use of terms 
appropriate to what they believe to be the law applicable, 
That is why in all these suits we now find the. pleadings 
couched in terms taken from the Hindu law of the joint family. 

In 1880 Jn re Haji Ismail Haji Abdula@) was decided. This 
was a probate case, and it was held_that- Cutchi Memons 
were not Hindus within the meaning ofs, 2of the Hindu 
Wills .Act, and therefore probate to take effect throughout 
India cannot be granted in the case of a Cutchi Memon 
testator. Cutchi Memons are Mahommedans to. whom 
Mahommedan: law is to be applied except when an 
ancient and invariable special custom to the contrary 
is established. Westropp C. J.in delivering the judgment 
of the Court said (p. 460): “ We know of no difference between 
Cutchi Memons and any other Mahomedans,-except that in 
one point connected -with succession it was proved to Sir 
- Erskine Perrys satisfaction that they observed a Hindu usage 
which is not in accordance with. Mahomedan law.... Under 
these circumstances we must hold them to be Mahomedans 

(1), (1880) I. L. R. 6 Bom. 452. 
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to-whom Mahomedan law is to be applied, except when an 

ancient and invariable special custom to the -contrary is esta- 


blished.” It is a pity that the stme view was not consistently 
held from 1847 about Khojas. Both sects were on virtually 


ARONI the same footing before Sir Erskine Perry. Butin the case 
Daro Tiik of the Khojas the major premiss almost immediately became 


inverted, whilé even in the case of asserted customs a relaxa- 


Beaman J. tion of ‘the general rule was permitted and carried great 


lengths ; apparently because the Courts were uncertain whether 
they really were Mahomedans or Hindus. 

Here we find the effect of Sir Erskine Perry’s judgment so 
far as it touches Cutchi Memons accurately repeated, and the 
correct legal consequences attached to it. Yet in all modern 
arguments at this bar, which I have heard, andI have heard 
a great many from the leaders of the profession, it has always 
been taken for granted that Cutchi Memons and Khojas stand 
in the same relation to the Hindu law, and no distinction has 
ever been made between them. 

The next case of importance is again a Cutchi Memon case, 
Mahomed Sidich v. Haji Ahmed,0) decided by Scott J. A 
Cutchi Memon had made a will. It was challengeds on the 
ground that the property disposed of was “ ancestral family 
property ” and the will was held*invalid onthe ground that 
Cutchi Memons like Hindus had no „power to eee by will 
of ancestral family property. s 

It will be convenient to quote the more material passages 
from the judgment as they occur. Thə learned Judge says : 
(p. 9)"“The property disposed of by the wills (I should note that 
two wills were in dispute) consists entirely of profits made 
in a business started by the four brothers, Ismail, Abdsatar, 
Hassan and Ahmed, in 1845, under the partnership name of 
Haji Abdulla Nur Mahomed, their father. It is now con- 
tended that the wills deal with joint family property, and are 
consequently invalid, and ought*to be set aside...that the 
estates of the two deceased brothers, respectively, should be 
divided amongst the two families in accordance with the rules 
of Hindu law....First comes the general question,—the parties 
are Cutchi Memons—what is the law applicable to that 
community with respect to inheritance? Is,it Hindu law? 
Is it Mahomedan law? Or have the Cutchi Memons created 

or en; elves by their conduct, since their conversion, a 


(2) (1886) I. L. R, 10 Bom. 1 
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special customary law which differs from Hindu law,inasmuch 0. ©. J. 
as it recognizes no distinction between ancestral and self- 1913 
acquired property; and from the Mahomedan law, inasmuch S5 
asit gives a man unlimited power of disposing of all his JAN 
property by will?...The intimate connection between law and Maxouzp 
religion in thé Mahomedan faith justifies the presumption Davo duran 
that converts to that faith, apart from any evidence of customs — 
which the community may since their conversion have Beeman J. 
voluntarily imposed upon themselves, would be governed by 
Mahomedan law. This presumption has received the sanction 

of the Privy Council where their Lordships say ‘but the 
written law of India had prescribed broadly that in questions 

of succession and inheritance the Hindu law is to be applied 

to Hindus and the Mahomedan law to Mahomedans,’ 

and in the judgment delivered by Lord Kingsdown in Abraham 

v. Abraham (1) it is said that ‘this rule must be 
understood to refer to Hindus and Mahomedans, not by 

birth merely but by religion also. But atthe same time 

it is quite clear that, where the natives of India are con- 
cerned, usage must override the presumptions of general law 

in matters of inheritance amongst converts to a new religion, 

just as much asin other matters,...The principles applicable 

to this case, therefore, may be stated as follows :—The general 
presumption is that tha, Mahomedan law would govern 
converts from the Hindu religion to Mahomedanism. But 

a well established custom in the case of such converts to follow 

their old Hindu law of inheritance would override that general 
presumption.” `I pause here to point out what has often 
occurred to me, namely, that a custom needs to be proved in 

each case as a custom, and that so large a custom as that of 
incorporating a complete widely ramifying and highly technical 

branch of law bodily from another religion and law, seems to 

me wider than any custom which has ever been proved in any 

Court “ And a usage establishing a special rule of inheritance 
as‘regards a special kind of property would be given the 

force of law even thoygh it be at variance with both Hindu 

and Mahémedan law.” I amin entire agreement with” the 
learned Judge so far. Condensed, what he starts with is this, 
The Mahommedan law must be presumed to govern the Cutchi 
Memons and by a parity of reasoning the Khojas; but any 

one alleging a special custom in derogation of it may prove it 

> ae 
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O. if he can, and well proved the Court will support it. Now 
1913- let us see how the learned Judge applies his principle. “Have 
“~. the Cutchi Memons by their conduct shown that they retained 
Jax. the Hindu law of inheritance as the customary law of their 
Manoxao community?” (I ‘note on that again that the proposition 
D ace an #PPears to me much too wide. To make out such custom by 
——. conduct would require literally a thousand. well established 
Beaman J. instances of every feature of the Hindu law of the joint family 
adopted by the Memons. Not only would they have to prove 
particular rules of succession upon intestacies, but also the 
rights of the manager, rights of enforcing partition as 
between members (see later Ahmedbhoy Hubibbhoy v. Cassum- 
bhoy Ahmedbhoy (2) ) and to these might be added many others, 
each one of which would need separate and elaborate proof.) 
“ That question has been decided in the affirmative by a series 
of decisions in this Court.” (These are the decisions I have - 
already criticised and with great respect I submit that they 
have not decided anything of the kind). ‘ Cutchi Memons 
appeared as litigants in 1847...it was there held by Sir Erskine 
Perry that as regards Cutchi-Memon females, the Hindu order 
of succession applies, although it is opposed by that prescribed 
by the. Koran” (I have shown that what Sir Erskine Perry 
did hold was that a single custom excluding daughters from 
inheritance was proved. That happened to bein accordance 
with the principles of Hindu, and opposed to the principles 
of Mahommedan, law; and that is all.) The learned Judge 
then proceeds to discuss the materials available on_-the 
Ecclesiastical Side of the Court, which are much richer in the 
case. of Memons than Khojas, and Concludes from these that. 
the. Hindu. law has long been recognized in this Court as 
governing both Memons and Khojas. Upon that I need say 
no more than that very few of these were contentious cases, 
and doubtless in large measure owing to the opinion of the 
profession, it was taken almost fer granted that in these 
matters of succession the Hindu law did apply. -But in none 
of these cases was gny custom set up in derogation of the 
Mahommedan law-and duly proved as required by the learned 
Judge’s own principle. 
But the learned Judge eoncludes this part of his judgment: _ 
“ the general principle is, therefore, ' that Cutchi‘Memons are © 
* * governed by the Hindu law of inheritance in the abSence of 
proof of special custom.’”* 
; (1) (2889) I, L. R, 13 Bom, 524. 
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It is not necessary to quote verbatim from what follows. It 0. 0. J, 
is, however, of great interest as exhibiting the attitude ofa 1913 
very learned Judge towards ‘the question he had to try, In ww 

the: first place he throws the onus of proving a custom Jaw 
Tepugnant, not to tha Mahommedan but to the Hindu law, on Mazomzp 
the Mahommedans who claimed the application of their own D us 

map : Pate ATU JAFFAR 
law. This is opposed to his own. principle, and can only be = 
attributable to the belief that the general presumption had been Beaman J. 
shifted by the former decisions, as well as particular customs 
established by them. There is little doubt but that had the onus 
been placed on the party desirous of proving a custom repugn- 
ant to the Mahommedan but consonant with the Hindu law, 
great difficulty would have been found in discharging it. In 
his criticism of the evidence Scott J. quotes witnesses who say 
that the Memons are governed by the Hindu law.- True, but 
since when? Since Sir Erskine Perry’s judgment. The em- 
phatic witnass who declares three times Over that. 
munity is now under the Hindu law which Sir Erski 
made for them “ Hindu, Hindu, Hindu law” 
vehement because he was so indignant. It is enough to repeat 
that Sir, E. Perry never-did decide that the Hindu law govern- 
ed these people. He found in favour of a particular custom, 
a very limited custom, which no one in the community except 
daughters was at all likely „to wish displaced. This is in all 
probability why Sir Erskife Perry’s décision was not taken up 
on appeal to the Privy Council, But Scott J. certainly 
thought that the evidence laid before-him afforded confirma, 
tion of the view founded on the decisions I haye criticized 
that the Hindu law of the joint family governed these people, 
He next proceeds to discuss the question whether, if that were 
so, the wills in suit were valid, He says “ their validity, there- 
fore, very much depends on the further question whether the 
property was ancestral or self-acquired.” In the view taken 
so far by the learned Judgeit might be thought that the vali. 
dity of the-wills depended entirely, not “ very much” upon the 
property being self-acquired. The learned Judge then proceed- 
ed to apply the doctrine of nucleus and holds that the property 
hequeathed was ancestral family property ‘and therefore that 
the wills were invalid, e ‘ 

It will be ohsérved that this imports virtually the whole of 
the Hindu law of the joint family into the law of the Cutch}. 
Memons, and is a great enlargement*of any former decision, 
It is interesting to note that the evidence which the learned 
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Judge heard impressed him with the idea that the commu- 
nity were anxious once more to be placed under their own 
law. He attributes this toa recent change of opinion. He 
believes that they acquiesced willingly in the decision of Sir 


Mavourp “Erskine Perry and for many years thereafter were quite content 


U. 
DATU JAFFAR 


Beaman J. 


to be under the Hindu law of the joint family. I submit with 
respect that there is absolutely no ground for any such 
inference. They could hardly have anticipated that what was 
decided in 1847 would be stretched, as it has since been, so 
as not only to establish a very innocuous custom but to bring 
in gradually the entire complicated and to an enterprising 
commercial community intensely, irksome Hindu law of the 
joint family. It is quite likely that they were impressed 
by the decision of Sir Erskine Perry and for many years did 
believe that the Courts had made a new law for them; but 
with increasing intelligence and prosperity it is incredible that 
they should have cheerfully acquiesced in the introduction of 
so radical’ and far reaching a change. They might have 
resigned themselves without much apprehension to all that 
was ever actually decided against them up to the judgment in 
Shivji Hasam v. Datu Mavji Khoja). That, however, wasa 
mofussil case, andis hardly likely to have attracted much notice 
among lay Khojas and Memons, although in the narfow circle of 
the profession it was taken to have finally introduced if not the 
whole, very nearly the whole, of tht law of the Hindu joint 
family into the law governing Khojasand Memons. I have 
dwelt atsome length upon this case, not only because the 
opening portion of the judgment is theoretically interesting in 
tracing the progress of this wide legal change by means ofa 
series of juégments, but because it is the first, and, I believe, 
the only case yet decided, in which the principle or supposed 
principle of the earlier decisions has been carried the length 
of invalidating a will made by Memons or Khojas on the 
ground that it purported to dispose of ancestral joint family 
property, and by implication grafted*on the law of _Khojas apd 
Memons the most dangerous and injurious of all the features 
of the Hindu law of the joint family, the doctrine of nucleus. 

I should have mentioned, keeping strict chronological order, 
the case of Ashabai v. Haji Lyeb Haji Rahimtulla(2), decided by 
Sargent J. The learned J udge says(p.120): “ Thefirst question of 
importance which presents itself for decision in this caseis as to 
the law of inheritance applicable to Cutchi Memons, to which 
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VOL. XV.] | _THE BOMBAY LAW REPORTER. 1078 
ri 


caste the parties interested belong. The ecclesiastiċal records of 0. 0. J. 
this Court show that Khojas and Cutchi Memons have ever 1918 
sincé the decree in the case of the ‘Khojas and Memons’ before LS 
Sir Erskine Perry...been regarded in the Supreme Court and Jay. 
subsequently in this Court as Hindus who had been converted Mazouxp 
to Mahommedanism whilst retaining their Hindu law of Da P: 
; ; ; ae ATU JAFFAR 
inheritance ; and, so far as Khojas are concerned, the decision = — 
of the Court of appeal inthe case of Hirbai v. Gorbai (a) Bearan J. 
must be taken as conclusively deciding that the onus of proving 

a custom of inheritance not im conformity with Hindu law 

lies upon those who setit up. .The above records are even 

richer in instances of the application of Hindu law of 
inheritance to the estates of Memons than to those of Khojas, 

and establish a non-contentious practice extending over many 

years. I think, therefore, that in the absence of any special 

ground of distinction, and none was suggested, no sufficient 

reason exists for placing Memons on any- different footing from: 

Khojas as regards the application of the Hindu law of inheri- 

tance in the absence of proof of any -special custom, although 
undoubtedly it leaves the law, as pointed out by the Chief 
Justice,in the above case of Hirbai v. Gorbai, in an incomplete 

state, which can only be satisfactorily dealt with by express 
legislation.” And proceeds to apply the Hindu law; texts and 

all, to the facts of this family, found in the case, Now I note’ 

first the use of the word “ caste” again as though the Memons 

really were Hindus. Next, it scarcely needs to be pointed 

out that this judgment is difficult to reconcile with 
‘that of Westropp C. J. In In the Goods of Haji Ismail, 

decided five years previously, There the learned Chief 

Justice was clearly indisposed to ‘assent to the, proposi- 

tion that the Memons were so far shown to be under any other 

law than the ordinary Mahommedan law with the single ex- 

ception of the custom proved in derogation of that law in 1847. 

Nothing, as far as I can asgertain, had occurred in the interval 

to warrant any departure from or modification of the opinion 
then’expressed by Sir Michael Westropp. Yet both in this case 

and in that of Mahomed Sidich v. Haji Ahmed 2, it ap- 

pears to have been neglected. And once more, as regards the 

Memons, the sweeping conclusion, that they are in all matters 

of 'inheritance.gbverned by the Hindu law of the joint family, 

is chiefly based upon non-contentious matters coming before 

the Registrar of the Ecclesiastical Side of the Court, and partly 


(1) (1875) 12 B. H, O. R, 294, (2) (2885) I, L- R. 10 Bom, 1 
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“upon the fact that the Supreme Court -and after it the High 


Court had ever since 1847 regarded Memons‘and Khojas as 
converted Hindus who had retained the whole of the Hindu law 
of succession, and apparently along with that, that of the joint 
family, For here Sargent: J. goes back to the time, when the 


prar Standfather was living with his son who predeceased him, and 


speaks of them as constituting a joint undivided family. He 
refers also to a projected partition which fell through and 
cites the Mayukha as governing the resultant rights of property 
of the members of the family. As far as I can gather from the 
report the main claim of the women plaintiffs was utterly in- 
consistent with the Hindu law but it is not necessary to 
pursue that further. 

I come next to the case of Ahmedbhoy Hubibbhoy.v. Cassum- 
bhoy Ahmedbhoy (1) decided on appeal by Sargent Ci J. and 
Bayley J. This suit was instituted by Cassimbhoy, the son of 
Ahmedbhgy Habibbhoy, for partition. The first Court decreed it: 
This decision was reversed on appeal, and I will deal critically 
with that very important judgment. First, let me note that the 
trial Judge threw the onus of proving a custom in derogation of 
the Hindu law of the joint family upon the defendant. Titis was 
very natural in the light of the decisions I have just been deal- 
ing with, particularly Ashabai’s case. Sargent C. J. says (p. 540); 
“Now it is to be remarked that the re of this Court, to which 
Sir M. R. Westropp refers in the last cage, Hirbai v. Gorbai (2), 
is based ona dictum of Sir Mathew Sausse in Gangabai v. 
Thavar Mulia (3), and the practice which had prevailed dur- 

-ing the previous twenty-five years in granting letters of admi- 
nistration to the estates of deceased Khojas which is particu- 
larly referred to in the judgment of the Division Court in 
Hirbai v. Gorbai. The dictum” of Sir Mathew Sausse, ‘that 
‘the Khoja caste had been held to be governed by Hindu 
customs and laws of inheritance,’ must have been based on the 
practice of granting letters of administration to Khojas prior 
to 1863, when Gangabai v. Thavar Mulla was decided ;, for 


_ besides the case before Sir Erskine Perry in 1847, which 
' certainly did not lay down any such rule, the question „would 


appear to have never arisen except on the ecclesiastical side 
of the Court. So far, therefore, as the rule is confined to the 
simple question of succession and inheritance, ag to which the 
law-books present no difficulty, it would appear to be based 


A a 
(1) (1889) I. L. R. 13 Bom, 534. , (3) (1863)1-B. A, OR Ii 
(2) (1875).12 B, H, Q- R. 294, a ; 
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on a long established practice of the Court of applying Hindu 0. O. J. 
law in the absence of proof of custom-to the’ contrary, which 1913 
might well justify the onus being thrown on the party alleg- ~ 
-ing such custom of proving it.” Surely this indicates a marked Jan 
backward swing of the pendulum from the same very learn- Mazomzp 
ed Judge’s attitude revealed in the case of Asha decided four D oe ig 
years earlier. It may be conjectured, with all proper respect,  — 
that Sir Charles Sargent, now Chief Justice, who. almost alone Pesman J. 
had never once misconceived or permitted any extension of 

what really was decided in the Khoja and Memon case, began 

to doubt whether the subsequent series had not carried the law 

much too far. At the same time, as I shall have to show when 

I have done with the cases, it is extremely difficult, if not im- 

possible, to dissociate the Hindu law of “succession” from all 
- that is inextricably bound up with it, by way of antecedent, 

in the general Hindu law of the joint family. I doubt myself 

whether it is possible or whether the distinction sought to be 
-made in the case now under discussion between “ simple ”’ 

succession and such points as were dealt with by Scott J. and 

for the matter of that by Sargent J. himself in Asha’s case 

can We practically maintained. f ; 

The ground of this distinction taken by the learned 

Chief Justice is however Very clear. Briefly itis this: The 

right of the son, under jhe Hindu law, to demand a partition 

of joint family propergy during his father’s life-time, particu; 

larly when the bulk of that property is moveable, has 

always been uncertain and much debated among Jurists, 

right up to the decision in /ugmohandas Mangaldas v. Sir 
Mangaldas Nathubhoy’s case), It is extremely unlikely that 
in-or about A. D. . 1400 the Hindus, who were converted 
and became Khojas, had any definite ideas about it. It cannot, 
therefore, be presumed that they carried that feature of the 


`, present Hindu law with them into their new faith, and it lies 


. on the party alleging, that it is the custom ofthe Khojas that 
a son has the right to demand partition from his father, to 
prove it. This wag held in fact not to pea question relating 
to sugcéssion or inheritance at all. Further on in his judgment 
the learned Chief Justice says: “Itis true that the witnesses 
go even so far as to say that there is no distinction between 
ancestral afg self-acquired property as regards alienation by 
the father, but without’ being able to cite any instance of a ` 
Khoja alienating ancestral property; by will or otherwise, away 
= s. (1) (1886) I. L, R, 10 Bom, 528, 
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trom’ his sons; but, however that may+be, the right of the sons 
to object to alienation by their father is quite consistent with 
their having no right to demand partition of ancestral property 
during his life, which is the only point now for consideration, 
and which affords the only reasonable explanation of their 
submitting to be turned out without any share.” With 
great submission it may be. doubted whether such a 
right as is here hinted at, and which is almost certain 
to give, rise to much litigation, is not inconsistent with 
the absence of any right to demand partition. It is clear that 
the latter is opposed to the Hindu law; while the former 
could only be upheld on the supposition that the Hindu’ law 
applied. The one is indeed a complemental right of the other. 
It is because according to the principle of the Hindu joint 
family every son takes an interest at birth that he is entitled 
as against his father to demand partition, and similarly to 
prevent hiş father independently alienating any part of the 
joint family property in which ex hypothes? the son has his own 
right. It would be strange indeed on the supposition of con- 
scious selection, which has to be here introduced in place of 
the older theory that as Hindus they unconsciously, so to 
speak, carried the whole of their former law with them, these 
communities should have adopted *the tight of the son to 
prevent his father alienating any part ọf the joint family pro- 
perty but should have rejected the right of the son to demand 
partition of it. Sargent C. J. proceeds “ Nor, indeed, is it to be 
wondered at that the custom should be different in Bombay from 
‘vhat it is stated to have always been in Kathiawar and Cutch. 
Since the Khojas have settled in Bombay, which is said to have 
been for the last hundred years, they have engaged in 
commerce, and greatly increased in wealth. From being 
cultivators of the land with very limited personal property, 
they have become active and energetic merchants, contractors, 
and men of business, and it was qnly to be expected that 
under these circumstances, such a custom as is stated tor 
have existed in Kathiawar, would in course of time undergo 
modification. Such would naturally be ‘the wish of the 
leading men of the community who had accumulated capital, 
and would gradually undgr their influence permeate the 
lower strata of the body corporate until the old tsage would 


-gradually fall into desuetude, and the strict right of* the 


son, if it ever existed, be lost, with the approval of the 


general community.” I submit again that all this applies with 
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at least equal force to the possible right ofa son to prohibit O. O. J. 
his father’s alienations, and with much greater force tothe 497 
introduction of the devastating doctrine of nucleus. Iam not _~ 
surprised that the witnesses in this case refused to recognize any JAN 
distinction among Khojas between ancestral and self- -acquired aa 
property. Yet in Mahomed Sidick v. Haji Ahmed) the Dao Farran 
burden of proving this as a special custom was thrown upon 

the party so alleging, and the Court held that he had failed to 
discharge it. As I said before, had the burden been placed 

upon the other party, what occurred in this case only a few 

years later fully bears out my anticipation- that it in turn 

would not have been discharged. What can be more con- 
tinually oppressive, harassing and vexatious to a prosperous 
business-man than the reflection that he will not be permitted 

to dispose of his life’s earnings by will because in his child- 

hood he was nurtured and trained for business in his father’s 

home and little village shop. Yet that is the effect of the 
decision in Mahomed Sidick v. Haji Ahmed. d 

In Abraham v. Abraham (2) the Privy Council pointed out 

that usages are not independent of volition, and may, unless 

their, continuance enjoined by law, as they were adopted 
voluntarily, be also changed or lost by desuetude, Now in the 

case of these Khojas and Memons so far from the customs al 

ready legally enforced by our Courts, and of which further ex- 
tension in every directibh is always being attempted, being en 

joined by, they are disectly opposed to, their law. And it is 
certain, as appears clearly enough from the dicta of most of the 
eminent Judges whom I have been quoting, that as far back as. 

1880 it was generally felt that if the will of these communi. 

ties could be consulted, they would throw off all connexion 

with the Hindu law. Unfortunately for them, the Court 

‘took the matter out of their hands, and stereotyped 

a custom here and there, while giving colour to the 

very much larger proposition, that the Hindu law was 

to be presumed to apply, not this. or that custom, be it. 
reiterated, but the whole Hindu law, in matters of succession 

and inheritance. But for the decisions. following upon the 

Khoja and, the. Memon case of 1847 no one, who has any know- 

ledge of the subject or the sentiments of: the, leaders and 
representatiyes of these sects, could doubt that nothing would 

be heard to-day of any custom tending to bring them collecti- 
‘vely under the bondage of the law Qf the. Hindu joint family. 


(1) (1885) L L. R, 10 Bom. 1. (2) (1863) 9 M. I, A. 195. 





1080 THE BOMBAY LAW REPORTER. VOL. XV. 


O. C. s. Sir Charles Sargent’s comments on the contemplated legisla- 
1913 tion of 1878 are strikingly suggestive, indeed, I think conclu- 
~~ sive on this point. ` The Court, having held that the plaintiff 
Jay had no right to insist upon a partition, went on to’ consider 

ManoumD whether the defendant’s wealth was traceable to a “ nucleus ”, 
ice cae thus again by implication importing that special feature of the - 
“== law of the Hindu joint family into that of the Khojas. These 

Beaman J. obiter dicta, very unfortunate obiter dicta, I cannot help think. 

= ing, together with the other oditer I have cited ante, suggest- 
ing that a Khoja son had a right to prohibit his father alienat- 
ing the joint property, bore their natural fruit. In the case of 
Ahmedbhoy Habibhoy v. Sir Dinsha M. Petit), which I 
tried, although the actual prayer was for specific performance 
of a contract for sale, the plaintiff, made the most desperate 
attempts to get a side decision from the Court that his proper- 
ty was his own, and that his sons had no right to it on the 
` footing of a Hindu joint family. That question could not pro- 
perly be decided in that suit. Shortly after another indirect 
attempt was made by way of a summary suit under the 
Specific Relief Act to get the same question answered. But 
it is still open and will inevitably give rise to enormously 
expensive and protracted litigation on the death of Ahmed- 
bhoy, which must, in the ordinary course of nature, soon 
occur. ae i 
In an insolvency matter, Jn the mbtter of Haroon Maho- 
med (2), decided by Sargent C. J. and Scott J., the parties were’ 
Cutchi Memons. The question was whether one alleged member 
of a partnership was to be adjudged insolvent. The firm as a 
firm had been so adjudged and none of the other parties 
objected. The matter seéms to have been tried on affidavits. 
Sargent C. J. said: “ As Cutchi Memons, the rules of Hindu 
law and custom apply to them, and the position of the appel- 
lant with regard to. the family property must be determined 
by the same considerations as would apply in the case of a 
- member of a joint and undivided Hindu family.” This once. 
more brings the Cutchi Memons under the entire law of. the 
Hindu joint family and*appears to me, with ‘respect, irreconcil- 
able with what the same learned Chief Justice had laid down in 
Ahmedbhoy Hubibbhoy v. Cassumbhoy Ahmed bhoy (8), where 
the presumption was carefully restricted to matters of succession 
and inheritance. True that was a Khoja case, but looking té the 
(3) (1909) 11 Bom. L, R. 545. e (3) (1889) I. L. R, 18 Bom. 534. 
(2) (1890) I, U, R. 14 Bom. 189: - š É 
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it would, I think, rather be in the direction of exempting the 
Memons to a greater extent than the Khojas from the law of 
the Hindu joint family. The Chief Justice goes on: “ The firm 
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then was a family firm, and was. the property of a family Maxoxzp 


subject to Hindu law.” 


Butit is certainly astonishing to find the learned Chief rs 
Justice who hadso very recently set himself to -strike out Beaman J. 


“property” from the rule that Khojas and Memons are 
subject to the Hindu law in all matters “ relating to property, 
succession and inheritanċe ” now laying down the law more 
broadly and in more unqualified terms, I think, than ever before 
in the opposite direction” i 

I may conclude this review of the case.law by referring very 
briefly to the decisions of Ranade J. which have the effect of 


bringing two more groups of Mahommedans, under the Hindu. 


law, whether partially or completely I will.not stop to 


_ enquire. In Bai Baiji v. Bai Santok ©, it was held that the 


Sunni Borahs of Dhandhuka were governed by the Hindu law 
-in all matters of succession and inheritance. _Ranade J. said: 

“ Whe following principles may now be regarded as settled : (1) Mahom? 
-medan law generally governs converts to th ut faith from Hinduism; but (2) 
A woll established custom of such converts following the Hindu law of 
inheritance would override the general presumption. (3) This custom 


ahould be confined strictly 48 cases of succession and inheritance. (4) If any ` 


particular custom of suceession be alleged which is at variance with the 
. general law applicable to these communities, the burden of proof lies on 
the party alleging such special custom,” 


- The decision in Zn the matter of Haroon() shows how very 
much further the Courts have ‘actuaily gone in practice than 
this cautious state nent of principle would have . warranted. 
‘Ranade J. says: f 

The’ appellani’s counsel very properly urged that the burden of proving 

that a community of - people professing the Mahommedan faith were nof 
governed by the Mahommefan law of succession, but by the usages and 
“customs of the old Hindu faith to whioh their ancestors belonged, rested on 
the defendant. At the same time we do not thipk he was ‘right in maintain- 
ing thatrthis usage or custom should be proved in regard to the particular 
relationship which the parties to the present suit bear to one another. If 
the evidence is clear on the point_of the general prevalence of the Hindu 
rules of succegsion in preference to the rules of Mahommedan law, the 
burden of proof will be discharged, and it will then be for the appellant to 


` - show that this particular relationship was excluded from the sphere of the. 


- proved general usage of the community.’ ; Mars 
: (1)(1894) I, L. R. 20 Bom. 58, (2).(1890) I. L, R, 14 Bom, 189, 
R 186 - 2 
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0.0, J. This brings out very clearly a point taken in an earlier part 
1913 of this judgment ; and I submit that.the dictum of the learned 
v ~—- Judge is open to question. I do not see why any distinction 

Jan should be drawn in' these cases merely because the parties 

Mayoxx> happen to belong toa particular religion and be under a parti- 

i Dah erie cular law, whereas it is said that a custom drawn from another 
— religion and law obtains among them the proof of that and 
' Beuman J: any other custom,’ A custom is set up in derogation 
_ of the general law, and, in my opinion, itis that custom 
‘which the party alleging itis bound to prove. I think 
that the enquiry . ought to be restricted to the proof 
of that custom and not opened upon so wide a ground 
as the proof of the! ‘adoption ofa whole body of alien law, 
which really never is proved or attempted to be proved, and 
always starts from . general; premisses reasoning from which 
may or may not include the particular custom alleged. It is - 
due to this method of dealing with the cases, that bodies of 
Mahommedans havé so facilely been adjudged to be generally 
governed by the Hindu law of succession, inheritance and the’ 
joint family, chiefly upon the undisputed fact that before 
conversion they too’ were Hindus. All the facts which ‘are 
usually put first in this process of proof and are usually taken 
to wartant the con¢lusion by inference upon . the particular 
oes _ point to be determined, a custom of which in this method of 
treatment no proofvat all need be given, ought, in my opinion, 

to be merely adduced as ancillary to and corroborative of 

what other direct evidence proving the alleged custom may be 

forthcoming. Had that method been followed, it is doubtful, 

whether the conclusions which have been arrived at in some 

cases would ever have been reached. 

The learned Judge then proceeds to enumerate all the cases 

I haye dealt with, without critically examining any of. them, 

but as a result he draws the principles which I have. quoted 

above. ‘Chese I have shown to be very different from what in 

ptactice has been assumed to be the result of the cases, as they 

developed, I think! I+might correctly say evolyed, the one 

out of the other. The learned Judge then goes on to.state 

that. the question | which had to be answered first was 

whether this group of M&hommedans occupied the same 

_ position and status as the Khojas and Memons. ; It is 

to be noted that ‘this was a claim by a daughter ‘under 

= the Mahommedan law, and that the oral evidence alone, taken 
with the long’ list of decrees mentioned by the learned 
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Judge, would have been amply sufficient to establish the 0. C. J, 
custom relied on by the defendant, that among these Mahoe 4913 
mmedans a daughter was excluded without any necessity of cw 
going further and laying it down generally that this community JAN 
had adopted the whole Hindu law of succession. It is extreme- Manourn 
ly probable that in the case of daughters such a custom (which p oom 


JAFFAR 
was exactly the same as that upheld in the Khojas and  — 
Memons’ case) has grown up and long been observed among Beaman J, 


the Mahommedans of that part of the Presidency, 

‘Another judgment in the same volume, Maharana Shri 
Fatesangji Jasvantsangji y. Kuvar Harisangyi Fatesangji O), 
similarly extends the Hindu law of succession and inheritance 
to the Molesalam Girassias of Guzerat. This suit comes from 
Broach; it was decided by Ranade J., shortly after the case 
last noted, and many of the materials were the same; the 
parties were originally Rajputs. ‘The plaint raised a very 
simple narrow point, namely, whether the plaintiff*was entitled 
to khoraki poshaki (food, dress and maintenance). That is a 
custom not, with submission, any more a part of the general 
Hindu than of the general Mahommedan law. And it would 
have’ been enough to put the party alleging it to the proof of 
it. This*would have been in strict accordance with the learn. 
ed Judge’s own principles deduced in Bai Baiji v. Bai Santok 
from all the preceding flecisions. But the course followed was 
the common course. «First, it was proved to the satisfaction 
of the Court that the parties, although Mahommedans, had 

_adopted the entire Hindu law of succession ete., then the onus 
of proving a custom inconsistent with or opposed to the 
Hindu law was thrown on the defendant. Jiwai, khoraki 
poshaki etc. are all incidents of State tenure where the Raj 
itself is impartible. I should hesitate to say myself that they 
are any more opposed to the Mahommedan than the Hindu law. 
Mahommedan States throughout Kathiawad and Rajputana, I 
believe, observe these Sustoms, But the learned Judges in 
this appeal were of opinion that-these appanages were part of 
the -Hindu law, as modified in cases of impartible estates, and 
therefore threw the burden of proof on the defendant. Again I 
say the decision was reached by what, it is respectfully sub- 
mitted, wasa wrong path, and®goes far beyond the scope 
of the actual controversy, deciding much more than was 
needed to dispose of the particular claim. j 
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0...0. J. | This review of the case law is necessary-in order to come to- 


1913 4 decision upon the iquestion how far the Hindt law of the 
w= joint family governs Khojas i in this Presidency, For it is obvious 
Jan that if it does not govera them the plaintiffs in this suit have 

Manolo no cause of action. Every one of the reliefs sought is founded 
Dated tran directly or indirectly, in the Hindu law of the joint family.’ 
And the difficulty which always confronts a. Judge of this 

Beaman J. Court in such cases, ja difficulty which is daily growing, is to 
: draw a line, if possible, between: “ succession and inheritance” 
and the complete Hindu. law of the joint family. The late 

; Mr. Justice Russell is credited with the witty epigram that 

under the’ -existing law of this Presidency, Khojas and Memons 
are to all intents and purposes live Mahommedans but dead 





Hindus. If that. “correctly represented the effect of the deci- - 


sions it would be very easy to`administer the law, and -its ad- 
a ministration on those restricted lines would not give rise to 


much just complaint. Unfortunately there has been a steady “ 


tendency, clearly marked in the most recent cases, to substi- 
tute the general presumption that the Hindu law, for the, 


natural and older: -presumption that the Mahommedan law, . 
governs these groups,of Mahommedans, and to make that*pre-- 


sumption the starting point of each enquiry. I think I have 
conclusively demonstrated that the principles which the later 
cases purport to enforce cannot, reallyspe found, .apart from 
rather_sweeping genéralizations, in the cases from which they, 
are said to be derived. So far as the Khojas and Memons are 
concerned three customs have been held proved, two in 


‘agreement with, and. one opposed to, the Hindu law, and all 
these customs: belong properly to intestate succession ; these © 


are: (1) That daughters do not inherit as they would under 
the Mahommedan- “law. (2) That the brothers of a deceased 
person or his kindred (reversioners?) are to be preferred to the 
widow—this may be taken .to bein accordance with the 
Hindu law if it be assumed furthér that the family’ was 


joint in the sense of a Hindujoint family but not ótherwisę. ` 


(3) That 4 mother is sto be preferred to a widow for purposes 
of administration. ‘Leaving aside the Broach and Dharidhuka 
cases decided within a few months of each other, by 


Ranade J., where in both casés the point actually in dispute. 


„was really decided upon proof (or supposed proof) that) the 
"groups concerned had adopted the whole Hindu law af the 
joint family, these-are the only customs which have been'-held 
proved amongst Maljominedins í in this Presidency as far as I 
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know, certainly the only customs proved amongst Khojas ‘and 
Memons in derogation of the Mahommedan ‘law. And from 
the first case to the last, when the learned Judges turn back 
` to first principles, we find a reiteration of the proposition 
‘that where Mihommedans are concerned the Courts are to 
start with the presumption that the Mahommedan law governs 
them. So that, but for the constant references to the 
“ traditionary doctrines” of the Supreme and High Court on 
its Ecclesiastical Side, which is supposed to have established 
the further proposition that Khojas and Memons are governed 
by the Hindu law (not by any particular feature of it, adopted 
as a custom) in.all matters of succession and inheritance, it 


- would appear that there was scant ground indeed-and that but- 


treacherous, for the superstructure of case law and resultant 
consensus of professional opinion, which to-day combine to 
render it a doctrine accepted and hardly even challenged 
that to this extent these groups of Mahommedans have 
renounced their own, in favour of the’ Hindu law. But the 
decisions go much further. For while I do not think that in 
any case which is regarde] as an authority, and so made a fresh 
starting point, is there to be found as a statement of recognized 
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and settled principle, more than this, that in succession and. 


inheritance (I omit the word “ property ” only found in Sir 
Michael Westropp’s judgment in Shivji v. Datu) the actual 
decisions cover almost thg whole field of complicated law, which 
is the Hindu law of the joint family. Thus it has been decided 
that a Cutchi Memon cannot dispose by will of “ ancestral 
_ joint family property”, although it is clear that at the time 
the will was made, no question of succession and inheritance 


had been opened, nor can the quality of the property really- 


come in question, during the life-time of.a Mahommedan under 
his own law, as necessarily referable to twọ opposed categories, 
ancestral or self-acquired. It is true that the learned Judge 
who decided that case too evidence (but after, as is now sub- 
“mitted with’ all deference, . throwing the onus on the wrong 
party) of a custom amongst Memons under which no distinc- 
tion is.made between ancestral and selfacquired property. 
But if the learned Judge had kept his own stated principles in 
sight, and I think it ought to be ptesumed that he did, he 
could ogly have taken that course upon the supposition that 
the distinction between ancestral joint family property and 
self-acquired property wasincluded under the terms “ succes- 


sion and inheritance.” The whole-Hindy law of the manager ~ 
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was introduced, without any evidence of custom, by the judg- 
ment in-Shivji v. Datu presumably because at that time the 
learned Chief ‘Justice believed it to have been: already 
established, and so, to have become a part of the law of the 
Presidency, that the Hindu law of joint family property must 
in each case now be presumed in the absence of custom to the’ 
contrary to govern’ Khojas and Memons, In the concluding:-part 
of the judgment of Sargent C. J. in Ahmedbhoy Hubibbhoy v: 
Cassumbhoy Ahmedbhoy, in spite of having declined to admit 
so broad a proposition without qualification, and after having. 
refused to apply the Hindu law in one very important point to 
these Khojas, we find the whole argument proceeding upon the 
assumption that the Hindu law of the joint family is applicable. 
The nucleus doctrine is taken for granted as having been en- 
grafted with the rest of the Hindu law of succession and inheri- 
tance upon the law of Khojas and Memons. And at last in 
Hlaroon’s case, we find Sargent C. J. himself giving judgmeat upon 
the basis of the. parties being governed by the Hindu law ofthe 
joint family, in aù insolvency matter, which viewed in- any 
light could hardly fall within the principle so frequently and 
carefully enunciated by that very learned Judge himeelf in 
previous cases, that tha presumption went no farther than 
matters of inheritance and succession. Here a firm carried on 
by four Cutchi Memon brothers was dyeated exactly as though. 
they were a joint and undivided Hindy family and the firm a 
joint family asset. ; ' Never has such a custom in derogation of 
the Mahommedan: law been set up, as faras I know, much less 
proved; and it can only be upon the assumption, that an 
entire system of law can be adopted asa “custom” and that 
the entire Hindu law, not only of succession and inheritance, 
had been so adopted and proved: to have been adopted : by 
Khojas and Memons, that the judgment in this case is intelli- 
gible. In the last case decided by Sir Michael Westropp, 
however, that most eminent Judge, $o far as Cutchi Memons 
are concerned, went right back to the original (arid -I submit 
with great respect, the correct and only correct) starting point. . 
He refused to recognize any established general distinctions 
between these and other Mahommedans and, excepting the. 
single custom proved upto that time, the exclusion of daughters 
from the inheritance in 1847 declared emphatically thpt - any 


* „other custom alleged in derogation of the general Mahomme-. 


dan law must be proved Strictly by the person alleging it. 





I cannot help tainting it much to be regretted that the. learned 
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Judge, who decided Mahommed v. Haji Ahmed a: few years 0. 0. J. 
later, did not guide the proceedings by the principles thus 1918 
emphatically laid down by Sir Michael Westropp. Ss 
At the same time I own that I find it very difficult to say Jan 
precisely where the Hindu law of succession and inheritance Manougp 
can be separated from the rest of the Hindu law of the joint Daie 
family. At present the Memons and Khojas, taking them i 
together, are in this peculiar and most undesirable position. Beaman J. 
They ara presumed to be governed by the Hindu law in all 
matters of succession and inheritance; but in all other-1espects 
they are presumed to be governed by the Mahommedan law. It 
has been definitely decided (1) that among them, daughters are 
excluded from the inheritance and are entitled to no more than 
maintenance and dower. (2) That the relatives of the deceased 
husband take in preference to the widow (this leaves a wide 
door open for further complicated and expensive litigation, 
and is utterly inconsistent with what- appears to have been 
often taken for granted in the arguments and criticism of the 
evidence that a widow can dispose of her husband’s property 
by will). (3) That a mother is entitled to administer before a 
widow referable to no known principle and resting upon a 
proved custom only. (4) That a son cannot enforce partition 
against his father, (consonant with no known law), but (obiter) 
-that-he may prohibit his. father alienating the joint family 
property, again a wide door opened to the most protracted 
and expensive litigation. (5)(More or less obiter) That the 
nucleus doctrine of the Hindu joint family governs Khojas and 
Memons, which Ís I think the most disastrous feature in any of 
the decisions, not referable certainly, to the “ established 
principle ” that the Hindu law of succession and inheritance 
governs these people. (6) That the law of the manager in a 
joint family, under the Hindu law, governs Khojas and 
. Memons. (7) That in every respect the law of the Hindu 
joint family governs Khojas and Memons where members of a 
family are found to be living and trading together (Harson’s 
case). No wonder these communities arg growing restive and 
dissatisfied. The whole law needs the most careful revision, 
and should, in my opinion, wherever possible, and it has shown 
a tendency to.extend the operatiom of the Hindu law of the 
joint fqmily to these groups of Mahommedans, be once more 
confined within the narrowest limits the cases ‘allow. Can it 
be said that the radical distinction made by the Hindu law of 
the joint family between joint family and self-acquired property 
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Od be’ wholly separated and kept apart from what Sir Charles 
1913 Sargent called a' simple law of succession and inheritance? - 
~~ If it can, and if so long as the head of the family is alive he 
Jax can, under the Mahommedan law, dispose of the whole of the 

MAHOMED property by gift inter vivos or by will to the-extent of one- . 

Das, third, some part at least of the hardship, which has been inflict- 

ATU JAPFAR i 

— ed upon these groups of Mahommedans by case-law, might be 
‘Beaman J+ remedied. But it, would not be the greatest part. For in 
- “every case of an intestacy the question, now to be answered 
with reference to, the Hindu law, would surely be raised, . 
whether the property was joint family or self-acquired, involv- 
ed in which would be the endless quest after the original 
nucleus. Consider. what this means. Take the case of Ahmed- 
bhoy Hubibbhoy for example. As soon as he dies, litigation 
` is almost certain to be set afoot, and the Courts will be asked 
to go back more than a century, enquiring into the affairs of a 
i dozen or.more partnerships, ripping open hundreds and 
hundreds of ancient accounts, seeking information as to the 
state of the family fortunes at the date-of the death of Ahmed- 
bhoy’s father and very likely his father before him.~ Again 
there isa probability, to say no more, of masses of litigation 
to-prevent Khoja and Memon fathers dealing with their wealth 
as they please. As the law stands, no one dare buy real estate 
` from a Khoja or Memon unless all his children join in the ‘con. 
veyance, for it is impossible to say W at, ifany, title thefather 
has to give. Similarly, on a- minor point trouble has already 
arisen and is likely to increase until this branch of the law is 
brought into something like consistency and definiteness, made 
referable to some’ plain principle of universal applicability, 
and not as at present left in something very like legal chaos. 
I mean alienations by an adult member of a Khoja or Memon 
family, not himself the head for the time being of that family. 
Under the -Mahommedan law such a case would present no 
difficulty, but under the law governing these peoples at: present 
it is virtually impossible to say what may happen.” Such a case | 
actually came before, my brother Macleod a short time ago. 
The alienee long after the alienation brought æ suit for 
“ partition” and claimed to have the “share” of his alienor 
made over to him, ‘As a Mahommedan, the assignor would 
have sold not more - than a sfes successionis, atid the jtransfer 
would have beén invalid. But it is very different under the 
Hindu law. A member of a joint undivided Hindú family may 
alienate his " share” and the Courts appear to have held that 
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the alienation, operates’ in law as a severance of the joint O. 0, J, 
tenancy. This curious doctrine is, I suppose, imported bodily 1913 
from the English law of joint tenancy, to which except in the Gy 
employment of the term “ joint” the Hindu law of the joint ‘ig 
family offers no single point of Correspondence, is indeed MAHOMED 
diametrically opposed to it. This I have laboured to demon- v. 
strate on more than one occasion since I have been in this Daro Jarra 
Court. Logically I contend (and with great respect to the Beaman J. 
current of authority against me, shall always feel convinced) —~ 
the alienation by a member of a joint undivided Hindu family 

passes nothing until the alienee effects a partition by suit, I 

see no objection to his being allowed to do this, provided he 

does it during the life of his alienor, for so long he is entitled 

to all the legal rights of the alienor Including the right to 
partition, But as soon as the alienor is dead I am unable to 

see upon what principle of law or reason the alienee has any- 

thing left to sue for. For, ex hypothesi, the share which was 
alienated has ceased to exist, has gone over by survivorship to 

others who do not take through the alienor and are not 
answerable for his debts. I mean in the case of ay 

‘three ‘Hindu brothers holding joint family property one 
alienates his share. The alienee does nothing. Ina year 

the alienor dies, Next year the alienee sues for his 

share and the law well settled in this country is that he is 

entitled to revive th8 dead man and take his share by 
partition from the other two brothers who have received 

no part of the consideration. This I repeat appears to 

me with great submission neither good law ‘nor good reason. 

Still for the present it is the law and results in most compli- 

cated problems. The alienor might at the time of the aliena- 

tion have been entitled on partition to, say, a third, but by the 

time the alienee sues, he may, be entitled on partition to no 

more than a sixteenth; what has the alienee taken in law? 

The case before Macleod J, presented difficulties of that kind, 

but was settled by consent. Its importance lies in this, that 


the case, Butdoes it? Is this in Teality a case of succession 
and inheritance at all? It is nothing short of a case of the 
complete Hindu law of the joint fathily in one -of its most 
perplexing forms. And if the course taken at that trial be 
correct and the consent-decree correct (which I take leave with 
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0. ©. J. respect to doubt) what becomes of Cassimbhoy's case? For 
R 1913 here any Khoja -y merely alienating his ‘share’? in the 
. 5 — estate can bring about an immediate partition at the instance 
Jan of the alienee, But Sargent C. J. declared that the son had no 
MAHOMED right to a partition in his father’s lifetime. No ‘case has as 
St dear et occurred I believe in which the right of Khojas and 
PS Menon: to insist upon a partition inter se, I mean in the case 
Beaman J. of, say, six brothers, has yet arisen. And this points very 
plainly to some radical difference between their understanding 
of their own law and the large assumption which the Courts 
have made for them, that in all matters of succession etc., they 
aré governed by the Hindu law. If left to themselves, and 
admitting that they would not adhere strictly to the Mahom- " 
medan Jaw, they would probably in every such case divide the 
patrimony. between the surviving sons, who would not re- 
gard themselves as constituting a joint family in the Hindu 
sense. Haroon’s; case decides that they are a ~ joint 
. Hindu family whatever they may think to the contrary, but Í 
that case goes much further than any other, and it is plain from 
Haroon’s own petition that he at least did not much_ believe 
in the applicability of the whole law of the Hindu joint family 
to himself and his brothers. Iwill say for myself, upon a 
long experience particularly in, those districts whence most of 
the evidence, when a custom was alleged, has been drawn as 
well as from a ‘study of that eviderfte.so far as it appears in 
the reported cases, that I do not believe that the modern 
-Khojas and Memons have ever formed among themselves 
“ joint families ” in the Hindu sense. . 
`I am pretty cohfident that there is not a family of import- 
we 4 - ancè to be found among these sects in Bombay, which, -could 
acomplete examination be made, would not soon show marked 
and radical divergences from the Hindu theory. Those diver. 
gences would be less marked no doupt among the poorer classes, 
living chiefly by agriculture in Guzerat and Kathiawad, but I 
do not doubt they would still be- easily traceable. * The 
custom of giving a son “his share” and letting him go need 
have nothing to'do with the rigid Hindu law of the joint . 
family.. The notion thag a son is entitled to a-portion is 
common amongst almost all .peoples and is 4 very different 
notion from the yested equal right taken at birth every 
male born into aljoint Hindu family. But what I would most 
emphatically protest against is the application of that part of 
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the Hindu law of the joint family which deals with self- 
acquisitions amd distinguishes them from joint family property. 
The nucleus doctrine is, I believe, inseparable from that part 
of the Hindu law, notwithstanding the very great lengths 
it has sometimes: been casried. For it is strictly logical; 
if regarded in a practical light, extremely unreasonable and 
unjust. And amongt progressive Hindus, who are likely or 
think themsélves likely to make fortunes of their own, I am sure 
the feeling would be as strong against it, but for the veneration 
, in which they hold their law because it is rooted in their 
religion, as amongst Mahommedans who have no such . reason 
for, I will not say venerating but, tolerating it. Such Hindus 
would, I expect, be found to have taken steps comparatively 
early in life to protect themselves. and their earning against 
the application of this paralyzing doctrine by effective parti- 
tions or releases. But the Khojas and Memons, who really do 
not know whether, as the law stands, they are exposed to 
this peril or not, cannot so protect themselves. Under their 
own law, which may for all they know govern them here, the 
releases would be waste paper. Of course they could effect 
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partitions, but where thé father knows perfectly well that 


starting oman inherited capital, say a nucleus of Rs. 500, he 


has entirely by his own unaided skill and exertions accumulat- ` 
ed a fortune of twenty lacs before any of his sons were ofan , 


age to give him any asgjstance or be more than a cause of ex- 
pense to him, it is not surprising that he should be reluctant 
to invite the equality of sharing, implied in every partition 
under the Hindu law of the joint family.. Neither can he 
. make a will with any-confidence that it will not be set aside, 
as in Mahommea’s case, on the ground that the whole of his 
fortune is traceable-to its “ nucleus” and must therefore be 
regarded as joint ancestral family property. It is hardly to be 
expected that in the prime of life he will give away the whole 
- of his property, seemingly thé only means by which he can 
assert his individual ownership at all effectively. So things 
are allowed to drift until on the father’s,death a bounteous 


harvest of litigation is reaped. That this state of affairs is - 


indefensible and calls aloud for remedy, no one who is com- 
petent and acquainted with the subject is likely todeny. Both 
Sir Mighael*Westropp and Sir -Charles Sargent are quite 
sensibl of the inconvéniences, to use no stronger term, to 


which the case-law has exposed thése industrious, energetic 


` and successful people. But nothing is done, and nothing seems 
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_0. ©. J. ever likely to be done, as long as each case follows (and asudlly 
191g enlarges the scope of) those which have gone before. The 
~~ most eminent Judges have advocated legislation. Why ? 
JAN Because they know.and feel that in the existing state of the 
ee law it imposes limitations and real hardships on the sects so 
Daru J arpag Drought under it which grow more and more intolerable. My 
—— examination of the caselaw however shows that rightly 
Beaman Js understood and analysed, it need never have. gone the 
length to which here and there it has been thought to be 
driven. But Iam not hopeful at this late hour of getting 
undone by judicial decision what has so effectually been done 
by means of the same instrumentality over the last three 
quarters of a century. But I see no reason why an evil, now 
generally recognized as such -and seen to bulk larger and 
larger over the commercial activities of these sects, should 
not be, at any rate very substantially reduced and hence- 
forward kept strictly within bounds until legislation comes to 
our aid, without really transgressing any of the principles 
established by judicial decisions, Doubtless it would be 
necessary to neglect the dicta even the decisions in some later 
cases but inasmuch ‘as those dicta and the decisions which 
flow from them are professedly based on what has preceded, 
if it can be shown that they are to. some extent ill founded 
and go far beyond what they aim at enforcing, I do not think | 
‘it would be any violation of the respect» due to the decisions 
of eminent Judges, and the-venerable nfaxim stare decisis, to 
neglect them in future. = 
And yet it needs but little alteration, or addition, to convert 
the law as now generally understood to govern Khojas and — 
Memons, so that it would be robhed of its most objectionable 
and questionable features, and would probably be acceptable to 
the intelligent portion of those communities. And I believe that 
this can be done without violating any principle to be found in 
any of the decisions: I would suggest, that the proper way to 
approach every question of the kind is this.— . 
t. Where Mahommedans are concerned, the invariable and 
general presumption i$ that they are. govertied by the Mahom- 
medan law and usage. It lies on a party setting up a custom 
in derogation of that law to prove it strictly. 
2. But in matters of simple succession and inkteritance it is 
. to be taken as established that succession and anh a 
among Khojas and Memonsare governed by the- Hindu law 
: as applied to separate and self acquired property.” 
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The words between inverted commas would take’ the 0. 0. J. 
whole sting out of the case law and effectually prevent its 1913 
further extension in all directions upon the basis of the Hindu —~ 
law of the joint family having been established to be the law JAN 
of Khojas and Memons. It is indisputable that that never has Mazomep 
been established as a custom adopted by these sects; no p Pree i 
y : a : R 

attempt indeed to prove it collectively as a custom has ever = 

been made, nor, I should imagine, could be made in a given Beaman J. 
case, without a disproportionate expenditure of time and 
money. The mischief, I feel so deeply and have attempted 
to bring into clear relief, is attributable to the sudden inversion 
of the major premiss, where any point proper to a Hindu 
joint family has been directly or indirectly in controversy. 
The decisions have not proceeded step by step as upon every 
statement of principle in every one of them they were bound 
to do, thus, proving-gradually the adoption as a custom of this 
or that point of the law of the Hindu joint family. The 
process has been reversed, and from the proof of two customs 
| supposed to be drawn from.-that large and complex law, the 
Courts went fer salium to the conclusion, that the whole law 
with all its legal incidents and consequences had been proved 
as a custom to govern Khojas and Memons. I have endeavoured 
by a logical analysis to expose the viciousness of this process 
of reasoning. And I hopg that I have succeeded. If I am right 
the result at the present day would be this—that no question at 
all could be made of nifcleus or joint family property or the 
illegality of disposing by will of ancestral property, unless 
the person alleging any or all these points was pre- 
pared to prove that they had been adopted as a part of the 
customary law of the Khojas and Memons. And it is, I believe, 
certain that any attempt of that kind made to-day would be 
foredoomed to failure. Whatever may or may not be the 
customary law of rural Khojas and Memons in Cutch, Kathia- 
wad and Guzerat, few indeed of those wealthy trading commu- 
nities in the town and island of Bombay would be ready to 
support any such customs. And admitting for the sake of 
argument that a céntury ago, when for the most part the 
Khojas‘and Memons in Bombay were petty hucksters, they 
had brought with them from their seats in the remoter parts 
of the Presidency, customs of that kind, those customs 
must Ing since have fallen into desuetude with the grow- 
ing accufnulation of personal wealth. Abraham v. Abraham 
is an authority, were any needed, for the right of in- 
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dividuals or groups thus to abandon as well as to adopt 


customs, when in the former case those customs were 
found to be detrimental to their individual or social welfare. 
If this Court were to accept this view for the future the 
administration of the law would be immensely simplified, 
reduced from chaos to order, and a stop put to a great volume 
of the most protracted and expensive litigation. Applying 
my principles to the present case, for example, it will be ' seen 
at once that the plaint discloses no cause of action at all, 
unless the plaintiff alleges and is prepared to prove two 
or. three salient features of the Hindu law of the joint 
family as customs adopted by the Khojas of Bombay. Even 
as it is, many of his prayers are, on the face of them, bad. He 
cannot for instance have the declaration he asks as to the 
nature of the property and his rights therein; he cannot sue for 
partition ; he might possibly ask to have the gift by Datu in 1902 ` 
to his son Ismail annulled on the-analogy of Art. 126 of the 
Schedule to the Limitation Act and the general principle of the 
Hindu law prohibiting alienations of joint family property by 
the father. But even there itfappears to me that the question 
does not really arise upon any plea of simple succession, and 
inheritance, and is, therefore, beyond the true scope of the 
cases. So that here again we would have to allege and prove 
the special custom. But there-is no allegation of custom and 
no attempt has been made: to prove a custom. Under the 
Mahommedan law he would have no right, I apprehened, to 
sue for cancellation of the release of 1879. Nor under the 
Hindu law properly'restricted to matters of- succession and 
inheritance. Indeed under the Hindu. law it is extremely 
doubtful whether he could sue directly for any relief under Art. 
gI in respect of the release. He might contend on the autho- 
tity of Wasantrao' v. Anandrao@) that his interests and 
rights were not affected by it. Butif they are, a very nice 
question of limitation arises which I shall presently consider. 
Here I will sum up the result of the foregoing part of this 
judgment thus—in my opinion, after an exhaustive examination 
of the whole law on the subject, this plaint ‘discloses no cause 
of action and ought ‘to be dismissed. But I can hardly ‘hope 
that what will be thought by many to be so sudden and re- 
volutionary a decision will be allowed to stand. * Scott Y in 


* Mahommed’s case, while evidently doubting the suitabiljty of 


the law he felt bound to apply, supports the need of continuity — 
"(12 (1904) 6 Bom, L: R, 925. 
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in judicial decisions by the usual argument, that many’ valu- 0. 0. J. 
able rights must have vested already under the decisions of the 4918 
-Courts prior to 1886 and that more mischief would be done by ~~ 
disturbing them than by any attempt to put the law on a new, Jax 
correct logical basis. I believe with respect that the balance oe 
of expediency (though that is a consideration with which p py s joe 
Judges have nothing to do) would be heavily the other way, | — 
‚But my real point is that the law never has been settled as in Beaman d 
"1886 Scott J. believed that-it had, Thenceforward the cases 

are shown not to have affirmed a settled principle but enor- 
-mously to have extended in practice, what never was, but was 
believed to be, a settled principle. 

I will next deal with the plea of limitation, Various arguments 

‘may be used and need to be considered under this head. The 
admitted fact being that in 1879 Abdulla passed the release in 

virtue of which, assuming this to have been a joint family under 

the Hindu law, he went out of it and purported to.take his wife 

and infant son, the first plaintiff with him. Itis clear that on 

any view of the law, whether we apply the Hindu law iz toto 

or not, neither Abdulla nor his afterborn son Aziz are entitled 

to any of the reliefs claimed in the plaint. For the plaintiffs 

cannot have it both ways. They cannot contend that for the 
purpose of disposing of “this release they will invoke the 
Mahommedan law, butfor all other purposes of the suit they 

will invoke the Hindy'law. If, to get rid of the release, they 
contend that such a release is under Mahommedan law no 

more than the transfer of a spes successionis (vide the case of 
Sumsuddin v. Abdul) decided by the late Sir Lawrence 
Jenkins and myself) then, also under the Mahommedan 

law the suit discloses no-cause of action in the plaintiffs. 
Abdulla might have sued to have the release set aside under 

Art. gt for fraud, failure of consideration, etc., but that he must 

have done within-three-years or not at all. No son under the 
Mahommedan law take any vested interest at birth so that 
‘the plaintiffs-would have no right to sue independently to have 

their father’s release] set aside, and under Art. 91 read with ’ 

s. 7 thé plaintiffs (even assuming that they had any such right) 

would clearly be time barred. , This, I believe, is what Tyabji 

J. meant in his judgment in Wesantrao v. Anandrao() and 
withegreat*respect I doubt whether the force of his point was 

fully apprehended by the learned Judges of appeal. But that- 
_ was a case of Hindus under the Hindu law and considerations 
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J. applied which could not apply under the -Mahommedan law. 
491g 50 that for the purpose of this argument I must ‘suppose that 
~~ the legal rights of the plaintiff in this respect are governed by 
Jax the Hindu law of the joint family. (I will here say once and 
‘Maxom™p for all that although in the rest of this judgment I shall be 
DATU JAFFAR obliged to speak.as | though I accepted the rule that every - 
. «== Tight put in controversy by these pleadings was governed by 
‘BeamanJ. the Hindu law of the joint family, Ido not accept that rule, 
i for the reasons already given at length.) 

The close resemblance between this and Wasantrao’s case 
is at once apparent.: The plaintiffs contention is that it is 
governed by and cannot be distinguished from that case. For, 
my present purpose itis enough to say, though I shall be 
obliged to go further into the'case of Wasantrao v. Anandrao, 
that the learned Judges of appeal, whose decision was confirm- 
ed by the Privy Council, were-of opinion that because Anand- 
rao took a vested interest at birth in the joint family property, 
he did not claim through his father, was not bound by his 
father Madhavrao’s release of 1889 and need not have sued 
within three years, or at all to have it set aside. But for that 
opinion, I cannot see how the conclusion reached by Tyabji J., 
that reading s. 8 of the old Limitation Act (now s? 7) with 
Art. 91 the plaintiff's claim was time-barred could be avoided. - 
For taking the release to have beem a partition so far as 
Madhavrao was concerned (and this appgars to have been the 
view adopted by Jenkins C. J.) it is hard to say that Madhav- 

- Tao, in a suit to have that partition set aside on behalf of him- 
- self and-his minor son, could not have given a valid discharge 
without the concurrence of the latter. In all:matters of that 
sort a Hindu father'fully represents his minor son, and with 
the utmost respect, I do gravely-doubt whether the question 
being whether a partition effected by the father for himself 
~and his stirps ought'to be set aside for any reason, the father 
might not bring the'suit and in respeet of its result give a 
valid discharge both, for himself and his minor son -without the 
concurrence of the latter. If that be a correct view then time 
began to run against Anandrao as well as Madhavrao 
from the date of the release. In the view taken by- the 
Appeal Court, however, theeArticle which applied was Art 
127. And it is conténded here; that that Article ‘applieg and’ 
‘.that the plaintiffs, not having been excluded to their knowledge 
from the joint family property more than twelye -years before 
suit, are in time, | ne 
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I wish to make a few observations upon the case law 0. C.J, 

which has grown up in this Presidency about Art, 127. 1918 
Formerly that Article was restricted to “Hindus” but ‘co 
in the Act of 1877 “person” is substituted for “ Hindu.” Jay 
„I do not remember a single case in our books in which the Muaxoukp 
very obvious reason for that change has been ‘noticed. Disc Je 
Generally the Judges have read the changed word as __ 
expressing the intention of the legislature that any person Beaman J, 
whether Hindu, Mahommedan, Christian, Parsi, or Jew might 

have the benefit of the Article. And so of course. he might; 

provided its other requirements were complied with. But 
surely a curious process of reasoning is exhibited in the general 
statements to be found in some of the earlier cases, that the 

Article now applies toMahommedans as well as Hindus, without 

a pause upon the essential requirement of the whole Article, 

namely that the property in respect of which relief under it is 

sought must be “ joint family property.” And outside the 

Hindu law “ joint family property” is unknown. The change, 

I submit, must have been rendered necessary by the case law 

I have been examining, and was designed to include Khojas 

and Memons, who although not “ Hindus” might under the 
decisions in certain circumstances hold « joint family 
property’ in the Hindu sense. There is no other possible 

case in which any one but a Hindu could hold “ joint 

family property” at I¢fst none that I know of; and if there 

are any, they, like the cases of the Khojas and Memons (and 

later the Molesalami Girassias of Broach and Sunni Bohras 

of Dhandhuka), must have been proved as special customs, 

Thus the application of Art. 127 is really not extended, as 

our Court has frequently seemed to think, to Mahommedans 
generally, or to any other class generally, irrespective 

of the possibility of such Mahommedans or members of that 

other class, holding “ joint family property.” Where can any 

such persons be found? As the decisions relating to Khojas 

and Memons were undefstood, it is plain that upon an unim- 

pajred descent from father to sons, the latter might (in the 

common opinion, would) hold the property as members of a 

Hindy joint family,” and property so held would be “ joint 

family property” within the meaning of the Article ;. but no 

other. The point is really of conSiderable importance in view 

of the current of decisions ia tkis High Court, with which . 

(and fer obvious reasons) no other High Court in India agrees, 

I will take the latest case with which I am acquainted, first, 
R 188 
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„Faima Boo v. Ghisan Boo (+) decided by the present learned 


Chief Justice and Batchelor J. The head-note is: “A suit by 
the daughter of a deceased Mahommedan to recover her share 
in his property is governed by Art. 127 of the Limitation 
Act, 1908.” This clealy could not be a Khoja or Memon case, 
since the leading case in 1847 decided that under a special 
custom of those sects a daughter was excluded from the inhe- 
ritance. So that if what I have just said above be rightly 
reasoned; there could have been no question of “ joint family 
property” in the case. The learned Chief Justice says : “ The 
question in this case is whether the Article 127 of the Limita- 
tion Act can apply'to a suit by the daughter of a deceased 
Mahommedan to recover her share in his property. It was 
decided under the Act of 1877 by an Appellate Bench of this 
Court in 1885 (by Sargent C. J.and Birdwood J. ) that it can 
so apply, and that decision, so far as we are aware, has been fol- 
lowed in Bombay for the last twenty-three years. It is a deci- 
sion which is binding upon us ; and we, therefore, hold that the 
suit falls within Article 127.” Now it is clear that this decision 
need not be taken as expressing the considered opinions 
of the learned Chief Justice and -Batchelor J. but as 
attributable to the maxim stare decisis. It is founded 
expressly on the decision of Sargent C. J. and ‘Birdwood 
J. (not I believe reported, but to be foynd in the Printed Judg- 
ments of 1885). Although Judges Would always desire. to 
treat everything falling from so eminent and learned a Judge 
as Sargent C. J. with the utmost respect, it is permissible in a 
theoretical discussion of the law to examine that decision 
critically. Sargent C. J. said: “ It remains only to consider 
whether the claim of Gulam Hussein, as a residuary-to one ninth 
of the compensation awarded in respect of lots A,C, E, and G, 
and the claim of Najib-un-nissa as one of the legal sharers, 
to one-sixth of such compensation, are barred by time.” I pause 
to point out that from this statement it is clear that the 
Hindu law was not being applied in matters of succession and _ 
inheritance, to the parties to this suit. One of the claimants 
was a woman, and she claimed as a sharer’ The case was then 
being dealt-with under the Mahommedan law, and that law 
knows absolutely nothing of “ joint family property.” The 
learned Chief Justice proceeds : “ The property left by Bakar 
Ali became divisible, on his death, among those members of his 
family, who were entitled to shares, according- to the’Maho- 
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mamadanlaw) or were residuaries. ‘Till it was divided it *was, 0. ©. 3. 
“we think, ‘joint family property’ within the meaning of 1918 
Art. 127 of Schedule II of the Limitation Act of 1877.” ew 
And after noting the changed language: “It isnot necessary, Jan . 
therefore, to restrict Art. 127 of the present Limitation Act ees 
to suits by Hindus. And the question...is whether before the pyy T ore 
institution of proceedings under Act X of 1870, the claimants 
Gulam Hussein and Najib-un-nissa had been excluded, to 
their own knowledge, from lots A, C, E, and G for a period 
of twelve years.” 
. The material sentence in the judgment is: “Till it was 
divided we think it was‘ joint family property’ within the 
meaning of Art. 127.” .I submit with great respect that that 
opinion is untenable upon any view of the Mahommedan law. It 
could not even be argued that the heirs, sharers and residu- 
aries took over each other by survivorship, which is the crucial 
test of joint family property.” On the death of a Mahommedan 
intestate, his estate could not in any conceivable circumstances, 
unless it is by a special custom supposed to be governed by the 
Hindu law, be “ joint family property.” It is what it always 
was an undistributed estate, to be taken in severalty by the 
heirs, shagers and residuaries. 

The view taken by the Bombay High Court, which is based 
on this decision of 1885,4has not been accepted by the other 
High Courts: Amme Rahamy. Zia Ahmad (1); Patcha v. 
Mohidin\a); Mahomed”. Akram Shaha v. Anarbi Chomakrani (3). 
Probably in those parts of India no groups of Mahommedans 
have been’ brought under the Hindu law of the, joint family, 
and the Courts therefore very naturally declined to hold that . 

. property held under the Mahommedan law could be “ joint 
family property ” or'that Art. 127 could apply i in the -case of 
any relief sought in respect of it, 

The two cases cited by Sargent C. J., viz, Musst. 
Khyroonissa v. Salehoonissa Khatoon (4) and Achina Bibee v. 
Ajeejoonissa Bibee (5) were both -decided under the Act of 
1859. The words of the section are different from those of 
Art, 127 of the present Act, although no doubt the suits con- 
templated were suits for movable or immovable property on 
the ground that it was joint family property. But the point 
upon gvhich’F rest my conclusien does not appear to have 

(1) @890) I. L. R. 18 All. 282. (4) (1866) 5 W. R. 288. 


(2) (1891) I. L. B. 15 Mad. 57. %5) (1869)11 W. R. 45, 
(8) (1895) I. L. R, 22 Cal, 954, 
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0. 0. J. presented itself to the minds of the Judges in either of those 
1913 cases. Thus in Khyrunissa’s case the Court ‘says: “ The 
~~ words used in the! clause are ‘joint family property’ and- 
Jaw ‘ property alleged to be joint,’ which are the usual terms 

MaHOMED with reference to joint Hindu families. But we see no 

DaroJarsaneXception as to Mahomedan families, or why their 

ATU JAFBAR À f pe ; i 
—— _ respective rights by inheritance should not come - under 

Beaman J. limitations prescribed generally against parties not trustees 

as well as trustees.”, Itis submitted that no exception was 

necessary for the simple reason that no joint family property 
exists among Mahdmmedans. Achinabibdi’s case appears to 
have been-decided on the ground that the party against whom 
limitation was pleaded was proved to have been in “ joint 
possession ’’ within the statutory period. That might as well 
have been decided under Art. 144 as Art, 127 of the present 
Act, All that bears on the present argument is this passage : 


-“ In special appeal it is urged that this suit is barred by the provisions of. 
ol. 13,8. 1, of Act XIV of 1859, inasmuch as the-plaintiffs have failed to show 
any act of possession by any payment on the part of Gholah Ahmed...but 
the inference he has drawn from the fact of these ladies living with 
Gholam Ahmed, and being supported by him from the proceeds Qf the 
property, is a proper and correct one. It would be difficult to know what 
other evidence could be given of joint possession by women in the position 
of the plaintiffs’ mother in this caso, living as she was withGholam Ahmed, 
who, as the sole male representative of the family, had the sole char 
Management of the property.” j : 


r bad 7 
- In Abdul Kadar y. Bapubhai Parsons J. said :— 


t T'he reason assigned for the refusal by the Subordinate J udge is that 
the Court-fee paid is only sufficient to cover plaintiffs’ one-third share in 
the property. No more; however, is ever paid in any suit for partition, and 
we think that it was quite in the power of the Judge to have ordered the ` 
defendant to pay the necessary Court-fee on his share as a condition pre-- 
cedent to his obtaining his share. The District Judge refused because this 
was not asuit for partition of joint family property as-known-to the Hindu 
law, but a suit by Musalmans for their share of inheritance: In thig Presi. 
dency, however. a suit for the partition of an Ynheritance by Musalmans is 
hardly distinguishable from a partition suit by Hindus.” : 


ge and 


. The learned Judge egoes on to say. that the plaintiff was at 

any rate entitled to the relief by way of ordinary administra- 

tion suit, and there'l entirely agree with him. It’ is the last. 

sentence I have quoted which with respect I think to be fa. 

too broadly stated. : I was told in the course 

` that that passage was frequently cited, and al 
a i (1) (2898) I. 'L. R. 28 Bom. 188.. - 
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pass unchallenged, with approval. Sweeping dicta of that 
sort, for which it might be difficult to find any solid basis, 
tend to add to the confusion in which the precise extent of the 
applicability of a part of the Hindu law, to particular groups 
of Mahommedans, in this Presidency is involved. In Bava- 
sha v. .Masumsha(), Parsons and Candy JJ. purporting to 
follow. Ghulam Hussain v. Anvarunnissa (2) said: ‘+ The First 
Class Subordinate Judge, A. P., erredin holding that Art. 127 of 
the Limitation Act, 1877, applied only to Hindus, and so did not 
govern this suit,” (I note that this is a non sequitur. The Article 
may apply to others than Hindus.and yet need’ not- apply 
to all who are not Hindus, a curious logical fallacy which 
seems to run through most of the decisions), ‘‘ which is one by 
a Mahommedan to enforce his right to a share in the property 
left by his father and to recover that share by partition. Thecase 
of Ghulam Hussain v. Anvarunnissa(*) is a distinct authority 
that ‘joint family property includes property‘left by a deceased 
` - Mahommedan and divisible among his heirs until it is divid- 
ed. ”?” (Surely such property is not “ joint family property ” ; 
but all sharers are until division tenants-in-common ?) But 
where’there is a tenancy-in-common it- may very well be, as 
was held dn the facts of thig case, that no tenant-in-common 
has been excluded so as to start limitation against him, under 
Art. 142 or 144. The whbdle of the law was very elaborately 
dealt with by Batty eJ. in Addul Kadir y. Mahomed (4), 
and that learned Judge appears to me, speaking with all 
respect to what may be thought the contrary opinions of. 
other learned Judges, to have laid down the true crite- 
ria. But succinctly my submission ‘is that, because Art. 
-127 is not restricted in terms to Hindus,: it does not follow 
that it necessarily extends to every one who is not a Hindu. 
The criterion ofits applicability is the character of the property. 


That property must be “ joint family property ” and no such. 
property is known to the ‘law outside the special Hindu: law’ 
` of the joint family. Some who are -not Hindus may hold. 
property under that special branch of the Hindu law, but. 


before Art. 127 can be applied, it must be shown that they 
do. Here, hdwever, it must be admitted that according to 
the general gcceptation the partiés to this suit belong toa 
class vfho are governed by the Hindu law of the joint family, 
,, Sothattapart from other considergtions, no difficulty need 

(4)(1837) I-L. R. 14 Bom, 7o. (3) (1885) P., J.170. J ; 

(2) (1885) P, J. 170, (4) (1903) 5 Bom, L, R. 355. a 
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0. C. J. be felt in applying Art. 127 if that be necessary to save 
1913 limitation. But itis also urged that inasmuch as the release 
“~~ of 1879 binds not only the maker but his children, this suit 
Jan must fail as long as that release stands, To this the plaintiffs 

MAHOMND have two answers., First, they contend that they are not 
isd: core bound by the release. Having it set aside therefore, so far 
— asit may affect them is merely incidental and subservient 
Beaman J. to the substantial relief they claim. Next, that they only 
l became aware of the existence of the release within three 
years of suit. The second contention may be summarily 
dismissed. On the: evidence I hold it established that Jan 
Mahomed knew of the release many years ago, certainly 
before he went to Rangoon in 1902, And as to Aziz, I fail 
to see what interest he can have in the suit, or in what 
right he is entitled to ask to have the release set 
aside. It must be held binding on his father. Abdulla, 
who, though he now alleges fraud, undue influence, etc., has’ 
never taken any steps to have the release set aside. But 
if binding on him, then ‘looked at in the light of the Hindu 
_law, such a release would surely take him out of the family 
from the date ofits'execution. Aziz was not born till about 189 3 
thirteen or fourteen years after his father had gone out of the 
family, and become, as Jenkins C. J. put it in Anandrao’s case, 
“ dead.” Nowa dead man cannot have any more children, 
so that from the point of view of the members of this “ joint | 
family” in the Hindu sense, Aziz simpl¥ does not exist. 

The first line of argument raises difficulties, which are to be 
found in numerous analogous cases in the books. I give, 
merely as an example, Abdul Rahim-y. Kirparam Daji (3) 
where it was held by Birdwood and Parsons J J. that Arts. 91, 
g2 and 93 and s. 2 of the Limitation Act apply only to suits 
brought expressly to cancel, set aside or declare the forgery 
of an instrument but they do not apply to suits where substan- 
tial relief is prayed, and where the cancellation or declaration 
is merely ancillary and not necessary to the granting of such 
relief. In the case the documents impeached were all executed 
by a deceased woman*by way of gift -etc.,°and therefore the 
case does not illustrate as clearly, asssome, the principle Í wish 
to arrive at. The general statement in the head-note is 

“unexceptionable, but it leaves in doubt the ‘#undangeatal 
. question when the cancellation of a document is necessary, 
and when it is not necessary but, to quote the ene jee 


(3) (7891) I, L, R. 16 Bom. 186, 189, > ~ 
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only incidental, ancillary, or subservient to the substantial 0. 0. J. 
relief claimed., Where the instrument is executed by the 1913 
plaintiff himself and would, if allowed to stand against him, cw 
effectively defeat his claim, it becomes a -little difficult to Jay 
maintain, that although the claim is for substantial relief, the Mawomwep 
prior cancellation of the instrument is only ancillary or Disc sans 
subservient to that relief. And the inclusion of such Articles” ~“__. 
as 93 and 94 in the Schedule may be thought surprising. Ordi- Beaman J. 
narily a person is not bound to take notice of forgeries, or 
to ask the Court to be relieved against them. As these 
Articles are there, however, it would always be open to argue 
„that, a plaintiff who happened 'to know that a.document had 
been forged, but took no steps to have it declared a 
forgery within the term prescribed, would be barred in a suit 
after that period had expired from disputing the genuineness 
and binding effect-of the document. Suppose, for example, 
that A knew that a conveyance of _part of his property to 
X had been forged in 1910 but took no steps t6 have the 
conveyance declared a forgery. In 1914, let us suppose, X 
gets into possession of the property so conveyed. A brings 
a suitin 1915 to recover his property and is confronted with 
the forged conveyance of 1910. What is the position? If 
the conveyance be genuing and binding upon him he has 
no case; if he tries to show that it is a forgery he is told 
that he is time barred. .° 
I will now give an example of paramount authority, the 
case of T, P, Petherpermal Chetty v. R. Muniandy Servai (2). 
As to the point raised on the Indian Limitation Act, 1877, 
“their Lordships are of opinion that the conveyance of the 
11th June 1895, being an inoperative ‘instrument as, in effect, 
it has been found to be, does not bar the plaintiffs right to 
recover possession of his land, and that it is unnecessary for him 
to have it set aside as a preliminary to his obtaining the relief 
he.claims.” And the plaintiff was allowed to bring his suit 
under Art. 144. Pushed’to its logical conclusion that decision 
of the Supreme Court wipes Art. 91 out of the Schedule, for 
there is no conceivable case in which a plaintiff could obtain 
the relief contemplated by that Article, unless to that extent 
at least the’ instrument were found to be “inoperative” 
against him.» -In the particular cage their Lordships were deal- 
ing with, the plaintiff had sold benami in 1875 to defraud 
a creditor. It was found that tha creditor had not in fact 
ie (1) (1908) 10 Bom. L. B. 590, 
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eS | > 
0. C. J. been defrauded, so that the maxim ‘let the estate lie where 
: rd it falls’ did not apply. But it is equally: clear that so long 
—~ as the sale of 1895 stood unchallenged it would be an effec- 
JAN tive bar to the plaintiff's claim. to recover the property 
ManoweD conveyed. In a suit under Art. 91 brought within three 
Dawa reag Yeats of the sale, ‘the plaintiff might have been allowed to 
-° =— ” show its true character and so have declared in 1898 what 
Beane J: was finally upon trial, found in 1908 that the instrument 
a was “ inoperative” against him and therefore should be 
cancelled. Not having done so, but for this decision, 
it might have been thought that he would have been precluded 
from averring “ inoperativeness ” on any ground at all against 
the sale of 1895 after the expiration of the period of Limi. 
tation prescribed by law on that behalf. It is extremely 
difficult to reconcile a decision of this. kind in principle with 
such'a decision asi that where there has been an adoption 
which ‘if madé and valid would defeat a claim, and that 
adoption has not been challenged within the statutory period, 
it.is an effective answer to a suit brought under, say, Art, 
144 for possession.) I submit with great respect that the true 
rule which is also of universal applicability is this ; where the 
existence of a document if valid and binding ona party «would: 
defeat his suit to recover possession of any property, he must 
sue under Art. 91 for the cancellation of that document 
within three years; (Iam.not concemed with cases of forgery 
provided for in Arts. 92, 93, and of course the rule I have 
thrown into very general words might be more precisely laid 
down, but it serves to express my meaning.) 

For itappears to methat if Art. 91 is to have any effect 
at all, that effect, would, be that documents not impeached 
under it will not be-open to impeachment generally in a suit - 
to recover possession of property. In applying the rule practi- 
cally obvious distinctions might be drawn between documents 
made by the party suing himself or his representative in interest 
and others. The'latter was the cage before Birdwood and 
Parsons JJ. and though I think they laid down tire law much 
too broadly in their judgment, no exception need be taken to 
the decision confined to the facts of the case. Here then the 
question would be whether the release of 1879 is binding onthe ` 
‘plaintiff 1? In other words, whether having, it set aside 
or cancelled is necessary to the success ofthe 

substantial relief he seeks, or merely ancillar 
toit? Upon the authority of Anandrao’s 
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now briefly consider, the plaintiff may fairly contend that he O. 0. J. 


is not bound by the release, and that it is) immaterial to his 
present claim whether it be cancelled or- not. If he is right 
there, it would be unnecessary to consider one of his prayers, 
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which is for a declaration that he is not bound by the release, Manourp 


and therefore that as far as he is concerned it may be cancel- 
led. The plaintiffs here chiefly rely on the case of Wasant- 
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rao v. Anandvao(), The material facts may be summarized Beaman J. 


thus : Kashinath the first bequeathed all his property held to 
have been joint ancestral family property by will to his grand- 
son Vithoba, to the exclusion of another grandson Bajirao. 
Vitboba gave the entire property to Kashinath the second, who 
at that time had two sons Ganpat and Madhavrao. Kashinath 
the second willed away this property. In 1889 Madhavrao 
who had a son, Wasantrao, executed a release in favour of his 
father Kashinath for Rs. 5,000. The plaint in the suit was sworn 
on the 5th December Igor and came on for trial before Tyabji J, 
who held the claim barred by limitation and dismissed the 
suit, On appeal before Jenkins C.J. and Batchelor J. it was 
held (1) that the property notwithstanding the wills and gifts 
was jojnt ancestral family property in the hands of Kashinath 
the second, at the time Madhavrao executed the release. (2) 
That inasmuch as Wasantrad took a vested interest at birth in 
the whole joint ancestral family property, he could not be 
bound by his father’s release, for ‘which the consideration 
paid was wholly inadequate. (3) That the suit was not barred 
by limitation as neither Art. 126 nor Art. 127 read with s. 8 nor 
Art. gt read with s. 8 could bar the plaintiff’s suit. Article 127 
was held to apply, and it was found that the plaintiff was not 
excluded to his knowledge from sharing in the joint family pro- 
perty for more than twelve years before suit, so that he was 
entitled to his share which (as I understand the judgment) 
was held to be one half. This decree- was confirmed on 
appeal.to the Privy Coyncil. Uponit two questions arise, 
1: How far-can it be carried beyond its own facts even where 
it is sought to be applied as a principle to cases arising 
between Hindus? 2. How far if at all is it applicable to the 
cases of Khojas and Memons? I should at the very outset 
note, what never appears to have engaged much attention 
since, mameMy that Madhavrao’s-release in this case, could 
not pdgsibly be interpreted asa partition. I have sent for 
the paper book and read that releas®, and it is perfectly clear 
co. (1) (1904) 6 Bom. L, R. 925, Wea 
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that Madhavrao ‘was convinced, or professed at the time 
to be convinced, that the property in his father’s hands was 
not joint family property at all, and that he had no right in 
it. This was not unnatural in view of the admitted facts 
that it had once been bequeathed by will (apparently without 
any protest on the part of the disinherited grandson) to 


Daro Jarrat Vithoba, one of two grandsons, who, had the property been 


Beaman J, 


joint ancestral family property as now held, would have been 
entitled to equal shares in it. And that subsequently the 
whole of it had again been given by Vithoba to his only son 
Kashinath, although it appears that at that time Kashinath 
had male issue, who again if the property were joint ancęstral 
family property, would have acquired an interest in it at birth. 
The history of the property is quite inconsistent with its 
having been joint family property, and no wonder Madhayrao 
was convinced that he had no interest in it, and so accepted 
a relatively small sum as the price of undertaking on behalf 
of himself, his heirs, executors and assigns not to put forward 
any claims to it. Inthe light of other decisions it is highly 
important to bear in mind what the real character of the 
release was. I will only observe on the argument used by 
the learned Chief J ustice upon Art. 126 that he appears to 
have overlooked what I stippose was in the mind of the learn- 
ed trial Judge. The gift by Vithoba to Kashinath was an 
alienation in the strictest technical s¢nse, or purported to be, 
of the rights of Ganpat and Madhavra@ both alive at the time. 
Ifin fact Kashinath had held adversely to them under this 
deed of gift it is hard to see why Art. 126 should not have 
applied to the cases of Ganpat and Madhavrao, and later why, 
read with s. 8, it, should not have barred Wasantrao. The 
learned Chief Justice asks who was to sue to have this alienation 
set aside, the donee? Certainly not ; but those members of the 
family who were injuriously affected by it, namely the two’ 
grand-sons Ganpat and Madhavrao. | Suppose it had ‘been a 
valid gift, its effect would have been to leave Kashinath the 
second free to dispose of the entire property, irrespective of 
the vested interests of his sons. So viewed, it is not „easy to 
distinguish this from any other alienation. It is true that 
Art. 126 is restricted i in terms to an alienation by a Hindu 
father, whereas the only persons who could here. be aggrieved 
were grandsons. But I do not think that the learneg Chief 
Justice meant to make that the ground of repudiating the 
applicability of that Article to the case. 
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As tò the binding effect of the release on the plaintiff Wasant. 
rao the learned Chief Justice says (p. 943): “To the first my 
answer is that the release does not bind Wasantrao. He was 
born at the time and I cannot find in the transaction those 
conditions which would make the release effective against and 
operate on the independent interest acquired by Wasantrao 
at his birth.” - I note that here it is very clearly implied 
that such conditions might exist, sə that it is necessary 
always to keep this judgment very strictly to its own 
facts. “And in dealing with the third of Tyabji J.’s 
points, the Chief Justice again grounds his decision on 
the*independent right of the plaintiff. In the end Wasant- 
rao was decreed half the joint family property, as though 
Madhavrao by his act of 1889 had, so far as the joint 
family was concerned, ceased to exist. As, however, Kashinath 
had paid according to the release Rs. 5,000 for Madhavrao’s 
share, and Madhvrao was held bound by that release, the 
logical result, it is submitted, should have been that Wasantrao 
took at most ‘only one quarter, the other quarter which would 
have gone to Madhavrao having been bought by Kashinath the 
second. But a careful consideration of the case, as a whole, 
shows that it by no means concludes the defence here. It does 
not go the length, as is sometimes supposed, of holding that a 
disadvantageous partitidn by a father will not bind his sons, 
although the only ground of the decision actually stated might 
be pushed as far as that. For suppose that in this case the 
release of 1889 had in effect been a partition, then either the 
plaintiff Wasantrao would have been bound by it, or no minor 
could ever be held bound by a partitian effected by his father. 
There must be numerous cases where at the time of the parti- 
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tion the property may be worth say Rs. 3,000 and the. 


partition being between three brothers each of whom has 
minor children, the share of each would be worth Rs. 1,000. 
By the-time the-minors have attained majority it may be that 
two out of the three shares made many years before have 
increased in value toa lac. But the minor son or sons of the 
third partitioning member could hardly be heard to say, on 
that account, that they were no parties to the partition, that 
they had acquired an independgnt interest by birth, and 
therefore caffed for afresh partition now that parts of the 
origi! joint family property hadincreased so much in value. 
The truth is that while the judgment in Anandrao v. Wasantrao 
tests almost exclusively upon the theory that every member of 


| 
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O. C. J. ajot family acquires a vested interest in the entire property 
1913 êt birth, it makes no mention of-the equally important 
w~ principle of the Hindu law, that for purposes of partition 
Jan otc. minor members are fully represented by the head of 

ae a the stirps to which they belong. Thus, but for special 

fish T ae considerations which the learned Chief Justice plainly had in 
—— mind, he might have held that the release of 1889 amounted 
Beaman J. byo tanto to a partition, and had he come to that conclusion 
there can be little doubt that he would also have held that 
“Wasantrao as well'as Madhavrao was bound by it. This was 

the principle of later decisions suchas thatin Chabildas’ 

case (1) (although the release was referred rather to the oate- 

gory of family arrangements than to actual partition) ; Umed 
Babar v. Khushalbhai(2) where though Wasantrao's case was 
referred to in the argument it was not noticed in the judgment 

of the Court, The latter is an instructive example of the 
principle applicable to guasi—partitions if I may call them so, 
The learned Judge, Chandavarkar J., says : 

“ What is called by the parties a relinquishment by the defendant 2’s fa- 

ther was in substance a, partition of the family property between him and 

his co-parceners, and it is none the less a partition within the meaning of that 

term in Hindu law, though instead of receiving his share of the property 

as it existed then, the defendant 2’s father, received the money Value of it. 

It is urged that that partition is not binding on the and defendant because the 

latter was a minor then and the deed, Ex. 38, contains no express words to 

show that his father and his co-parceners intendgd to include the defendant 
2’s share in his father’s share. But the rule of Hindu law is that at a parti - 

tion among the members of a joint family, each member is presumed to 
represent not only himself but also his sons and the son takes his-share 
through his father as being included in the share allotted to his father,” 


And to much the same effect in Chabildas’ case(8), decided 
on appeal by the same learned Judge, thus :— 


“ Then comes the, question whether his two sons (the 2nd and the srd 
appellant) and the son of his deceased brother, are also equally bound by it. 
It is argued that they are not, on the authority of the judgment of this Court 
in Wasantrao v. Anandrao confirmed by the judgment of the Judical Com. 
mittee of the Privy Council in Anandrao v. Wasantrao. These judg. 
ments do not lay down the broad proposition that in no case Jin a joint 
Hindu family, consisting of a grandfather, son and grandson, the last 
can be bound by a release of his right to a share im the ancestral 
‘estate executed by the,sen. No Aoubt in the concluding part of their 

udgment the Privy Council point, gs the ground of their ‘dacisions to the 
role of Hindu law that'the grandson has a right to the estate indeyondent 


(2) (1909)11 Bom. L. R. 606. ° (8) (1930) 12 Bom, L. R, 621, 626, 
(2) (4909) 11 Bom, L. R, 896, 
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of the father ; but they go om also to remark that the late’ Chief Justice O. C. J. 
of this Court, whọ delivered its judgment, has rightly applied the principles 
of Hindu law to the facts of the caso. We must, therefore, turn to the lat- 1913 
ter Judgment to see how the rule of Hindu law in question was applied by nan 
this Court to the facts before it in Wasantraov. Anandrao. Tho Chief ., TAY 
Justice holds the grandson not bound by his father’s release because of the Mavouzp 
circumstances of the transaction. In each case, where the question arises, Dary J APEAR 
it must be decided on its own facts. Itis true that ason takes a vested ae 
interest by birth in ancestral estate, but itis not true that because he Beaman J, 
has that independent existence, he is absolutely independent of his father, aan 
where the two are joint and where the sonisaminor, The father has 
the right in certain cases and under certain conditions to alienate the 
estate and bind his son by the alienation; in a partition among the mem- 
bert of a joint family, of which the father and the son are co-parceners, 
the father represents both himself and his sons; and in all transactions 
the father has power to act on behalf of the son as well as on hia own, E 
especially where the son is g minor.” 
I conceive that the true principles of the Hindu law which 
are required for the decision of this case, assuming the Hindu 
law to apply, are here correctly stated.. And again I repeat 
that the release in Wasantrao’s case could not in any view be 
regarded as a partition or even quasi-partition, since the ground 
of it was that the releasor did not believe that the property 
released belonged to a joint family of which he was a member. 
It was therefore no more -than a personal undertaking, not 
even in the nature of a family arrangement, stretching those 
words to the utmost ; and as such it could hardly be held 
binding upon the inflependent interest of minor children. 
It is true that Madhavrao purports-to-.covenant on behalf of 
himself, his heirs and executors and assigns, but having regard 
to the nature of the covenant and the expressed reason for it, no 
principle of the Hindu law of the joint family need be invoked 
either for its interpretation, or to‘attach to it its legal conse- 
quences. To bind a minor by such a covenant it surely would 
be necessary to show that he claimed through his father, which 
the minor in that case djd not. Nor in such anact was the father 
fepresenting, and so binding his son as he would in a partition 
or quasi-partition, or reasonable family arrangement. On the 
other hand it will not do to carry that decision the length of 
saying that,minor sons never can be bound by a father’s 
release, if in the nature of a partition, quasi-partition, or 
reasonable family arrangement. , ko that if the Hindu law- is 
to betgpplied to the parties here in determining the effect of. 
the release of February 1871 it will have to be applied as 
. indicated in the two decisions last cited and not with any 
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0. ©. J. special reference to Wasantrao’s case. Having thus far 
1913 attempted to open the way to a clear view'and grasp of 
~~ principles, it remains to apply those principles to the facts | 
JAN of this case. 
ora But I must cite one more decision which has a direct bearing 
Daro Ja ane on the obiter dictum of Sargent C. J. in Ahmedbhoy Hubibbhoy v. 
Cassumbhoy (3) that although among Khojas a son cannot enforce 
partition during his father’s lifetime, he may without inconsist- 
ency restrain his father from alienating any part of the joint 
family property. I commented on that while criticizing the 
whole judgment but had not this case in my mind; I have since 
found it. In Rani Sartaj Kuari v. Rani Deoraj Kuari (2) 
the Judicial Committee of the Privy Council lay it down, 
that “in such a raj the son is not a co-sharer with his father. 
Property in ancestral estate acquired by birth under the 
Mitakshara law is so connected with a right to partition 
that it does» not exist independently of such right.” That 
is to say that because the raj was impartible, the son was 
not a ‘co-sharer” in the sense in which every member ofa 
joint Hindu family isa co-sharer. Applying this emphatic 
pronouncement to the case of the Khojas whatis the result? 
Since no Khoja son can enforce a partition, it follows that 
he cannot be a co-sharer. And if “that be so, the plaintiffs 
could not have any of the reliefs pray&d for in this suit. That 
is strong corroboration of the views T expressed in summing 
up my review of the case law, which has step by step applied 
the Hindu law of the joint family to Khojas and Memons. 
As to the gift by Datu to Ismail in 1902, no question of 
limitation arises. As tothe release of 1879, I am, owing 
to the state of the authorities, in some doubt whether I 
ought to give effect to my own opinion, an opinion I have 
held unshaken for many years, that in this and all similar 
cases a party, who does not take steps in time to remove 
what else would be a bar to the sucaess of his suit, -eannot 
- surmount that bar during the trial, by exactly the attack 
he ought to have made on it directly and within the shorter 
time allowed by the law of limitation. But this case’ is not 
as clear as I should. like a case to be, in which I thus applied 
the law. For it is doubtfu) in the first place whether the 
release, in the light of Mahommedan law, has ahy effect at 
* all so far as the plaintiff 1 is concerned; while itis also very 

doubtful whether the Hindu law governs Khojas on a point 

~~" @) (2889) L. L, Raza Bom, 534, (2) (7888) L. R, 15 L A, 52, 
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of this kind. So that I shall not decide the case on, the 90. 0. J. 

ground of limitation. 913 
But I must note one argument which was frequently =~ 

used. Mr. Bhandarkar for the plaintiffs contended that even Jan 

were this a release, it was never acted upon. I confess I hardly Maxouxp 

know what this means, though there are dicta in some D ry Jarmar 

of the cases which might suggést that some legal doctrine does — 

underlie it. A release by way of quasi-partition must operate or Beeman J. 

not. If it operates, then it does so from the date of its completion 

and execution, and I do not see how there can be any question 

of its having been acted upon or not. What is really meant 

by, the argument is, I think, that the subsequent conduct of 

the parties shows that there was no intention to extend the 

operation of the release beyond its executant. Here Abdulla . 

purports to take his son and wife out of the family. But itis 

said, the evidence shows, that both his son and wife for that 

matter continued to live with and be maintained by the 

family, so that neither Datu nor Ismail could really have in’ 

tended to exclude them under the release. But the operation 

of a release, as means of partition, is rather legal than 

practical. It is perfectly consistent with that legal operation 

that the members of the family should continue to extend 

hospitality and assistance.to those who under the release had 

lost all rights, as members of a joint family, to the joint family 

estate. Once the releaŝe had taken effect, and so worked a 

partition, it could on’y be by intentional re-union that the 

former members excluded under it could once again become 

members of a joint family. And this could never be effected 

without intention, merely by extending towards them such 

natural kindness, as their relationship would call for. In the 

present case all the evidence about Jan Mahommed, his 

mother Ratanbai, his younger brother Aziz having lived and 

been maintained, the children educated, married and so 

forth, at the expense of Datu and Ismail, is, in my opinion, 

if not wholly irrelevant, of little value. That there could 

hardly have been any deliberate intention to re-unite is clear 

from the age of the two plaintiffs. Datt and Ismail had no- 

thing whatever to gain from them. Jan, itis true, was ofan 

age to do . business since, say, 1875, but his services could not 

have peen wpluable and as I shall presently: show from his 

own letters it is demonstrably certain that as late as 1903 he | 

himself certainly did not believe that he was a member of 

the joint family consisting of Datu and Ismail, or had any 
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0. 0. J, claim whatever on the joint family property. Aziz was a 
1913 mere child up to 1905. It appears that for the last ten years 
~~ Jan Mahommed has been living away from Datu and Ismail. 
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As soon as Aziz was old enough to be employed Ismail gave 
him work to doin the shop, but was careful to pay him 
wages, and his name is entered in the attendance book among’ 
the other employees. There is nothing in all this to indicate 
any intention on the part of Datu and Ismail to reunite. 
While as far as Abdulla is concerned, he has always remained 


- what he was before the release of 1879, a sodden useless 
` drunkard. As the release was probably due to his intemperate 
and violent habits, it is not likely that once rid of him, Datu 
and Ismail would have wished to take him back into the family. 


As most of the evidence for the plaintiffs has been directed 


to proving that as regard Jan and Aziz the release was “ never 
acted on” I have thought it convenient to dispose of that 
argument in this place. 


On the same evidence the Court has been asked to infer 


from the facts that their grandfather and uncle kept these beys, 
paid for certain ceremonies, educated them and got them 
married, that they thus became members of the joint family 
entitled merely as the recipients of much kindness in the past, 
to insist upon despoiling their benefactors of a great - portion 
of their wealth. This has always seemed to me an absurd 
proposition, although it frequently makes its appearance in 
argument, Ifthe joint family relationsl#p is not fastened on 
Datu and Ismail by Jaw, I certainly would not infer that it had 
been voluntarily undertaken merely because these men showed 
great natural kindness to their grandsons and nephews while 
the latter were helpless children and in need of protection. 
I -will now deal with the release in this suit. There can, 
I think, be no doubt, looking to its wording, but that the 
parties to it were under the belief that it ought to be shaped 
to meet the Hindu law of the joint family, Yetit is not an 
ordinary partition, as it was certainly meant to be.. While it 


displays clearly enough the belief that the requirements of the 
Hindu law had to be met, it displays with tqual clearness the 
ignorance of the parties to it of that law. Itis easy to under: 
stand why, in the vicinity of Bombay, these. Khojas should 
believe, however unpalatablé that belief may be, that. they 
are governed by the Hindu law. But, since in all probapility 
except for purely legal purposes they never have fully assimi- 
lated many of the features of the Hindu law of the joint family 
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it is as easy to understand the peculiarities of an instrumént 
like this reledse. We have the evidence of Datu to explain 
how it came about. He says that he went in fear of Abdulla's 
violence, and was therefore anxious to be free from him. 
Apparently Abdulla himself wanted his “ portion,” so it was 
agreed that he should separate from his father and younger 
brother Ismail. A panch was convened, and the first draft 
release appears to have been made at the end of 1878 on this 
basis. The entire joint family property was valued at 
Rs. 4500, and Datu made five lots of it one for Abdulla, his 
wife and son, worth Rs. 900, one for himself, one for Ismail, 
one for his unmarried daughter and one for his mother. Had 
the partition really been made under the Hindu law, had 
these people any real understanding of the simplest principles 
of the Hindu law of the joint family, they would have made 
three lots, of which Datu would have taken one, Ismail one 
and Abdulla one. But it is clear that there was nô complete 
partition, nor was it the wish of Datu to separate from Ismail, 
who appears to have been a good son. The “ release” then 
goes on to divide the nine hundred Rupees’ share of Abdulla 
thus: Rs. 400 in cash to Abdulla, Rs. 20¢ worth of ornaments 
to his wifey and a house valued at Rs. 300 to the plaintiff, 
then an infant. Now although such a partition does not 
conform with the ordinafy requirements of the Hindu law, 
there is nothing objectionable, unfair or unreasonable about it, 
if the total property owned by the-family at that time was not 
worth more than Rs. 4,500 in all. It was very right to take 
the precaution of settling something on Jan, seeing what kind 
of man his father was. That house still belongs to the 
plaintiff, Jan Mahommed; and Abdulla his father has resided 
in it ever since. Why should it then not be binding on the 
plaintiff 1, Jan Mahommed ? Suppose that the family fortunes 
of Datu and Ismail instead of increasing had decreased ; 
suppose’that this house had turned out a very valuable piece 
of property, does any one doubt but that the plaintiff 1 
would have insisted as vehemently upon the validity of 
this release, partition, family arrangement, call it what 
you will, as-he now repudiates it? What is to be looked 
at in estimating the reasonablengss of such family arrange- 
ments (under* the Hindu law} is not the state of the 
family*fortune at the day it is called in question but at 


the time it was made. If there wag then an adequate motive, 


and if on the whole it was a reasonable and fair arrangement, 
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O. Ọ. J, the.Court will not scrutinize too closely the adequacy of the 
1918 consideration ( vide judgment of Chandavarkar J. in Chabil- 
—~ das case). And though as I have said, I am not sure whether 
Jan such a family arrangement could be upheld under the Mahom- 

MaxomED medan law, I am treating the case here, as though the parties 
Dar Tae were governed by the Hindu law. It is conceded that doing 
wosp so affords the plaintiff the best chance of success, since under 
Beaman J. the Mahommedan law they have no case at all. I attach no 
importance at all to Abdulla’s evidence that the joint family 
property at the time of the release was worth at least Rs. 10000, 

any more than I do to his many other wild and reckless state- 

ments, The wonder is that the man is alive and able to „talk 
coherently at all. I accept the valuation put on the ‘property 

by Datu, as wellas his account of the centire transaction, 
Viewed in that light, I am not disposed to say that it was not 

a perfectly fair family arrangement made for a sufficient 
motive, and as such clearly within the rule in Chadildas’. case. 

The evidénce in the case proves beyond all reasonable doubt 

that Jan the plaintiff 1 never believed himself to be a member 

of a joint family in the Hindu sense, or entitled as such to 

share in the joint family property, We need go no further 

than his five letters from Rangoon for convincing proof of that. 

In the witness-box he impudently pretended that hê had been 

sent to Rangoon asa member of the, joint family to open up 

rice business there. But look at tht facts. He was given 

Rs. 140 debited to him ( vide Ex. 16 ) eand immediately after- 

wards Rs. s. The latter item is in the current household 
account as are all Ismail’s expenses. Then see Ex. 22, the 
account-books of Jan’s separate shop. He has admitted that 

he was carrying on a*separate business. The business was 

in his name and the books in his handwriting. Exhibits 23 and 

24 are quarrying contracts in the name of Jan. Exhibit 21 

is a licence to keep explosives in his own name. Then there 
isasale of immovable property in Malad. Ismail was the 
vendor, the purchaser was an outsider, and Jan himself was the 
. broker. His explanation of this is simply absurd as is his. 
explanation of so many passages in his letters from, Burma 

( Ex. 12) which prove conclusively, that whether in fact he 

was or was not a member of the joint family at that time he 

did not believe himself to be ( see Ex. 6). In 1881 Ratanbaj 

sold her anklets to Datu’ (Ex. 14). Of course hagl she 

been a member of the joipt family it is hardly likely that 

any such sale would have taken place. There was no dispute 
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at that time. In 1884 we find Abdulla selling a cart*and 0. 0. J. 
‘bullocks to Datu, Ex. 5. There canbe no doubt that heat 1913 
any rate, was separated. On 25th December 1885 Abdulla cab 
passed a rent-note to Datu, see Ex, 30. Jan 
Going. back to Ex. 16, which was just before Jan went Mieke 
-to Rangoon, the entry shows that the money was meant to be D T 
a loan.` There were no disputes at that time. Then follow pea 
the letters from Rangoon between July and September 1903 Beaman J, 
in which Jan begs for a loan and offers to pay interest. Tee 
There is no mention in any one of these letters of what Jan 
has sworn here that he was sent to Rangoon on joint family 
business. Datu Raghu’s rice shop in obey had been ‘closed 
at a loss in 1902, In one place Jan asks, ‘what is my share 
in the Jaoli business I did in partnership with you (Ismail)?’ 
(See Ex. 13 of the 29th July 1903.) There was a partnership 
in Jaoli business and Jan’s share was ascertained and paid to 
his wife Fatma. But this is utterly inconsisteat with his 
evidence that he was all the time a member of the joint 
family. And‘see Jaws evidence about these letters. Most 
of the specially damaging passages were put to him, and he 
had but one answer, that whenever he said “my” he meant 
the joint family shop or business. Finally he declares his 
intention of. remaining if Rangoon and never returning to 
Datu or Ismail. As toʻAziz he was employed in the shop 
for the first time in i107 and was paid wages, vide Ex: 8. 
These entries are in is own handwriting, Ex. 9. Only two 
witnesses were called for the defendants, Datu and Ismail, 
but they both appeared to me, particularly. Ismail, good.., 
These are the defendants themselves and were only called 
to prove the release after which the burden of proof shifted 
to the plaintiffs. The evidence adduced on behalf of the 
plaintiffs is of the worst kind. Instead of leading off, the 
` plaintiffs reserved themselves and their. father to the last, 
in order, as was suggested, that they might hear what sort 
“of case their witnesses could make for them. And that 
I think is at least „probable. This evidence was directed to 
proving on what erms Jan and Aziz lived . with Datu and 
Ismail. I have already stated. that in my opinion that 
evidence i is useless for that purpose. Conceding all that the 
witnesses Say to be true, I still do not think that this would 
“be ough to prove re-union, or such contributions to the: 
family fortunes as might set up a few joint family, independent. 
of that which had been- formed before the release. Much 
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O. U. J. of the evidence about the extent to which Jan and Aziz 

1913 helped Datu and Ismail in their business is simply ridiculous, 

=~ notably for example Narayen Kamu. ; 

JAN The plaintiffs relied exclusively on the law. In his last 
Mauonwgo address to the Court Mr. Bhandarkar did not touch the 
Dare Ju ae evidence, such as it is, that has been adduced on behalf of 

— the plaintiffs. The oral evidence, leaving aside that. of the 
Beaman J. two plaintiffs themselves and their father defendant 3 

Abdulla, is, in my opinion, utterly worthless. I have been 
over the documentary evidence and I do not find in it any- 
thing that calls for special comment. 

I will now therefore draw together the various threads of 
reasoning contained in- the judgment so` far, and apply the 
results to the actual decision. - 

1. I have said that in my opinion the law does not warrant 
the application of the whole law of the Hindu joint family 
to Khojas and Memons for any of the purposes of this suit. 
What in effect the plaintiffs are suing for is a declaration of 
their rights as members of a joint family under the Hindu 
law. That I think goes far beyond the reach of any of the 
authorities. So that upon that ground I should, were the 
subject less complicated, be prepared to dismiss the plaintiff's 
whole suit. But having regard to one or two of the decisions 
I do not think that it would be safe to do so, without dealing 
with some of the questions raised upon the footing of the 
Hindu law of the joint family. ° ; 

2. Assuming that these people do for the purposes of this suit 
constitute a joint family governed by the whole Hindu law 
-on that subject, it is first to be noted that one great excep- 
tion to that law has beén established. No Khoja son can 
sue for partition during his father’s lifetime. Incidentally 
i must point out that upon the authority of the Privy Council 
case cited, Rani Sartaj Kuvari v. Rani Devraj Kuvari (2), 
this takes the Khojas at least clean ouf? of the law of the 
Hindu joint family. But if the plaintiffs cannot sue for a° 
partition, it is premature to sue for a declaration of what 
their rights are at present on the footing of being members 
of a Hindu joint family, No object is to be gained’ by Such 
a declaration, nor can any consequential relief be given upon 
it. It might well be that befére a partition could bt effected 
both plaintiffs might be dead, and the whole proceedgngs 
‘thus turn out to be infructuous. If this view be correct, 

(1) (1888) L, R.aS I, A. Sa, . ; 
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the only reliefs to which the plaintiffs could at present be 
entitled are,, the cancellation of the release of 1879 
against the plaintiff 1 and setting aside the deed of gift of 
1902 by Datu to his son Ismail; possibly, though I do 
not think the time is yet ripe for this, setting aside Datu’s 
will. As to that the only use, which has been made of it in 
this case, has been in argument, to show that Datu himself 
still regarded his family as joint. But I think the point has 
no importance. 

3. Now assuming once more that the Hindu law of the 
joint family governs this part of the case, is the plaintiff 1 
entitled to a declaration that the release of 1879 is not binding 
upon him, and'as far as he is concerned must be cancelled ? 
If it is binding upon him then unless he can get it cancelled 
it would be an effective bar to the whole of his present claim. 
Therefore following the rule I have indicated, it appears to me 
that he was bound to sue within three years of becoming 
aware of it, to have it set aside. And not having done sO, 
(for I hold on the evidence that he was well aware of it before 
he went to Rangoon) he would be time barred. There would 
be no need to call in aid s. 7 of the Limitation Act. But if it 
were binding upon him, it is hardly likely that he would have 
been able’ to obtain its cancellation on the ground of fraud 
(no details given in the pleadings as by law required) or in- 
adequacy of consideratién (vide Chandavarkar J.’s judgment 
in Chadildas’ case) or any other sufficient reason. The release 
clearly binds Abdulla, and adopting the Hindu law, its effect 
would have been to lake him out of the joint family from the 
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date of its execution. In that event it is equally clear that ` 


Aziz could have no case at all in this Suit. For it is beyond 
reason to suppose that he has been re-admitted into the joint 
family and has by his exertions contributed to its wealth. 
All that could be said for him is, that Datu his grandfather 
and Ismail his uncle wndertook his maintenance, upbringing 


and education, and defrayed the expenses of such ceremonies’ 


as the law required to be performed. But this, in my opinion, 
affords no ground at all, much less a deeisive ground for the 
inference, that he thus became what he was not by birth, a 
member of the joint family. It is only, therefore, the case of 
the plgintiff¢;that needs any consfderation. For he was born 
at the date of the release of 1879 and on the theory of the 
Hindu law of the joint family would have thus acquired an 
independent interest in all the family property, which might 
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survive a release-by his father purporting to take himself and 

1919 his minor son out of the joint family. Here the plaintiff relies 
—~ solely on the principle of Wasanirao’s case. I have pointed 
Jan out that the facts there were special. There was no 
‘ Masows semblance of a partition, because the releasor did not 
v. believe that the property was joint family property at all. 
Dato d AAR Here the case is widely different. Ordinarily a release by 
Beaman J. one member of a Hindu co-parcenary does operate as a parti- 
tion, at any rate as faras he is concerned. It may not bein 
_ the strict legal sense a partition, since it may not necessitate 
a complete partition between all the members of the co- 
parcenary. Butifits effect isto take the releasing member 

out of the joint family, it would likewise, on general princi- 

ple, as pointed out by Chandavarkar J., take his whole stirps 

out with him. Nor can I see any distinction in theory 
between a quasi-partition thus effected and a regular partition. 

It surely cannot make any real difference whether one of, 

say, three co-parceners takes his third of the whole property 

valued at Rs. 1000 or Rs. Iooo in cash. The mode of carrying 

out a partition over large tracts of the country, inhabited 

by the poorer rural classes, is to make up the whole property 

into lots; the members entitled then draw the lotss This is 

quite a common practice, as I believe, anyone with mofussil 
experience, will admit. Or it certainly. used to be thirty years 

ago, and I see no reason to doubt that gt still persists. Now 

in such a case suppose there are three brothers A, B, C, parti- 

tioning a small estate. Three lots are made, B who has two 

- minor children’ draws one; A and C offer him its money 

value and he accepts» A and C thereupon do not carry 

the partition further. In strict theory they re-unite, but in 
practice nothing need be done at all. What is the result? Surely 
that B and his two sonsehaye now ceased to be members of 

that co-parcenary. Would any Court þe inclined ten years 

later, at the suit of these minors to rip open that pdftition 

and declare them still entitled, as though their father were 

dead, to take his sharg? What then has bgcome of the consi- 
deration paid by the other two members of the co-parcenary ? 

This is what in fact was done in Wasantrao’s case, and this 

feature of it has given rise, I believe, to much discussion 

and criticism among Hindu lawyers. The opinion exptessed 

` in this Court, more than once since the decision of that? case, 

has been that it must be very strictły confined to its own 

facts. This is the more necessary because, while those facts 
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are very special and peculiar, there are indications.in thé judg- 
ment of the lgarned Chief Justice, that he was quite ready to 
_Tecognize a release, under other- conditions, as operating ‘to - 
separate the releasor and his branch from the rest of the-family. 
‘The only ground assigned directly in the judgment, namely, the 
independent acquisition of a right at birth by every child 
could not be used generally. For it would apply equally in 
the case of every partition in which one or more of the stirps 
contained minors. And that is a proposition which 
T do not think any one would be found to argue seriously, 
In this connection I refer to the well established law that 
an, alienation by one of two or more co-parceners to a stranger, 
operates as a partition of the estate. The alienee can come 
in on the strength of the alienation and insist upon having 
a partition made. It is true that we here come in sight of 
another and quite unique feature, hardly belonging to the 
Hindu law proper, but engrafted on it by the. decisions of 
the Courts, namely that while such an alienation works a 
partition, it goes no further than the alienor’s share. That 
isto say that the alienee comes in éxactly in the shoes of the 
alienor, and is-liable to be called upon to divide again with 
all the members of his stirps claiming under him; in other 
words, that two partitions are worked out at one and the 
same time. But my pgint is that so far as the minors under 
the alienor are concerned they have no right at all to protest 
- against the partition? Now suppose such an alienation were 
made at a time when the entire estate was worth no more 
than three thousand rupees, and that the alienee of a third, 
lay by for a year or so, and then enforced his rights. First 
let us suppose that he had allowed a long time to elapse, and 
that the value of the joint family property had increased by 
Ioo per cent and in the meantime three sons had been born 
to the alienor. To what would the alienee be entitled ?- That 
is ong view of this dfffjcult doctrine ; another more germane 
‘to my purpose is this. Suppose the alienee enforces his 
rights, (as in my opinion he ought to do at once) before the 
conditions - have* changed. His _alienor has four minor 
children. The property is partitioned into three lots," worth 
Rs. 1,000 each. » The alienee takes one of them and has-to 
divide it with the minor children each of whom gets Rs, 200. 
‘Tha other two brothers either do not separate, or immediately’ 
reunite, and by the time the minérs are of age, their share “of 
the property is worth three lacs. On the principle of 
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0. ©. J. Wasantrao' S case, the minors might now come in and contend 
1913 that they were no parties to their father’s alienation which 
—~ ` had turned out so badly for them, that they were not bound 
JAN by it, as each had aquired a vested interest at birth, and were 

MAEOURD therefore entitled to a re-partition of the estate in the hands 

Daru Jarpar Of the other former co-parceners. No such case has yet arisen 
—- [believe in any of our Courts, but I see no reason why it 
Beaman J. should not. But the broad tule of the Hindu law is that fathers 
effecting a partition, whether directly or indirectly, carry 
their children with them. The principle of representation 
here overrides the principle of the vested interest at 
birth, and if the Courts are satisfied that the “ partition’ 
whether direct or indirect by way of release or family, 
arrangement was fair and reasonable, the minor children 
of the releasor or maker of the arrangement for them will 
not be allowed to set it aside on attaining majority. And that 

is the principie I would apply in the present case. 

Thus assuming that if there were no such principle, or if 
the release were of the kind dealt with in Wasantrao’s case, 
the minor children would not be bound by it, then no bar 

of limitation would exist against plaintiff r in this case. *But 
as there is such a, principle and the release herevis' very 
different from the release in Wasantrao's case, it appears 
to me that the bar of limitation does exist, and has not been 
surmounted. In my opinion’ the plaintiff 1is time barred. 
Further even assuming that there is no bar of limitation and 
that the suit is governed by Art. 127 so far as the Limitation 
-Act reaches, we have still to see whether the release is not 
a good family arrangement binding upon the plaintiff. As 
to Art. 127 I have shown, with some elaborateness, that 
I do not think it ever can apply to Mahommedans merely 
qua Mahommedans, and I doubt very much whether it can 
apply even to these! Khojas and Memos except in proper 
cases, where the property is shown tb have gone through , 
one unimpaired descent and thereafter to have been held by 
the survivors as joint family property. Suchea case uncompli- 
cated by a release or other form of partition might very well 
occur, and then Art. 127 certainly would apply. But 
this is not such a case, because those claiming are. not in a 
position to sue for! ‘partition, ‘and therefore not in a posi- 
‘tion to claim any share of the joint family property. Further . 
this case 7s complicated by a release. Under the Hindu law, 
as laid down in Chabildas’ case, I think that that release was 
i . 
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a perfectly good family arrangement, having regard to all*the 0. 0, J 
circumstances then existing. The property: was nòt then 
very large. Abdulla was a.useless and objectionable member 
of the family. He wanted to go out of it, and the other Fis 
members wanted to be rid of him. They gave him a fair Manousp 
share, and so divided it that the interests of his only minor v. 
child were protected. Upon a right understanding of the Dabid doan 
Hindu law, if the total value of the joint family property Beaman J. 
had then been, as I hold it was, Rs. 4500, Abdulla got a good 

deal less*than he was entitled to, and so did the plaintiff x. 


` 1918 


~w 


‘But we cannot go back thirty years to examine all those 


details. According to the understanding of the parties a fair 
distribution was made, Abdulla accepted it for himself and 
his minor child. Ido not see why the Court should now 
interfere, merely because since that time Ismail has by his 
own personal skill and industry acquired very valuable 
properties, to a share in which the -plaintiff 1 can have no 
conceivable moral or equitable right. It is indeed only by 
applying the nucleus doctrine that he could ask to investi- 
gate the steps by-which Ismail has made his fortune, and I 
see- no groundin any of the authorities for applying that 
doctrine to Khojas and Memons, while there are cogent reasons 
for excluding it. Who knews what may happen in, say, the 
Currimbhoy family? Qn the death of tlie present Baronet 
his sons may sue to have the property placed in trust under 
an Act of Parliament fr the support of the Baronetcy, declar- 
ed to have been joint family property, over which Sir Currim- 
bhoy had no powers of disposition. Speaking for myself I 
would not extend the Hindu law- of the joint family one ` 
inch further than the authorities actually compel me, I have 
shown that they do not yet compel the Courts to extend it 
very far, certainly not the length I think of introducing the 
nucleus theory into the system of law by which thesé sects 
are goyerned. “On thè other hand I have pointed out the 
great practical difficulty of drawing the line, so long as succes- 
sion is understood to include siccession modified by the 
Hindu Jaw of the joint family, to undivided ancestral family 
property. In the first place there is mot and can never be any 


Succession in the ordinary sense of the word where the pro- 


perty,is -ofthat character. Ap that is a- consideration to 
which sufficient attention has not, I venture to submit, yet been - 
paid. In the next place if succession and inheritance are 


, terms which in this special connection are meant to be applied 
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eS 
O. 0. J. only to tne mode of regulating shares in property undisposed 

1918 of by will, the character of the property, where that mode is 

=~ to be sought for ih the Hindu law, cannot be neglected. 

Jan And that would open the door in every case to the usual 
ee interminable enquiries as to the manner in which the pro- 
perty had been acquired from the remotest period at which 
the family ancestry could be found. And again it is worth 
Beaman J. noting that if the, property be really ancestral, or joint 
“~~ family property in the true Hindu sense, no will could 
ever be made. So that succession would then always 
be confined to cases of intestacy, and if the property were 
found to be joint family property, to cases in which succession 
proper does not exist at all. But this again opens up another 
large question the fringe of which was touched in Mahommed's 
case, where Scott'J. held that because the property was 
ancestral joint family property, a will in fact made, was invalid.. 
How far the extension of the Hindu law of “simple succession 
and inheritafice” precludes Khojas and Memons from making: 
a will under their own law, is a question which will have 
to be settled very definitely and very soon. 

But in this case it is quite clear that no question of succes- 
sion or inheritance arises at all. It may in the futuré but 
it has not yet arisen. The most that the plaintiff x can 
say is that the release might operate ġo bar his claim when 
the time shall be ripe for bringing it., But if it does I say 
he is already time’ barred in that respact, and can obtain 
no relief of that limited kind in this suit. Further I am 
very clearly of opinion that he never will be entitled to any 
-relief on the general ground, as a member of a joint un- 
divided Hindu family. For I hold that the release’ of 1879 
was a perfectly good family arrangement under which 
Abdulla and his stirps went out of the family (if they 
were eyer in it), and therefore that even were this a case 
of “succession or inheritance” within ethe meaning of the 
authorities, this plaintiff could not succted. ; 

There can be no question on the evidence, what the under 
standing of the partias themselves has. al along been. I 
think I have shown in my brief examination of the docu- 
mentary evidence for the defendants, that it all ‘points one 
way. It is only consistent with all _ parties concerned having 
fully accepted the release as ‘a partition, and having acted.. 
upon that understanding foy thirty years. That being so I 
find no ground upon: which any part of the plaintiff's claim 
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could be awarded. I hold that it entirely fails and must now 0. 0. J. 
be dismissed-with all costs, 
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Suit dismissed. —_ 
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` Attorneys for the defendants: Mirza, Mirza and Mangaldas; Daro Jarzar 
Mulji, Khambata and Thakoredas; Nadirshaw and Darashaw. Beaman J. 
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Before Mr, Justice Batchelor and Mr, Justice Shah, 


BAI HIRAGAVRI 1913 
v. ~ 
GULABDAS JAMNADAS.* July 22. 


Civil Procedure Code (Act V of 1908), O. VII, rr. 2, 11—Court Fees Act (il 
of 1870), Sec, 7, (iv), (f)— Suits Valuation Act (1X of 1887), Sec. 8—Suit for 
dissolution of partnership and for accounts—V aluation of elaim for Court 
fees and jurisdiction—Amendment of claim—Lismissal of suit. 


In æ suit for the winding up of a partnership and for accounts, the 
claim for Court fee purposes was valued at Rs. 180, while for the 
purposes of jurisdictio it was valued at Rs. 10,000. The Court ordered 
the plaintiff, under O- VII, r,2, of the Civil Procedure Code, to state 
approximately the amount sued for. The plaintiff having valued it at 
Bs. 130, the Court rejected the plaint under O. VII, r. 11 (5), of the 
Civil Procedure Code :— 

Held, reversing the decree, that it was wholly unnecessary for the: 
plaintiff to fix any value for the purposes of jurisdiction, nor could the 
value, which the plaintiff fixed for the purpose, have any real effect ; 
and that the plaintiff should not be prejudiced or damnified, because he 
added.to the plaint a computation which it was unnecessary for him 
to give. 

The approximation in, the amõunt sued for, required by O. VII, r. 2 

- (2), of the Civil Procedure Code, may be a rough and ready approxima- 
« tion such as the plaintiff in any given case is able to give. 


Bar HIRAGAVRI filed a suit in the Court of the First 
Class Subordinate Judge at Surat, for the winding up of a 
partnership and for accounts. The claim was valued at Rs. 130 
h + 


* Second Appeal No, 541 of 1912, passed by N. R. Majmudar, First . 
from “the decision of M. S. Advani, Qlass Subordinate Judge at Surat, 
District Judge of Surat, in Appeal in Civil Suit No. 97 of 1910. 

No. 40 of 1912, confirming the decree 
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A. ©. J. for Court fee purposes ; while for purposes of jurisdiction 


1918 


—— 


-Bar 


it was valued at Rs. 10,000. ; 
The Court pointed out that the value of the claim for purposes 
of Court fees and of jurisdiction should be the same under s. 8 


HrRAGAYRI of the Suits Valuation Act. It, therefore, required the plaintiff, 


GULABDAS 


V. 


under O. VII, r. 2 (2), of the Civil Procedure Code, to state 
approximately the value of the claim for jurisdiction purposes. 
The plaintiff applied to amend the value at Rs. 130. 

The Subordinate Judge did not grant the leave asked for ; 
and rejected the plaint, on the following grounds :— 


Order VII, r. 2, of the first Schedule of the Code of Civil Procedure 
lays down that “ when-the plajntiff sues for.....an amount which will "be 
found due to him on taking unsettled accounts between him and the defen- 
dant, the plaint shall state, approximately, the amount sued for.” I, there- 
fore, directed the plaintiffs to state, approximately, the amount which 
they claimed. They did not carry out this order, but in their application, 
Ex. 43, they said that they were unable to do so, The defendant No.1 
replied that this was untrue, that Hiragavri knew everything about the 
affairs of her husband, , and that she had filed an accurate inventory of his 
estate in the procedings which she had instituted in the District Court, 
Ex. 44. It was also pointed out to the pleader of-the plaintiffs that under 
s. 8 of the Suits Valuation Act the value for the computation of the Qourt- 
fees and the value for the purposes of jurisdiction ought to be the same 
and that he was wrong in valuing the suit for the former purpose at Rs. 130 
and for the latter at Rs. t10, ooo. He then applied for permission to reduce 
the value for the purposes of jurisdiction to RS, 130: see Ex, 45, But he, 
declined to state, even approximately, the amount sued for. He maintain- 
ed that the plaintiffs were entitled to put an arbitrary value upon the 
relief sought ; and cited the casein P. J. for 1896, 327; I. L, R. 7 Bom. 125; 
LL. R. 7 Bom 585; I. L. R,6 Bom. 143; I. L. R. 9 Bom. 22; I. L. B.19 
“Bom. 198; I. L. R. 12 Bom. 675; I. L. R. 13 Bom. 517; I. L. R. 18 Bom. 40; 
1, L. R. 18 Bom. 100; 1. 'L. R. 27 Bom. 96; I, L., R. 31 Bom. 78; add 13 Bom. 
L. R. 158 in support of this proposition. But none of these cases goes, I 
think, to the length of laying down that even if the plaintiffs believe that 
the amount that will be found due to him will not be less than a particular 
sum, he is still at liberty to value the relief arbitrarily at a much -smaller 
sum and evade the payment of the proper stamp duty. It is true, .as re- 
marked by the late Chief Justice, Sir Michael Westropp,.in Mansha 
Ganesh v. Bawa Ram Charan Das, I. L. R. 2 Bom. 219, that ‘in a suit fer 
an account, in many cases, the party suing for the account would be quite 
unable to state what the balance due to him may’be.” But’ that ‘circum: 
stance does not relieve him from the necessity of stating the balance 
approximately and valuing the plaigt « on this amount. = 


The plaintiff appealed ; but her appeal wag dismissed 
` summarily by the District Judge. , 


The plaintiff appealed to.the High Court. 


~ o 
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G. N. Thakor, for the respondent, raised a preliminary objec- 
‘tion.—The_ plaintiff herself has valued the suit for the 
purposes of jurisdiction at Rs. 10,000. That valuation still 
stands.as her application to amend was disallowed. The 
valuation being Rs. 10,000 no second appeal lies and in effect 
lay in the first instance to the High Court. The circumstance 
that the Court-fee valuation is Rs. 130 cannot affect the 
right of appeal. : : 


Manubhai Nanabhai, for the appellant.—The preliminary 
objection is mixed up with the merits. The Court-fee valuation 
is Rs. 130. The valuation for jurisdiction must be deemed to 
be the same. Besides we have applied for an amendment of 
the plaint. 2 

The suit is one for winding up of a partnership and for 
accounts. It is not possible to value the relief for winding up 
and also to know beforehand the result of accounts. The 
appellant is a-lady and cannot know what the aécounts will 
show. 

The rulings of the Bombay High Court are clearly in my 
favour. Under s. 7, cl. iv (/), the plaintiff has a right to value 
the retief sought and the Court has no right to force her to 
value it differently. It wag an oversight of her pleader that 
he put a different valuation for jurisdiction. That should be 
ignored. At.any rate tlfe plaintiff’s application should have 
- been granted and amegdment allowed. 

I rely on the following cases :—Manohar Ganesh v. Bawa 
Ramcharandas(); Govandas Kasandas v. Dayabhai Savai- 
chand(2); Khushalchand Mulchandv. Nagindas Motichand (8); 
Balvantrao v. Bhimashankar 4); Bai'Amba v. Pranjivandas 
Dullabhram ©); Pherozshawv. Waghji®); Vachhani Keshabhai 
v. Vachhani Nanbha(). All these cases show that the plain- 
tiff can put his own valuation with which the Court cannot 
interfere. am . 


"GM. Thakor.—The fact that the suit is for Ee up 
would make no difference. See “Bhogilal v. Popatbhai (8), 
and other cases. Under s. 7,Cl. iv (f), p staintif has the right to 
value the relief in the first instance, -But s, 7, cl. iv (/), is 
controlled by O. vil, r. 2, which compels the plaintiff to state 


ES (1877) L L.'R. 2 Bom, 219. (3) (1894) I. L. R. 19 Bom, 198. 
(2) (1884) I. L. R. 9 Bom. 22. _ (6) (1911) 18 Bom, L. R. 158. 
(3) (1888) I. L. R. 12 Bom, 675. (7) (£908) 11 Bom, L, R. so, 


(4) (1889) I, L. R, 18 Bom, 517, < (8) (1882) I. L. R. 7 Bom, 125. 
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_ A. 0. J. approximately the amount sued for. The Courts required the 
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plaintiff to do this but she declined. The plaint was, there- 
fore, rightly rejected: See O. VII, r. 2; compare O. VI, r. 17. ` 
Sec. 7, cl. iv (~), does not authorize an arbitrary valuation. Both 


eee the Courts treat the valuation as arbitrary and not made bona 
Gutanpas fde. The plaintiff obviously knew what the accounts would 


_—_— 


show. She herself valued the claim for jurisdiction at 
Rs. 10,000. If the valuation for Court-fees and jurisdiction is - 
to be the same, the suit must be valued at Rs. 10,000 for 
Court-fees also. 

The cases do not deprive the Court of the power to demand 
an approximate valuation under O. VII, r. 2, where the plaint- ~ 
iffs conduct shows ‘that the valuation is not bona fide. 
Irely on Dayaram v. Gordhandas (D; Lakshman Bhatkar 
v. Babaji Bhatkar (2); Raj Krishna Dey v. Bipin Behari 
Dey(s). The cases cited are distinguishable In Manohar 
Ganesh y. Bawa Ramcharandas (4), the question of 
the Court’s power was expressly left open. In Govandas 
Kasandas v. Dayabhai Savaichand(5), there was no separate 
valuation for jurisdiction. These cases and the one in 
Khushalchand Mulchand v. Nagindas Motichand(6) were 
decided before the Act VII of 1887 came into force. Jn Sardar- 
singji v. Ganpatsingji 7) also thete was no separate valuation 
for jurisdiction while Telang J. expr&ssly leaves the question 
of arbitrary valuation open. In Bai*Amba v. Pranjivandas 
Dullabhram (8) it was not proved that*the valuation was arbi- 
trary. The question in Vachhani Keshabhai v. Vachhani 
Nanbha() was different: while the pursish was understood 
to be for pleader’s fees in Pherozshaw v. Waghji (1°). No 
case exactly covers the facts of the present case. 


Manubhai was not called upon to reply. 


Pa 


BATCHELOR'J.—The suit out of which this appeal arises 
was a suit for the 'winding-up of a partnership and for accounts. 
The plaint bore a Rs. ro stamp, and the suit was valued at 
Rs. 130 for the purpoge of Court fees, while for ‘the purposes 
of jurisdiction the; plaintiff stated its.value at Rs. 10,000. 


~ (a) (906) I. L. B. 31 Bom, 73 ; (5) (1884) I. L. R. 9 Bom. 22, 


8 Bom. L. R. 885, 7 (6) (1888) I, L. R. 13 Bom, 645, 
(2) (1883) I. L. R, 8 Bom: 31, 35. * — (7) (1892) I. L. R, 17 Bom. $6. - `- 
(8) (1912) I. L. R. 40 Cal. 245. (8) (1894) I. L. R. 19 Bom. 198, 
(4) (1877) I. L. R, 2 Bom. 219, ° (9) (1908) 11 Bom, L. R. 30. 


226 and 228. ' (10) (1911) 13 Bom. L, R, 158. 
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The learned Judge of the Court of first instance, béing 
apparently suspicious as to the value put upon the suit by the 


‘plaintiffs, called upon them under O. vit, r. 2, to state approxi- 


mately the amount sued for. No further or more definite 
sum. than that already mentioned was however stated by the 
plaintiffs in response to this demand of the learned Judge, 
and the result was that the, Judge rejected the plaint. 
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The plaintiffs appealed to the District Judge, but he dis- Batehelor J, 


missed their appeal summarily, ‘apparently finding it 
unnecessary to hear. the other side. The learned Judge 
notices the argument advanced for the appellants, that is, that 
it was open to them, the appellants, to value the relief at any 
sum they liked, but, says the Judge, “às far as I am aware 
there is no.authority which can support such a contention.” 
There is, however, as we shall notice presently, ample 
authority of this Court in support of the appellants’ argument. 

The question raised by the appeal is whethers the order 
rejecting the plaint can be sustained. Admittedly, the 
only power of rejecting a plaint which is vested in the 
Court is the power described in O. vu, r. 11 of the Code, 
and it, is conceded before us that the trial Judge intended 
to make his order under cl. (4) of that rule; that is 


~to say, he rejected the ptaint, because, in his opinion, the 


Telief claimed was undervalued. The suit, however, is a suit for 
accounts and as such falls under cl. (f) of sub-s. (iv) of s. 7 -of 
the Court Fees Act, an@ by that Act the amount of fees pay- 
able in the suit is to be computed according to the amount at 
which the relief sought is valued in the plaint. Bys. 8 of the 
Suits Valuation Act this value determinable for the computa- 
tion of Court fees and the value for the purposes of jurisdiction 
shall-be the same. It was, therefore, in this suit wholly un. 
necessary for the plaintiffs to fix any value for the purposes of 
jurisdiction, nor could the value, which the plaintiffs fixed for 
that purpose, have any“real effect, seeing that the law lays 


‘down what the value for the purposes of jurisdiction shall be, 


It i$ difficult, therefore, to see why the plaintiffs should be 
prejudiced or damnified, because they added to the plaint a 
computation which it was unnecessary for them to give. 


Under s. 7 of the Court-Fees Act, itis open to the plaintiffs: 


in suchea suit’As this to value the amount at which the relief 


sought Js estimated for the purpose of Court fees, And there . 


is a long chain of authority in this Cburt to support this view 


of the meaning of the section. We may refer-to the cases f- 
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Manohar Ganesh v. Bawa Ramcharandas(), Govanda 
Kasandas v. Dayabhai Savaichand (2); Balvanirap y. Bhima- 
shankar (3); Bai Amba v. Pranjivandas Dullabhram (4); and 
Pherozshaw v. Waghji (5). It is necessary only to add that 
this catena of decisionsis not really broken by the case of 
Dayaram v. Gordhandas (6), for that case has been disting- 
uished and its authority weakened by the decision in 
Vachhani Keshabhai v. Vachhani Nanbha'?), Upon these 


‘grounds it seems to usnot possible to hold that the relief 


claimed inthis suit was undervalued. In other words, in our 
opinion, the trial Judgehad no authority to reject this plaint. 
` It may be-added with reference to the J udge’s demand call- 
ing upon the plaintiffs under O. VIL 1. 2, to state approximate- 
ly the amount sued for, that there was no good reason to 
suppose that the sum already stated by the plaintiffs was not 
to the best of their: belief a correct approximation of the 
amount suedfor. It is to be observed, we think, that the pro- 
visions of this second paragraph of O. VII, r. 2, arein contrast 
with the first paragraph which requires the statement of a 
precise amount. The approximation, therefore, required by 
the second paragraph may be but a rough andready approxima- 


‘tion such as the plaintiffs in any given case are able to give. 


‘On these grounds we are of opinion that the appeal should 
be allowed, the decree made by the Gourt below should be 
reversed and the suit remanded to be tried out on its merits. 

All costs hitherto will be costs in the shit. 





- Appeal allowed. 
: e 
e 
Ld 4 e 
(a) (1877) E. L. R. 2 Bom. 219, ° (6) (1906) I, L. R, e31 Bom, 73; 
(2) (1884) I. L. R. 9 Bom. 22. ; 8 Bom, L. R. 885. 
(3) (1889) I. L. R, 13 Bom, 517. (7) (1908) I. L.R, 38 Bom. 307; 
(4) (1894) I. L, R. 19 Bom, 198 .° 11 Bom, L, R. 30. 
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= a 


i ` 
e 


VOL. xv.4 THis. BoMbAY. LAW REPORTER: 


1129" 
- a Mr, Justice Heaton and: Mr, Justice Shok, J 
l ` CHATRU ABAJI PATIL k 
KONDAJI VITHAL PATIL B 


September 9 


Ciel Procedure Uode (Act XIV of 1883), Sec, 357 A—Deecree, satisfaction of— 
Agreement to pay interest, on ‘failure to pay an instalment, without the 
sanction of the Court is void—Void agreement Jf separable from the main 
agreement. does not render. the main agreement void—The Dekkhan , 
Agriculturists’ Relief Act (XVII of 1879), Sec. 18 (b). 


The plaintiff had obtained a decree for Rs. 889-12-0 against the 
défendant who was an agriculturist. The. decree was settled’ by the 
execution of a mortgage bond for the amount of Rs. 900 which was 
made up of the decretal: amount and Rs, 1o-4-0 paid in cash to the 
mortgagor when the mortgage bond was executed, The mortgage bond 
provided that the amount was to be paid in nine instalments and that, 
on the failure to pay an instalment, interest was to, be paid at 1} per cent» 
per mensem, The plaintiff sued to recover, Rs. 900 as principal and Rs. 
900 as interest by sale of the mortgaged property. The defendant No. a, 
who “had purchased the mortgaged property ata salo in execution of 
another decree against defendant No. 1, contended that the mortgage 
bond, which was executed ‘Without the sanction of the Court, was void 
under 8. 257 A of the Code of Oivil Procedure of 1882 as it was paswed 
for a sunt in excess of tho decyetal amount, and as it allowed interest 
on the decretal amount not granted by the Court. ` The lower Courts 
decreed the plaintiff's suitefor the principal sum only, On appeal by 

defendant ] No, ai 

Held (1) that the morfgage bond was not in excess of the decretal 
amount 88 it was found by both,the lower Courts that Rs, 10-4-0 were 
paid in cash when the bond was executed, 

(2) That the agreement to pay interest was void under para. 2 of ` 
8. 257A ef the. Civil Procedure Code, 1882," 

(8) That ag, the agreement, to pay interest was to come into operation 
if there was a breach of, or failure to fulfil, the primary agreement for 
the satisfaction of the decretal debt it was not a part of the primary 
agreement and, therefore, did not render the „primary agreement void 
and could not affect th8 tight to ‘sue for the i Fedovery of the principal 

- amount. 
. Bhagchand v. Radhohisan (1) followed, 
e 
SUIT on a mortgage bond. - 
The ‘plaintiff sued to recover Rs. goo as principal and Rs. 


* Second Appeal. No 833 of-1912, doree: -passed ‘by- Mo- N.-Choksi, 
against f. fhe decision of G.R. Datar, Subordinate Judge,” Malegaon, in 
Additiowal Firat ‘Class Subordinate Civil ‘Suit No. 676 of 1910, a. 
Judge, A. „P.u at Nasik, in Appeal (2) (2903) I.L. R, 28 oom 6s; 5 
No. „509 ,of 1911, confirming the „Bom. ;L..R, 673 i 
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900 as interest by sale of the mortgaged property of the defend- 
ant under a bond of Rs. 900 passed by defendant No. 1 to the 
plaintiff on 21st October 1895. ‘Defendant No. 2 was the sub- 
sequent purchaser of the mortgagéd property except a house 
which was in possession of defendant No. 1. The mortgage 
bond stated that the plaintiff had obtained a decree against 
defendant No. 1 for Rs. 900 and the latter’s immovable proper. 
ty was attached; that this sum was settled to be paid by the 
instalments mentioned in the bond; that if any instalment was 
not paid, interest at 1}'p. c..:per mensem was to be paid from 
the date of the default. The following isthe material portion 
of the mortgage deed:— , ° 


Simple mortgage bond (" Nazargahankhat’’) of instalment payments, of 
shake year 1817, ‘in ‘the ‘Cyclic ‘year called “Nanmath” ‘of the date of 
Kartic Shudha ard, of the day of Monday, ‘dated 218 October 1895 A, D., 
on the'said date, the bond passed in writing, ‘the creditor being Rajeshri 
Kondaji Vithoba.... .Pesident of Vehelgaum in the Nadgaum Talooka'in 
the Nasik District, “age 40, dcoupation ‘’money'lending business”, and the 
debtor béing ‘Hari 'Kanoo Héevar surname ‘Heevar, caste...,..age 55, ocoupa- 
tion “ agriculture’,'resident of Véhélgaum, Talooka Nandgaum District 
Nasik, that*day residing at Nandgaum whereas a simple ‘mortgage-bond 
is being passed'in writing -to-the-effect'as undér, ‘namély that you filed a 
Civil-Suit against me and obtained a‘decree in ‘your favour: thas ‘therein 
you attached ‘my property -immoveable propérty:—The Darkhast for 
execution thefein was No, 259 of!1895. -In respect of ‘that I have to ‘pay 
to you the debt of Rs. 900 nine ‘hundred rupets, And that is to'be paid 
in instalments in the manner as agreed to be pgid as fmentioned below» 
namely i= 

Rupees-r00 the first payment of. instalment to be made on the ‘day df 
Shake 1818, Kartik Shudha srd hundred’ rupees : 

Re. 100° ‘Shake 1819 Kartik Shudha érd: 
Rs. 100 Shake i820 Kattik Shudha 3rd; 
‘Rs, 1do Shake 1821 Kartik Shudha ‘ard : 
‘Rs. 100 Shake 1822 Kartik Shudha’ ard: 
‘Rs, 100 Shake 1843' Kartik Shudha ard; 
"Rs. 600 ° 

‘Rs. 100 Shake 1824 Karfik Shudha 3rd : 
‘Rs. 100 Shake 1825 Kartik Shudha ard. 
Ra. 100 Shake 1826 Kartik Shudha ard: 
e—a 


Rs. 300 





'Rs. 900 
“Altogether Bs, 900 as mentioned &bove, Ishall pay off all, she mopêy:àt 
the stated period, in nine years front the “aforesaid: date; the instalment 


* ghall be paid every year by me: in case of default in payment‘of the #istal- 


ment; I shall be paying interést'at’ the rate òf uy Ber’ cent per mensuim: 
in case of default of two instalments, shall piy“off all your sabovenien- 
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tioned money : and shall not put forth any such excuse as that of the 
period being not expired or any such other excuse; in respect of. this 
money, I have mortgaged to you by way of simple mortgage (Nazargahan) 
my self-acquired property situated at Mouje Vehelgaum and at Mouje 
Mangalne, in the Nandgaum ‘'alooka in the Nasik District, the details 
thereof being as under :— 

(Here follows the‘description of property, which i is not translated). 

The property as mentioned above, is kept in my possession and as auch 
has been mortgaged to you in simple mortgage: I shall not claim (or create 
any claims) the mortgaged property until you have been paid off your 
money: if for some reason your maney remains unpaid, you should get the 
mortgaged property sold through Court and should realize your money, if 
there be any deficiency, that shall be on my head (personally liable) and I 
shall not put forth the excuse as that of there being the mortgaged proper- 
ty the consideration in respect of the above debt has been ` nthde up as 
stated above and this is to say that I have received the same: there is no 
ground for complaint left in the matter of consideration ; this mortgage 
bond of simple mortgage, of instalment payments, is binding against my 
property and my heirs and has been passed in writing by me, at my free 
will and pleasure and with the exercise of my own intelligence and circum- 
spection and without having taken any intoxicating drinks,” &c,: this is true. 


Defendant No. 2 contended that the mortgage bond was for 
a larger amount than the decretal amount; that it stipulated 
for the payment of interest not allowed by the decree ; and 
that as it was passed without the sanction of the Court it was 
void under the provisions of s. 257A -of the Civil Procedure 
Code of 1882, which was applicable under s. 13 (c) of the 
Dekkhan Agriculturists’ Relief Act. 

The plaintiff statéd that he had paid Rs. I0-4-o in cash on 
the date of the mortgage bond and that that sum when added 
to the decretal debt, which was Rs. 889-12-0, made up the 
principal amount for which the mortgage-bond was passed. ` 

The Court of first instance found that the plaintiff had giyen 
Rs. 0-4-0 in cash to defendant No. I on the date of the 
mortgage bond; that the mortgage bond wag not void either 
under cl. x or cl. 2 of s. 257A, Civil Procedure Code of 1882 ; ; 
and-that the agreemieyt to pay interest was separate and yoid. 
The Court passed a decree ‘for Rs. „9190-4-0 to be paid in “jnstal- 
‘ments. It disallowed interest on the decretal . amount ‘of 
Rs. 889-12 0 but ‘allowed Rs. Io-4-0 #8 interest in respect of 
the’sum of Rs.10-4-o0 paid in cash when the mortgage-bond was 
executed. 

On appeal the lower Court of appeal confirmed the decree 
with costs, As regards the interest clayse in the mortgage 
pond it observed ; 
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“ With respect to agreement to pay interest I fail to see how the pre- 
sent oase oan be distinguished from the case reported at 28 Bom. 62 
merely because the amount whioh was made payable *in that case as 
principal on account of the decretal debt was shorter than the amount 
deoteed by Rs, 29-10-0, The grotind on which the interest clause was 
held to be separable from the original obligation is common to both, 
and so I think so far as that question is concerned the case at 28 Bom. 62 
must govern the present case also, As the bond extinguished the decree 
it cannot be said that any time was given by it to the judgment-debtor 
to satisfy the decree.” - 


The defendant No. 2 appealed. 


V. S. Bhandarkar, with A. G, Desai, for the appellant. 
Dhirajlal KE. Thakore, with K. H. Kelkar, for the 
respondent. ` 


_ Bhandarkar—The mortgage-bond is void under s. 257A of 
the Civil Procedure Code as it is for an amount in excess of 
the decretal-debt. ‘The decree obtained by the respondent 
plaintiff was for the sum of Rs, 889-12-0 but the mortgage- 
bond was executed for Rs, 900. The mortgage-bond also provid- 


_ ed for interest on the principal sum, and it is therefore 


void: Heera Nema v. -Pestonji Dossabhoy (1); Bhagabai v. 
Narayan (2), i 
. The agreement as .to interest makes the amount payable 


_ under the mortgagé-deed in excess of the. decretal-debt, It 


vitiates the whole ‘bond as there is ‘ene consideration. It 
is not a separate agreement. The decigion in Bhagchand v. 
Radhakisan (8) is in conflict with the Full Bench case of Heera 
Nema v. Pestonji() and with Bhagabai v. Narayan (2), It 


‘ refers to Davlatsing v. Pandu(4) which does not support the 


principle it lays down. The mortgage-bond is also void under 
cl. (1) of s. 257A. : 


Dhirajlal Thakore.—My first submission is that the mort- 
gage-bond which ‘enables the judgmegt-debtor to pay the 
decretal amount by instalments is no? an agreement to give 
time. It does not come within the purview of cl. (1) of 
8.257A: Tukaram v, Anantbhat (5). The. ratio decidendi of 
this case has been approved of and followed by all theother 
High Courts. x 


(2)(1898) I.L. R..23 Bom.693, $ Bom. L. R. 672. : ° 


. | (3) (2907) 1. L. R. $1 Bom. 552; (4) (1884) I. L, R. 9 Bom. 176. s 


-9 Bom. L. É. 950. e (5) (2900) I. L. R, 25 Bom. 252 ; 
(9) (1909) I. L. B.28 Bom. 62; 2 Bom. L. R.1012. 
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[ HEATON J.—We arë of opinion that the mortgage bond is 
not an agreement to give time. | 

My second submission is that the mortgage-bond is s not for 
a sum in excess of the decretal-debt. Both the lower Courts 
have found that the sum of Rs, 10-4-0, which is in excess of 
the decretal-debt, was paid in cash by the respondent-plaintiff 
to the appellant-defendant when the mortgage-bond was 
executed. The amount for which the mortgage-bond was exe- 
cuted is thus made up of the decretal debt of Rs. 889-12-0 
plus the sum paid in cash. The mortgage-bond is consequently 
not for payment of a sum in excess of the decretal-debt. 

Thirdly, I submit that the agreement to pay interest does 
not render the mortgage-bond void under cl. (2) of s. 257A. 
In the mortgagé-deed it is stated that interest is only 
to be paid if there is a failure in the payment of an instal- 
ment; and even then interest is chargeable from tlie date 
of the default. The agreement to pay interest was therefore 
conditional. It was a séparate agréemént. The true test 
whether the agreement to pay interest was separate or not 
is this: Suppose all the instalments were regularly paid, 
could the mortgagee havé claimed interest? If there was ‘no 
defaŭlt in payment of any instalment, no interest could 
have béén claimed. These are thus two distinct - agreements 
in the mortgage-deed:; first, to pay the principal amount which 
is found to be iiot in excess of the decretal-debt, and; secondly, 
to pay interest if these was a default in payment of an instal- 
ment. The primary agreement was to pay a sum of money 
which was not inexcess of the decretal debt, The- pro- 


vision aè to interest was not a part of this agreement.: 


The invalidity of the second agreement does not render 
the mortgage-bond, so far as the payment of. the principal 
amount is conoérned, void. The agréement to pay interest, 
which is a conditional aid separate agreement, does not affect 
the right to sue for the Tecovery of the mortgage-debt: Bhag- 
.chand v. Radhakison(), This ‘case has been referred to with 
approval in Raichand v. Naran(?). 

The contention’ that Bhagchand’s, ease is in conflict with 
Heera Nema v. Pestonji(®) and Bhagabai v. Narayan (4) 
is untenable. In Héera Nema's case the decietal-debt was 





(2) (1903) L'L, B. 28 Bom. 6a; ° (8) (1898) L L, R. 22 Bom. 698, 
5 Bom. L. R. 672, (4) (1907) I: L. R, 31 Bome 552 ; 
(2) (1904) I, L. R. 28 Bom. 310; 9 Bom, ©. R, 950, s 


6 Bom. L, B, 62» 
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satjsfied by a payment in cash and by the passing of a promis- 
sory-note which carried interest. The promissory-note was 
renewed from time to time by adding intérest to it as the 
same accrued due. The amount due under the promissory- 
note for which! the suit was instituted was therefore in 
excess of the decretal-debt. In Bhagabai’s case the terms 
of the mortgage-bond were quite different from the terms of 
the mortgage-deed in this case. The mortgage-deed in that 
case covenanted ‘that interest was to run on the decretal 
amount, which was a part of the mortgage-amount, from the 
very day on which the deed was executed and not on the 
failure in the payment of an instalment as in the mortgage- 
bond in this case.; The intention of the parties in that casé was 
therefore to pay something in excess of the decretal-debt. Here 
the intention of the parties, when the mortgage-deed was 
executed, was to pay only the principal amount, which was not 
in excess of the decretal-debt. 

The casé of Davlatsing v. Pandu() has no application to 
the facts of the present case, first, because the parties them- 
selves treated void as well as valid debts as a lump sum and 
the contract was therefore an integral one; and, secondly, 
because interest not awarded by the decree was made payable 
under the bond. | There was no conditional payment of in- 
terest. i 

The reasoning’ in Bhagchand v.* Radhakisan (2) is sub- 
sequently explained i in Govind v. Sakkaram (3) by the same 
learned Judge who decided the former case and it fully covers 
the facts of the present appeal. Bhagchand’s case is also 
referred to with’; , approval by Sir Lawrence Jenkins, C. J., in 
Raichand v. Narants).« e ` 





HEATON J. —This i is a case under the Dekkhan Agriculturists’ 
Relief Act and it involyes the construction of the terms of 
s. 257A of the old Civil Procedure Codg. The mortgage- -bond, 
with which we are concerned, as found by the Courts below, i is 
for the payment of Rs. 900. Of this Rs. 889-12-0 was on 
account of a decretal- -debt and Rs, 10-4-o was for fresh consi- 
deration, and the ‘agreement was not made with the sanction 
of the Court. Therefore, if it offends against the. provisions of 
s. 257 A, it is void. e 

(21)(1884) I. L. R. 9'Bom. 176. ° 6 Bom. L. B. 844. 

(a) (1908) I. L. R, 25, Bom, 62; (4) (1904) I. L. R. 28.Bons. 319; 6 
5 Bom. L, R. 6f2 © - 7 Bom. L. R. 62, 

(8) eae R, 28 Bom. 388; 
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Both the lower Courts have found this agreement is’ not 
void. The words of the agreement itself are these:— Alto- 
gether Rs. 900, as mentioned above, I shall pay off all the 
money at the stated period in nine years from the aforesaid 
date. The instalments shall be paid:every year by me. In case of 
default in payment of the instalment, I shall pay interest at 
the rate of 1} per cent a month.” 

The decree made no provision as to payment of interest, 
and ‘therefore if the mortgage-bond is infact an agreement to 
pay the decretal-debt with interest, it does offend against the 
provisions of s. 257 A. Had there been no authorities ‘bearing 
on the meaning of s. 257 A, I should be disposed to go con- 
trary to the views expressed by the lower Courts there; but 
there is an authority and that is the case of Bhagchand 
v. Radhakisan 0) as explained in the case of Govind v. 
Sakharam(?). That authority, although as Isay I ‘might 
if the matter were open decide differently, i8 absolutely 
intelligible and appears to me to be based on this 
principle. In that case, as in this, the primary and main 
agreement was to pay a sum of money which was 
not ia excess of the decretal amount, and it was only on 
failure to fulfil this agreement that any interest would be 
charged, i.e., the provision to pay interest is not a part of the 
agreement forthe satisfaction of ‘the decretal debt; it is only 
something which comes into operation when there is a breach 
of that agreement. Therefore the, primary and main.agreement 
is not void. Ican find nothing in this application ofthe law 
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which conflicts with the Full Bench decision in Heera Nema’s . 


case (8) or in the case to which I myself was a party, that is, 
Bhagabai v. Narayan (4). It may be'that the reasoning adopt. 
ed.is rather fine and makes distinctions which.a more robust 
or plain reading of-the section would ignore, but these.distinc- 
tions have been made in the past, and it appears to me to be 
better to follow them ateleast to'the'extent -of the reasoning 
which'leads to the result arrived at inthe case of Bhagchand 
v. Radhakisan 6), especially, as to do: 50; itiseems to:me, does 
not work any injustice and -does .not militate -against -what 
after all is the main purpose of s. 257A. 





(1) (1903) Is ISB. 28 Bom. 62; (4): (1907) I. L. R, a1 Bom,.552; 
5 Bom, L. R. 672. 9 Bom, L. R. 950, 

(2) (1904). J, L. R. 28 Bom, 383; (5) ,(1903).I. L. E. 28 Bom, 62; 5 
6 Bom. L, B., 344. Bom. L. R..672. 


(3) (1898) I. L. R, 22 Bom. 693. 
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For these reasons, though I confess not without hesitation, 
I would confirm the decree of the lower Court and dismiss 
the appeal with costs. 


SHAH J.—I concur! Having regard to the terms.of the bond 
in this case I am of opinion that the present case is governed 
by the ruling in Bhagchand v. Radhakisan(). After con- 
sidering the cases cited at the bar, I have come to the conclu- 
sion that there is no- conflict between the ruling which I 
have referred to and the cases of Heera Nema v. Pestonji 
and Bhagabai v. Narayan. The ratio decidendi in Bhag- 


chand’s case as explained by the learned Judge, who decided | 


that case, in the subsequent case of Govind v. Sakharam (2) 
is quite clear; and I am not able to see anything in the words 
of s. 257 A or in any of the cases cited to us which can justify 
theargument that the rulin g tends to defeat the object of s. 2 57A. 


. Appeal dismissed. 
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Before Mr, J ustice Beaman and Mr. Justice Macleod. 


er DAHYABHAI MOTIRAM BHAT : 
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September 23. CHUNILAL KISHOREDAS PANDYA." 


ka 


Presemption—Applicability to Hindus—Gujarat—Qustomary law—A pplica- 
bility to Hindus in districts other than Surat und Brouch—-Custom must 


be proved in every case, 
i 


The Mahomedan law of pre-emption applies by customary law and 
usage only to Hindus residing in the Districts of Surat and Broach. 
In the other Districts of Gujarat, whenever the custom is made the 
foundation of a claim and is denied by the defendant, the trial Judge 
- must insist upon strict proof of it by the party alleging the same, 


Surr to establish- pre-emption. s 
The property with respect to-which the tight was., claimed 
was an ordi (room) situated in the town of Borsad in thd 


District of Kaira. The ofdi in question formed originally a part - 


of the house belonging to.the plaintiffs (Chunilal and others). 


* Second Appeal No, 106 of 1914, Suit No, 420 of 1909, 
from the decision of ©, N. Mehia,, (a) (2903) L. L. R. 88 Bom, 62; $ 
Joint Judge of Ahmedabad in Appeal Bom. L. R. 672. 
No. 108 of 1911, reversing the decrge (2) (1904) I, L. R. 28 Bom: 888, 
passed by M., G, Mehta, Subordi- 386; 6 Bom. L. R. 844. i 
nate Judge at Borsad, in Civil 
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It had a common roof. The plaintiff's house was to the-south 
and east of the ordi; whilst to the north and west of it was 
the house of defendant No. 3, who had further a party-wall 
in common, 

The ordi in dispute belonged to Bai Kasan and Dahyabhai 
Motiram (defendants Nos. 1 and 2). They sold it to Lakhmi- 
_ das(defendant No. 3) by a registered. sale-déed on the Ist July 
1908, for Rs. 400. 

As soon as Kishoredas came to know of the sale, he evinced 
a desire to purchase the property at the same price, went to 
the office of the Sub-Registrar where he notified his intention 
and fulfilled all the requirements to establish me right of pre- 
emption to the property. 

Kishoredas next instituted a suit yaana the defendants to 
establish his right of pre-emption (Suit No. 660 of 1908). 
Pending the suit he died on the 28th January 1909. The 
plaintiffs Nos. I and 2 applied to the Court tọ have their 
names placed in place of Kishoredas ; but the Court dismissed 
the application on the 30th June 1909 on the ground that-the 
cause of action being personal did not survive to the plaintiffs. 
_ Thenext day, that is, on the rst July 1909, the plaintiffs 

filed the, present suit. 

The defendants contestéd the suit, one of the grounds being 
that the parties were Hindus and there was no custom in that 
part of Gujarat to apply the law of pre-emption to Hindus. 

The Subordinate Judge held that the plaintiffs had a righi 
of pre-emption; but that their right was not preferential to that 
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of defendant No. 3. He, therefore, dismissed the plaintiffs’ . 


suit. , 

On appeal, the Joint Judge found that the defendant No. 3 
had not a preferential right to pre-empt to that of the plain- 
tiffs. He decreed the plaintiffs’ claim. 

The defendants Nps. 2 and 3 appealed to the High Court.. 


G. K. Parekh, for the appellants. 
` Weldon, with G. S. Mulgaonkar, for the respondents. 


BEAMAN J.—In this suit the plaintiffs sue to enforce an 
` alleged right of pre-emption in respect of certain property in 
the town òf Borsad, Zilla Kaira. All parties to the suit are 


Hindus. The written statement resting on this fact alleged, 


_ that there was no local custom authorizing the application of 
the Mahomedan law of Shaffa or pre-emption. Doubtless 


Rel43 


| | è 
1138. THE BOMBAY LAW REPORTER. [ VOL. XV. 


A. 0..d. that passage, if correctly quoted from the written statement, 
1913 by the learned trialiJudge, was not very happily worded, as 
on he at least appears to have thought that had he raised an issue, 
Dauyabual the onus of proof would have lain upon the defendants. I 
o n am very clearly of opinion that in litigation between Hindus 
ey where one party alleges the adoption of a whole branch of 
Beaman J. the Mahomedan law, such as that of pre-emption, and the 
other party repudiates the application of the foreign law, it 
lies very heavily on the party alleging to ‘prove that that law 
has been adopted asia usage and could be proved to have been 

so adopted by proofiof ancient and invariable custom. 

In this case the learned trial Judge merely mentioned the 
point at the conclusion of his judgment but it is clear that 
the defendants’ pleader must have made use of it in his final 
address, and I am of:opinion that the pleader was right when 
he said that in the state of the pleadings, it was the learned 
trial Judge’s duty to have raised the issue of custom upon 
which alone the plaintiffs could have succeeded in this suit 
and have thrown the burden of proving it upon them. This. 
was not done because it appears to be generally accepted that 
the Mahomedan law'of pre-emption has been adopted * as part 
of the customary law and usage of the Hindus of Gujarat gener- 
ally. This notion which certainly is widely spread throughout 
the whole legal profession, appears to me to rest upon no solid 
foundation whatever. It is traceable ‘in this Court to the 
case of Gordhandas Girdharbhai vy. Prawhor (1), decided by 
Gibbs and Melvill JJ. The facts in that case appear to have 
been that the trial Court took evidence of the alleged custom 
and found as a fact that it was not established. But their 
Lordships in appeal overrtled that finding relying apparently 
upon numerous decisions to the contrary in the Suddar 
Adawlats of Broach and Surat. That is to say that the deci- 
sion rests not upon any proof of custom in the particular case 
but on the supposed proof of that custom M other cases decid- 
ed in other Courts. ' The learned Judges gave as a case in° 
point (taken I suppose from the numerous cases which they 
believe to have been decided in the Sadtlar Adawlats of 
Broach and Surat) the case of Narun Nursuee v. Premchund 

Wullubh (2), decided by Forbes and Newton JJ. “That case 

“= came from Surat’ and the trial Judge without :4pparently 
„having taken any evidence whatever of the alleged custom, 

_ expressed his opinion that the custom was formally established 


- (1) (1869) 6 B, H,.0, B. (a, ©, a, ) 263: (2) (1862) 9 Harrington 591, 
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at any rate in the town of Surat. The appeal Court did not 
find any such custom proved and taking a short cut to their 
decision said in effect that if the parties really had been 
governed by such a custom drawn from the Maho- 
medan law, the necessary requirements of that law 
had not been complied with, while if they were not governed 
by any such special custom, then they had no right of pre 

emption under the Hindu law and so dismissed the claim, 

Now that is the sole foundation in the case law for this extra- 

ordinarily large doctrine, which, as I say, disseminated chiefly 
by tradition I think passing from lip to lip in the profession 
_ and confirmed by commentaries and text. books is that the 
complete and highly technical Mahomedan law of pre-emption 
has been adopted not only in the towns of Surat and Broach 
but by every Hindu inhabitant of Gujarat. It will be observ- 
ed that even admitting the correctness of the views expressed 
by the learned Judges in Gordhandas Girdharbhai v. Prankor, 
their decision goes no further than the territorial jurisdiction 
of the Saddar Adawlats of Surat and Broach. We are notina 
‘position to consider any other cases decided in those Adawlats 
which are merely collectively referred to by the learned 
Judges put if the single case they do cite is typical of the rest, 

it supports my view that*the foundation of this doctrine is, to 
say the least, extremely narrow and extremely insecure. 

Gujarat contains’ othér districts than Surat and Broach and the 
population of those “districts, particularly Kaira and Panch- 
mahals, is of an essentially different character from the popula- 
tion of the towns at any rate of Surat and Broach. Between 
the decision of 1869 which I have, just referred to and the 
decision in Rewa v. Dulabhdas (1) in the year 1902 (Batty. and 
Aston JJ.), I have been unable to discover a single authority 
in this Court which supports the view expressed by the learn- 
ed trial Judge and evidently approved by the learned Judge 
in appeal. In this Case I think it is very necessary to express 
“my most emphatic disapproval of such methods of extend- 
ing Customary law. The particular law which is thus sought 
to be’ made applicable to the entire population of a Province 
is a'law which the Courts, I think, would only so extend with 
the very greatest reluctance ang, on compulsion after being 
sati$fied 1m proper cases and upon proper evidence that 
that law had been adopted from time immemorial and 


had been invariably and consisténtly acted upon from- time: 


(1) (1902) 4 Bom, `L, R. 813. 
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_A. 0. J, immemorial to the present day to those Hindus of Gujarat 
1913 who are now upon mere assumption said to have incorporated 
Ca  itin their own Hindu law with which it has absolutely no 
Danyannar affinity in any point. In all future cases I hope that where a 
v. custom of this kind is alleged as the foundation of a claim and 
CAUNILAL is denied by the defendant, the trial Judge will insist upon strict 
Beaman J. proof of it and will not be misled by the very general dicta to 
== befoundin the two cases of Gordhandas Girdharbhai v. Pran- 
kor(2) and Reva v. Dulabhdas(2) to which I have just referred. 
The learned Counsel for the plaintiffs has suggested that if 
this Court takes that view of the custom, or rather I should say 
of the manner jn which the alleged custom has virtually been 
presumed to exist in the present case, it would be desirable to 
frame two issues, namely, whether the plaintiffs proved the 
custom upon which they rely, and second, whether, if so, the 
plaintiffs have conformed to all the requirements of the 
Mahomedan law of pre-emption in the particular case, and 
remand those two issues to the Court below. I should have 
been only too willing to do so particularly in order to ascer- 
tain whether, upon'a proper trial, any evidence whatever 
would be forthcoming in support of the alleged custoin but I 
felt that it would be merely wasting the moneys of the plaint- 
iffs in this case for the sake of establfshing a general principle, 
because even assuming that they did sticceed in establishing 
the custom they alleged, it appears to me too clear to admit 
of argument, that they would still’be bbund to fail in this 
litigation. The plaintiffs cannot have it both ways. They 
must either accept the Hindu law or the’ Mahomedan law. 
Under the Hindu law, jt is admitted that they have no 
right of pre-emption. whatever. Therefore they must stand 
or fall (I am now assuming that their alleged custom is proved) 
by the strict Mahomedan law of pre-emption and in my 
opinion they mustifail. Their father Kishoredas originally 
brought a suit for pre-emption in respecto? this property... He 
was one at least of the persons entitled to pre-empt,- whether ° 
the other plaintiffs were entitled to pre-empt or not would 
depend not so much, I think, upon their relafion to each other 
as members of a joint Hindu family as upon their being 
properly classifiable under the Mahomedan law as those 
entitled to preempt. But either they were o%*werenot — 
-entitled, and if they were, it is clear that under the Mahomgdan 
law each.of them was boung to make his claim the moment 
(3) (1869) 6 B. H. O. R; (a. 0. 7.) 963 (2) (1902) 4 Bom. L, R, 813. 
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he knew of the intended sale to the defendant. It is+found 
by the Cousts below—indeed it was admitted before the 
learned Judge of appeal—that none of the present plaintiffs 
attempted to enforce his right, whatever that might have been 
under the Mahomedan law to pre-empt when first the sale to 
the defendant became known. The only member of the family 
who did attempt to enforce that right was Kishoredas. 
During the pendency of Kishoredas’ suit he died. None of the 
plaintiffs in this suit were made co-plaintiffs with him in that 
suit. On his death they applied to be entered as plaintiffs in 
his stead and so to be allowed to carry on that litigation. 
Generally speaking the right of pre-emption is a personal 
right which, under the Mahomedan'law, would not descend 
to heirs. The Courts, therefore, refused to allow any of the 
present plaintiffs to continue the suit instituted by Kishoredas 
and that suit abated. Then on the very last day of the period 
of limitation allowed to them the plaintiffs filed this suit in 
their own right to enforce their own claim to pre-emption, 
But it is perfectly plain that under the Mahomedan 
law that claim could not, so advanced, be sustained. 
They had known for more than a year of the’ sale 
to “the defendants and not one of them had gone 
through any of the requisite formalities of the Mahomedan law 
of pre-emption. In such circumstances any suit which they 
brought strictly under Mahomedan law would be clearly 
predestined to failuwe. They seek to evade this by a blend- 
ing of the Hindu with the Mahomedan law and the Courts 
below have acceded to their contentions in this respect. I 
am, however, very clearly of opinion that the learned Judge of 
appeal was entirely wrong in thus giving effect in a pre-emp- 
tion suit to the doctrine of representation by a manager 
peculiar to the Hindu law. In my opinion, therefore, no use- 
ful purpose can be served by remanding the issues suggested 
by Mr. Weldon for¢rial upon evidence by the Courts below. 
- I entertain no doubt whatever in my own mind as to what 
‘the decision in this case ought to be, and I would, therefore, 
now dismiss the plaintiffs’ suit with all costs upon them. 
MACLEOD J.—I entirely conour. A custom must be proved 
by evidence in the first instance and once it is proved the 
Courts arg entitled to recognisé its existence. A custom can- 
not, be proved by the admission of the patties or their Counsel 
before the Court. I concur thatthe appeal should be allowed 
with costs throughout, . . -  .  ı Appeal allowed.. 
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E » Before Mr. Justice Beaman and Mr, Justice Macleod. 


“1918. . MALLIK SAHEB ABDUL SAHEB GANDIGIWAD 
he i , vo s i 
Octóber 3. MALLIKARJUNAPPA SHIVAMURTEYA, 


_ Hindu Law—Widow—Alienation—Reversioner—Consent of the reversioner—, 

“Reversioner’s heir cannot set aside alienation— Legal necessity for aliena- 

tion need not be proved—Registration Act (XVL of 1908), Sec. 17, él. (d) 

— Daughters assent, to ihe alienation—Spes successionis—Assent in 
wiiting not compulsorily registrable. 


A Hindu widow alienated property which she had inherited from her 
husband. A few days after the sale, her only daughter consentéd 
g to the alienation in & writing which was not registered. After the 
RG death of both the widow and the daughter, the heir of the latter sued 

to set aside the alienation on the ground that it was not made for 

a logal necessity. The lower Court held that that the necessity was not 

made out and decreed the claim. Jhe defendants having appealed :— 
Held, (1) tłfat the alienation was valid and binding on the plaintiff, 


and that no question of legal necessity could arise under the cir- ` 


cumstances, 

(2) that the ya passed by the daughter was not compulsorily 
registrable under s- 17, cl, (d) of the Indian Registration Act, bécause all 
that she had at the time was a spes successionis as heir, 


SuIT to recover possession of property. 

The property in dispute originally belonged to one Shivaru- 
draya. He died leaving him surviving, his widow Irawa, 
and a daughter named Gurushiddawa. ° 

On the 3rd June 1891, Irawa sold the property to Abdul 
Saheb (father of defendants Nos. xı and 2). Thirteen days 
after the sale, that is, on the 16th-June 1891, Gurushiddawa 
passed an agreement of consent (Ex. 48), wherein she said: 
“If I should happen ‘to survive you I will not endeavour to 
set aside the alienation which you have made and I will 
ratify it.” 

Irawa died in 1902; and Gurushiddéwa died a day after 
Irawa’s death. She: left a daughter Dundawa who died in. 
- 1904. Mallikarjunappa (plaintiff) was the husband of Dun- 
dawa. 

Maliksaheb and Rahimansaheb (defendants Nos. 1 snd 2) 
mortgaged the property with dsmalsaheb (defendant No, 3). 


ł Second Appeal No. 890 of 1912, "the decree passed by V. V, Wagh, 
‘against the decision of E. H, Joint Subordinate Judge at Dhar. 
Leggatt, District Judge of Dharwar, war, in Civil Suit No. 592 of 
jn Appeal No, 44 of 191%, reversing 2909; 
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In 1909, the plaintiff sued to recover the possession ‘of the 
property from the defendants on the ground that the alienation 
by Irawa was without any legal necessity. ; 

The Subordinate Judge held that the alienation was bind 
ing on the plaintiff: and non-suited him. _ 

On appeal, the District Judge held that the alienation by 
Irawa to the father of defendants Nos. 1 and 2 was not for 
` a necessary purpose;,and decreed the plaintiff’s claim. 

The plaintiff appealed to'the High Court. 


a 


V. V. Bhadkamkar, for the appellant.—The sale by Irawa 
to the father of defendants Nos, 1.and 2 in 1891 passed an 
absolute title to the purchasers inasmuch as it was consented to 
by her daughter, the only next reversioner, Gurushiddawa. 
Dundawa, the daughter of Gurushiddawa, or her -husband 
cannot now impeach it on the ground of want of legal necessi- 
ty. A Hindu widow, in possession of her husband’s estate 
as his heir, has power, apart from.legal necessity, to alienate 
the estate with the concurrence of the reversionary heirs so 
as to bind the persons who are the next reversioners when 
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the succession opens out on her death: Bajrangi Singh v. 


Manokarnika Bakhsh Singh.) It is’ immaterial whether 
. the -concurrence is given’ at the time of the alienation or 
whether the transaction is subsequently ratified. Further 
such a consent if expressed in writing needs no registration. 
All that Gurushiddaya had at that time was a spes successionis 
as heir. Her interest does not amount to a contingent inter- 
est under s. 17, cl. (d), of the Indian Registration Act: Ag- 
dool v. Goolam(2) and Sumsuddin v. Abdul. (a) . 


G, S. Mulgaonkar, for the respondent.—The consent-deed 
by Gurushiddawa was passed without any consideration and 
therefore is not binding on her heirs. Further the consent- 
deed requires registration. Her interest as heir amounts to a 
contingent interest within the meaning of the Registration 
* Act. i 

BEAMAN J.—In 1891 a widow with} the life estate Irawa 
sold. the plaint property to the defendants. The then heir 
was the daughter of her deceased husband Gurushidawa, 
Thigteen days after the sale Gufushidawa assented to it. The 
only difficulty that could have arisen in the case would hava 


a aa 
(1) (1907) I, L. B. 30 All. 1 ; e = (2) (1905) 7 Bom, L. R. 742, 
9 Bom, Li R. 1348, (8) (1906) 8 Bom. L. R. 781,- 





AO i 
1918 . 


tice mead 
Mariik 
‘Sanus | 
MALLIKAR- ' 
ı JUNAPPA * 


i144 


Beaman J, 


2 


— 


THE BOMBAY LAW REPORTER. [ vot. XV. 


“ Jain ir proving the consent of Gurushidawa. That has been k 


done by a writing. The Courts below appear to have doubted 
whether such a writing could be admitted without registration. 
Looking- to the terms of the writing however, it appears-to us. 
that it is clearly outside and beyond the scope of s. 17 cl. (2), 
-of the Registration Act. All that. Gurushidawa had at that’ 
time “was a spes successionis as heir. In the writing shé- 
purports to convey’ nothing bit merely gives her consent’ to 
the alienation by her mother which amounts to this. She says 
* If I should happen to survive you I will, not endeavour to 


* set aside the alienation which you have made and I will. 


tatify it’.- In point of fact she did survive hér mother by one 
day. Now her daughter’s husband seeks to set aside the 
alienation on the ground that it was without legal necessity. 
No question of that kind, we think, can arise, the facts being 
as we have just stated them, 

The legal point is completely covered by the authority of 


- Bajrangi Singh v: Manokarnika Bakhsh Singh), a. tus À 
` sion of the Privy Council. 


We therefore think that the decree of the lower appellate 
Court must bè reversed and the plaintiffs claim dismigsed 
with all costs throughout upon him. 


a Decree reversed; 
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GENERAL INDEX. 


Abkari Act (Bom Act V of 1878), S. 43 
—License, cl. 19—Lncense to seil country liquor 
Prohibition against selling or sub-letting the 
right under license—Admitting partners mto 
the business not prohibited. 


The defendant obtained a license to sell 
liquor under the provisions of the Bombay 
Abkari Act, 1878. One of the conditions of the 
license provided that he could not sell, transfer 
or sub let his right to sell liquor. After obtain- 
ig the lease, the defendant, 16 was alleged, 
admitted the plaintiff as, partner into the 
business. The plaintiff sued the defendant for 
taking accounts of the partnership business 
and to recover what might be found due to him. 
The lower appellate Court held that the defend- 
ant in admitting plaintiff as partner without 
his obtaining a license in the business, acted 
contrary to the provisions of s, 43 af the Act 
and ol. 19 of the loense, and dismissed the 
suit. On appeal : — 

Held, reversing the decree, that the omission 
in the new form of license (sanctioned by Gov- 


ernment in 1908), of the probitytion against. |' 


sub-letting a part of the-right, to vend or ad- 
mitting persons into the buginess, led to the 
inference that the Abkarf authorities had 
decided not to prohibit th@taking in of other 
persons into partnership in the profits derived 
from the selling of liqyor under an Abkari- 
license. 

KARSAN SADASHIV v. GATLU SHIVAJI, 227, 


Abuse. See. PENAL CODE, s. 95. 1039 
Accident on :ailway. See RAILWAYS ACT, 
s. 101, 702 
Accomplice evidence needs corroboration. 
See RyIDENOE ACT, s. 183, 238 
Account, suits, valuation of claim. See 
GIVIL PROCEDURE CODE, s 109 1021 
_Acknowledgmente of khata. Sec LIMI- 
TATION ACT, 1908, ss 8, 4.. 348 
—*---— of mor tgage, _ See 
UprEaTes ACT, 1877, s. 2. = 4189 
Act Bengan’ ee ee Se Meath . 
—s 1868—VII. 


‘See BENGAL DAND REVENUR SALES Aér, 





Act (Bengal)—(concluded), 
—1887—XIlI. 
See BENGAL, B.N.W.P. AND ASSAM OIVIL 
OOURTS ACT, ‘ 
Act (Bombay).— 
—1862-V. 
See BHAGDARI AOT. 
—1863—VI, 
See PUBLIC CONVEYANCES ACT. 
_ ——1876—Y. 
See VATAN ACT, 
— 1878—V. ° 
See ABKARI ACT. 
_—1879—V. | 
See LAND REVENUE CODE. 
~— 1887°-lY. 
See GAMRLING ACT, 
—1888—VI, 
See TALUKDARS ACT. aS 
—1901—IIl, 
See MUNICIPAL AOT (DISTRICT). 
— 1906—li, ` 
See MUMLATDARS COURTS ACT. 
Act (Burma),— 
——-1898—IV. 
See BURMA TOWN AND VILLAGE LANDS 
AOT, 


Act (India),— ; 
——1838—XIX. ° 
See COASTING VESSELS ACT 
—1859—XIV. 
See LIMITATION ACT, 1859. 
— 1860-XLYV, : 
See PENAL CODE, . 
— 1865—X. z 
Ses SUCCESSION ACT, 
+—1868—I, 


* See GENERAL CLAUSES ACT, 1868. 


— 1869-1. 

See OUDH ESTATES. AOT. . 
— iV. 

See DIVOROE- ACT. 
—1870-1II. a 
See—COURT-FEES AOT.. n - 
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Act (India)— (continued). Act (India)—(concluded). 
—1871—IX. —1908—IX. ° 
See LIMITATION AOT, 1871, See LIMITATION AOT, 1908. 
————— XXIII. i —1909—1II. A 
See PENSIONS ACT. See INSOLVENCY ACT (PRESIDENCY). 
——1872—I. —-1910—X. 
See EVIDENCE ACT, See PRESS ACT. 
See CONT i cone Actionable claim, transfer of. See TRANS- 
' i FER OF PROPERTY ACT, s. 180. 9 
——1874—II1. 4 
Ses MARRIED WOMEN’S PROPERTY ACT. Admissions of a party, how far proof 
——XxiīVv. ' against him. See OIVIL PROCEDUDE CODE, 
See BOMBAY CIVIL COURTS ACT. Or ARIA 309 
A —1876—X. Adoption. See HINDU Law —ADOPTION. 
See REVENUE JURISDICTION ACT. | Adverse possession—Landlord and tenant 
— 1877-1. i —-Agentof landlord collecting rents and account, 
See SPECIFIC RELIEF ACT. *ing for them to landlord—Adverse title by the 
z XV. agent during continuance of tenancy—Non- 
See LIMITATION ACT, 1877. payment of rent by agent to landlord — Landlord’s 
—1879—XVII. k right to recover lands at the end of tenancy. 
See DEKKHAN AGRICULTURISTS RELIEF Certain lands belonging to the family of de- 
ACT. ° 1 fendant No, 2 were ın 1887 let by their agent, 
—188I—V. x m the plaintiff's family, to a tenant by a registered 
See PROBATE AND ADMINISTRATION ACT, | lease for a term of eighteen years. The tenant 
SSA XV: accordingly entered into possession and retained 
See FACTORIES ACT. it till the expiry of the term. The rent was at 
XXVI. i first ee i n zy Deen T eia 
accounted for to the defendant No. 2’s family. 
Sog NEGOTIABLE INSTRUMENTE AOR; ; In about 1898, the plaintiff’s family asserted at 
——1882—I1. ; they, and not defendant No, 2’s family, were the 
See TRUSTS ACT. owners of the lands, and thenceforth they kept 
IV. to themselves the rents received from the tenant 
, See TRANSFER OF PROPERTY ACT. and never accounted $r them to defendant No. 2. 
——— XIV. In 1908, the plaizitifis sued to recover posses- 
See CIVIL PROCEDURE OODE, 1882. sion of the Jands from the tenant, on the ground 
—— 1887—I1X. that the title of defendant No. 2’s family was 
See SMALL CAUSE COURTS ACT (PROVIN- Jost by adverse possession, The lower Courts 
OIAL). found ım plaintiffs’ favour on the grund that 
z XVIL the title by adverse possession was made out, 
See PANJAB LAND REVENUE ACT. The defendant No. 2 having appealed : — 
_—-1889—VII. i Held, dismissing the suit, that so long as 


the tenant held the lands under the tenancy, 
he held it as the tgndat of defendant No. 2’s 
family, and their rights were just as good at . 
the end of the tenancy as they were at the, 


See SUITS VALUATION ACT. 


IX. ' 
See SMALL CAUSE COURTS ACT. 








——1890—IX. * a| beginning, and wero absolutely unaffected in 
See RAILWAYS ACT. ' any particular by the “re-iterated assertions 
— 1894-1. e ' made by the plaintifis of an adverse title #r by 
Ses LAND ACQUISITION ACT. i the fact that the rents were refained by the 
—1897—VIIl. ' plaintifs. os 

See REFORMATORY SCHOOLS ACT. ' KRISHNADIXIT v, BALDIXIT. 1016 
—1908—V- against a Talukdar. 





See OLVIL PROCEDURE OODE, i908, See “Gus RAT TALUKDARS ACT, s. 31. 378 


os 
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Appeal, delay in filing of. See LIMITA- 
TION A®T, s. 12. 681 
————, hearing of, by a Sessions Judge 
who has granted sanction. See PRAOTIOB 
(CRIMINAL), * 104 
— —, memorandum of, on insuficient 
stamp. See CIVIL PROCEDURE CODS, 
8, 107. 902 
to Privy Council, See CIVIL 
PROOEDURE CODE, s. 109. 1021 


Arbitrator, misconduct of. Ses AWARD. 
892 


Assessment, non-payment of, forfeiture of 


land for. See LAND REVENUE CODE, s. 56. 
827 
Assignment of insurance policy. See IN- 


SURANOE POLICY. 820 

Attachment before jadgment cannot ordi 
narily defeat right of survivorship. See OILVIL 
PROCEDURE CODE, O. XXXYVIII, r. 5. 848 
of goods ona public road by a 
Mamlatdar for non-payment of assessment See 
REVENUE JURISDICTION AOT, s. 4 (e). 665 
of insurance policy. See IN- 














SURANCE POLICY. 820 
Attempt to cheat. See PENAL CODE, 
s. 420. . 568 
-= — to house breaking. See PENAL 
CODE, s. 457, 564 
a to murder. See PENAL OODE, 

s. 307. . 991 


Attorney—Right of gudience—Insolvency 
Proceedings. å 

Attorneys of the High Court have a right of 
audience before the officer appointed by the 
Chief Justice in the exercise of the powers con- 
ferred upon such officer under s. 6 of the Presi- 





dency Tawns Insolvency Act. . 
In 1e THE ADVOCATE GENERAL OF 
BOMBAY. 217 
Award asto Manpan See CIVIL PROOB- 
DURE CODE, sch, II, s. 20. B62 
, enforcing of, See OIVIL PROCEDURE 

OODE, s 89. ° 340 





, Betting aside of— Misconduct on the 
part of the arbitrator—Admission of a document 
in vidlation of a rule of evidence not sufficient 
groknd for setting aside an award. 

The honest, though mistaken, admission by 
an umpire ¢f,2 document in violation of ® rule 
of evidence Mntroduced pro hac vice fs not a 
groynd for setting aside an award. 


AISHABAI v, ESSAJI TAJBHAI. © 392 


GENERAL INDEX, 
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Award —(concluded). 


——-—,minor party not bound by. See CIVIL 
PROCEDURE CODE, O. XXXII, 1. 7. 223 


Bhagdari Act (Bombay Act V of 1862), 
S. 3. See GUIRAT TALUKDARS ACT, s. 31, 
378 


Bharwad is an agriculturist. See DEK- 
KHAN AGRICULTURISTS RELIEF ACT, s, 2. 
68 


Bombay Civil Courts Act (XIV of 1874), 
S, 24. Se: CIVIL PROCEDURE CODE, s, 109. 
1021 


Bombay High Court Civil Circular 51. 
See CIVIL PROCEDURE CODE, O. XLT, r. 11,0 
765 


—— ———- 96, 
cl. (1) —Decrese—Eaecution—Sale — Condition 
of sale that interest of only named defendants 
pass by sale—Interest of grandsons not parties 
to suit does not pass —Mortgage by the father of 
family property. 


In 1887, G and two out of his six sons form« 
ing an undivided family mortgaged the 
family property to plaintifi’s father for family 
necessity. The mortgagee brought a suit in 
1900 upon his mortgage against G, his fiva 
sons and his grandsons by his sixth son who 
was dead, and obtained a decree, In exeou- 
tion of the decree the proclamation of sale 
started by saying that the right, title and 
interest of the defendants only was put up for 
sale. Among the conditions of sale was em- 
bodied Civil Circular 96, cl. (l). Subject to 
these conditions the plaintiff purchased the 
property atthe Court sale. In their possession 
of the property, the plaintiffs’ were obstructed 
by defendants 7 to 17 and 19, the grandsons 
of G by his five sons, who were not parties to 
the mortgage decree, 
establish their right against the contending 
defendants, who contended that their rights 
did not pass under the sale. The lower Courts 
disallowed their contention, on the ground that 
they were represented by their respective fathers 
in. the mortgage suit and their rights conge- 
quently passed at the sale in question. On 
appeal i— 


Held, that the effect of Civil Circular 96, 
ol. (2), was clearly to exclude from the pro- 
perty sold the interests of the contending 
defendants ; and that the plaintiffs having with 
their eyes open purchased only a portiono the 


The plaintiff sued to” 


o 


1 
' 
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Bombay High Cout. Civil Circular, 96, 
cl. (I)— (concluded). 


estate could not ‘allege that they had Parohaned 
the entirety. ij 
TIMMAPPA DEVARABHATTA v. NARSINGH 


TIMMAYA. 794, 


| 
Bombay High Court Rules (Original 
Side), Rules 105, 106—Wratten statement 
not filed — Defendant can defend the sit— 
Civil Procedure Code (Act V of 1908), Order 
. VIII, r, 10—Practice. i! 
There is notbing in Rules 105 and 106 of the 
Bombay High Court Rules (Original Sida) to 
_prevent a defendant, who has not filed his 
eè Written statement, from defending the suit ex 
, tempore at the hearing. ; 
JAYANTILAL RAMDAS v NAGNATH 


-  SHAMBHUAPPA, | 126 


Bombay Regulation II of 1827, S. 56— 
High Court—Disciplinary jurisdiction— Plead. 
er—Misbehaviour—Not limited to professional 


& * t 
misconduct, | 





_ The disciplinary jurisdiction Of the Bligh 
Court under s. 56 of the Bombay Regulation 
II of 1827 is not, in cases of a pleader’ 8 alleged 
misconduct, limited to the misconduct ‘com- 
mitted in the course of his professional duties 
The occurrence of the word “ misbehaviout”’ in 
juxtaposition with “criminal offence ” suggests 
that the misbehaviour need not be necessbrily 
restricted fo professional misbehaviour. i . 


here is no reason to suppose that the Legis- 
lature intended in this matter to enact a laxer 
rule of practice in India than the rule which 
preyails in England. 
THE GOVERNMENT PLEADER, BOMBAY 

v. ANNASI NARAYAN DESHPANDE. 281 


V 0f' 1827 S. 1— 
e». Trust croperty— — Endowment of village for! per- 
1 forming Karpur Mangalarti — Swami of, the 
Math, a trustee of the village—Alienatron of 
‘village by Swami--Possession of alenee for thirty 
years— Possession ripened into title—Lamatation 
Act (XIV of 1859), ss. 1 (12),- 4—Limitation 
‘Act (IX of 1871), s. 2—Repeal of s.''l of 
“Bombay Regulation Y of 1827—Rule of positive 
«prescription not affected by law of lumatation. 
The village of Gangapur was granted in Tham 
du 1678 to the Swami of‘a Math, by way of 
trust for the Purpose of meeting the expenses 
of a-religious service, known as ‘‘ Karpur Man- 
galarti,” -in the, temple of Shri. Rama! In 
1830, the then Swami gave the village by | way 
a 
ti 
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[Vou XV 
Bombay Regulation V of 1827, S. 1 
—(concluded). ° 


of gift (Krishnarpana) to the defendants who 
went into its possession as proprietors, Under 
the terms of the gift, the defendants were to 
pay Rs. 20 per year as Judi on the land; but 
in 1840 the payment was discontinued, and a 
fresh deed of gift was passed in favour of defend- 
ants, In 1911, the plaintiff, the present 
Swami of the Math, sued to obtain a declaration 
thatthe village belonged to him and to recover 
possession of the same from the defendants. 
The defendants contended that the suit was 
barred by limitation. 


Held, (1) that the Swami and his successors 
held the village as trustees, for the legal pro- 
perty was by the original grant vested in the 


' |e Swami, while the equitable estate was in the 


jurisdical person, the idol, 


(2) That'the defendants having gone into 
possession of the property as proprietorsin 1830, 
their possession had ripened into title in 1860, 
by virtue of the provisions of s. 1 of the Bom- 
bay Regulation V of 1827. 


(3) That s. 1 of the Bombay Regulation V 
of 1827 was not affected by s. 2 of the Limita- 
tion Act XIV of 1859, which did not come into 
operation till the ist January 1862; and,that 
it remained in force until it was repealed by 
the Limitation act IX of 1871. ý 


(4) That s. 1 ofthe Bombay Regulation V of 
1827, being an enattment of positive prescrip- 
tion, was not affected by Act XIV of 1859 which 
was a Statute of Nmitations. 


(5) That the fact that defendants were alienees 
from a trustee did not weaken their position, 
for s. 2ofthe Limitation Act of 1859, which 
“dealt with trustees, was but a seotion ‘dealing 
with limitation of ‘suits, and could not affect 
s. 1 of the Regulation which dealt with posi- 
tive prescription. 


RANGACHARYA APPACHARYA v. DASA- 
OHARYA SANKALPACHARYA, . 178 


Bengal Land Revenue Sales Act (Beng. i 


Act VII of 1868), S. sc to Commissioner” 


*| —Order—Review. ., 


A Commissioner of Revenue has no pover to 
review his order made in an appeal to him 
unde» the Bengal Land one Bales Fo 
(Beng. Act VII of 1868), s d 


PAUNATH RAM v. NAND KUMAR SINGH, 
500 


~~ Se 
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Bengal, North-Western Provinces aud 


Assam Civil Courts Act (XII of 1887), 
S. 37—Mahomedan Law -Evidence of custom 
at variance with Mahomedan Law. 

The High Court ruled that the parties to a 
suit, who were Mahomedans, were not by 
virtue of s. 87 of Act XIL of 1887, entitled to 
give evidence with respect to an issue relating 
to a family custom of succession at variance 
with the Mahomedan Law. 

Held, that the suit should be remanded to 


enable the parties to file evidense with respect 


to the issue in question. i 


MUHAMMAD ISMAIL KHAN v. LADA 
SHEOMUKH RAI, 76 


Bullavacharya Gossaius, history and cus- 
tow of. See HINDU LAW, RELIGIOUS EN- 
DOWMENTS, i 606 


Burma Town and Village Lands Act 
(ZV of 1898), S. 41 (b). See INDIA CouNcILS 
AOT. 27 

Cause of action, misjoinder of. See CIVIL 
PROCEDURE CODE, O.I, 7.2 684 


Champerty. See CONTRACT. 452 


Charter party—Merchant Shipping Act 


(57 £58 Véc., c. 60}, ss, 34, 85—Charter of 
ship—Series of consecutive vouagas—The subse- 
quent charler-parties all signed, but laying and 
cancelling dates not filled in—Completed docu- 
menis— Statutory mortgage of the ship by owner 
Mortgages h wing notice of the charter-parties 
—Sale of steamer —Vendee agfected by notice— 
Breach of contract for charter-parires Damages 


against owner. 
° 


On the 22nd November 1911, the plaintiffs ` 
chartered S B. Gymeric from its then owner ' 


Gulam Hussein Essaji (defendant 8) for twelve 
consecutive voyages from Calcutta to Bombay 
for conveying coal. Twelve charter-parties 
were accordingly prepared and duly signed on 
the 15th December 1911; the first one of the 
series was a completed docu agit ; but in the 
rest, the laying and cancelling dates remained 
blank, which were to be filled up one by one 
as each succeeding voyage was in its turn duly 
completed. The charter-parties contained a 
substitution clause to the effect that the owner 
had the privilege of substituting another 
steamer, of the same class ahd similar size afd 
position, On the th December 1911, defendant 
3-executeda statutory mortgaze of the ship with 
A. M. Jeevanji & Oo, -who transferred theit 


GHNERAL‘INDEX, 


“performance thereof, provided that 


1149 
Charter party—(concluded), 


right to the defendant 4 on the 28th October 
1912: and on the same day defendant 3 sold 
the steamer to defendants 1 and 2. By then, 
the steamer had already accomplished four 
voyages for plaintiffs under their charter, 
Both A. M. Jeevanji & Co., and defendants 1 
and 2 had notice of the said charter-parties, 
The defendants 1 and 2 then withdrew the 
steamer from the plaintiffs’ charter and sent 
her off to Culoutta for a shipment of coal and 
were next preparing to employ her under a 
fresh charter for Genoa. The plaintiffs sued to 
obtain an injunction restraining the defendants 
from dealing with the steamer in any way in- 
consistent with their charter-parties till she 
had accomplished the remaining eight voya- 


«60S; and to recover damages from the de- 


fendants :— 


Held, (1) that neither the defendant No. 3 
nor his mortgagees or purchasers could be reg- 
trained by injunction as upon an implied 
agreement not to charter the ship to any other 
person till the plaintiffs’ voyages were all 
completed. 7 


(a) That the plaintiffs were entitled to claim 
damages from defendant No. 3 alone for breach 
of contract. 


(3) That each one of the 12 charter-parties 
Was a complete and valid agreement, notwith- 
standing the blanks of the laying and cancelling 
dates which were to be filled in subsequently, 


So long as a mortgagee has not actually taken 
possession of the vessel, all contracts made by 
her owner will be binding on him, to this extent 
at least, that he will not be allowed to intet- 
fare actively to obstruct the owner in the 
they are 
not of an unusual character and do not 


seriously depreciate his security, 


In every case of a mortgage made after a 
oharter-party, if the charter-party be ofa usual 
and not an oppressive kind, the Oourt will say 
that the mortgagee ought to have known of it 
even if ia fact he did not. For all practical 
purposes, the Oourt looks to the nature of the 
charter party and if it thinks thatit is of a kind 
likely to diminish materially the security of 
the mortgagee, it will altogether ignore the 
fact of notice and refuse to enforce the charter- 
party by injunction. , 

ANDREW YULE & Co. v. ARDESHIR BO- 
MANJI DUBASH. ,. 724 


-~ 
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Cheating See PENAL CODE, s. 420, 297 
Civil Circular 51. See CIVIL PROCE- 
DURE CODE, O. XLI, r. 11. 765 
—_—_—_—_-—— —9ó (i), See BOMBAY HIGH 
COURT OIVIL CIRCULAR 96 (h). 794 


Civil Courts, right to file suits in, cannot be 
taken away by legislature. See INDIAN COUN- 
CILS ACT, 5. 22. 27 


Civil Procedure Code (Act XIV of! 7882), 
S. 245 B—Decree — Execution — Step- -in- 
ad of execution—Issue of warrant of arrest— 
Oral application by the decree-holder presumed 
to have been made. 

An application to execute a decrea was made 
on the 28th June 1904. The Court issued a 
notice to the judgment-debtor oalling} upon 


him to show cause why he should not be, 


arrested in execution of the decree, under 
s. 245 B of the Civil Procedure Code of 1882. Oa 
the 81st August 1904, the notice was returned 
served but the judgment-debtor did not-appear. 
The Court thereupon issued a warrant. for his 
arrest. There was no record if the rdenama 
or in the proceedings of the case as ‘to any 
application or requisition by the decree-holder 
for the issue of a warrant, The next applica- 
tion to execute the decree was made on the 
26th June 1907; and it was sought to be brought 
within time on the ground that there was an 
application to take a step-in-aid of execution 
on the 31st August 1904 :— : 


Held, that the second application ‘for exe- 
cution was within time, because the Court 
would not have issued a warrant on the 31st 
August 1904 without requisition on the, part of 
the judgment-creditor, under s. 245. "B; ; and 
that under the circumstances it might be pre- 
sumed that due application was made on behalf 
of the decree-holder for the issue of a warrant, 
which was a step-in-aid of execution. 


CHINAPA KARBASAPA vV LADASAHEB 
BABASAHEB. ' 205 


, S. 257 A—Decree, satisfaction of— 
Agreement to pay interest, on failure topay an 
instalment, without the sanction of the Court 
is void— Void agreement if separable from ihe 
main agreement does not render the mam agree- 
mont void—The Dekkhan Agriculturists’ 
Relief Act (XVII of 1879), s. 13 (4). 

The plaintiff had obtained œ decree for 
Rs. 889-12-0 against the defendant who was 
an agricultirist. The decree was settled by 
the execution of = mortgage bond for the 
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Civil Procedure Code —(continued). 


amount of Rs. 900 which was made a of the 
decretal amount and Rs. 10-4-0 paid in cash 
to the mortgagor when the . mortgage bond 
was executed. The mortgage bond provided 
that the amount was to be paid in nine instal- 
ments and that, on the failure to pay an 
instalment, interest was to be paid at 14 per 
cent, per mensem. The plaintiff sued to 
recover Rs, 900 as principal and Rs. 900 as 
interest by sale of the mortgaged property. 
The defendant No. 2, who had purchased the 
mortgaged property at a sale in execution of 
another decree against defendant No. 1 con- 
tended that the mortgage bond, which was 
executed without the sanction of the Court, 
was void under s. 257 A of the Code of Civil 
Procedure of 1882 as it was passed fora sum 
in excess of the deoretal amount and as it 
allowed interest on the decretal amount not 
granted by the Court. The lower Courts 
decreed the plaintiff's suit for the principal 
sum only. On appeal by defendant No. 2, 


Held (1) that the mortgage bond was not in 
excess ofthe decretal amount as it was found 
by both the lower Courts that Rs. 10-4-0 were 
paid in cash when the bond was executed. 


e 
(2) That the agreement to pay interest was 
void under para. 2 of s. 257 Aof the Civil 
Procedure Code, 1882. 


(8) That as the agreement to pay interest was 
to come into operation if there was a breach of, 
or failure to fulfg, the primary agreement for 
the satisfaction of the decretal debt it was not 
a part of the primary agreement and, therefore, 
did not render the primary agreement void 
and could not affect the right to sue for the 
recovery of the principal amount. ° ° 


CHATRU ABAJI v, KONDAJI VITHAL, 1129 


„S. 278. See CONTRACT ACT, s. 15. 
472 


Ss 3 yl Z Decree—Executions- =-Sale of 
immoveable property—Death of judgment-debtor 
after attachment—Non-representation of his 
legal representative-Sgle proclamation—Se1 vice 
thereo{--Omussion of mcumbrances -Misrepresen- 
tation of value— Material irregularitigs—Court 
of Wards does not represent us ward unless it 
Ihs actually taken over hig eproperty— Order 
setting aside or refusing to sef aside sale—Final 
orders—Appeal to the King wn Counci{—Ss. 2, 
87, 311, 312, 586, 594, 595, and ch. 45, 





a“ 


£ 
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Civil Procedure Code—(continued). 


Where in proceedings to set aside a sale of 
immoveable property in execution of a decree 
the evidence established that subsequent to 
the death of the ejudgment-debtor, who died 
after the property was attached, no notice of 
any attachment proceedings was served on any 
person representing the appellant, the minor 
son and heir of the deceased party: that the 
directions as regards the service of the sale 
proclamation contained in the order for the 
proclamation of sale were not complied with, 
and that the schedule of the property attached 
to the proclamation under s. 287 of the, Code 
of Civil Procedure (Act XEY of 1882) contained 
no statement of the encumbrances to which 
the property was in fact liable and gave a gross 
valuation of the property, 


Heid, that those matters constituted material 
irregularities in publishing and conducting the 
sale within the meaning ofs. 311 of the Code 
and as it was proved that the appellant sus- 
tained substantial injury thereby the sale must 
be set aside, 


It was also proved that the Court of Wards 
had made an order taking ‘over the manage- 
ment of the Property of the appellant but had 
not in fgot taken over the property sold at any 
time, 


e 
Heid, that the interests of the appellant with 
regard to the property sold werehot represented 
by the Court of Wards and consequently his 
mother as his natural guardign was competent 
to institute proceedings inthe*’name of the 
appellant to set aside the sale. 


Held, also, that an appeal lies to His Majesty 
in Council from orders under ss. 311 and 312 
of the Cod& setting aside or refusing to set aside 
a sale of immoveable property. 


Held, also, that the definition of “ deoree” in 
8. 2 of the Code is not applicable to the word 
in ch, 45 thereof, wherein “decree” is equiva- 
lent to ‘decree, judgment or order,’ and there- 
fore the provision in s. 586 that orders passed 
under that section shall be final, does not 
restrict the provision of gs. 595 that appeals 
may be brought to the King in Council from 
final ordbrs. S 

TEKAIT KRISHNA PRASAD SINGH g. 
Mort ORAND. .515 


——-S, 312, See CIVIL PROCEDURE CODE, 
s. 811, 515 


GENERAL INDEX. 
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Civil Procedure Code—(continued). 


———.. S. 441— Guardian for the suit. 

The words ‘' guardian for the suit” in s, 441 
of the Code of Oivil Procedure, 1882, mean the 
guardian for the suit fora minor appointed by 
the Court as required by s. 443 thereof. 

KUNWAR PARTAB SINGH v. BHABUTI 
SINGH. 1001 


„S. 462—Guardian for suit—Suit for 
a declaration thata decree made in a previous 
suit is not binding and for restoration to original 
position— Specific Relief Act (I of 1877), s. 42. 

In cases to which s. 462 of the Oode of Civil 
Procedure, 1882. applies it is not sufficient proof 
that the exigencies of the section were ccm- 
plied with to show that the minor was described 
in the title to the suit as a minor “ under the 
fuardianship of a person named ” and that the 
terms of the compromise were before the Gourt, 
but there ought to be evidence that the atten- 
tion of the Court was directly called to the faot 
that a minor was a party to the compromise, 
and it ought tobe shown, by an order on peti- 
tion, or in some way not open to doubt, that 
the leave of the Court was obtained. In the 
absence of evidence to that effect the com- 
promise and the decree made in pursuance 
thereof must be declared not binding on the 
minor, who should be remitted to his original 
position, 





Where two minor defendants were described 
in the title of the suit as minors, ‘ under the 
guardianship of H,’ but no order was made by 
the Court as required by s, 443 of the Code of 
Civil Procedure, 1882, appointing the said H 
guardian for the suit for the said minors: Held 


‘that the said minors were not in law represent- 


ed in the said suit. 
* KUNWAR PARTAB SINGH v, BHABUTI 
SINGH, 1001 
. See HINDU LAW, PARTITION, 626. 
, S. 586. See CIVIL PROCEDURE 





CODE, $. 711. 515 
——_, S. 594. See CIVIL PROCEDURE 
CODE, s. 811. 575 
—, S. 595. See CIVIL PROCEDURE 
OODE? s. 811. 575 











(Act V of 1908), 
S. 2. See OINIL PROOEDURE.OODE, s. 311. 
575 





—, S, 9—Suit of Civil nature. 

The section does not contemplate that an 
award should not be filed merely because it 
deals with manpan, that is, matter relating to 
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Civil Procedure Code=(continued). |! 


a compliment or dignity for which the| Civil 
Courts have no jurisdiction to entertain a, suit. 
The policy of the law 1s to enable parties who 
by private arrangement settle a dispute to have 
that settlement made legally effective.|| Pro- 
vided that there is something to arbitrate on, 
that there is a reference and an award, the 
policy of the law is that that award, should be 
given effect to without minute inquiry by the 
Court. Disputes about manpan which cannot 
ba settled in the Courts can often be effectively 
settled by arbitration. 
RAGHAVENDRA v GURURAO. | 862 
, S. [I — Res judicata — Indian 
Evidence Act (I of 1872), s. 44—Expert opinion 
—Leotiers Patent, cl. 12— Surt for declaration 
that defendant was plaintif’ s wife—Leave under e 
cl, 12 not obtained—Judgment holding the surt 
badi in absence of leave and that the marriage not 
proved—Second suit for restitution of conjugal 
rights—Decision as to marrage not res judicata 
in the second suit. | 


The plaintiff filed a suit in the High Court of 
Bombay against his wife, the defendant, for a 
declaration that the defendant was his duly 
married wife and for an injunction restraining 
her from marrying any other person. A part 
of the cause of action had arisen in Bombay : 
but no leave was obtained under cl. 12/of the 


Letters Patent. The Court decided that the 








ant was not valid and binding on her ; and that 
it had no jurisdiction to hear the guit in 
consequence of the leave not having been ob-- 
tained. The decree, however, recorded only the 
first of these grounds, 


The plaintiff subsequently filed a suit, in the 
Court of the Subordinate Judge of Bhiwandi 
for restitution of conjugal rights and |ifor an 
injunction restraining the defendant) from 
marrying any other person pending the| dispo- 
salof the suit. The Subordinate Judge held 
that the second suit wag not barred|| by res 
judicata ; but thelower appellate Court beld 
that it was so barred. On appeal:— | 


Held, that the judgment in the first kuit was 
delivered by a Court not competent to 
it within the meaning of s. 44 of the 
Evidence Act, and that, therefore, 
of res judicata could not prevail. 

, ABDUL KADAR v, DULANBIBI. 672 
. See LIMITATION AOT, art. 124- 
i| -266 


deliver 
Indian 
the plea 
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Civil Procedure Code—(continued): _ . 
,S.60, See DEKHAN ÅÊGRIOUL- 

TURISTS RELIEF ACT, s. 22, 278 
. See INSURANCE POLICY. 320 


S. 70. See OIVÍL PROCEDURE 

CODE, O. XXI, 7. 100. 389 

8.73. See OIVIL PROCEDURE 

CODE, O. XXI, r. 89. 244 

. S, 82— Hindu temple—Scheme for 

future management — Practice — Exercise of 
discretion. 

Where the High Court, under directions 
given to it, framed a scheme for the future 
management of a Hindu temple, their Lord- 
ships held that it was very largely a matter of 


‘discretion affirmed the. scheme, subject to: 


certain modifications suggested by their Lofd- 
ships and assented to by the respondents, as 
the appellants had not satisfied their Lordships 
that discretion had been improperly exercised 
or that the High Court had not given due 
consideration to matters which they were 
directed to take into consideration, and dismiss- 
ed the appeal subject to those modifications. ' 
SEVAK KIRPASHANKAR DAJI v. GOPAL- 
RAO MANOHAR TAMBEKAR. . 18: 


„S. 89,0. XXIII, r. 8Suit—Par- 
ties to suet—Reference to arbitraivon without 
intervention of Court—Filing of award—Proce- 
e 

Whore a suit" 1s referred by the parties to 
arbitration without the ‘intervention of the 


Court and an awagd 3s made, the party who 


wishes to enforée the award should apply to 
the Court and prove to its satisfaction that the 
adjustment which he sets up was justly, legally 
and properly arrived at : 


The words.‘ any other law for the time being 
in force’’ in s. 89 of the Civil Procedure Code 
are applicable to O. XXIII, r. 3, of the Code. 

HARAKHBAI v. JAMNABAI, 340 


, S, 98—Preliminary finding—No 
decree drawn up— Appeal against finding not 
preferred—Party not precluded from appealing 
aganst tt in the final appeal—Practice amd- 
procedure—Issues—Duyty of raising issues. ` 
Ina suit, a preliminary issue was “raised as 
to whether the plaintiff was gn agricélturist. : 
It was found in the affirmative, but. no decree 
was drawn up in accordance with that prelimi- 
nary finding. The trial proceeded on merits 
and ended in a decree. On appeal, thee lower 
appellate Court held that the plaintiff was not? _ 
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Civil Procedure Code—(continued). 


an agriculturist and varied the deoree, The 
plaintiff appealed to the High Court contending 
that the lower appellate Court was wrong in 
going into the preliminary point at all :— 

Held, that thera could be no appeal under 
8..97 of the Civil Procedure Code, from a prelimi- 
nary finding, unless a formal deoree was drawn 
up; that it was the duty of the Court to draw up 
the decree; and that therefore the lower «ppel- 
late Court was empowered to hear and decide 
the point in the appeal. 


SAKHARAM VISHRAM v. SADASHIV BAL- 
SHET, 382 


,S, 102—Suit to recover share in 
Kulkarni Vatan—Suit of Small Cause Court, 
natute—Second appeal— High Court. 


The plaintiff sued to recover Rs. 80, her share 
in a Kulkarni Vatan which was received by the 
defendant (also a sharer) who had not paid the 
plaintiff her share for a certain number of 
years. The defendant admitted that the 
plaintiff had a share and that he had received 
it, but dispute’ only the quantum of tha share, 
Her olaim was decreed in both the lower 
Courts. On second appeal, she contended that 
no second appeal lay to the High Oourt:— 


Held,*that the suit was for money had and 
received byethe defendant for the use of the 
plaintjff ; that the claim was of a Small Cause 
Court nature; and that the claim being under 
Rs, 500 no second appeal lay. me 


BHIKAJI HARI v. RADEA BAI, 


, Ss. 107, 149, O. VII, r. 11 (c) — 
Memorandum of appeal—Insufficient stamp— 
Presentment of appeal on the last day—Rejec- 
tion of apaeal—Court must give time to pay up 
deficiency. ay. 

Where an appeal is presented on an insuffi- 
ciently sthmped memorandum on the last day 
allowed by the law of limitation, the Oourt 
must not reject fhe memorandum for want of 
stamp, but must allow the ap®ellant to make 
up the deficiency in stamp, as provided in 
O. VIL, r. 11 (c), and s. 107 of the Civil Proce- 
dure Code, 1908, ° 

AGEUT RAMOHANDRA v., NAGAPPA BAB. 
x 902 


——, Sr 109—Leave to appeal to the 
Privy Council —Value of the subject-matter— 
Suit fer accounts — Jurisdiction — Bom, Civil 
Courts Act (XIV of 1874), 8. 24 —Court-Fees Att 


2 


803 
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Civil Procedure Code—(continued). 


(II of 1870), s. 7 (IV) (f)—Suits Valuation 
Act (VII of 1889), s. 8—Questions of public 
importance. s 


The amount or value of the subject-matter 
of a suit cannot be larger than what the Court 
in which that suit is brought has jurisdiction 
to try and deoree. 


In a suit for accounts valued at Rs. 101 for 
Court faes and filed in the Second Class 
Subordinate Judge’s Court, it may be open to 
the plaintiff to show that its value is in excess 
of Rs. 101 upto, but not beyond, Rs 5,000. 
The Court could not have decreed a sum in 
' OXCOBS of Rs. 5,000. 


What is contemplated in ol. (ce) of s. 109 of 
the Civil Procedure Code is a class of cages in 
which there may be involved questions of 
public importance, or which may be important 
precedents governing numerous other oases, or 
in which, while the right in dispute is not 
exactly measurable in money, it is of great 
public or private importance. 
HIRJIBHAI ANKUBSARIA vV. 
GINVALLA. 


JAMSHEDJI 
1021 





,S. 110, See CIVIL PROCEDURE 
CODE, s. 109. 1021 





, S. 115, O. XXIII, r. 1—Suit— 
Withdrawal—Closing of evidence—Plaintif 
given tyme after close of evidence to produce docu- 
ments to counteract defendant’s documents—Non- 
production of documents—Surt cannot be allow- 
ed to be withdrawn with permission to file a fresh 
suit. 


After the witnesses of both the plaintiff and 
the defendant had been examined; the Subor- 
‘dinate Judge gave time to the plaintiff to 
adduce documents in rebuttal of those filed by 
the defendant. At the expiry of the period the 
plaintiff represented to the Court that the docu- 
ments had not been obtained; and on his 
application, the Subordinate Judge allowed him 
to withdraw from tha suit with liberty to 
institute a fresh suit on the same subject- 
mattar : 


"Held, that the Subordinate Judge had acted 
with material irregularity in the exercise of his 
jurisdiction, inasmuch as he erroneously allow- 
ed the plaintiff to try and produce documents 
to counteract those produced by the defendant 
after the hearing was finished; and that the 
failure to produce them was not a sufficient 


° ~ 
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ground for allowing the plaintiff to put the 
defendant to the trouble and annoyance of a 


fresh suit, Ri 


BAr KASHIBAI v. SHIDAPPA | |ANAPA 
PUJARI. : 823 

+ 5.149, See CIVIL PROÇEDURE 

OODE, s. 107. it 902 


, S.151, O. XXII, r. 3— Sdit-- Non- 
appearance of the plaintif —Dismissal of sut for 
dejauli—Death of the plang — Mistake _ 
Inherent powers of the Court—Legal hepresen- 
talive—Application for substitution—Priactice. 


Where the fact that the plaintiff was dead 
was unknown to the Judge, who dismussed the 
suit for non-appaarance of the plaintiff and the 
deceased plaintiff’s son apphed within six 
months under the Indian Limitation Act (Ix 
of,1908), sch. I, art. 176, to have his name 
substituted in place of his dece ased! father 
under the Code of Oivil, Procedure ih V of 
1908), O. XXIT, r. 3:— 

Held, (1) that the Rules or Orders of the Code 
dealing with the case of non- appearanice ofa 
suit or were inapplicable to the situation! which 
arose when the suitor was dead, tht upon be- 
ing pointed out the mistake ıt was the ‘duty of 


. the Court to rectify it, and thas the application 


for substitution should be granted and the 
suit proceeded with. t 
(2) Thatıquite apart from s. 151 of the Code 
of Civil Procedure, 1908, the Court possessed an 
inherent power to rectily the mistake which had 
been inadvertently committed, but thatisection 
could be properly invoked and, apart from 
points of procedure and otherwise, should be 
taken advantgge of. l 
RAJA DEBI BAKHSH SINGH v. HABIB 
SHAH. : _ 640 
—~—, 0. I, r. 3-Misjowunder of! causes 
of action—Claw for Stridhan can be ‘jomed 
with a claim for maintenance—Practice.t' 
There is no misjoinder of causes of act on if 
a Hindu widow sues in one suit the co-paroen- 
ers of her deceased husband to recover her 
stridhan property improperly or legally de- 
tained by them and also to enforce her right of 
maintenance out of the estate of thei joint 
family of which during his lifetime her hus- 
band was a member, ! 





JANKIBAI v. SHRINIVAS GANESH. || 684 
| 
—,0.1L 1,3. See CIVIL PROCE- 
DURE (ODE, O. I, 7. 8, i| 684 
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Civil Procedure Code — (continued). 





—, r. 5. See CIVIL PROCEDURE 
CODE, O. I, r. 3. 684 
, 0. VII, r, 2-Plaint—Valuation 


of clam. A 


The approximation in the amount sued for, 
required by O. VII, r. 2 (2) of the Civil Proce- 
dure Code, may be a roughand ready approxi- 
mation such as the plaintiff in any given case is 
able to give. 


BAI HIRAGAVRI v. GULABDAS. 


———_, 0. VII, r, 1—Court Fees Act (III of 
1870), $. 7 (w), (f)—Suils Valuation Act (IX of 
1887), se 8—Suit for dissolution of partnership 
and for accounts — Valuation of claim for Court 
fees and jurisdiction—Amendment of claizn — 
Dismissal of surt. 


1123 


In a suit for the winding up of a partnership 
and for accounts, the claim for Court fea pur- 
poses was valued at Rs. 180, while for the 
purposes of jurisdiction ıt was valued at 
Rs. 10,000. The Court ordered the plaintiff, 
under O. VII, r. 2 of the Civil Procedure Code, 
to state approximately the amount sued for. 
The plaintiff having valued it at Rs. 180, the 
Cours rejected the plaint under O. VII, r. 11 
(b) of the Civil Procedure Code :—e 


Held, reversing the decree, that it was wholly 
unnecessarysfor the plaintiff to fix any value 
for the purposes of jurisdiotion, nor could the 
value, which thaplaintiff fixed for the purpose, 
have any real effect; and that the plaintiff 
should not be prej@dicei or damnuified, because 
he added to the plain: a computation which it 
was unvecessary for him to give. 


BAI HIRAGAVRI v, GULABDAS: 1123 
,O. VH, r. HI (c). *See OIVIG 
PROCEDURE CODE, s. 107. 902 





—, 0. VIII, r. 
HIGH COURT (O, 8S.), 7, 105. 


—— _, 0. XX, r. 89 —Execution— Sale 
—Proceedings t8 set aside 
Notice to all partses—Decree- holder—Interpreta- 
teon—A person having claim for rateable distri- 
bution under s. 73 not @ecree-holder. . 


The deposit referred to in O. XXI, ¥ 89 of 
the Civil Procedure Code, 1908, must be made 
within thirty days from the dafeof sale., It is 
not necessary that notice required to be given 
under r, 94 must be given within thirty gays of 
tht date of sale. Once notice has been given 


10. Sec BOMBAY 
126 


sale—Deposit—_ 


\ 
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of the application under r. 89 to all persons, the 
Court has full authority: to set aside the sale. 

The term ‘ decrae-holder’ in O. XXI, r. 89, 
means that persom alone for satisfaction of 
whose decree the sale has been ordered, and 
does not include other persons who would 
have a right to claim rateable distribution 
out of the sale-proceeds under s. 73 of the 
Civil Procedure Code. 


GANESH BAB v. VITAAL VAMAN. 944 


—— —, r. 92. See CIVIL PROCEDURE 
CODE, O. XXI, r. 89. 244 


——,, 0. XXI, r. 100 —Decree— Haecu- 
tion—Proceedings transferred to Collector— 
Wrongful dispossession—Application to be made 
to Collector and not to Court. 

O. XXI, r. 100 of the Civil Procedure 
Code, 1908, has no application to a case where 
the execution of the decrea has been transferred 
to the Collector, and he has acted under the 
powers conferred on him by the local Govern- 
ment under s. 70 of the Code. 

Where a person is wrongly ousted or dispos- 
sessed under the Collector’s order, he may 
apply to the Collector and not to the Court, 
complaining of such ouster or dispossession. 

The Collector executing a decree is not a mere 
mimisteriale officer charged with the duty of 
selligg property under the directions of the 
Court, but the whole execution of the decree 


i r b y E M 
is transferred to him, and the, Court cannot “to the plaintiff certain portion of the joint 


, family property. 
. plaintiff having attained majority declined to 
' be bound by the award, 


interfere or exercise any of tke powers conferred 
on him.. : 7 

RaGHO CHANDRARAO v. HANMATI 

CHANDRARAO. ° y 389 


——ņz 9. XXII, r. 3. See CIVIL PROOB- 
DURE CODE, s. 151. . 640 


—— 0O. XXil, r. 4—Alternative defences 

— Legalerepresentative of defendant may choose 

either defence— Practice— Admission—Estoppel 

— Ejectment suit—Plaintig to rely on has title 

alone — Wall — Signature — Acknowledgment — 
° Succession Att (X of 1565), 8. 50. 

. Where a party to a suit defends the su:b on 
one defence and also orfan alternativa defence, 
his legal representative may, on his death, 
rely upon eitHer the one,or the otherof the 


defences, é ° 
e . 


The express admissions of a prrty to a suit, 
or admissions implied from his conduct, are 
eyidence, and strong evidence against him ; But 


ĠENERAL INDEX. 


' DURE CODE s. 89. 


, AGRICULTURISTS ACT, s. 15 B. 





' Civil Procedure Code (continued). 


he is at liberty 'to prove that such admissions 
were mistaken or were untrue, and is not estop- 
ped or concluded by them, unless another per- 
son has been induced by them to alter his con- 
dition. ` 

In an ejectment suit the plaintiff can only 
suoceed on the strength of his own title. He 
cannot abandon his own casé and adopt that 
cf the defendant and claim relief on that 
footing. 


be 

It ia a suffisient acknowledgment by a 
testator of his signature to his will, if he makes 
the attesting witnesses understand that the 
paper which they attest is bis will, even though 
they do not see,bim sign it. 
BALMUKUND KESURDAS v. BHAGVAN- 

DAS KESURDAS. 209 


———, 0, XXXII, r. 7—Agreement’ to 
refer to ar butration—Award—Minor plaintiff— 
Leave of the Court not obtained —Flaintiff not 
bound by arbiimption. 


In a suit for partition brought on behalf of a 


‘ minor plaintiff, his next friend and mother 


gave a Mukhtyarpatra in general terms to a 


, male telative of hers, During the progress of 
| the suit, the Mukhtyar without complying with 


the terms of O. XXXII, r. 7, by bringing to 
the notice of the Court that he was acting on 


‘behalf of a minor, agreed to a reference to 


arbitration, The umpire made an award giving 


Ta the 


meanwhile, tha 


Held, that the plaintiff was bntitled to set 
aside the award, for the reference to arbitration 


; and the award, being “agreements, required the 


express leave of the Court under O. XXXII, 
r. 7 of the Civil Procedure Code of 1908 to have 
validity against the minor plaintiff. 

ATMARAM YEKOBA v., BHIGA GANPAT. 228 


, O. XXIII, r. 1. 
CEDURE CODE, s. 115. 





See CIVIL PRO- 
523 





, O. XXIII, r. 3. See CIVIL PROCE- 
340 


, 0O. XXIII, r. 3. See DEKKHAN 
768 





—_—— , 0. XXXIV. See LIMITATION ACT, 
ait, 181, E 


841 


1185 


1156 


Civil Procedure Code—(continued). 


———, 0. XXXVIII, r. 5~Decree— 
Execution—Attachment before judgment - Judg- 
ment-debtor dung after decree—Property pass- 
ing by survivorship—Subsequent execution pro- 
ceedings cannot defeat the right of survivorship. 


The plaintifi brought a suit on a,’ ‘money 
claim against B; and during the course of the 
suit obtained attachment before judgment on 
the 28rd Ootober 1906. A decrea was passed i in 
plaintiff’s favour on the Ist Novembet 1906. 
B died in 1907 in union with his joint ' family. 
The plaintiff applied to execute the decree i in 
1909 and 1911, when 8, a member of fhe 00- 
parcenary, contended that B’s interest! in the 
property had survived to hım on B’s death, 

Held, allowing the contention, that the 
plaintiff had taken no measure to which could 
be attributed the effect of defeating 9! s right 
by-survivorship; and that the attachment be- 
fore judgment could not by itself serve to defeat 
that right, 

Semble.—The right of survivorship is Leteate 
ed in a case, where, @ parc@ner’s interest 
having been attached in hig lifetime under a 
deorea obtained against him for his separate 
bond-debt, and a sale having subsequently been 
held under the attachment, the judgment- 
debtor dies between the dates of the attach- 
ment in execution and tha sale, o 

SUBRAO MANGESH v. MAHADEVI MANJI 
BHATTA, l 848 


, O.XLI, r. I 1-—Summary dismissal 


of appeal— Lower appellate Court—Judgment, i 


necessity of writing—Civil Circular 51. | 
In dismissing an appeal under O. XLI; r. 11 
of the Civil Procedure Code, the appellate: Court 
should write a judgment, as required by Onvil 
Circular 51 of 1890, | 
HANMANT v., ANNAJI. i 765 
, Oross- objections— Respondent filing 
cross- objections agains! co-respondent FEN actice. 
The cross-objections provided for by o. XLI, 
r. 11 of the Oivil Procedure Code of 1908, are 
objections which are aimed against an appellant 
from a decree of a lower Court and are not 
objections against a co-respondent. be 
In exceptional cases the rule may be rélaxed 
go a8 toallow cross-objections by a respohdent 
against a co-respondent. But, eross-objections 
cannot be allowed as agaiost a co-respondent 
where the respondent could have preferred Ss 
by way of appeal. , 
NURBSEY VIRJI v, HARRISON. 


781 
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, O. XLI, r. 33—Fowers of Appeal 
Court—Decree against the estate of the deceased 
represented by a wrong heir- Sale of the estate 
in execution—Sale and decree are nullity— 
Refund of purchase-money from decree- holder. 





A Oourt has uo jurisdiction to sell the pro- 
perty of a person whois the heirofa deceased 
person but 18 not madea party to the suit 
brought by the creditor of the deceased against 
his estate; and the decree and the sale in exe- 
cution of the decree are, therefore, a nullity as 
against the heir, 


The purchaser at the auction sale held in 
execution of such a decree is entitled to proceed 
against the decree-holder and claim a refund of 
the money which has gone into the pockef of 
the decree-holder with interest from the date 
of payment until repayment. 

PREMRAJ MOTIRAM v. JAVARBMAL GOMA- 
JI. 41 


, Sch, Il—Arbitration—Award. 
The second schedule to the Civil Procedura 
Code does not apply to or contemplate a refer- 
ence to arbitration by parties toa suit which 
is pending, outside of the suit and without the 


intervention of the Court, . 
HARAKHBAI v., JAMNABAI, * 340 
—-, Sch. IlI, S. 20—Awdrd—Filing 


in Court—Suit of a cwil nature—Manpans, 
arbutraiion of —Bensions Act (XXIII of 1871) 


Arbitration without Collector’s certeficate— 


Arbitration, e 


S. 20 of the second schedule to the Civil 
Procedure Oode, 1908, is devised for the 
purpose of enabling, where the subject-matter 
of the award lies within more than, qne juris- 
diction, any Court within whose jurisdiction 
a part of the subject-matter lies to direct that 
the award be filed, . 


The section does not contemplate that an 
award should not bə filed merely because it 
deals with manptn, that is, matter relating , 
to a compliment or dignity for which the civil 
Courts hava no jurisdiction to entertain a 


Bult. , . 


The policy of the law is to enable partifs who 
by private arrangement settle a dispute to have 
tha@sattlement made legally effgosive. Provid- 
ed that there is something to arbitrate on, that 
there is a reference and an award, the poticy of 
thflaw is thatthat award should be given effect 
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to without® minute inquiry by the Court. Dis- 
putes about manpan which cannot be settled in 
the Courts oan often be effectively settled by 
arbitration. . 

The parties are at liberty without in any 
way going against the words or the spirit of 
the Pensions Act, 1871, to agree amongst 
themselves that when the cash allowance is 
received from Government it shall be distribut- 
ed amongst them ina certain way. Such an 
atrangement embodied in an award can be 
filed in Court. ; 

RAGHAVENDRA AYYAJI v, GURURAO 
RAGHAVENDRA., 362 


Co-accused, Confession of. See EVIDENCE 
Acq, s. 80. 975 


Coasting Vessels Act (XIX of 1888), Ss. 4 
7—Certificate of Registry—Certificate in father’s 
name--On father’s death, his son though joint 
and carrying on business in the same name must 
obtain new certificate, 


A certificate of registry of a crait was issued, 
under s. 7 of the Coasting Vessels Act, 1838, in 
the name of a person who traded jointly with his 
son. On his death, the son oarried on the busi- 
ness as before in the father’s name ; and did not 
obtain a fresh cartifioste for the craft. He was 
accordingly prosecuted for plying the craft 
without a cErtificate, under r. 18 of the Aot; 
but was acquitted by the Magistrate, The 
Government having appealed :z- 

Held, that the oraft having beea registered in 
the father’s name as sole ower, the ownership 
passed in the event of his death to his son 
who was bound to obtains a certificate under 
s. 4 of the Coasting Vessels Act, and that the 
son had, therefore, committed an offence 
punishable under s. 18 of the Act.. 

EMPEROR v. HARIDAS LAKSMIAS. 


Coercion. See CONTRACT AOT, s. 15. 


994 
472 


Collector, executing a decree of Civil Court 
is nota gninistrial officer. Seg CIVIL PROOE- 
DURE CODE, 0. XXI, r. 100, ; 389 


2=———, power of, to evict summarily, arises 
only when the possessions is wrongful or n con- 
travention of the provisions of the Act. See 
GUJRAT TALUKDARS ACT, s. 81, 378 


Collision, liability for. See RAILWAY AGT 
s. 101. s a702 


_ Commnittal of case to Court of Sessions See 
CRIMINAL PROCEDURE CODE, 8. 206. 998,699 
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Compensation for acquisition of land. See 
LAND ACQUISITION ACT. 845 


Compromise, ordering payment of whole sum 
on farlure to pay instalment. See DBKKHAN 
AGRICULTURISTS RELIEF ACT, s, 15B. 768 


Compulsion, money paid under. 

A payment made under the force of execution 
proceedings is a payment made under compul- 
sion and can be recovered back. 

KANHAYA LAL v, NATIONAL BANK OF 


INDIA. 472 
Confession of Co-accused, See EVIDENCH 
AOT, s. 80. 975 
, value of, See EVIDENOE. 910 


Consent of reversioner to an alienation by a 
Hindu widow., See HINDU LAW, ALIENA- 
TION. 1142 


Consideration, Ses CONTRACT, 452 
—, failure of, limitation governing suit 
See LIMITATION ACT, art, 97. 559 


—, in Negotiable Instruments Act in- 
cludes existence of antecedent debt. See NEGO- 
TIABLE INSTRUMENTS ACT, 9. 118. 833 





on. 





insurance 
948 


Construction of Statute — Limitation 
Act—Applicability of. 

The law of limitation applicable to a suit or 
proceeding is the law in force at the date of the 
institution of the suit or proceeding unless 
there is a distinct provision to the contrary, 


Construction of clause in 
policy, See CONTRACT ACT, s. 28. 


Held, accordingly, that the question whether 
an acknowledgment dated 1866 was binding on 
the defendant must be decided according to 
the Act XV of 1877 which was in Yorca at the 
‘date of the institution of the suit in 1907 and 
not according to the Act XIV of 1857 which 
wasin forse when the askoowledgment was 
made in 1866. 

LALA SONI RAM v. KANHAIYA DAL, 489 


—Huisting Acts should be harmoni- 
ously construed. 

Where a later Act of Legislature does not 
purport or affect to supersede an earlier Act 
tht Court will endeavour to read -the two 
enactments together and to avoid conflict if 
possible. 

RANGACHARYA v. DASACHARYA 
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‘Contract, Consideration, want of—Suit to 
enforce hypothecation bonds—Securities for 
which no consideration passed should not be 


l| 
l l 
I 
i188 
Contract—(continued). ` ` i 
made securities for money advanced under 
another agreement between the sams parties. 
2 | 


Where in a suit for sale under s. 88|of the 
Transfer of Property Act (LV of 1882) of immo- 
vert le property mentioned in two hypothécation 
bonds the proved facts were that the plaintiff 
and the defandant agreed that in consideration 
of the plaintiff defraying a share of jthe ex- 
penses of some litigation between the defendant 
and one K.B. the defendant should |grant a 
lease to the plaintifi’s brother of a share in a 
certain mouza, and should when the litigation 
was concluded execute a sale deed of that 
share to the plaintiff, that under the; agree- 
ment the plaintiff paid certain sums of money, 
tothe defendant, who put the plaintiff in 
possession of the said share under a petpetual 
lease, that the bonds in suit were) subse- 
quently to the agreement and before the 
termination of the litigation given to be used 
should the defendant refuse to execute the 
sale deed, that the defendant was successful 
in the litigation and had always been | ready 
to carry out the agreement oa this part, The 
Subordinate Judge found that’ there was no 
consideration passed for the bonds, but, in 
view of the fact that plaintiff had paid certain 
expenses of the litigation, gave the plaintiff a 
decree upon the bonds for part of his|claim, 
and as to the remainder of his suit dismissed 
it. The High Court on appeal found that 
fhere was no consideration passed for the 
bonds in question and dismissed the plaintrfi’s 
suit :— 4 


i 





Held, that no consideration pasrel |for the 
bonds; that’ securities in respect of which 
there was no consideration ought not to be 
made, as was done by the Subordinate | Judge, 
securities for the expenses which wera] defray- 
ed by the plaintiff in litigation between the 
‘defendant and K.B.; and that the plamtiff’s 
suit must be dismissed. 


LALLU SAHI v, 
BHARTHI. 


MAHANT RAJBANS 
|| 468 
tle 


-—-, Rescission of —Fraud. È 


' 
' 
i 








Fraud in the performance of a contract, 
apart from its making, 1s no ground for reacis- 
‘sion and restoration of the parties to the position 
in which they ware bafore the contract was 


‘entered into. , 


JAMSETJI v. HRIJIBHATI, 192 
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Contract—(coneluded), 
e 


Wagering—Forward dealing in 
linseed—Test of wagering contract—Pukka 
Adatia—Plea of wagering against him by his 
client. . 


When a forward commercial contract, regular 


' in every outward particular from first to last, 


is repudiated by one party on tho ground that 


' it is a wager, the Court should always inoline 


strongly to take the contract tə be in reality, 
what upon its face and form it appears to be. 
If should be a matter of great difficulty, and 
always ‘against the inclination of the Court, 
to convince it that the apparent rectitude of 
the documents is not asreal asitis apparent. 
A Court should not be so eager to strain the 
judicial machinery to its utmost limits, toepry 
microscopically iato the minds of men, to open 
up a hundred trausaciions in the hope of 
throwing light on one, to alarm great markets 
and unsettle commeres, in or ler that ifat Jast 
this wide ranging quest succeeds, a dishonest 
gambler. may be excused from paying what, 
whether legally or not, he is morally bound 


to pay. 
BHAGVANDAS PARASHRAM v. BURJORIL 
RUTTONJI BOMANUI. 85 





. See PAKKA ADATIA, ‘85, 716, 750 


Contract Act (IX of 1872)—Swuit by person 


not party to contract, based 


There is nothing in the Injian Contract. Act, 
1872, to show anintention that a person not a 
party to the contr&ct oan sue on it, 


SHUNKAR v. UMA BAL. 820 


—— _, S. 15 + Involuntary payment — 
Money paid to remove atla hment— Swit to 
recover back money so patd—Causeeof action 
—Coercion—Remedy against wrong-doer—Code 
of Civil Procedure (Act XIV of 1882), s. 278 
et seq,--Practice—Demurrer. . 


A payment mada under the force of exeou- 
tion proceedings B a payment madp under 
oompulsion and can be resovered back. ‘ 


The plaintiff by his plaint alleged that the 
defendant, who had optained a decree against 
a third person, obtained an attachment against 
certain property and took pogsession¢ of it to 
obtain satisfaction foc the balance then unpaid 
under such decree; that he te plainéiiff was 
the sole proprietor of the property and that he 
paid into Court under protest the sum @laimed, 
freed his property from attachment, and 


tt ee tie 
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Contract Act —(continued). 


brought tho action olaiming return of the 
money so paid and damages for the illegal acts 
of the defendant , 


Held, that such payment on the part of the 
plaintiff was involuntary, that an action lies 
against the defendant to recover back the money 
and that the plez of the defendant, that the 
plaint discloses no caase of action, must be 
overruled. 

Held, also, that the word “coercion” in s. 72 
of the Indian Contracs Aot (1X of 1872) is used 
ia its general and ordinary sense as an English 
word and its meaning is not controlled by the 
definition of *‘ coercion” ın s. 15, which defiat- 
tion 1a expressly inserted for the special object 
of applying to s, 14, i.e., to defiae what 1s the 
criterion whether an agreement was made by 
consent extorted by coercion and does not 
control the interpratation of ‘‘coarcion’’ when 
the word 18 used in other surroundings. 


Held, finally, thatss, 69 and 70 of the Indian 
Contract Act do not refer in any way to 
plaintifi’s remedies against the defendant- 
wrong-doer and are therefore wholly irrelevant 
to the question whether the plaint discloses a 
cause of action, 

The defendants also contended that the 
Civil Procedure Code (Act XIV of 1882; required 
the plaiatiff to proceed under the group of 
sections commencing with s. 278 and that 
that was his only remedy :— e 

Held, that the procedara Təferred to was 
merely permissive, but the rop that such a 
procedure was open to the plaintif if he chose 
to adopt it interfered in noeway with his right 
to take any other lawful alternative. 

Kangaya Lab v. NATIONAL BANK OF 
INDIA, LIMITED. : 472 


——,, S. 28 — Policy of Insurance — 
Covenant forbidding suri af not instituted with- 
én certain teme— Forfeiture condition valid, 


One of the conditions of a policy of fire 
insurance provided : ‘*1f the clatm be made and 
rejected and action or sub be not commenced 
within three months after such rejection all 
benefit under the polic shall be forfeited,” 
Aclaim.made under the policy having been 
rejected on 20.h April, 1911, a suit to enforce 
the claim was 2t commenced till the 14h 
August,’ 1911 :— $ ` 


Held, that the suit was barred by the condi- 
tion of forfeiture above referred to. and that that 
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condition was not within the scope of s. 28 of 
the Indian Contract Act, 1872. 


Per Scott, C. J.—Section 28 of the Indian 
Contract Act, 1872, contemplates the suspension 
permanently or temporacily of the usual reme- 
dies for the enforcement of legal rights. It 
aims at the prohibition of agreements which 
could only operate so long as rights were in 
existence. Tha section 13 aimed only at 
covenants not to sue at any time and covenants 
not to sue for a limited time, which had 
given rise to difficulty in England. 

Per Batchelor, J.—Tae phrase ‘thus enforce 
his rights,” in s. 28 of the Indian Contract 
Act, refers to the enforcement by the usual 
legal proceedings in the ordinary tribunals. 

« THE BARODA SPINNING & WEAVING CO., 

LTD. v., The SATYANARAYAN MARINE 

& FIRE INSURANCE CO., LTD. 948 

, S. 55—Contract to sell lana—Time 

made essence of the contract under the agreement 

— Earnest money, forferture of, af contract not 
completed. 

Where in an agreement for sale and purchase 


of land the vendee stipulated—‘‘ should I not ` 


pay the amount within the fixed period given 
then Ishall have no right to Rs. 4,000 paid 
thisday to you under this bargain paper as 
earnest money on account of sale;’’ 16 was held 
that the stipulation made time the essence of 


` the contract and that the vendor was entitled 


to retain the earnest-money if the contract was 
not completed within the tıme agreed upon 
between the parties owing to unreasonable 
delay on the part of the vendee. 





BURJORJI DHUNJIBHAL v. JAMSHED 
K, IRANI. z 405 

i , S. 69. See CONTRACT ACT, 
8. 15. X 472 
, S. 70, See CONTRACT AOT, s. 15. 

472 

— , S. T2. See CONTRACT ACT, 
s. 15. 472 


———, Ss. 102, 103—Railway-receipt a 
document of title within the meaning of s, 108 of 
the Indian Contract Act— Assignment of a rail- 
way receipt by endorsement—Right cf an unpaid 
vendor —Transfer of Property Act (IV of 1882), 
ss, 4 and 187. 

C purchased cotton from the defendant R at 
Bagalkote. The cotton was to be carried by a 
Railway Oompany up to a certaih port and 
then bya Steamship Company to Bombay, 
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and was to be delivered thera to O. The Rail- 
way Company passed receipts for the mixed 
transit by land and sea, The cotton was con- 
signed to O and he drew Huadies for its pay- 
ment on receiving the railway-receipts. Subse- 
quently C in consideration of advances from 
the appellants assigned tham the railway- 
receipts by endorsement. While the cotton 
was In transit, C became insolvent and the 
Hundies were dishonoured. R thereupon wired 
to the Steamship Company to deliver the cotton 
to his agent in Bombay and not to C, claiming 
the cotton back as unpaid vendor, The appel- 
lants also claimed it onthe ground that they 
had made advances in good faith upon ‘the 
railway-receipts whish were by custom recog- 
nised as documents of title to the goods for 
which they were passed. The Steamship Com* 
pany thereupon filed interpleader suits. The 
Courts of firat instance held that the railway- 


receipts were nət documents of title, within the | 


meaning of s. 103 of the Indian Contraot Act, 
and R was, therefora, entitled tg tha cotton as 
unpaid vendor, On appeal :— 

Held, (1) that the railway receipts ware 
“ instruments of title within the meaning of 
s. 103 of the Indian Oontract Act, as they were 
documents under which the cotton was received 
for a mixed transit by land and sea, and as 
they were assignable by endorsement under 
one of the conditions printed on them, 

(3) That the railway-receipts fell within the 
second part of the Ezplanation to s. 137 of the 
Transfer of Property Act which, in virtue of 
s, 4 of that Act, was to be taken as part of the 
Indian Contract Act, ag one of the conditions 
on them authorised the consignee to appoint 
any persóns Hie desired to take delivery of the 
cotton, ‘i . 

S. AMARCHAND & CO. v. RAMDAS 
V. DURBAR. 890 


, S. 241—Loan— Property of deceas- 





ed partner. 

Property left by a deceased ‘partner and used 
in the business is a loan under s. 241 of the 
Indian Contract Act. 


' JAMSETJI v. HIRJI BHAL . 192 
Contributory negligence. See NEGÊI- 
GBNOE. | 252 


Conversion by the Bank. See PLEDGE, 1 
Corroboration essential to confession by 
co-accused, See EVIDENCE AOT, s. 30. 975 
"a evidence of accomplice, See 
EVIDENOE ACT, s. 30, 288 
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Costs — Matrimonial suits—Practice. 


Per Soctt, C. J.—In matrimonfal causes, 
the fund paid in by the hifsband in Court is for 
the benefit of the wife’s attorney, and she is 
entitled to have it so applied whatever the 
result of the litigation, provided of course that 
the attorney is in no way to blame. 


NUSSHRWANJI v. ELEONORA WADIA. 
593. 


Crown a party. 


When the Crown is a party to an appeal, the 
general rule is that the Orown either pays 
nor receives co3ts, unless the case is governed 
by some local statute or there are exceptional 
circumstances justifying a departure from the 
general rule, 

VAITHINATHA PILLAI v. 
EMPEROR. 310 


Court Fees Act (III of 1870), S. 7 (iv) (Ð. 
See CIVIL PROCEDURE CODE, s, 109, 1021. 


. See CIVIL PROOEDURE CODE, 
O. VII, 7. 11 (b). 1123 


Criminal Procedure Code (Act Vof 1898), 
S. 89—Accused, absconding of ~Praclamation 
by Magistrate—Altachment of property—Pro- 
ceedings to release attachment—Pergod. 


Under £. 89 of the Criminal Procedure Code, 
it is necessary that the proof that ‘the accused 
person has not absconded should be offeted or 
given within twa years of the date of the attach-. 
ment. Itis not’enough to show that ‘within 
that period the ac®used person appeared volun- 
tatily or was apprehended or brought before tha 
Court. The adverbial phrase ‘‘ within two 
years from the date of the attachment” qualifies 
not only the word ‘‘appears’’ but also the word 
'‘ proves ° which is connected with*the word 
“appears” by the conjunction “and,” 


For the purposes of tha section dt is not 
necessary that the absconding accused should 
himself personallygapply for the restoration of 
his property: th® application can aa ade by 


any one on his behalf, 
e 


The section contemplates and requires proof 
that the offender did not abscond or conceal 
himself for the purpose of avoiding arrest, and 
that he had not such notice of the proclama- 
tión as to enable him to attend Within the time 
specified., ‘ 

In re NILKANTH RAMQHANDRASKULE- 

ARNI. 176 
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Criminal Procedure Code —(continued). 
, S. 133 — Magistrate— Inquiry— 





Jurrsdsctton, 


Under s. 188 et seq. of the Oriminal Pro- 
cedure Code, 1898, the inquiring Magistrate 
has to consider whether there is for there ia not 
a bona fide private claim to title. If he finds 
that there is such a bona fide claim, he is 
debarred from proceeding further. But if he 
is of opinion that there is no bona fide claim of 
Private title, he is to proceed as indicated i in 
the sections of the Code. 


It is not competent to the Magistrate in such 
an inquiry to select certain evidence, to discard 
other evidence on the grouad that even if taken 
by him he would not believe it, and then to 
proceed to determine the very question of title 
involved. 


° Inve DNYANOBA PONDRANG BAMNE. 57 


, S. 147— Dispute as to8easement— 
Privy — Right to use prwy — Magistrate ~ 
Jurisdiction, 

Under s. 147 of the Oriminal Procedura 
Code, 1898, a Magistrate is restricted to inquir- 
ing iato disputed rights of the use of '‘ land fand 
Fater, ” which expression doesnot iaclude a 

4 privy.” i 

In re SHANKAR SADASHIV KATRE, 329 


—. S. 195—Penal Code (Act XLV of 
1860), ss. 193, 511—Court—Sanction for prose- 
cution—FA&lse evidence given before District 
Judge acting under s. 22 of the District Munici- 
palres Act (Bombay Act ITIof 1901). 

A District Judge determining the validity of 
elections under s. 22 of the Digtriot Municipali- 
ties Act (Bombay Act III of 1901) 1s a ‘ Court ’ 
within the meaning of cl. (b) of s. 195 of the 
Oriminal Procedure Code, 1898. 

A prosecution for attempting to fabricate 
false evidence (ss, 193, 511, Indian Penal Code) 
before the Distriot J udge when so acting cannot 

ie in absence of sanction under s, 195 of the 
Oriminal Procedure Code, 1898. 
In re NANOHAND SHIVCHAND, 45 


——, S. 206 —Magistr®le—Committal of 
case—Conneetion with another case no ground 
for committal. 

A Magistrate of the First Olass drew up, in & 
case of theft,’ a charge against the accused, but 
instead of pursuing the trial himself, committed 
the accused for trial to the Oourt of Session o on 
thezground thag the case was connected, with 
another case in which he felt bound by law to 
‘comnfit :— i é 


8 
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Heid, setting aside the order of commitment, 
that the connection between the two cases was 
not of such a character, as to embarass or pre: 
judice the accused if the course prescribed by 
the Oriminal Procedure Code had been followed. 

EMPEROR v. ASHA BHATHI. 998 


Magistrate—Commiiting a case— 
Reasons for committal —Registration Act (XVI 
of 1908), s. 88 (2), 


A Magistrate duly empowered to try a caso, 
under s. 83 (2) of the Indian Registration Aot, 
committed the case to the Court of Session with- 
out giving any reasons :— 





Held, that as the case was triable either by 
the Magistrate himself or by the Court of Bes- 
sion, the Magistrate was bound to record not 
|, merely reasons for not discharging the accused, 
° but also reasons for sending him to the Oour; 
of Session ; and that the failure to de so 
amounted to an illegality. 


EMPEROR v, NANJI SAMAL. 999 


d 





+S. 248. See ORIMINAL PROCE- 
DURE CODE‘ s. 288 61 


» S. 250—False charge—Veaxatious 
charge — Compensation to accused persons— 
Order sanctioning prosecution of complainant for 
false charge—Penal Code (Act XLV of 1560), 
$. 211. 


B. 250 of the Oriminal Procedure Code, 1898, ° 
applies to a false charge, as also to a merely 
frivolous charge brought with the sole intent 
of annoying. 

The provisions of the section may be used to, 
supply one form of punishment for a serious 
false charge deliberately and maliciously made. 
The passing of the order of compensation does 
not prevent the Magistrate from granting a 
sanction to prosecute the complainant under 
s. 211 of the Indian Penal Code. 

In re GOPALA BHAU CHANGULA, 49 
, S. 258—Penal Code (Act XLV 
of 1860), s. 406—Order of acquittal—With- 
drawal from prosecution by a private complain- 
ant—Non compoundable offence— Warrant case. 

It is not competent to a Magistrate to enter 
an order of acquittal on a private complainant's 





‘offering to withdraw from the prosecution in a 


warrant case in respect of a non- compoundable 
offence. : 


EMPEROR v. RANCHHOD BAWLA. 6L 
——, S., 345. See ORIMINAL PROCE- 
DURE CODE, s. 258 ‘ ‘ör 
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, S. 399 —Reformatory Schools Aci 
(VIII of, 1597) — Youthful offender—Detention 
in reformatory—Period of detention to be fixed. 


The acoused, a boy of thirteen years, was con- 
victed of theft and sentenced to suffer rigorous 
imprisonment for two months. The trying 
Magistrate, in view of the age,of the acoused, 
ordered him to be detained in « Reformatory 
School for five years or ‘‘ until he attains, the 
age of eighteen years ” in lieu of the imprison- 
ment : 

Held, that the period of detention in the 
Reformatory School should bea definite period, 
and that the altornoative period of time express- 
ed in the words or ‘‘ until he attains the’ age of 
eighteen years” should be deleted. 

EMPEROR v. RAMA BUDAMA MAHAR. 
` ° 806 





„S. 476 —Owil- Court —Mamlaidars’ 
Courts Act (Bombay Act II of 1906). 


The Mamlatdars’ Court, constituted under 
Bombay Act II of 1906, is a Civil Oourt within 
the meaning of s. 476 of the Criminal Procedure 


Gode, 1898. 


EMPEROR v. BHAVDU DHONDU. 53 


‘ Cross-objections by one respondent against 
another co-respondent is allowed in certain 
cases. See CIVIL PROCEDURE CODE, O XLI, 
ri 781 


‘Crown—Payment of costs by Crown. 


When the Crown is æ» party to an appeal, 
the goneral rule is that the Crown neither pays 
nor receives costs, unless the case 1s governed by 
some local statute or there are exceptional cir- 
cumstances justifying a departure from the 
general rule. g 

` VAITHINATHA PILLAI v. 
EMPEROR. i 
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Custom —Pleadıngs — Burden of proof— 
Sikh, Jats—Punjab agriculturisis—Alienation 
of ancestral property—Necessity—Just debt. 


The plaintiffs, who were Sikh Jats, sued to 
set aside a deed of sale of ancestral property 
executed by their father since deceased in 
favour of the defendant, on the, allegation that 
aocording to the custom of the agriculturists of 
the Punjab their father was not competent to 
gell ancestral lands without necessity and there 
was no necessity for sale., The defendant by 
his pleadiogs did not deny the custom 


alleged : s 
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Custom—(coneluded). 

Held, (1) that it must be taken as admitted 
on the pleadings that the custom dileged by 
the plaintiffs applied and consequently the 
onus of proving validity as against the plaint- 
iffs of the consideration was upou the defend-, 
ant vondee, g 

(2) That the payment of a “just debt” by 
the male proprietor of lands to which the ous- 
tom alleged applied was a necessity for which 
he could validly as against the reversioner 
alienate ancestral property and that a “just 
debt” meant a debt which was actually due 
and was not immoral, illegal, or opposed to 
publio policy, and hid not been contracted as, 
an act of reckless extravagance, or of wanton 
waste, or with the intention of destroying the 
intereste of the reversioners. 

SARDAR KIRPAL SINGH v. SARDAR BAG- 
WANT SINGH. 79 

of pre-emption, applying the law to 
Hindus. See PRE-EMPTION. 1186 

—— —of privacy is not general in Gujrat. 
See PRIVACY. 876 

Decree, drawing up of, is the Court’s duty. 
See CIVIL PROCEDURE CODE, s. 98. 382 





———~—, execution of, under a specific condi” 
tion that only interests of persons named shall 
pass. Soe BOMBAY HiaH Oourtt, CIvIL 
CIROULAR 96 (I). ° 794, 


Dekkhan Aftriculturists’ Relief Act(X Vit 
, of 1879), S. 2—Agriculturist—A person engag-' 
‘ang himself persotally in agricultural labour — 
' Bharvad—Pastoral wmcome. 

A person who» ordinarily engages himself 
personally in agricultural labour is an agri- 
culturist as defined th s. 2 of the Dekkhan 
Agriculturists’ Relief Act, 1879, irrespective of 

*the proportion which his strictly agripultural 
iucome may bear to any other income acoru- 
ing to him. 

A bharvad (shepherd) who earns his livelihood, 
partly by personal agricultural labour is an 
agriculturist, even though his income from 
non-agricultural @.¢., pastoral) sources” may 
be greater, . ' 

BHIKHA FAKIRA v. RAICHAND MANJI., 68 

, S. L0A—Iñdian Evidence Act (T 
of 1872), s. 92—"* Any other law for the time be- 
ing in foree’’—Interpretation. ' 

Te phrase ‘‘ any other „law, for the etime 
being fn force’ in s. 10A of the “Dekkhan Agri- 
gilsoraka: Relief Act, 1879, must be regd as, 


a 
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Dekkhan Agriculturists’Reliet Act—(ctd). 
ejusdem gémeris with the preceding words 
which refer to s. 92 of the Indian Evidence Ast, 
and does not point to any other Act, as for 
instance, the Indifin Registration Act. 

The legal restrictions intended to ba removed 
by s. 10A are those which would stand in the 
way of pursuing the enquiry beyond the 
written words ; but when thai inquiry is opened 
the Court isar usual bound by the orainiazy laws 
of evidence or otherwise. 

GOPAL PARSHOTTAM v. MOBAR PUNJA, 
555, 


Agriculturist ~Dejinition— Status 
at the time liability was incurred must be under 
the Act—Section 104 not applicable to persons 
not agriculturisis as defined, 

Tife plaintiff sued to redeem a mortgage 
dated 1899. The mortgage having been ex- 
pressed in the form of a sale-deed, he relied on 
s. 104 of the Dekkhan Agriculturists’ Retief 
Act to show its real nature. The provisions of 
the Act were extended to the District in 1908. 
The lower Court held that the section was of 
no avail to the plaintiff as be could not be said 
to have been an agriculturist within the 
meaning of the Act at the time of the transac- 
tion. 

Beld, that the plaintiff could only be allowed 
according to the provisions of s, 10 A of the 
Dekkhan Agrioulturiste’ Relief Act, te enjoy the 
speciale benefit of the favoured „class in dis- 
regarding the provisions of s. 92eof the Indian 
Evidence Act, if he belonged tò.the favoured 
class as defined by the statut® at the date of 
the transaction. 

SAWANTRAWA FAKIRAPPA v. GIRIAPPA 


FAKIRAPPA 778 
, S, 13 B. See OLVIL PROCEDURE 
+ 1129 


Copy, s. 257A" 

———, 8.15 B—Compromise—Payment in 
instalments—On farlure to pay two instalments, 
the whole morigaged property to be sola—Decree 
in terms of compromise— Civil Procedure Code‘ 
(Act Vof 1998), O. XXII, r. 8-2Falure to pay— 
Hageution of degree —Sale of whole properiy— 
Provision, as to sale not unlawful or against 
public policy, 

The parties to a mortgage suit, governed ‘ by 
the provisigns of the Dekkhan Agriculturists’ 
Relief Act, arrived. at a compromise, under 


‘which the amoun,due was made payable in’ 


fixed instalments attd on failure to pay two 
consecutivg instalments the whole of the mort- 
gaged property could be brought to sale. A 
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decree was passed in terms of the compromise, 
A default having ocourred in payment of two 
instalments, the decrae-bolder applied to exe- 
cute his decree by sale of the whole of the 
mortgaged property. The defendant contend- 
ed that the decree could not be executed, 
because the provision as to sale on failure to 
pay two instalments offended against s. 15B of 
the Act and was therefore illegal. The lower 
Courts disallowed the contention. On a 


_ reference to the Full Benoh :— 


Heid, that thera was nothing to show that 
the Legislature intended that the provisions of 
s. 15B of the Act should be applied by analogy 
wherever a compromise was entered into, which ' 
was to be recorded by the Court and to form 
the basis of a consent decree ; and that, there- 
fore, thera was nothing unlawful inthe com- 


promise or contrary to public policy. . 
SHIVAYAGAPPA v. GOVINDAPPA PAUD- 
APPA. -768 





—, S. 20—Decree—A griculturist—In- 
stalments— Slat®s of agriculturtst proved in 
execution. 

It is not competent toa Court to grant in- 
stalments in execution proceedings against a 
person who proves therein that he is an sgri- 
culturist, for s. 20 of the Dekkhan Agrioultu- 
rists’ Relief Act does not apply to the cage of a 
person who was notan agriculturist when the 
decree was obtained whatever his status may 
be thereafter when execution comes to be taken 
out against him, 

BALOHAND CHATURCHAND v, CHUNILAL 
JAGIIVANDAS. 387 


—— — , S, 22— Civil Procedure Code (Act 
V of 1908), s. 60— Money-decree— Execution 
—ditachment—Immoveable properiy—Farure 
to plead status of agriculturist—Sale of property 
in execution—Subsequent suat by original owner 
on the plea that he bemig agriculturists his 
property could not be sold in execution—Indian 
Evidence Act (1.0f 1872), ss. 101, 102, 203, 
114, ill. (e) - Presumption, 

In 1885, the plaintiff mortgaged certain lands 
to the 1st defendant with possession for sixteen 
years, A creditor of the mortgagor obtained a 
rooney-decree against him in the Vinchur 
Oourt in 1888. There was nothing to show 
that the mortgagor pleaded in that suit that he 
was an agriculturist, In execution of the 
decree, the lands were sold at an auction-sale, 
In 1896, the anction-purchaser’s nghtin the 
land was sold. to the mortgagee (defendant), 
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The mortgagor filed the present suit in 1908 to 
redeem the mortgage alleging that he, being 
an agrioulturist at the date of the sale in 1888, 
could not be deprived of his right in the land 
by attachment and sale in execution of a 
money-decree by virtue of s. 22 of the Dekkhan 
Agticulturists’ Relief Act, 


Both the lower Courts found that as a matter 
of fact the plaintiff was an agriculturist since 
1885 down to the date of the present suit, and 
that the Court-sale being im invitum of the 
jadgment-debtor the plaintiff's redemption must 
be deareed against the first defendant, the sale 
being void under s. 22 of the Dekkhan Agri- 
culturists’ Relief Act. The Ist defendant 
appealed to the High Court and Batchelor, J., 
sitting alone, confirmed the lower Court’s decree, 
holding that it was not shown that the sale of 
1888 was a valid sale or that the plaintiff had 
failed to put forward his status, the record of 
the suit avd the execution-proceedings in that 
suit not forthcoming. The „lst defendant- 
mortgages appealed under the Letters Patent, 


Held (reversing Batchelor, J.), that the suit 
must be dismissed, as there was no reason to 
supp7se that the property sold by the Vinchur 
Gourt ın execution was the property of an 
agriculturist, inasmuch as the mortgagor had 
not proved in the first suit that be belonged 
to the privileged class so aa to render 8. 22 of 
the Dekkhan Agriculturists’ Relief Act applica- 
ble to his case, which was, therefore, governed 
by the general rule contained ins. 60 of the 
Civil Procedure Code, 1908. 


Held, further, that the Vinchur Court could 
not be assumed to have acted contrary to law 
in passing orders for a sale of the judgment- 
debtor’s property, for the maxim of Jaw which 
must be followed in the absence of evidence 
is that it must be assumed that everything 
which onght to have been done was done by 
that Court (s 114, ill. (e), of the Indian 
Evidence Act, 1872). 

NARAYAN ANANDRAM v, GOWBAI DHON- 
DIBU, 7 278 


Defamation—Qualified privilege — State- 
nents made to the official supersor—Judicial 
proceedings, 


Qualified privilege, and not absolute, attaches 
to a slanderous statement made to the official 
superior of. the person slandered, which is 
neither intended to be made in a Court of 
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Defamation—(continued). 


justice nor made at any step or Stage of a 
judicial proceeding. 
JUSAB THARIA v. MORRISON. 249 
Libel — Pubhcation in a news- 
paper—Fair comment — Privileged occasion— 
Excess of privilege—Damages—Nominal and 
contempinous damagés—Costs—Indtan Evidence 
Act (I of 1872), ss. 15 and 32, el. 8. 


Defendant No. 1 wrota a letter to defendants 
Nos. 2 and 3, editors and proprietors of the 
Jam-e-Jamshed, who gaye publicity to it, eriti- 
cising the conduct of the plaintiff who had offer- 
ed himself ag a candidate for the election of 
trustees of the charitable funds of the Parsi 
community. In the course of the letter defend- 
ant No. 1 reproduced certain conversation 
he had with the late Sir Jamsetjea Joejeabhoy, 
regarding certain type of persons [meaning the 
plaintiff] who were usually the proposers and 
seconders of resolutions at the meetings of the 
Parsi Anjuman convened by Sir Jamsetjee and 
other trustees of the Parsi Punchayst, and 
quoted the following remark as coming from 
Sir Jamsetjee: ' What can we do Ratnagar? 
Tf these people (meaning the plaintiff] are not 
allowed to speak, than they send us threats 
that they would go to the meeting and create 
disturbance and would not allow fis work to be 
proceeded with.” The latter also stated that the 
plaintiff boasted in certain pufblic lectures 
delivered by him to educate tha electorate to 
support his canglidature for the trusteeshtp that 
he was a greater friend of Sir Jamsetjee than 
he really had be@n. 


The plaintiff brought an action of libel com- 
plaining of two flistincs imputations on his 
character: (1) that he obtained the privilege of 
being called on to move or second propositions 
at the meetings of the Parsi Anjuman by send- 
ing to the trustees of the Parsi Punchayas 
threats that if he were not allowed go move or 
second propositions he would create disturban- 
ces at the meetings ; and (2) that he boasted of 
being a greate® friend of Sir Jamsetjee than he 
really had been . . 


Held, 1) that the imputations amounted to 
libel. be » 

(2) That the statements were nob privileged 
because they were publishel in a* newspaper 
sead by the publio at large and not confined to 
tl members of tha Parai community only. 


(3) That the justification of fair, comment 
was not open to the defendants as what was 


° 
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Defamation—(concluded). 


-charged .gs libel was not comment but an alle- 
gation of fact made by defendant No. 1 on the 
authority of Sir Jamsetjee, 


(4) That as the statement of Sir Jamsetjee 
was not admissible in evidence, being that of a 
deceased person, there was no evidence at all 
in justification of the truth of the libel in sub- 
stance and in faot, 


(5) That as no misconduct in, and with 
reference to, the suit itself was found against 
the plaintiff, he was entitled to nominal dam- 
ages and costs and not merely to contemptuous 
damages as awarded by the lower Oourt. 


Held, further, that instances: of acts of the 
plaintiff more or less closely’ resembling the 
particular act of misconduct imputed to the 
plaintiff in the libellous statement are not 
admissible in evidence. The defendants must 
justify the libel as true in substance and in 
fact by proving its truth, not the truth of other 
acts and occasions having nothing to do with, 
the one in question. 

Itis open to any member of the public at 
large to commen: on true facts as ‘regards a 
matter of public interest, butifany allegation 
of fact imputing any aot or acts of misconduct 
is made ın the course of the comment, the libel 
is out,of the sphere of fair comment and can be 

` justified only on the ground that the allegation 


is true. - ° 
*NADIRSHAW SUKHIA ,v. PIROJSHAW 
RALNAGAR. e 130 


Disoiplinary jurisdiction of High Court. 
See BOMBAY REGULATION FEL OF 1827, s. 56. 
231 

Divorce Act (Act IV of 1869), S 4—Suit 
for resittutron of conjugal rights—Jurisdiction 


—Suit does not lie if the respondent 1s not resid- 7 


ing within the jurisdiction or 13 nota Chris- 
tian—The High Courts Act (24 & 25 Vrce., c. 104), 
8. 9--The Amended Letters Patent, cl. 35, 

The High Court has no jurisdiction to grant 
a decree for restitutiongof conjugal rights 
against a respondent who is fliot a Ohristian or 

° who is not Within its jurisdiction, 

° Per Scott, C.J.—In matrimonial causes the 
fund paid in by the hifsband in Court is for the 
benefji of the wife’s attorney, and she is enti- 
tled to*have it'so applied whatever the result of 
the litigation, provided of course that the at- 


torndy is in notway to blame. ` 
NUSSERWANJI WADIA v. ELEONORA 
WADIA. 693 
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Divorce Act—(concluded). 


———-,S. 10. See DIVORCE AOT, s. 4. 593 
—— —-,S. 21, See DIVORCE ACT, s. 4. 598 


Drainage channel, Viability of Municipality 
for non-feasance. See NEGLIGENCE. 1084 
Earnest money, forfeiture of. See CON- 
TRAOT ACT, s. 55. 405 


Easement, Pavkh — Encroachment of eaves 
on another’s land—No trespass. 

The possession of a pankh or eaves for the 
discharge of water overhanging the land of 
another is an easement and not an occupation 
of that other’s property. 

CHHOTALAL HIRAGHAND v. MANILAL 
GAGALBHAI. 651 
Pankh Encroachment— Trespass, 

Where a person projects his eaves over his 
neighbour's land for the statutory period, he 
can when he raises the wall, project the gaves 
to the same extent at a correspondingly in- 
creased height, so long as he does not throw an 
increased burden upon the servient tenement. 


MULIA BHANA v. SUNDUR DANA. 876 
»Privacy. Proof of custom. See 
PRIVAOY. 876 


Ejectment suit— Burden of proof-—Practice, 
In an ejectment suit the plaintiff can only 
succeed on tho strength of his own title. He 
cannot abandon his own oase and adopt that of 
the defendant and claim relief on that footing. 
BALMUKUND v. BHAGVANDAS, 209 


— — Onus piobandi on plaintiff. 


In a suit for the ejectment of a defendant 
who admittedly 1s at the date of suit in posses- 
sion of the land from which it is sought to eject 
him, it lies upon the plaintiff to, prove not only 
a title against the defendant tothe possession, 
but to prove that the plamtiff had been dıs- 
possessed or had discontinued to be in posses- | 
Sion of the land within twelve years immediately 
preceding the commencement of the suit, 


DHARANI KANTA v. GABAR ALI. 445 


Claim as the nearest reversioner— 
Proof. 


Where the plaintiff claimed to recover posses- 
Sion of a village on the allegation that he was 
the nearest reversioner of the last male owner 
thereof, and traced common descent from a 
person named A, who existed at some remote 
period of antiquity and it was in evidence that 
a number of persons claimed tp be descended 
from the said A :— j : 
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Ejectment suit—(concluded). 

Held, affirming the High Court, that the 
plaintiff failed to establish bis allegation and 
that the suit must be dismissed. 


SRIMAT PRATHIVADI v. SRI RAJAH 
RANGAYYA. 463 
Ejecting a trespasser. See PENAL CODE, 
s. 95. 1039 


Election petition, a District Judge deciding 


„an,13 not a Court. See CRIMINAL PROCEDURE 


CODE, s. 195. 45 


Encroachment on publi street. See 


MUNIO[PaL ACT (DISTRICT), s. 118, 833 


Eviction, summary, by Talukdari Settle- 
“ment Oficer of an incumbrancer from a Taluk- 
dar. See GUJRAT TALUKDARS ACT, s., 31, 878 


Evidence, receptoin of—Conviction set. 
aside—Grave and substantial ınjustice— Want 
of reliable evidence—Evidence of motive—State- 
ment made in the absence of an accused, when 
admissible—Informer’s evidence—Confession— 
Non-praduction of evidence as to the circum- 
stances of an informer’s arrest and confession, 
effect of —Rejection of a story designedly made 
to fil into another, effect of—Statements, which 
are inventions, evidentiary value of —Costs when 
the Crown 18 party. 


If in an appeal against a conviction their 
Lordships came to the conclusion that in the 
prosecution of the appellant “ by some disregard 
of the forms of legal process, or by some 
violation of the principles of the natural justice 
or otherwise, some substantial and grave in- 
justice has been done,” then whatever doubts 
they may have of the appellant’s inuccence, or 
whatever suspicion they may entertain of his 
guilt, or however great may be their reluctance 
to interfere with, or overrule the decisions of 
the Indian Courts in criminal matters, they 
are bound humbly to advise His Majesty that 
the conviction should not be allowed to stand. 


Where the appellant was convicted of abet- 
ment of murder and sentenced to death and it 
appeared that a vast body of wholly inadmis- 
sible evidence, hearsay and other, had been 
admitted; that when admitted ıt had been 
used to the grave prejudice of the appellant, 
and that at the end of the hearing before the 
trial Judge there did not exist any reliable 
evidence upon which a capital conviction could 
be safely or justly based :— 


Held, that injustice of the kind referred to 


A in the abeve stated had been done, and that 
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Evidence— (continued). 
the conviction and sentence should wot be al- 
lowed to stand. 


Held, also, that by admitting a piece of 
inadmissible evidence and using it to prove the 
appellant’s conciousness of guilt and his desire 
to destroy the evidence of his crime, a grave 
and substantial injustice was done to him, 


However strong and convincing the evidence 
ofan adequate motive may be, that evidence 
can never counteract the harm done by the 
reception of inadmissible evidence, or the in- 
jusiice its use may Jead to, nor by itself supply 
the want of all reliable evidence, direct or cir- 
cumstantial, of the commission of the crime 
with which an accused person may be 
charged. 7 


A statement made ın the absence of the 
accused is not admissible without first adducing 
evidence to show that the accused had himself 
instructed the person, making the statement, 
to make it, or directly or indirectly authorised 
any one to make 16 for him oron his behalf, or 
that the accused knew anything about it, 


An informer, who was arrested by the police, 
made a confession before a Magistrate implicaf- 
ing the appellant, other accused persons and 
himself. At the trial, when he was produced 
asa witness for the prosecution, he deposed. 
that he was asked by the police tamake the 
confession and that’ the story told by him in 
that confession Was false. But the next day 
he withdrew his evidence of the preceding day 
and gave evidence jp terms of his confession~ 


Held, that everything connected with the 
confession was, as far as the appellant was 
concerned, was done in the dark, that it was 
not without reason that the appellant’s counsel 
bitterly complained of the great injustice done 
to the appellant inasmuch as the offiver who 
arrested the informer was not produced, nor 
was any witness produced by whose cross- 
examination the defence could have had an 
opportunity of asger®ining at whose instance 
he was arrested, or how his confession came to, 
be made, or what inducements, 1f any, were 
beld out to him to make it, and that the in- 
former’s evidence should be takgo age struck 
out of the Record, but though struck out. it 
must reflect back upon the evidence of another 
wittess, whose story was designgdly made to 
harmbnize and fit into the informer’s story. 

When two stories told by two witnesses are 
designedly made to harmonize and fit into each 


t 


e 
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Evidence — (concluded). 

other, tH® fact that one of them is rejected as 
inoradible must necessarily affect the reliability 
of the other. ` ' 

When forgetfulness on the part of a witness 
is oub of the question and no confusion pro- 
duced by the most skilful cross-examination 
ean account for the statements which must 
either be the witness’s own inventions or the 
inventions of others repeated by him with 
knowledge of theie character, the witness’s 
evidence is wholly unreliable and should he 
completely disregarded. 

When the Crown is a party to an appeal, the 
general rule is that the Crown neither pays nor 


receives costs, unless the case is governed by 
some local statute or there are exceptional : 


circumstances justifying a departure from the 
general rule. 

~ VAITHINATHA PILLAI v, THE KING-EM- 

PEROR, 910 


Evidence Act (I of 1872), S. 15. See 
DEFAMATION. 180 


, S. 30 —Confession of co-accused— 
{ndependent corroboration—Court may take into 
consideratton—Hvidence. 


Per Mageod, J.—There is nothing in s. 30 
of the Indian Evidence Act which prevents a 
Court from convicting after taking the confes- 
sion of a co-accused into consid®ration, But 
the High Courts in India have laid down a 
tule of practice, which has afl the reverence of 
law, that a conviction foundéd solely on the 
confession of æ co-accused cannot be sustain- 
ad. 


‘tbe term “confession” in s. 80 of the 
Indian Evidence Act is not restricted to an 
unretracted confession, as once % confession 
is proved, it may be taken into consideration. 


The gonfession of one co-accused oannot 
be said to be corroborated by the confession of 
the other co-accused. 


e 

A Jddge sitting with asseffors ought never 
“to convict am accused solely on the confession 
of a 00-accused since he has no materials before 
him to, enable him sto decide whether as 
against the atoused it is true or false. If he 
is sitting with a Jury he has a discretion 


either to withdraw the’ confession from fhe | 


Jury Ar to put it before them with the flirec- 

ion that they ought to acquit unless it is 
corrob8rated in material particulara by ve 
dependent evidence. 
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Evidence Act —(continued)- 

Per Heaton, J.— The confession of a c3- 
accused falls ‘within the definition of evidence 
in the Indian Evidence Act, 1872. The words 
t may then be taken into consideration against 
the person imphcated as well as against the 
person making it,” in s. 30, make the confes- 
sion, which is already evidence in the case, 
evidence against the person implicated as well 
as the other accused. 


Per Shah, J.—The confession of a co-accused 
may be taken into consideration under s. 30 
of the Indian Evidence Act ‘along with other 
evidence in the case ; but if there 1s no evidence 
in the case outside these statements, no con- 
viction ‘based only upon the confessions of the 
co-accused 1s good in law. Obvious considera- 
tions of justice require that a Court, before act- 
ing upon such statements, should insist upon 
independent corroboration from otber evidence 
in the case in material particulars, particularly 
as to identity. 

EMPERER v. GANGAPA KARDEPA. 975, 

—, S. 32 (3). See DEFAMATION. 130 

, S. 44. See CIVIL PROCEDURE 
OODE, s. 11, 672 


= š sS. 92. Written nstrument— 
Preliminar y negotiations or previous conversa- 
tions. f 
Under the Indian Evidence Act it is not 
permissible to contradict or vary the express 
and unambiguous terms of a written instru- 
ment, a registered deed of mortgage in the 
present case, by reference to preliminary nego- 
tiations or previous conversations, 
SAIYID ABDULLAH KHAN ~v. SAIYID 
BASHARAT HUSAIN. s 432 
. See DEKKHAN AGRICULTURISTS’ 
RELIEF AOT, s. 10 A, 555, 778 
, S. 104. See DEKKHAN AGRI- `° 
OULTURISTS’ RELIEF ACT, s. 22. 278 
, S. 102. See DEKKHAN AGRI- 
OULTURISTS’ RELIEF ACT, 8. 22. 278 
———,, S. 103. See DEKKHAN AGRI- 
CULTURISTS’ RELIEF ACT, s. 22. 278 
*——, S 114, ill. (b. See EVIDENCE 
Act, 8. 183. 288 
—, S. 114, ill. (e). See DEKKHAN 
278 


, S.'133—Accomplce— Evidence — 
Corroboratron—Amount of corroboration. 











The testimony of an accomplice is not required 
by law to be corroborated. The rule of practice « 
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Evidence Act —(concluded). 


which lays down the, requirement should be 
applied with due regard to the varying circum- 
stances of each particular case, The corrobo- 
ration needs be not only quoad the incidents 
and circumstances of the crime, but also quoad 
the identity or the personality of the offender. 


The law does not require that every detail 
of the approver’s story must be fortified by a 
similar story told by an independent witness ; 
the effect of any such principle would be to rule 
out the accomplice’s evidence as altogether 
inadmissible, It is only necessary that the 
accomplice’s evidence should, in the ciroum- 
stances of each particular case, receive that 
corroboration which it seems to require, 


- Thereis no rule either of law or of practice 
whioh seeks to furnish an inflexible canon as to 
the precise degree of corroboration which in all 
oases should be demanded for an accomplice’s 
evidence 
EMPEROR v. KUBERAPPA DHARMAPPA 
CHIWATI. 288 


: Execution Proceeding s— Payments made 
under compulsion. 

A payment made under the force of execution 
proceedings is a payment made under compul- 
sion and can be recovered back. 

KANHAYA LAL v. NATIONAL BANK OF 

INDIA. 472 
Executor —Probate— Suit without probate. 
An executor is capable of instituting a suit 
without obtaining probate, although he may 
not be able to proceed as far as decree without 
taking probate. 

JAMSETJL v. HIRJI BHAI. 


. 


192 


, Powgrs of —Novation—Partners. 

A testator appointed his widow as the 
guardian of his minor children and executrix 
(by tenor) of his will. On his death the widow 
consented to the retention of the testator’s share 
in a partnership business by the surviving 
partners and subsequently to a transfer of the 
same to a joint stock company, In an action 
brought by one of the testator’s sons as 
administrator against the surviving partners 
for an acoount of all the assets of the testator 
at the time of his death retained and employed 
by the defendants in their business— 


‘+ Held, dismissing the suit, that the testator’s 
widow was perfectly competent as bis execu- 
trix to enter into the arrangement which 
was a novation-with the surviving partners so 
as to bind the estate, and that the suit against 
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Executor— (concluded). 
the partners on the footing of a cominuance 
of the partnership was not maintainable. 
JAMSETJI v, HIRJI BHAI. 191, 


Executor de son tort buyiñg up the interest 
of beneficiary. See TRUSTS ACT, ss. 58, 88. 348- 


Factories Act (XV of 1801), S.17—Occup- 
ier of factory—Owner is occupier. 

The term ‘ocoupier,’ as used in's. 17 of the 
Indian Factories Act, 1881, means a person who 
controls the factory or workshop and the work 
that ıs done there, and includes the owner of 
the factory. 

EMPEROR v. DHANJI GOVINDJI BHATE. 
826 

Failure of consideration, limitation govern- 
ing sutt on. See LIMITATION ACT, art. 97. 

5b7 

Fair Comment. See DEFAMATION. 130 

False charge. See CRIMINAL PROCEDURE 
CODE, s. 250. 49 

Forfeiture clause in insurance policy. See 
CONTRACT ACT, s. 28, 948 
of earnest money. See CONTRACT 

405 
of land, for non-payment of assess- 
ment, See LAND REVENUE CODE, „S. 56. 827 


' Fraud—Contract—Rescission. ° 


ACT, s. 55. 





- Fraud in the performance cf a contract, apart 
from its making, 1s no ground for rescission,and 
restoration of the parties to the position in 
which they were before the contract was entered 
into. 


e 
JAMSETJI v HIRJI BHAI. 192 


Fraud notactually carried into effect 
—Hollow mortgages effected to shield property 
from creditors—Decree by creditor—Attachment 
of property—Morigage clam recognized and 
mentioned in proclamation—Debdior satisfying 
claim before sale—Suit by mortqagors—Plea by 
morigagee that the mortgages were without con- 
sideration. : 


To shield his properties from his creditor the 
defendant mortgaged them to the plaintiffs. 
When the deeds wore registered, he received 
consideration in the tegistration-office, but 
repaid it to the plaintiffs outside the office. The 
defendant remained in possessjon of dhe pro- 
perties, Later on, the properties were attached 
by the defendant’s creditor. Th plaintiffs put 
forward their claims under the mortgages ; and 
the defendant having admitted their slaims, 
the Court ordered the property to be sold 


° 
191377.7; 
Fraud—(concluded). i 


subject tthe mortgages. Asa matter of-faot, 
the properties were not sold, because the de- 
fendant paid off whe creditor before the orders 
for the sale Ware carried into effect. The 
plaintiffs next sued the defendant to recover 
the amounts due on their mortgages. The 
defendant pleaded that the mortgages were 
colorable and without consideration, and were 
entered into to protect the properties from his 
creditors, The lower Courts disallowed the 
plea on the ground that the defendant could 
not be allowed to defeat the plaintiffs’ claim 
by pleading his own fraud. On appeal— 


Held, reversing the decrees, that the defend- 
ant was entitled to plead want of consideration 
for his mortgages, inasmuch as the fraud had 
nét actually been carried into effect, 


GIRDHARILAL PRAYAGDAT VAJPE v. 


MANIKAMMA NARA YANSAMI, 805 
Fraudulent preference. See INSOL- 
VENCY AOT, s. 24. 113 


Gambling Act (Bom. Act IV of 1887), 
5.4 (a) (¢)—Place—Chok ~Interpretation. 
ə The term ‘place,’ a3 used in s. 4 of the 
Bombay Prevention of Gambling Act, 1887, 
includes a small open space surrounded by 
houseg on all sides accessible by a narrow lane 
having a siga board pointing to the space, and 
appropriated by the lessee in oscupation for 
thesbusiness of betting. 5 


EMPEROR v. FATTU MAHOMED, 689 


—, S. 5—Commgn` gaming house— 
Search without warrant under s. 6 —Presump- 
tion under 3. 7 cannot arise on such search, 

A police officer qualiffed to act under s. 6 
of the Bombay Prevention of Gambliag Act, 
1887, wighout a warrant issued under 8. 6, 
raided a house in the City of’ Bombay and 
arrested the accused who were found there 
with cards and small coin lying near them. 





` They were tried by a Magistrate for gaming in 


a common gaming houseg who, applying the 
presumption raised by s. 7 Sf the Aot, found 
them guiltyeunder s. 5 of the Act :— 


Held, (1) that the police officer was entitled 
to makè the gearch he did, even in the absence 
of a Warrant under s. 6, for he had authority to 
make the arrest and the search himself which 
he copld have empowered a aubordinate. officer 
to do under a Warrant under his hand ; 


(2) that in absence of the warrant isgued 
under s. 6, the presumption established by s. 7, 


& 
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Gambling Act— (concluded). 

that the mere finding of cards or dicn was evi- 
dence that the:house was -used as a common 
gaming house, could not be applied ; 


(8) that, therefore, the convictions of the 
accused were unsustainable. 





EMPEROR v., JAFFUR MAHOMED. 106 

. See GAMBLING AOT, s. 12. 331 
———_, S. 6. See GAMBLING ACT, s. 5, 
106 

158.7. See GAMBLING AOT, s. 5, 

106 

———-, S. 12—Public place — Swami's 


Math. 


The accused were found playing for money e 
with cards in a Math, which was enclosed in a 
compound wall and off the highway. It was 
managed by a Swami of the Lingayet commu- 
nity and was open to all Lingayots and to gther 
castes, subject to certain restrictions. The 
Swami could, if he chose, keep the people out. 
Under these circumstances, the acoused were 
convicted ofen offence punishable under e. 12 
of the Prevention of Gambling Act, 1887:— 

Held, setting aside the convictions and sent- 
ences, that the ' Math’ could not be regarded 
as a public place within the meaning of the 
Prevention of Gambling Act, 1887 

EMPEROR v. CHENNAPPA BASAPPA 101 


Gambling ina public place— Pre- 
sumption under s. 5—Presumption cannot be 
applied. 

The presumption mentioned in s. 5 of the 
Prevention of Gambling Act, 1837, cannot be 
applied to cases falling under s. 12 of the Aot. 

EMPEROR v. HIRALAL MOTILAL. 3831 

General Clauses Act (Z of 1868), S. 6— 

Thing done— Acknowledgment of mortgage. 


Acknowledgment of a mortgage is not a, 
“ thiog done” within the meaning of s. 6 of the 
General Clauses Act, 1868. 


LALA SONI RAM v. KANHAIYA LAL: 489 
Gift n Krishnarpana by a Swami. See 
BOMBAY REGULATION V OF 1827, s. 1. 178 


Government, suit against, for land, cannot 
de shut out by Acts of Legwslature. See INDIAN 
COUNCILS ACT, s. 22, 27 


Government of India Act (21 and 22 Vic., 
c 106), S.65. See INDIAN COUNCILS ACT, 


s. 22. 27 
Grant of land for performance of vritts. See 
VRITTI. 2375 
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Graveyard —Evidence—Dedication — Wakf | Gujarat Talukdars Act— (concluded). 
—User—Eniry in Record of Rights—Punjab | Revenue Code Bom. Act Vof 1879)¢ ss. 794, 


Land Revenue Act (XVII of 1887), s. 44. 202—Bhagdari and Narvadaree Act (Bom. Act 
Plaintiffs who were certain Mahomedans, V of 1862), 8. 3. 
residents in Multan, sued (nter alta) for a A portion of the Talukdari estate was grant- 


declaration that a certain tract of unculturable | ed by the original Talukdar to a cadets of his 
or uncultivated land being è graveyard was | family as jiwai. Tho grantee mortgaged one of 
inalienable as wakf. There was no evidence | such lands with possession to the plaintifi’s 
toshow when or how it was originally set | father on the 19th Aprıl 1839. In 1894, the 
apart for the purpose of a burial ground. But | mortgagor died and in 1895 the mortgages 
it appeared that vhe body of a certain Maho- died; but the laad mortgaged remained all 
medan Saint, who lived in the 12th century, | along in mortgagee’s possession. In November 
was buried in a shrine within the area in suit | 1907, the Talukdari Settlement Officer sent a 
and for hundreds of years the land about the | notice to the plaintiff uader s. 202 of the Bom- 
Saint’s tomb had been used as a burial ground; | bay Laod Ravenuas Code oalliog upon him to 

© shat the predecessor in title of the defendant | vacate the land in question; and evicted him / 
took part in giving effect to a resolution passed | under s. 79A of the Code as amended by s. 33, 
in 1858 by a representative public meeting of | of the Gujarat-Talukdars Act, The plaintiff 
Mahomedans that the land in dispute, which | sued to recover possession of the land :— 
was 4n old graveyard, should be kept open for Held, that the plaintif was entitled to suo- 
the whole of the Mahomedan community ; ceed; for he had been in adverse possession 
that in the Record of Rights of the last settle- claiming title as an incumbrancer for more than 
ment it was entered as “as in possession of the | tyeive years since the death of the mortgagor. 
Mahomedans” and was desortbed &s Kabristan 
or Ghair-womkin Kabristan, that is “graveyard 
or unculturable land forming portion of æ 
graveyard” and in the ownership column the 
name of the representative of the defendant 
was entered as ‘‘owner.”’ 


Held, further, that assuming that the mort- 
gage in question was an incumbrance made by 
a Talukdar, the inecumbrance which was clum- 
ed by virtue of adverse possession since the 
death of the Talukdar would not fall Within s. 81 
of the Gujarat-Talukdars Act, but woùld be 

Held, affirming the Chie! Oourt, that the re- | an incumbrapce arising from the operation of 
presentative in title of the defendant was | the law of Imitation. 
properly entered as owner, being trastee and 
custodian of the shrine of the said Siint, and 
being or claiming to be the recognised head of 


e 
Held, also, that, the possession of the incum- 

brancer claiming b¢ virtue of adverse possession 

eae would not be an oceupation in contravention of 

the Mahomedan community in Multan ; that | any of the provisions of the Gujarat-Talukdars 

the land in suit formed part of a graveyard set Aot, 1888, referred to in s. 33 (2), ol. (cc) of the 

fart for the Mussulman community; that Act. 7 
by user, if not by dedication, it was wakf; and , Held, also, that under s. 79 A (a) of the 


that by virtue of s. 44 of the Punjab Land ee 
i ae? Bombay Land.Revenue Code, supplemented by 
Act (XVII of 1887) the said entry in oe 
Revenue Aot ( : ) y s. 33 (2), cl. (cc) of the Gujarat-Talukdars Act, 


© ‘the Record of Rights was conclusive on the ` 
ge ERE i the Collector can interfere only where the 


oint. PRLS : 
P reais BAKHSH v. ILAHI BAKHSH. 486 occupation is wrongful or im contravention of - 
‘ the provisions of the Aot. 


Guardian — Appointment of — Power of |  Ougre—Whether à jiwaidar is a Talukdar 


föther. $ within the meaning of the Gujarat-Talukdars e 
; X J 
A dying adult Hindu can appointa manager | Act, 1888. i 
and trustee for the minor members witout TALUKDARI SETTLEMENT OFFICER m 
jnterfering with the succession to the property. RIKHAVDAS. A 378 
MAHABLESHWAR v, RAMCHANDRA, 882 , S. 33. Ses GUJRAT MiroabiRs 


Gujarat Talukdars Act (Bom. Act VI of AOT, s. Al. 378 
1888), Ss. 31, 33 — Adverse*possession—Moriga- High Court, disciplinary juefsdictiom. See 
gee in possession—-Death of Talukdar-Morigagor | BOMBAY REGULATION II OF 1827, s. 56. 231 
—Incumbrance by Lalukdar—Eviction of mort- High Court Act (24 & 25 Vic., c. 104); °s. 9, 
gages by Talukdari Settlement Officer—Land ' See DIVORCE ACT, 8. 4. 593 


t 


e 
1918] 


Hindu Law—Adoption— Custom—Agar- 
wal Banjas of Zira in the Punjab—Adoption of 
married orphans, 

Where the Courts below concurrently found 
that in matters bf adoption the Agarwal Banias 
of Zira in the Pitnjab do not follow the general 
rules of the Hindu law but are governed by 
custom that amongst them an unequivocal 
declaration by the adopting father that a boy 
has been adopted and the subsequent treatment 
of that boy as the adopted son is sufficient to 
‘constitute a valid adoption and that the res- 
pondent, an orphan and a married' man, had 


in fact been adopted according to that custom ; 
l 


Held, that the concurrent findings must be 
‘confirmed, but that the present case owing to 


> the limited nature of the evidence as to the 


,ewstom would not be a satisfactory precedent if 
in any future instance fuller evidence regarding 
the alleged custom of the Agarwal Banias of 
Zira should be forthcoming. 

OHIMAN LAL v, HARI CHAND, 646 


Father's sister’s son — Viruddha 





Sambandha. 


Under Hindu law it 1s competent te adopt a 
father’s sister's son. i 

RAMKRISHNA GOPAL v, OEMNAJI 

VYANKATESH, 824 


Adoption by widow —Death ‘of the 
adopied s8n—Vesting of the property m a re- 
versioner —Second adoption by the widow - Com- 
petency to make the adoptign—Divesting the 


` estate—Vatan Act (Bom. V of 1856), 8. 2. 


In 1888, a Hindu died leaving certain vatan 
property. In 1899 his widow adopted a son, 
whe died unmarried ine 1902. She adopted 
another boy in 1904. The plaintiff, a rever- 
sioner, syeq in 1909, fora declaration that he 
was the Vatandar Desai of the property and to 
recover its possession, contending that the 
widow’s,power of adopting was at an end on the 
death of her first adopted son :—. 


t 


Held, that it was not competent to the widow 
„#0 make the second adoption, since its effect 
“was to divesé the estate that had already been 
vested in the plaintiff on the gsath of her first 
adopted.son. 

BHIMABHAI v. TAYAPPA MURARRAO. 788 


Alienation—Suit for possession— 
Aleengfion madg by a Hindu widow—Defdhd- 
ant’s claim for® compensation—Principle to be 
appliedin assessing compensation—Compensa- 
dion for erecting a temple. . ie 


GENERAL INDEX. 
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Hindu Law—Alienation —(concluded). 


_ Where the Ohief Court set aside an alienation 
made by a Hindu widow and gave the plainwff, 
the next reversioner of*the last male owner, æ 
decree for possession of the property so alienat- 
ed on the condition that the plaintiff paid the 
defendant a certain amount as compensation 
for improvements :—- 

Held, that in such case the real issue 1s to 
what extent has enhancement in value of the 
property been produced and not what 1s the 
amount expended thereon; and that the ereo- 
tion of a temple on the property in issue does 
not of itself add to the selling value thereof , 
and that the Chief Court was therefore right 
in disallowing the defendant’s claim in 
respect of the amount spent on the erection 
of the temple on the property and in per- 
mitting the defendants to remove the mate- 
rials. i š 


KIDAR NATH v. MATHU MAL. 467 


-— —— Reversioner— Consent of the rever- 
stoner — Reversioner’s heir cannot set aside alien- 
ation—Legaf necessity for alienation need not be 
proved —Registration Act (XVI of 1908), s. 17, 
el. (@)—Daughter’s assent to the ahenation— 
Spes successionis— Assent in writing not compul- 
sorily registrable. 


A Hindu widow alienated property which she 
had inherited from her husband. A few days 
after the sale, her only daughter consented 
to the alienation in a writing which was not 
registered. After the death of both the widow 
and the daughter, the heir of the latter sued 
to set aside the alienation onthe ground that 
it was not made for a legal necessity. The lower 
Court held that that the necessity was not made 
out and decreed the claim. The defendants 
having appealed :— 


Held, (1) that the alienation was valid and 
binding on the plaintiff, and that no question 
of legal necessity could arise under the circum- 
stances, ` 


(2) that the writing pissed by the daughter 
was not compulsorily registrable under s. 17, 
ol. (d) of the Indian Registration Act, because all 
that she had at the time was æ spes succession is 
as heir. 

MALIK SAHEB v. MALLIKARJUNAPPA! 
1142 


Custom—Mahommedan family 
following Hindu religion—Ancestral property— 
Whether mortgage given by the male members is 
binding on the female members. 
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Hindu Law—Custom—(concluded), 

Where in a mortgagee’s suit against the 
male and female members of a Mahommedan 
family, which in matters of worship had 
adopted the Hindu religion, to enforce a 
mortgage of ancestral property executed by the 
male members, there was no evidence that 
there was any custom in the family by which 
the Mahommedan law in regard to the descent 
of the property had been altered or varied, nor 
was there any proof that the female members 
of any of them, who were pardahnasiuwn ladies 
and left the management of the property in 
the hands of the males, had misled the mort- 
gagee either by word or coaduct. 


Held (reversing the decree of the High Court) 
that the mortgage was not binding on the 
females and the suit must be dismissed against 
them, but that it must be decreed against the 
males only in respect of their share in the 
mortgaged property. 

AZIMA BIBI v. MUNSHI SHAMALANAND. 
423 
Family arrangement. 


In determining the reasonableness of family 
arrangements under Hindu Law, what is to be 
looked at is not the state of the family fortune 
at the day itis called in question, but at the 
time it was made. If there was then an 
adequate motive, andif on the whole ıt was a 
reasonable and fair arrangement the Court will 
not scrutinize too closely the adequacy of the 
consideration, ; 

JAN MAHOMED v, DATTU JAFFAR. 


Guardian, appointment of. 


1046 





A dying adult Hindu can appoint a manager 
and trustee for the minor members without in- 
terfering with’ the succession to the property, 

MAHABLESHWAR v, RAMOHANDRA. 882 


Impartible property— Succession 
—Partibility—Zemendarr—Madras Regulation 
XXY of 1802. 

A Zemindari, which is the subject of a sanad 
in common form under the Madras Regulation 
XXV of 1802, is partible and descendible 
according to the ordinary rules of inheritance 
of the Hindu law, unless the sanad eould 
operate as ths confirmation of a previously 
existing estate which from its nature or by 
virtue of some special family custom was im- 
partible and degscendible to a single heir. 

Where the question was whether the Zemin- 
dari of Nidadevole, which was the subject of a 
sanad in common form under the Madras 
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Hindu Law— Impartible propert y—(cid.). 
Regulation XXV of 1802, was imparteble, and 
no reliance was placed on any special family 
custom but it was contended that the grantee 
under the sanad had at ond prior to the date 
thereof an estate which was of the nature of 
a Raj or principality and therefore impartible : 

Held, affirming the Oourts below, that the 
Zemindar1 in question was not in the nature 
of a Raj, and that it was partible and descend- 
ible according to the ordinary rules of inherit- 
ance of the Hindu law. 


SRI RAJA VENKATA NARASIMHA APPA 
Row v. SRI RAJA PARTHASAR ATHY 
APPA ROW SAVAI ASWA ROW. 1010 


Joint Family—Separation—Ha- 
clusion from joint property—Claim for mesne 
profits. z 

What may amount to separation or whab 
conduct on the part of some of the members 
may lead to disruption of a joint undivided 
Hindu family governed by the Mitakshara law 
and convert a jcint tenancy 1uto a tenanoy in 
common must depend on the facts of each. 
case. A definite and unambiguous indication 
by one member of 1atention to separate hımselé 
and to enjoy his share in severalty may amount 
to separation. Bus to have that effect the: 
intention must be unequivocal and cleagly ex- 
pressed and must relate to adivision ot rights in. 
property. S@paration from commensality does 
not as a necessazy consequence effect a division 
of the joint undivided property. 

Where the managing member of a joint 
family was all along offering a member, who 
was separate in food and worship, a monthly 
allowance which ha refused to accept as being. 
inadequate. 

Held, thatit did not amount te exclusion 
from the joinf estate and onnsequently the said 
member was not entitled to claim mesne profits 


on the ground of exclusion . 
PANDIT SURAJ NARAIN v. PANDIT IK-- 
BAL Nanang 456: 


———- Achon of ejeotment—Plaintif’s title, 
—Agreement to provide funds for "litigation on 
terms that the plaintif will get a share in case 
of success —Efect of agreement as regards third 
parties. g on 

A member of a joiat Hindu’ family” entered 
inf® an agreement with the respondent, which. 

provitied that the latter should finance the then 
contemplated litigation impeaching dealings. 
wth the joint family property in favour 


1918)" GENERAL 


Hindu Law—Joint Family — (continued). 


appellané, who was in possession thereof. The 
terms of the agreement were tnter alia that in 
the share of the said member in the family 
property the appellant “will be a co-sharer of 
one half share” hnd that in case of success the 
appellant ‘‘ will be entitled to proprietary pos- 
session of the share.” The appellant as co- 
plaintiff with his assignors sued to eject the res- 
pondent from the assignor’s share of the family 
property. The respondent however compromised 
with the appellant’s assignor and the suit was 
dismissed as against him. ‘The appellant thus 
became the sole plaintiff. 


Held, that even if all the impeached dealings 
were absolutely void the appellant would not 
be entitled to the relief he claimed unless the 
said agreement conferred upon him the right to 
recover possession of the undivided share of the’ 
family property of which he sought to recover 
possession; that the said agreement did not 
confer upon the appellant at the time the suit 
was instituted a then present right to the pos- 
session of any share ın the property the subject- 
matter of tha suit; and that the suit must be 
decreed, 

THAKUR BASANT SINGH v. MAHABIR 
PERSHAD. 525 

——* Presumption of jomtness— Separa- 
tion*-Hurdence— Separate entries in revenue 
records—eIn/erences from the acts of the members 
Of, the family. 

Where ina suit the question was whether 
the plaintiffs, who were brothers, were separate 





_ in estate from their degeased half-brother at 


° respective sir lands :— 


the time of his death in 1907, and the proved 
or admitted facts were that the names of the 
five brothers were separately euterad in the 
revenue records in regard to specified areas of 
one ofehe suit villages, that in 1900 they dealt 
with those areas as separate’ owners thereof, 
that in 1878 there was a partition among them 
of anbdther village, that there was an entry of 
the deceased half-brother’s name alone in 
respect of a third villagp and of the names of 
the plaintifis in respect of # fourth village, and 
that the five brothers enjoyed separately their 


Held, affirming te High Court, that the 7 
seperate entries in the revenue records standing 
by themselvés were not sufficient to rebut the 
presumption of Hindu Law relating to joiginess 
or to proves separate possession by ifferent 
members of a family whioh in its inception 
was admittedly joint, but that such entries 
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Hindu Law—Joint Family—(continwed). 
together with the inferences drawn from the 
said facts, which tended to show a separation 
and were consistent only with the hypothesis 
of separation, left no doubt that at the time 
of his death the deceased half-brother was 
separate from his brothers, the plaintiffs. 
NET RAM SINGH v. MUSAMMAT TURSA 
KUNWAR. 863 





Hindu Law — Mitakshara — Co- 
pariner’s interest in the joint family property— 
Powers of managing members —Central Provin- 
ces Government Wards Act (XVII of 1885), 
ss. 7 and 18—Superintendence of jont Hindu 
family property—Court of Wards—Morigage— 
Validity—Previous sanction of the Chief Com-* 
missioner. 


The interest of a member of an undivided 
Hindu family governed by the Mitaksharg Law 
in the family property is not individual pro- 
perty and no member of such a family whilst 
it remains undivided can predicate of the joint 
or undivided property that he has a certain 
definite share, 


Held, that the managing members of a joint 
Hindu family governed by the Mitakshara Law, 
had the power and authority as such members to 
make an application under s. 7 (1) (c) (4) of Act 
XVII of 1885 (The Central Provinces Govern- 
ment Wards Act) with the intention that the 
Court of Wards should inthe interest of all 
the members of the joint family assume the 
superintendence of the family property includ- 
ing the ancestral property of the joint family ; 
that the Chief Commissioner had power under 
the Act to sanction the assumption by the 
Court of Wards of the superintendence of such 
property on the application of the managing 
members only ; and that a mortgage made by 
the Court of Wards of such property was bind-, 
ing on all the members of the joint family. 


Held, also, that the sanction of the Chief 
Commissioner to a proposal to obtain a loan 
on the security of the property under the 
superintendence of the Court of Wards em- 
poyered that Court to mortgage such property 
under s. 18 of Act XVII of 1885, under 
which it was not necessary to have the sanc- 
tioa of the Chief Commissioner to the actual 
mortgage to be made or to the precise terms 
thereof, 


GULABSINGH v., RAJAH, SETH GOKUL- 
DAS, . 613 
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Hindu Law—Joint Family—(concluded). 
-—— Parties to suit—Rights of coparce- 

ners though not parties pass under a decree 

against manager, See PARTIES TO SUIT. i 86 


$ 
Joint family property—Self- 
acquisition —Mixing up with joint funds. | 





The members of a joint Hindu family may by 
their intention expressed in conduct impress 
upon any property, of which they may be pos- 
sessed, the character of joint family property. 


A member of a joint Hindu family, desirous 
of retaining his self-acquisitions for himself, 
ought to be very careful to keep them entirely 
apart from any portion of the joint family 
dunds. Once the family chest is started and 
thore isa distinct family fund, any contribution 
or addition to it instantly partakes of its char- 
acter and thereafter cannot be again separated 
and giyen a character of its own, | 

HARIDAS VELJI v. VELJI OHATUR- 
BHUJ, 684 


————— Joint property—Issue gs to jomt or 
separate property—Blending of incomes of joint 
and self acquired properties— Disposition of joint 
property by will—Consent of other members of 


the joint family. : 


Where the head and managing memberiof a 
joint family (Hindu) governed by the law of 
Mitakshara, kept one account of the inco je of 
his ancestral and self-acquired property and it 
appeared from the accounts that no distinction 
was made between the income derived from: the 
two classes of property, and the whole of the 
income was thrown into one common stock land 
was devoted to the expenditure of the whole of 
the joint family, and there was nothing to 
indicate that the managing member wished 
to, or in fact did, treat self-acquired property 
as his separate property, 

a i 
Held, (affirming the High Court), thati the 
property whioh had been acquired by the bead 
and managing member as his self- acquired 
property had become the property of the joint 
family ; and that the managing member had 
no ‘power to dispose of such property by his brill 
without the consent of the other members of 

the joint family. i 
MUNSHI INDAR SAHAI v KUNWAR SHIAM 
BAHADUR, 418 


———Partition — Agreement executed by 
and between some of the members of the joint 
family—Such an agreement acted upon by all 


| 


| 
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Hindu Law—Partition—(continued), 


the members including those not parties to it— 
Severance of tille and interest, 

Where an agreement executed in 1878 by 
and between three members offa Hindu joint 
family declared that they along with two other 
members of the family were sharers in certain 
villages therein specified and wers in separate 
possession of defined shares thereof, and 
provided that the share in possession of a mem- 
ber as therein specified ‘‘ shall be considered to 
be property of that very person who is in 
possession thereof,” and the evidence estab- 
lished that from 1873 up to the time when the 
present dispute arose the agreement, had been 
acted upon by all the members of the family 
including the two who were not parties there- 
to. e 


: Held, (affirming the High Court), that one 
of the executants of the agreement at the time 
of his death in 1895 was separate in title aud 
interest. 
KUNWAR RAGHOUBIR SINGH v. 
MAT MOTI KUNWAR. 


MUSAM- 
426 


Father as guardian ad litem of his 
minor son—Father’s powers to compromise — 
Code of Civil Procedure (Act XIV of 1882), 
s. 462—Sanction of Court. ° 


eo 

Where a Hindu father is party to a partition 
suit and is him&elf the next friend or guardian 
of bis minor son, who is also a party -to tBe 
suit, the father’s powers to bind the minor son 
by a compromise of-the suit are controlled by > 
s. 462 of the Code of CPvil Procedure, 1882, and 
he cannot do any act in his capacity of father 
or managing member which heis debarred 
from doing as. the next friend or guardian with- 


ont the leave of the Court. oe 


Where in a suit for partition of joint Hindu 
family property a father was party and was 
himself the guardian ad Item of his mindr son 
(also a party to the suit) the decree directed 
that certain monies shold be paid to the father, 
who afterwards undd a compromise entered up 
satisfaction of the decree : — 


Held, that the fact, that monies were made 


“payable to the father who was admittedly 


representing his branch of the family, 
made no difference in the duty *whioh” lay 
on hig, to obtain the leave of the Court fo 
a comprémise which was clearly ‘intended "to 
affect the rights and interests of his son; and 
that ag no leave was obtained from the Court 


gis]; a 


1 
, 


Hindu Law—Partition—(continued). 

in regard either of the compromise or the satis- 
faotion endered thereunder of the decree they 
were not binding on the son, who must be 


remilted to his original rights under the dearee, ° 


GANESHA Row v. TULJARAM ROW. 626 
———— Ancestral property—Power of the 
héad of the family to partition it by will—Re- 
quisi of a will—Calling the instrument of 
partition a will, effect of - Family arrangement 
— Acceptance thereof by members of the family 
—Provision for forfeiture in case of bad behavi- 
our, effect of. 

In the ancestral property the members of a 
Hindu joint family have independent right with 
which the head of the family cannot interfere, 
and therefore, he has no right to make a 


. partition by will of such property among the 


various members of the family except with 
their consent, which would bind not only them 
but also their sons as they would be represent- 
ing in the transaction their respective branches 
of the family. 

The head of a Hindu joint family executed 
a document which was called a will, setting 


out a division of the ancestral family property, 


apong his three sons, reserving nothing for 
himself, and the evidence established that the 
partition thereby made was acted upon by all 
the parties faterested :— í 

Heid, that a will speaks from a future date, 
viz., the death of the writer, and consequently 
it wa’ a complete misnomer to apply the term 
to a document which was intenged to speak from 
the date at which it was written and was, in 
fact, and was intended to be viewed as, a re- 
cord ofa family arrangement there and then 
made and oarried into effgct partitioning the 
family estate among thosa interested. 

Held, also, that the head of the family had 
no power to make such a partition by will 
strictly so-called, and that the fact that the 
document was called a will did not invalidate 
the partition thereby made and acted upon by 
all the members of the family. 


It was contended that the partition was not 
intended to take effact in presents in view of 
the fact that .the document provided that in 
case of mismanagement,or bad behaviour on 
the part òf any of the sons the executant would 


"have power ‘* to cancel the will, which could be 


enforced from the date of 16s exeoution.”’ 
Held, that the highest effect of the provisién 
was that it evidénoed a contractual condition 


which the sons accepted in order to obtain the. 


GENERAL, INDEX. : 
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Hindu Law—Partition—(concluded). 
partition which gave them immediate posses- 
sion of the property and viewed in that light. 
the contractual acceptance of a power of for- 
feiture in case of bad behaviour was not suffi- 
cient to prevent the partition operating n pre- 
senti, but that the true interpretation of the 
provision was that it was merely put in as a. 
threat in order to keep the sons in good 
behaviour and that it could not have been 
enforced specifically or at all and was quite 
insufficient to outweigh the overwhelming evi- 
dence that the document was a family arrange- 
ment accepted by all parties. 

KUNWAR BRIJRAJ SINGH v. KUNWAR 

SHEODAN SINGH. 652 

Ancestral property —Minors—Father's 
power to bind his minor sons—Share given to a 
stranger —Practice—Suit by Hindu governed 
sby the Mitakshara law to set aside his father’s 
alienation of ancestral property—Form of the 
sutt—Nature of reltef to bs granted—Equity 
between the father and his alenee. 

Although a partition, made by a Hindu 
father of a jpiut undivided ancestral estate 
subject to the Mitakshara law, may under: 
some circumstances bind his minor sons, yet 
ifon the partition a share is given to an 
absolute stranger the partition may be ım- 
peached as a disposition of property made’ 
without consideration,-unless it can be sup- 
ported as a bona fide compromise of a disputed. 
claim, 

A person who as having been adopted in the- 
family has received a share on partition of the 
joint undivided ancestral property governed by 
the Mitakshara Law, ıs in the view of the law 
an absolute stranger ina suit against him to 
maka restitution of the share so received by- 
him on the ground that his adoption was wholly 
einvalid. 





’ Where a Hindu father governed by the, 
Mitakshara Law has given on partition a share 
of ancestral estate to an absolute stranger, a. 
suit brought by the eons against the recipient. 
of the share and their father to recover posses- 
sion of the share so given, is bad in form, but 


it is competent for the Court to make the whole . 


or any part of the relief granted in such a suit 
to,the'sons conditional on their assenting to a 
partition so far as regards their father’s interest’ 
in the estate, so as to give effect to any right to 
which the said recipient may be entitled claim- 
ing through their father. 
RAMKISHORE KEDARNATH v. JAINARA- 
. YAN RAMRACHHPAL. . ` 867 
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Hindu Law—Religious Endowment— 
Succession to Shebaitship—Law of Inheritance 
— Evidence of Dedication—Bullavacharya Gos- 
SANS, 

The rule that according to Hindu Law, when 
the worship of a Thakoor has been founded, ‘the 
Shehaitship is held fo be vested in the heirs of 
‘the founder, in default of evidence that he has 
‘disposed of it otherwise or that there has been 
some usage, course of dealing, or circumstances 
to show a different mode of devolution, is sub- 
ject to the condition that the devolution in the 
ordinary line of descent 'is not inconsistent 
with or opposed to the purpose the founder had 
in view in establishing the worship. 

Where the question was whether a temple 
with the appurtenances was debuttur : 

Held, that the performance of the worship 
at the temple in accordance with the rites of 
the sect for whose benefit it was held might be 
treated as good evidence of dedication. 

Held, that as regards the right of succession 
to the Shebartship of a temple belonging to the 
Bullavacharya Gossains the ordinary rule of 
Hindu law relating to the descent of private 
property did not apply, and that the daughter’s 
‘son was not entitled to succeed as Shebait of a 
temple as he was not a member of the Bullava- 
charya Kul or family and could not therefore 
perform the rites according to Bullay ritual. 

History and customs of the !Bullavacharya 
‘Gossains set out. 

MOHAN DALJI v. TIKAIT SRI GORDHAN 
LALJI. 606 


ae Survivorship— Attachment before 
judgment. 





The right of survivorship is defeated in a 
case, where, & parcener’s interest having been 
attached in his lifetime undera decree obtained 
against him for his separate bond-debt, and a 
sale having subsequently been held under the 
attachment, the judgment-debtor dies between 
the dates of the attachment in execution and 
the sale. ; 

SUBRAO v. MAHADEVI. 848 


——— Will —Construchon— Absolute gift— 
Executory gift over. 


Where a Hindu testator directed in his wilb- 
“*My present begotten son Mukunda Murari 
will ba shebait for the performance of those 
ceremonies,” and provided that if the testator 
died during the minority of his son, the son’s 
mother “ will be skebait as his guardian ” during 
the minority of the son, who “on attaining 
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Hindu Law —Will —(concluded). 


majority, will personally conduct the work of 
the sheba ” and that “if durimg my lifetime or 
after my death, the said Mukunda Murari dies 
then” the son’s mother A will be skebait and 
after her death” the testator’s ‘two daughters 
‘* will be shebaits.” 

Held, that there was an absolute gift of the 
shebartship to the son on his attaining majority 
which gift was not cut down by anything that 
followed, and that the will contained provisions 
in case of the son's death as a minor, but there 
was no provision therein cutting down the 
absolute gift to him. 

TRIPURARI PAL v. JAGAT TARINI 
DASI. 72 


Hindu temple, scheme for management of. 
See CIVIL PROCEDURE CODA, s. 82. 13 


' LJ 
“Incumbrancer ,adverse possession of against 

Talukdar.. See GUJRAT TALUKDARS ACT, 
s. 81. 378 

Indian Councils Act, 1861 (24 & 25 Vie., 
c. 67), 8. 22—The Government of India Act, 1558 
(21 & 22 Vie, c. 106), s. 65 -— The Lower 
Burma Town and Village Lands Act (IV of 
1898, Burma), s. 41 (b)—Inmitation on the 
power to legislate of the Government of India— 
Suit against Government 'involving a right 
over land—Jurisdiction of Civil Couris—Ultra 
vires. e 

By virtue of s. 22 of [the Indiag Councils 
Act of 1861 (24 & 25 Vio., c. 67) the Governor- 
General in Council has no power to repeal or 
in any way affect, among other matters, any 
provision of the Government of India Act, 1858 
(21 & 22 Vic., c.«108), and the effect of s. 65 of 
the latter Act is to debar the Government of 
India from passing aty Act which can prevent 
a subject from suing the Secretary of State for 
India in Council 1n a Civil Court ingny case 
in which he could have similarly sued the old 
East Indià Company. The Government of 
India can legislate validly about the fosmalities 
of procedure as long as they preserve the sub- 
stantial right of the subject to sue the Govern- 
ment in Civil Coerts like any other defendant, 
and do not violate the fundamental principles 
that the Seoretary of State, even as represent- 
ing the Crown, is to be jn no position different 
from that of the old Hast IndiaO an pany. 

Section 65 of the Governmené of India Act, 
1859, renders any legislation of the Government 
of Igdia, taking away the right to proceed 
against it in a Civil Court in a case involving a 
right over land, ultra vires, s. 


(J a a 


° ; 
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Indian Councils Act—(concluded). 
A suit claiming damages for wrongful inter- 
ference with the plaiatifi’s property would have 
lain against the old East India Company and 
‘consequently s. 41 (t) of the Lower Burma 
Town and Village Lands Act (Burma Act IV of 


1898), which enacts that no Civil Oourt is to 
have jurisdiction to determine a claim to any 
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right over land as against the Government, is ' 


not validly enacted. 


SECRETARY OF ‘STATE “FOR INDIA v, 
MOMENT, 27 


Inherent power of Court to rectify mistake. 
See CIVIL PROCEDURE OODE, s. 151. 640 


Innocence, presumption of. 


\ No man oan be convicted of a criminal 
offence where the theory of his guilt is no more 
likely than the theory of his innocence. 

EMPEROR v, SHIVDAS. 815 


Insolvency Act (11 & 12 Vre., c. 21), S 24 
—Presidency Towns Insolvency Act (III of 
1909), 3. 47—Fraudulent preference—Surely or 
guarantor of the principal is a creditor— 
Endorser of negotiable instrument is creditor of 
maker—Voluntary payment — Insolvent—Ad- 
judication. 

Any surety or guarantor who might, should 
a bankruptey supervene before the debt of the 
principal were discharged, be entitled to claim 
among thee other creditors in bankruptey, is 
himself always regarded construotively as a 
creditor, when the question is ue of fraudulent 
preference, This legal position, with its attend- 
ant rights and disabilities, ae not affected by 
the fact that the principal has not been, even 
could not have been, called upon to discharge 
the debt at the time the payment to the surety 
was made. 

The acgeptor or indorser of a negotiable in- 
strument, which has not yet reached maturity, 
is, for the purpose of s, 24 of the Indian Insol- 
vency Act (11 & 12 Vio., œ 21), a creditor in 
regard to the maker or drawer; and any pay- 
ment made by the lattgy to the former, if 
otherwise fulfilling all the “requirements of 
‘3s. 24, would’ be as much a case of fraudulent 
pfeference as though it were made to a creditor 
whose legal rights agaiast the debtor were at 
the time of pfyment actually complete and en- 
forceable at lav. 


Section 47 of the Presidency TownssIngol- 
vency “Act, 1909, occurs in a chapter: which 
deals with ways of proving in insolvency, and 
describes the methods, in which, in cartgin 

5 1a 
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Insolvency Act—(concluded). 

circumstances, mutual debtor and creditor 
accounts, as between the insolvent and a credi- 
tor clsiming'in insolvenoy or being pursued by 


_ the Official Assignee for a debt to the insolvents’ 


estate, ara to be handled and adjusted. The 
section does not apply to a suit brought under 
S. 24 of the Insolvency Act on the allegation of 
fraudulent preference, 


What is a ‘“‘ voluntary payment” within 
the meaning of s. 24, disoussed. 

Under s. 24, all that is necessary to be shown 
to bring it into operation are two facts: (1) that 
the payment was voluntary, (2) that it was 
made when the insolvent firm was in insolvent 
circumstances and within two months of its 


adjudication. 
R. D. SETHNA v. KALLIANJI SANGJI- 
: BHAI. 118 


Insolvency Act (Presidency) (IIL of 
1909), S. 6. See PRACTION (CIVIL), AU- 
DIENCE. 217 

——, Š. 15 — Adjudication order—Insol- 
vent applying to withdraw petition on the ground 
that he had settled with his creditors—Practica. 


It is not permissible to a person who has 
been adjudicated an insolvent to apply to the 
Insolvency Court for leave to withdraw his 
petition, under s. 16 (2) of the Presidency 
Towns Insolvency Act, on the ground that he 
has settled with his creditors. 


In re SUBRATI JAN MAHOMED. 748 


—, S.17— Order for adjudication—Suit 
by secured creditor—Leave of the Court. 





A secured creditor of an adjudicated insolvent 
can bring.a suit to realise his security, without 
the leave of the Court, under the proviso to 
8. 17 of the Presidency Towns Insolvency Act, 
1909, 

LANG v. HEPTULLABHAI ISMAILJEE, 


939. 
„S. 21, See INSOLVENCY ACT 
(PRESIDENCY), s. 15. 748 


, S. 24—Fraudulent preference. 

S. 47 of the Presidency Towns Insolvency 
Aot, 1909, occurs in a chapter whioh deals with 
Ways of proving in insolvency, and describes 
the methods, in which, in certain ciroumstan- 
ces, mutual debtor and creditor accounts, as 
between the insolvent and a creditor claiming 
in insolvency or being pursued by the Official 
Assignee fora debt to the insolvent’s estate, 
are to be handled and adjusted. The sectione 
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does not apply to & suit. brought under s. 24 of 
the Insolvency Act on the allegation of fraudu- 
lent preference. d 
R. D. SETHNA v. KALLIANJI. 113 
Instalments, farlure in payment of. See 
DEKKHAN AGRICULTURISTS RELIEF ACT, 


s. 15B. 768 
———, under mortgage decree, See LIMI- 
TATION ACT, art. 181. 841 


Insurance (fire)—Policy—Power of the 
Company to take and held possession of the pre- 
mises damaged by fire—Loss due to five and 
water used to extinguish fire—Arbitration—Ad- 
mission of evidence—Petition to revoke submis- 
ston to arbitration. 

The provisions of a policy of fire insurance 
relating to the Insurance Company taking 
and holding possession of premises damaged by 
a fire are for the purpose of enabling the Com- 
pany to minimise the damage. The Company 
takes and holds such possession in its own in- 
terest, not because it is under a duty to the 
assured and its powers are of the nature of a 
privilege to do that which is most for its bene- 
fit under the circumstances so as to reduce 
loss. i 


Where immediately after the fire an Insu- 
tance Company takes and holds possession of 
the insured premises damaged by fire under the 
provisions of the policy in that behalf, the loss 
due to fire and water used to extinguish the 
fire is to be determined when the Company 
gives up possession of the premises ‘to the 
owner. 

In an arbitration to ascertain the total 
amount of logs from fire to a mill the arbitra- 
tors are right in allowing the owner to give 
evidence to prove that the machinery was seri- ri 
ously injured not only by the fire but by the 
aot of the Insurance Company in allowing the 
water used to extinguish the fire to lie on the 
machinery while the Company was in possession 
of the Mill. 

AHMEDBHAI HABIBBHALI.v. THE BOMBAY 

FIRE AND MARINE INSURANCE CO., 

LTD. . 19 

Policy of Insurance—Forfeitute 
clause in Policy—Construction. 

One of the conditions of a policy of fire 
insurance provided: ‘‘If the claim be made 
and rejected and action or suit be not com- 
menced within three months after such 
rejection all benefit under the policy shall be 
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Insurance (fire)—(coneluded), 


forfeited.” A claim made under*the policy 
having been rejected on 20th April 1911, a suit 
to enforce the claim was not commenced till 
the 14th August 1911:— ° 


Held, that the suit was barred by the condi- 
tion of forfeiture above referred to: and that 
that condition was not within the scope of 
8 28 of the Indian Contract Act, 1872. 

THE BARODA SPINNING & WEAVING 
Co., LTD, v. THE SATYANARAYAN 
MARINE & FIRE INSURANCE 00., LTD. 

948 

Insurance [(life)—Attachment of policy — 
Wife named as beneficiary — Assignment of 
policy in writing—Transfer of Property Act 
(IV of 1882), s. 1830 —Indian Trusts Act (II of 
1882), s. 5—Declaration of trust — Marnied 
Women’s Property Act (III of 1874)—Non- 
applicability to Hindus—Iindian Contract Act 
(IX of 1872), s. 2 (1)—Suit by person not party 
to the contract. 


The defendants obtained a decree against 
the deceased husband of the plaintiff and in 
execution of the decree attached a policy of 
insurance effected by the deceased upon hjs 
own life. The policy was expressed to be for 
the benefit of his wife. Under its terms, the 
Insurance Company promised on “proof of the 
death of the assured to pay the policy ‘monies 
to the trustee who might be appointed by the 
assured by separate writing and in default of 
trustee to the bgneficiary (t.e., the plaintiff). 
The plaintiff applied to raise the attachment, 
Her application haging been rejected, she filed 
the present suit for a declaration that the policy 
was not liable to attachment in execution 
of the decree :— ° 

Held, dismissing the suit, that as the assured 
did not divest himself of his beneficifl interest 
under the policy either by assignment in 
writing as provided by s. 180 of the Transfer 
of Property Act or by signed declaration of 
trust as provided by s. 5 of the Trusts Aot, 
the policy formed, en his death, part of his 
estate, the right of action against the Company, 
being in his executors or other representatives 
untramelled by any trust in favour of his 


wife. ` . 


Ld 
Held, also, that the plaintiff could not claim 
the benefit of the provisions ‘of the “Married 
Wemen’s Property Act as it dig not apply to 
Hindus, ° 
SHANKAR VISHVANATH vr, 
. SADASHIV, 


UMABAI 
320 


1918] 


insurance (life)—(concluded). 


———*, creation of charge of. See TRANS- 


FER OF PROPERTY ACT, s. 130, . 9 


Interest on redemption money. See MORT- 
GAGE, REDEMPTION. 


Issue —Preliminary issue —Practice, 4 


The issue that the, plaint discloses no cause 
of action is essentially a demurrer and in ask- 
ing the Court to decide a preliminary issue like 
that the defendant must be taken to admit for 
‘the sake of argument that the allegations of 
the plaintiff in his plaint are true modo et 
forma and in so doing the defendant reserves to 
himself the right to show that the said allega- 
‘tions are wholly or partially false in the fur- 

ee stages of the action should the prelimi- 
nafy point be overruled, but so far as the 
‘decision on the preliminary point is concerned 


everything contained in the plaint must be | 


taken to be true as stated. 


KaNnHAYA LAL v. NATIONAL BANK OF 
INDIA. 472 


See OIVIL 
882 





Court’s duty to raise. 
PROCEDURE CODE, s. 98, 


Jivaidar —Talukdar. 


Quaere.—,Whether a jivaidar is a Talukdar 
withine the meaning of the Gujrat Talukdars 


Aot, 1888. , 
TALUKDARI SETTLEMENT ‘OFFICER v. 
°” RIKHAVDAS. . 878 
Joint family. See HINU LAW, JOINT 
FAMILY. ` 456 


e 
Judgment—Necessary, whena Lower Court 
-of appeal summarily rejects an appeal, See 
CIvin PROCEDURE OODE, O. XLI, r. 11. 
765 


e e 
Jurisdiction of Civil Court, how far can be 
taken away by Act of Legislature. See INDIAN 
‘COUNCILS ACT, s. 22. 27 


—of Small Cause Court to entertain 
suits involving incidentallysrights to immoveable 








property. See SMALL Cause COURTS AOT, 
*(PROVENCIAL), s. 15. 278 

to try account suits. See CIVIL 
, PROCEPURE,CODE, s. 109. 1021 


—-— material irregularity in exercise of. 
See CIVIL PROCEDURE CODB, s. 115. 


V OF 1827, s. 1. 278 
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Khojas—How far governed by Hindu law— 
Succession and inheritance—Joint family pro- 
perty—Doctrine of nucleus does not apply to 
Khojas—Release by a "Khoja of the family 
property. s 

A, œ Khoja Mahomedan, passei in 1879, a 
release to his fatber D, and his brother I, where- 
by io consideration of a sum of money he 
relinquished his share in the family property. 
‘A bad a son J at the time. After the release, 
A usad to live separately ; but his son J and 
another son born in 1893 were brought up, 
educated and married by D and I. Ia 1902, D 
conveyed his property to his son I by way of 
gift. J and his brother sued D and I in 1912 
to recover their shares by partition of the 
family property alleging that it was joint 
family property aud that the release and the 


wy 


“gift were inoperative and not binding on 


them :— 


Held (1) that the plaint disclosed no cause of 
action and that many of its prayers were on 
the face of them bad inasmuch as the plaintifis 
could not have a declaration of their rights as 
members of a joint family under Hindu law 
nor could they sue for partition. 


(2) That the release was 2 perfectly fair family 
arrangement made for a sufficient motive and 
as such fell within the rule in Chabildas’ case 
(1). 


(3) That the plaintifi’s claim to have the 
release of 1879 set aside was time-barred under 
Art, 91 read with s. 7 of the Limitation Act, 
1908. 


Where Mahomedans are concerned, the in- 
variable and general presumption is that they : 
are governed by the Mahomedan law and 
usage. It lies ona party setting up a custom 
in derogation of that law to prove it striotly. 
But in matters of simple succession and in- 
heritance it is to be taken as established that 
succession and inheritance among Khojas and 
Memons are governed by the Hindu law as. 
applied to separate and self-acquired property. 


The doctrine of ' nucleus ’ does not apply to- 
Khojas and Memons, 
e JAN MAHOMED v. DATTU JAFFUR. 1046 
Kulkarni vatan. See VATAN. 803 


Land Acquisition Act (I of 1894)--Compen- 
sation — Adaptability for quarrying—Value to be 


; determined. 


‘In assessing compensation for land compil- 
sorily acquired by Government for quarrying 


"eP 
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Land Acquisition Act—(contiiued). ` 
purposes, its special adaptability for quarrying 
should ba taken into consideration. 


DAYA KHUSHAL v. THE ASSISTANT OOL- 
LECTOR, SURAT. 845 


—~——, S. 49 (1). See LAND ACQUISITION 
AGT, s. 54. 802 


————, 5. 54 — Preliminary decision— 
Award -—Appeal—High Court. 


Where the District Judge held on a reference 
made to him by the Oollector unders. 49 (1), 
proviso 2 ofthe Land Acquisition Act, 1894, 
that the Government could take only that por- 
tion of the land which they desired to take and 
could not be forced to take the entirety of the 

“holding and the claimant appealed to the High 
Qourt :— . 

Held, that no appeal lay under s. 64 of the 
Act, from the decision by the District Judge, 
which was a mere preliminary decision, which 
decreed no compensation, and which could not 
be regarded as an award, © ` 


MULRAJ KHATAV v, THE OOLLECTOR 
OF POONA. 802 

Land Revenue Code (Bom. Act V of 
1879), S. 56—Assessment, non-payment of— 
~Forfetture of land—Re-grant of land— Previous 
éncumbrances on the land wiped out by the 
re-grant,. 

Defendants 1 and 2 mortgaged their land 
with plaintiff, on condition that they were to 
retain its possession and pay the Government 
assessment. A default having occurred in 
payment of assessment, the Collector demand- 
ed payment of the plaintiff; but he declined 
‘to make payment unless on certain terms. 
The Collector eventually forfeited the land ;. 
and later on restored it, under s. 56 of the 
Land Revenue Code, to defendants 1 and 2 
under a new tenure. The plaintif obtained 
a decree on his mortgage; and in execution 
attached the land. The attachment was how- 


-ever raised by the Revenue authorities under’ 


3. 70 of the Land Revenue Gode. The plaint- 
iff thereupon sued to have it declared that 
the land was liable to be attached and sold 
under his decree. The suit was dismissed 
on the ground that the plaintiff had no cause 
of action. On appeal ;— | ' 
Held, that under the operation of s. 56 of 
the Land Revenue Code, the Jand was vested 
in defendants 1 and 2 free from the incum- 
brance which had: been created and-from the 
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Land Acquisition Act—(concluded). 


equities theretofore existing batweerf them and 
the plaintiff, 


VEDU SHIVLAL v. KALU UKHARDU. 82T 


, S. 79A. See. GUJRAT TALUK- 
DARS ACT, s. 31. 378 


, S. 138. See REVENUE JURIS- 


DICTION ACT, s. 4 (c). 665 
———, S. 140. See REVENUE JURIS- 
DICTION ACT, s. 4 (c). 665 
——, S. 154. See REVENUE JURIS- 
DICTION ACT. s. 4 (0). 665 
——--, S. 202. See GUJRAT TALUK- 
DARS ACT, s. 31. 878 


Landlord and tenant, adverse possession 
between. See ADVERSE POSSESSION. 1016 


Leave to appeal to Privy Council, * See 
CIVIL PROCEDURE CODE, s. 109, 1021 


Legal necessity cannot arise where a Hindu 
widow alienates with the consent of neat rever- 
sioner. Sea HINDU LAW, ALIENATION. 114% 


Legislature, Indian taking away right to 
proceed in a Court of law, See INDIA COUNCILS 
AOT, S. 22. QT 

Letters Patent, cl. 12. See OIV: PRO- 
CEDURE OODE, s. 11, 672 


e 
Letters Patent, cl. 35. See DIVORCE 
ACT, 5. 4, 593° 


° 
License under the Abkari Act, taking of 
partners in business. See ABKARI AOT, s. 43. 
» 227 


Limitation, lo oj— Applicability of. 


The law of lımitation applicable to a suit or 
proceeding is the law in force at the date of the 
institution of the suit or proceeding, unless 
there is a distinct provision to the contrary. 


Held, accordingly, that the Wiaction whether 
an acknowledgment dated 1866 was binding on 
the defendant must be decided according to the 
Act XV of 1877 which was ın force at the date 
of the institution of the suit in 1907 and not 
according to the Act XIV of 1857 which was 
in force when the acknowledgment was made 


in 1866. . 
LALA SONI RAN v. KANHAIYA LAL, 
7 1189: 


| Limitation Act (XIV of*1859},*S. (12). 


e See BOMBAY REGULATION V OF 1827, 
ts. 1. ? ° 178 


, S. 2. See BOMBAY REGULATION 
, V OF 1827, s. 1. 178- 


. 
e e @ 
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Limitation Act (ZX of 1871), S. 2.-See Limitation Act—(continued). ' 


BOMBAY REGULATION V oF 1827, 8. 1. 
hg 178 


(XV of 1877), Ss. 2, 19 — 
Acknowledgment—Acknowledgment by Hindu 
widow in possession of husband’s estate not 
‘binding on reversioner—Act XIV of 1859— 
General Clauses Act (I of 1868), 3. 6. 

Acknowledgments of a mortgage made by the 
widow and daughter of a mortgagee while in 
possession as mortgagee of the mortgaged pro- 
perty are not acknowledgments within the 
meaning of s. 19 of the Indian Limitation Act 
(XV of 1877) made by æ peraon or persons 
through whom the next reversioner of the 
mortgagee derives title or liability and therefore 
dn a suit for redemption by the representative 
\ in interest of the original mortgagor against 
‘the*reversioner ef the mortgagee such acknow- 
ledgments are ineffectual to give a new period 
of limitation. : 


Held, also, that acknowledgment of a mort- 
gege is only an acknowledgment of liability, 
which extends the period of: limitation within 
which a suit to redeem the mortgage must be 
brought and does not confer title, and conse- 
‘quently s. 2 of Act XV of 1877 did not apply. 


Acknowledgment of a mortgage is not a 
“thing dong” within the meaning of s. 6 of 
the Gerferal Olauses Aot (I of 1868). 


LALA SONI RAM v. KANHAIYA LAL. 489. 


2 (IX of 1908), Ss. .3, 4 
sa SS aN adi of Khata 
—Right to sue. 

On the 20th May 1909, re eee Nos, 1 and 
2 executed a Khata in favour of defendant 
No. 3, who assigned it to the plaintiff on the 
Sth June, 1912, The plaintiff filed this suit on 
the Khata against the defendants on the day’ 
the High Court re-opened after the Summer 
Vacation, 
Held, that the suit was not barred by limita- 
tion. ae 
VISRAM VASUDEO THAKOOR v. TABAJI 
BALAJI WAGHE. ° è 348 


p ,5: 7, Art.44—Guardian de facto— 

Agpoiniment by father in a joint Hindu family 
— Appointment by a wille-Alenation by guard- 
ian — Ward’s* power to ee, alrenation— 
Limitation. ° 








K, the manager of a joint and undivided | 


Hindu family —opnsisting of himself, his minor * 
sons, and two minor nephews, and a minor 
grandnefhew, his own wives and the widows of 





his brothers—exeouted in 1886, a day previous 
to his death, a mukhtyarnama providing for 
management of the estate (including the settle- 
ment of money debts and pecuniary olaime) 
both during his lifetime and after his death 
until the eldest minor in the family, attained 
majority. The power was given to the mukh- 
tyar to manage the estate as he thought fit 
including the power of sale and also to settle 
olaims as K himself could have done in his lfe- 
time. In connection with the registration of 
the mukhtyarnama, the sub-registrar examined 
the widows of the family including the mother 
of the plaintiffs Nos. 1 and 2 (sons of K) and 
the deed was registerad as the w:dows admitted 
the same. In 1889, the mukhiyar sold mulgeni 
rights in certain lands belonging to the minors 
(plaintiffs Nos. 1 and 2) for valuable considera- 
tion. The plaintiff No. 1 attained majority on 
the 10th December 1894; plaintifi No. 2 was æ 
minor at the date of the suit ' On the 19th 
May 1899, plaintiffs sued to recover possession 
of the property, alleging that the salo of 
mulgeni right®was void ab initio. 


Held, (1) that the sale by the mukhtyar was 
binding on plaintiffs as having been within the 
authority conferred by the mukhiyarnama, 


(2) That the sale could not be treated asa 
nullity, inasmuch as a dying adult Hindu 
might appoint a manager and trustee for the 
minor members without interfering with the 
succession to the property. 


(8) That the first plaintifi’s right, if any, to 
challenge it was barred at the date of suit under 
art, 44 of the Indian Limitation Act by reason 
of his failure to sue within three years of his 
attaining majority. 

(4) That the plaintiff 2 was also barred under 
8.7 of the Limitation Act, inasmuch as the 
plaintiff No. 1 after attaining majority could 
have bound the minor plaintiff 1f he had chosen 
to give a discharge and acquittance of all claims 
to the defendants in respect of mulgeni inter- 
ests, as manager of æ joint and undivided 
family. : 

MAHABLESHWAR KRISHNAPA v, RAŅ- 
.OHANDRA MANGESH KULKARNI. 882 


, S. 12, Aat. 151—Appeal, filing 


| of, beyond time —Exclusion of time—Trme re- 


quired for obtaining'certified copy of the decree— 
Application for copy not filed within the period. 


On 9th September 1912 a decree, was passed 
on the Original Side of the High Oourt, The 


bo 


1182 
Limitation Act— (continued). : 


memorandum of appeal against the decree was 
presented on the 7th October 1912, A certified 
copy of the decree was applied for on the same 
day but was not ready till December 1912, In 
the Appeal Court the, respondent contended 
that the appeal was out of time. The appel- 
lant urged that the appeal was filed in time 
inasmuch as the time occupied in obtaining 
copy of the decree should be deducted under 
8, 12 of the Limitation Act :— 


Held, that the appeal was presented beyond 
the prescribed period, since.no extension of 
time for filing a memorandum of appeal could 
be claimed unless some application was made 
to the Court for a copy of the decree or judg- 
mént indicating the intention of the aggrieved 
party to appeal within twenty days provided 
by the second achedule to the Limitation Act, 
1908. 

°- THE NEW PIECE GOODS BAZAAR CO., 

LTD v. JIVABHAI VADILAL. 681 

, S. 15—Decree—Stay of execution 

—Period of stay to be excluded ig counting the 
period of application for execution. 


` 


On an application for execution made on the 
6th August 1908 an order was passed on tha 
30th November 1908 direoting execution to pro- 
ceed as to a part of the decree. The judgment- 
debtor appealed against the order; and in 
appeal the execution of the decree was‘ stayed 
from 9th January tothe 15th February 1909. 
On the 12th August 1911, a second application 
for execution was made. The lower Court dis- 
missed it on the ground that it was barred by 
limitation. On second appeal :— 

Held, that the second application was with 
in time, for in computing the period of: hmita- 
tion the applicant was entitled to exclude, 
under s. 15 of the Limitation Act, 1908, the’ 
period during which the execution of the 
decree was stayed. 


BAL UJAM v. BAI RUKEMANI. 986 
———, S. 19—Acknowledgment—Discre- 
‘tion to award inlerest for the period between the 
date of suil and the date of redemption— 
Whether the absence of reference to it in the 


judgment amounts to an omission to exercise the 
discretion. 


In 1901 the piaintifis sued the defendants to 
Yedeem a mortgage dated 1798 whereby the 
predecessor-in-title of the plaintiff mortgaged 
witb poscession a certain desaigiri dastur and 
certain pasaeta lands to the predecessor-in-title 
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Limitation Act— (continued). 

of the defendants. The desaigiri dastur was 
subsequently commuted by the G®vernment 
into a fixed money allowance payable from the 
Treasury and the payments of the periodical 
instalments thereaf were regularly made to 
the mortgagees who had procured the entry of. 
their names ın the Collector’s books as mort- 
gagees, An entry in the receipt of the Govern- 
ment agent entrusted with the payment of the 
said allowance relating to the payment thereof 
on the 8th June 1848, stated that the payment. 
was made to ‘ the under mentioned mortgagees 
of’ the mortgagor (whose name wan given) and 
there followed the names of two persons in 
whom the rights of the mortgagees were at 
that time vested in somewhat unequal shares. 
The amounts of the shares belonging to each 


of these mortgagees were set against their 


names and against those shares the mortgagees 
had ın their own handwriting written their 
respective names in acknowledgment of the 
receipt of their shares :— 


Held, that that was clearly an acknowledg- 
ment to satisfy the provisions of s. 19 of the 
Indian Limitation Act by the said mortgagees 
that they received those payments as being 
the parties interested in the original mortgage 
and that their interest in the property was that 
of mortgagees thereunder, and that it preated: 
a new period of limitation starting from the 
8th of Junes1843 and inasmuch as fhe suit was 
instituted on the 16th October 1901 it was 
brought withinęthe prescribed period of sixty 
years. a 


HIRALAL y, RARSLAL. 483 


nani Art. 179, cl. 4— Application to have 
payments made under a decree certified by the 
Court—Acknowledgment of decree as outstanding: 
decree—Step-in-aid of execution—JInstalments, 
failure in payment of. 

On the 8rd July 1900, the plaintiff obtained 
a decree enabling him to redeem a ‘mortgage 
on paying Rs. 600 in annual instalments of 
Rs. 50 each; on fajlure to pay any two instal- 
ments in time, the plaintiff's right to’ redeem 
the lands was to be for ever foreclosed and thè 
defendant to take possession of the mortgaged’ 
lands. The instalments for 1901 and 1902 
were paid in full; while the onë for 1908 was 
only paid in part. No othereinstalment was 
Paid thereafter. On the 20th July 1905, an 
application was made to the Court fer certi- 
fying the above payments in satisfaction of the 
decree, It was signed by the Plaimtift and 





t 
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Limitat n Act—(continued). 
assented to by the defendant. It referred to 
the decree’as an outstanding decree and men- 
tioned the payments as having been made on 
account of the decree. On the 14th December 
1907 the defendant applied to the Court for an 
order for foreclosure in terms of the decree, 
He applied again on the 29th March 1909. 
The lower Courts dismissed the application as 
having been barred by limitation. On appeal: 
Held, that the application was within time, 
because the application datec the 20th July 
1905 was sufficient to give æ fresh starting 
point for limitation, inasmuch as it contained 
an acknowledgment within the meaning of 
8. 19 of Limitation Act, and ıt was an appli- 
cation for a step-in-aid of execution. 
BAOHARAJ NYAHALOHAND MABWADI 2, 
* BABAJI TUKARAM AVATI, 930 


——-—. See LIMITATION ACT, 1879. 489 
, Art. 44, See LIMITATION ACT, 


3. 7. 882 
— —, Art. 62. See LIMITATION ACT, 
art. 97. 559 


— — Art. 91, 

e Where the existence of a document if valid 
and binding on a party would defeat his suit 
to recover possession of any property, he must 
Bue, ugder ‘art. 9L of the Indian Limitation 


Act, for the cancellation of that document 
within three years. e 
YAN MAHOMED v. DATTY JAFFAR. 1046 


" ——, Art. 95, y 


Article 95, Schedule ` TI,ẹof the Limitation 
Act (IX of 1908) has no application where on 
the face gf the plaint no equitable relief is 
claimed on the ground of fraud. 

JAMSETJI NASSARWANJI GINVALLA v. 
HaRVIBHAI NAVROJI' ANKLESARIA, 192 


——, Arts. 97, 62—Sale of immoveable 
property — Purchaser placed into possession — 
Purchaser losing possession at the surt of true 
owner—Suit by purchaser to recover purchase 
money from vendor —Fail@re gf consideration. 


°- The defendant, believing himself in good faith 
to have the title to sell certain immoveable 
property, sold it to the plaintiff in 1903. The 
plaintiff received its possession and retained 16 
until 1909, when the true owner recovered its 
possession from.him. The plaintiff sued to 
recover the purchase money from the defepdaint. 
The first Court held the suit.barred by limita- 
tion wnder. article 62 of the Limitation Aot 
e 
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forthe money paid to the defendant was money 
had and received to the plaintifi’s use. The 
lower appellate Court held that the suit was 
governed by articla 97 and the claim was in 
time, On appeal.— 


’ 


Held, that Article 97 applied to the case, 
because possession of property given under a 
purchase was an existing consideration as long 
as it lasted. 


In the case of purchased property the whole 
consideration contemplated is the property. 
Where the purchaser is placed into possession, 
he has all the consideration that he 1s by law 
entitled to, solong as the possession remains. 
Whether that consideration be actually lawful 
or unlawful ıt makes no difference ; for it is only 
where the possession which 1s the consideration 

“turns out to be unlawful that the question 
\can ever be raised in a practical form, 


NARSING SHIVBAKAS v. PACHU RAM- 
BAKAS. 559 


——-, Art. 106—Clawm for a share of 
partnership Business — Dussolutron— Evidence 
—Accounts—Presumption — Conduct of par- 
tres. 


Where ın a suit brought in 1902 for a share 
in a partnership business it was proved that 
since the establishment of the partnership 
in 1868 down to 1891 annual accounts suit- 
able as those of a current partnership business 
were regularly rendered between the contending 
parties, and that those accounts entirely ceased 
in 1891 in which year the account turnished 
was a capital account showing a complete divi- 
sion of the partnership shares :— 


Held, thatthe presumption was for dissolu- 
tion in 1891 ; that the fact that the subsequent 
conduct of the parties was consistent only 
with dissolution put it beyond doubt that the 
partnership was dissolved ın 1891; and that 
the suit was barred by the three years’ limi- 
tation provided by the Indian Limitation Act 
(XV of 1877), art. 106. 

JOOPOODY SARAYYA v. 
LAKSHMANASWAMY. 


PULAVARTI 
634 


, Art, 110, See LIMITATION AOT, 


e 
art. 116. 634 


——_,, Art. 116—Registered rent-notes— 
Suit to recover rent—Article governing the suit. 


A suit to recover ‘arrears ‘of rent due on a 
-registered rent-note is governed by art. 116 and 
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Limitation Act—(continued). 
not 110 of the second schedule to the Limi- 
tation Act, 1908. 
LALCHAND NANCHAND v. NARAYAN 
HARI. 836 

——, Art. 118—Adoption—Knowledge 
—Death of widow—Suit by a reversioner for 
possession of property. 

On the 29th January 1884, B’s widow G adopt- 
ad V as a son to the knowledge of the plaintiff, 
a reversioner of B. G died on the 12th April 
1901. The plaintiff sued on the 14th January 
1908 to recover possession of the property be- 
longing to B:— 

Held, that the suit was barred under art, 118 
of the Limitation Aot, 1877. 

The Full Bench ruling in Shrinivasa v. 
Hanmant is still good law and is not overruled 
by the decisions of the Judicial Committee of 
the Privy Council in Thakur Tirbhuwan Baha- 
dur Singh v. Raja Rameshar Buksh Singh and 
Umar Khan v. Niaz-ud-din Khan, 

SHRINIVAS SARJERAO v. BALVANT VBN- 
KATESH. Ci 533 

—, Arts. 124, 134 and 144—Here- 
ditary Ofice—Surguro —Alienation by Surguro 
—Adverse possession—Limitation commences to 
run from the alienor’s death—Civil Procedure 
Code (Act V of 1908), s. 11—Res judicata—First 
surt under the Dekkhan Agriculturisis Relief Act 
to redeem treating the alienation as morigage— 
Plea taken in the body of the plaint and not in 
the prayers that the alienation was void beyond 
the altenor’s lifetzme—Dismrssal of the suit on 
the ground that alienation amounted not to 
mortgage but a lease—Second suit in ezectment 
—Plea that the mortgage was not binding— 
Jurisdiction—Court-fees Act (VII of 1891), 

Gertain lands were granted for the support 
of the office of Surguro (the head of Fakirs) ; 
and they descended to the disciple of each 
holder of the office of Surguro in succession. 
The lands had been alienated by the previous 
holder of the office of Surguro in favour of the 
ancestors of defendant No, 1, and the last aliena- 
tion was made by Roshan in 1891 by way 
of lease in favour of defendant No. 1’s father 
for a term of seventy-five years in satisfaction 
of an old debt of Rs. 7,000. Roshan died in’ 
1904, having duly nominated his son, the 
Plaintiff, as-the disciple to sugceed him. | 


In 1907, the plaintiff sued the defendant 
under the Dekkhan Agrioulturists Relief Act 
for possession of the lands free of inoumbrances 
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Limitation Act— (continued). 

on an account being taken under the Act, alleg- 
ing that the document of 1891 was în reality 
a mortgage, that nothing was due by the plaint- 
iff, and that, being an agrioulturist, he was 
entitled to sue for redemptjon prior to the 
expiration of the agreed term, He further 
alleged in the body of the plaint that the lands 
being Inam lands and Roshan being dead, the 
defendant was bound to surrender them. 
‘ gratis ° to him under the Watan Act. , The 
defendant in that suit contended that the docu- 
ment in question was not a mortgage but a 
lease, and that, therefore, redemption should 
not be allowed; that the alienation did not 
fall under the Watan Act, and that the suit 
was barred as having been instituted more than 
twelve years after the date of the lease. The 
Court dismissed the suit for redemption on the 
preliminary ground that the document of 1891 
was a lease and not a mortgage. 

In 1909, the plaintiff brought the present 
suit in ejectment to recover possession of the 
lands from the defendant on the ground that 
Roshan had no power to alienate the property 
beyond his lifetime. The defendants contend- 
ed that the suit was barred by limitation 
and as res judicata :— 

Heid, (1) that the plea of lnmitation failed, 
for there was no adverse possession guring 
Roshan’s hfetime, the rule being that the 
holder of the {ands for the support of an office 
may alienate them for hisown life or ‘any 
shorter period, bu cannot separate them per- 
manently from the'duties to which they are 
annexed so as to bifd his successor. 

(2) That time began to run not from ths 
commencement of the tenancy of tHe defend- 


ants but from Roshan’s death when their 
"claims became openly and updgubtedly 
adverse. 


Held, further, that the suit was barred as res 
judicata, for the matter of retention of posses- 
sion ot the lands by the defendants upon the 
terms asserted by tgem had been heard and 
finally decided in fhe first suit and could not 
be raised again. . 

MAHAMADGAUS DADASAHEB v., RAJBAXY 
ROSHANBAX, ° 266 


—, Art. 127. °° 


. a s 

Art, 127 of the Limitation Act does not apply 
to Mahomedan gua Mahomedans? It is doubt: 
ful whether it applies to Khojas and Memons, 
except in proper cases, where the property is. 
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Limitation Act— (continued). 
shown to have gone through unimpaired descent 
and thereafter to have been held by the survivors 
as joint family property. 

JAN MAHOMED v. DALTU JAFFUR. 1046 
—Art. £34. See LIMITATION AOT, 








art. 124, 266 
—Art. 144. See LIMITATION AOT, 
art, 124, 266 





—, Art. 148 —Mortgage—Redemption. 

In a suit instituted in 1907 to redeem a mort- 
gage dated 1842 for which no period for redemp- 
tion was specified in the deed it was contended 
that the whole period from 1883 to 1898 when 
the mortgagor was in the position of mortgagor 
and mortgagee should ba excluded from the 
computation of the sixty years’ period of limi- 


N tatjon ee 


Held, that the right to redeem the mortgage 
accrued tothe mortgagor the moment the 
mortgage was executed and the sixty years’ 
period of limitation must be computed as hav- 
dng begun on the day following the dateof the 
mortgage and thatthe period of limitation 
when it had once begun to run could not be 
suspended. 


LALA SONI RAM v. KANHAIYA LAL, 489 





„Art. 151. See LIMITATION ACT, 


‘s. 12. o 681 
——s Art. 176. See CIVIL PROCE- 
DURE CODE, s. 151. 640 
—, Art. 179 (4), See LIMITATION 
ACT, s. 19, `. 930 





—, Art. 181—Cwit Procedure Code 

(Act V of 1908), O. XXXIV—Mortgage decree 
— Instalments—Failure in payment— Decree 
absolute for sale ~- Application —Limitation. 

A consent; decree provided ‘for the satisfaction 
‘of the déoretal debt by instalments; and en- 
abled the plaintiff, on failure to pay any instal- 
ment, to sell the defendant's mortgage charge 
on certain properties. The last instalment 


fell due in July 1907. The same not having 
been paid, the plaintiff applged in September 
+1910 for a decree absolute for sale of the mort- 
gage charge. 
-application as barred gander arb, 182 of the 
Limitation Ast. On appeal :— 

Held, dhat tke application being in form for 
a decree under O. XXXIV of the Civil Proce- 
dure Gode, fel? within the scope of ars. 181° of 
‘the Limitation Act, 1908; and thai it, not 
shavingebeen made within three years from the 

e 


6 


The lower Oourts dismissed the: 
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time when the right to apply accrued, was 
barred under the article. 
DATTO ATMARAM v. SHANKER DATTAT- 


RAYA. ° 841 
, Art. 182. See LIMITATION ACT, 
Art. 181. 557 


——Art. 182. (5)—Decree—Erzecution 
—-Step-in-aid—Proper Court—Application for, 
succession certificate— Succession Certificate Act 
(IX of 1889). 

On the 2nd July 1907, a darkhast was filed 
to execute a decree. The decree-holder having 
died, a representative of his applied for a certi- 
ficate, under the Succession Certificate Act, on 
the 16th February 1908. The representative 
having obtained the certificate applied on the 
Tth September 1910 to execute the decree. The 
lower Court held that the second application 
‘was in time for the application to obtain sie- 
cession certificate was æ step-in-aid of exeou- 
tion:— 

Held, that the application to obtain the suc- 
cession certificate was a mere preparation or 
preliminary ald was not an application asking 
the Court to take a step-ia-aid of execution. 

A step-in-aid of execution has to be taken 
not by the applicant but by the Court. 

The Indian Limitation Act, art. 182, ol. 5, 
contemplates an application in accordance with 
law made to the proper Court asking that 
Court to do one of two things, either to execute 
or to take some step-in-aid of execution. 

MURUGEPPA MADIWALLAPPA v. BASA- 
WANTRAO KHALILAPA, 557 


Lis pendens. , See TRANSFER OF PRO- 
PERTY ACT, s 52. 866, R99 
Lorry drawn by hand isa public conveyance 
See PUBLIC CONVEYANCE AOT,,S. 1. 66 
Madras Regulation XXV of 1802. See 
HINDU LAW, IMPARTIBLE PROPERTY. 1010 


Maintenance claim, coupled with claim to 
recover stridhan ornaments, is no misjomder of 
causes of action. See CIVIL PROOEDURE 
OODE, O. I, r. 3. f 684 

Mamlatdar, attaching goods on a publi 
road, for arrears of assessment, See REVENUE 
JURISDICTION ACT, s. 4 (c) 665 

Mamlatdars Courts Act (Bom. Act II of 


` [906)—Civil Court. 


The Mamlatdar’s Court, constituted under 
Bombay Act IT of 1906, is a Civil Court within 
the meaning of s. 476 of the Criminal Proce- 
dure Code, 1898. 


EMPEROR v, BAVDU DHONDU. 58 
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, S.23—Possessory Suit—Decision 
by Mamlatdar on documentary evidence—- Revers- 
al of the decision by the Collector on the evidence 
—Revision—Appeal « 


A possessory suit was decided by a Mamlat- 
dar on a consideration of the documentary evi- 
dence in the case, In an application against 
the decision under s. 23 of the Mamlatdars 
Courts Act, the lower Court reversed the deci- 
sion on apprediation of the documentary evis 
dence :—~ ' ' 


Held, that there was no illegality and no im- 
propriety in the case giving rise to any need 
for revision under s, 28; that the lower Court 
could not give itself jurisdiotion by saying that 


© the order appealed against was illegal or im- 


proper when its conclusion simply turned upon 
appreciation of documentary evidence; and. 
that, in arriving at its conclusion, it had exer- 
cised the powers of an appellate Court. 


HASAN MALIK v. RASUL MALIK. 680 


Married Women’s Property Act (III of 
1874)— Hindus, 


The provisions of the Married Women's 
Property Act, 1874, do not apply to Hindus. 


SHANKAR v. UMABAL. 320 
Math 23 not a public place. See GAMBLING 
ACT, s. 12, 101 


Matrimonial suits —Costs—Practice. 


Per Scott, C.J.—In matrimonial causes the 
fund paid in by the husband in Court is for 
the benefit of the wife’s attorney, and she is 
entitled to have it 30 applied whatever the 
result of the litigation, provided of course that 
the attorney 1s in no way to blame. 


NUSSERWANJI v. ELEONORA WADIA. 593 


Memorandum of appeal presented on 
insuficient stamp. See CIVIL PROCEDURE 
CODE, s. 107. 902 


‘Merchant Shipping Act (37 ¢ 58 Vuc., 
c. 60), 88.34, 35. See CHARTERPARTY, 724 
Minor, not bound by an award. See CIVIL 
PROCEDURE CODE, O. XXXII, v. 7. 223 


See AWARD 

392 
See BOMBAY REGU- 
281 


Misjoinder of causes of action. See OIVIL 
PROCEDURE OCDE, O. I. r. 8. 684 


Misconduct of arbitrator. 


of pleader, 
LATION TI OF 1827, s. 56, 
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Mortgage, priority— Suit on mortgage— 
Puisne morigagee not a purty—Puisne mort- 


-gagee not bound to accept the amound of mort- 


gage-money as declared by decree—Suit by 
puisne-morigagee—Purchase by himself with 
permission of the Court—Puisne mortgage en- 
titled to all rights of morlgagor— His mortgage 
nol extinguished—Transfer of Property Act (IV 
of 1682), s. 101. 


Certain property was first mortgaged in 1886. 
to V ; and was mortgaged again in 1887 to H. 
In 1892, V obtained a decree in terms of an 
award for his mortgage debt: to this suit H 
was not a party. In 1896, V’s alienee obtained 
another decree, based on compromise, for the 
mortgage-debt and other debts. To this also 
H was not a party. In 1895, H obtained a decree 
on his mortgage, without making V a party to 
the suit. In execution of the decree, H phr- 
chased the property with the permission of the 
Court, in 1898: the sale was held subject to 
the first mortgage of 1886. In 1908, the decree 
of 1896 was executed ; and H was made a party 
tothe execution proceedings. H contended 
that he was not bound by the decree of 1896 to 
which he was no party; and that ıt was per- 
missible to him to have the amount of the firgt. 
mortgage determined again. The decree-holder 
urged (1) that by his purchase at the auction- 
sale. H’s right as second mortgagée had been 
extinguished, and as purchaser he was bound 
by the decree, by which the mortgagor was 
bound; and (2) that H did nothing to show 
that he intended to keep alive his mortgage :— 


Held, (1) that ednsidering H’s position simply 
as a second mortPagee, he was entitled to 
redeem the first mortgage; and was not bound 
by any adjudioation as to the mortgage-amount 


. between the mortgagor and first mortgagee. 


(2) That as auction-purchaser, ‘H® became 
entitled to all the righte which the mortgagors 
and the mortgagee had at the date of the sale, 
i.e., to all the rights of the mortgagors as they 
existed at the dateof the mortgage, upon which 
the decree was based» 


(3) That H must be presumed to have» 
intended to keep his mortgage alive, as it was 
clearly for his benefit to do 80, 

SHANKAR VENKATESH v.e SADASHIV 
MAHADJI 817 


ry a 
ws, Redemption—/Interegt, 
. 


The defendants contended” that interest. 


should be allowed on the redemptionemoney- 
e 


_ party by injunction. 


s e e 
e 
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for the period between the date of the suit and 
the actual®date of redemption on the ground 
that the Judge of First Instance had not 
exercised his discretion in the matter, and the 
omission to give fnterest for that period had 
been an oversight ùs no reference was made to 
the point in his judgment. 


Held, that no application was made to the 
said Judge to repair the alleged omission before 
the Order was completed, or at all, and, there- 
fore, it must be taken that the order made by 
him represented in all respects his decision on 
the matter 1n plaint, and there was no reason 
to differ from the view of the High Oourt that 
the discretion was not unreasonably exercised. 


HIRALAL IOHHALAL v. NARSILAL OHA- 
TURBHUJDAS., 483 
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———Ship— Statutory mortgagoe— Effect of 
mortgage. 


So long asa mortgagee has not actually 
taken possession of the vessel, ,all contracts 
made by her owner will be binding on him, to 
this extent at least, that he will not be allowed 
to interfere actively to obstruct the owner in 
the performance thereof, provided that they are 
not of an unusual character and do not serious- 
ly depreciate his security. 

e 

In ewery case of a mortgage mada after a 
charter-pagty, if the charter-party ba of a usual 
and not an oppressive kind, the Gourt will say 
thaf the mortgagee ought to hava known of it 
even ifin fact he did not. *For all practical 
purposes, the Court looks to the nature of the 
charter-party and if it thinks that itis ofa 
kind likely to diminish materially the security 
of the mortgages, it will ‘altogether ignore the 
fact of notice and refuse to enforce the charter- - 


ANDREW YULE & Co. v. ees 





BOMANJI DUBASH 724 
Motor-car, Negligence in driving. See 
NEGLIGENCE, 959 


Mukhtyar, acts of, appeinted bya Hindu 
father, how-far binding on sons. See LIMITA- 
TION ACT, s. 7. 882 


Municipal Act (District) (Bombay Act III 
of 1901), S$, 22—Hlection petition—Disirset 
Judqe*-Coure. 


A District Tpdge determining the validity of 
elections undér s. 22 of the District Municipali- 
ties Act (Bombay Act III of 1901) isa ‘Court’ 

° 
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Municipal Act (District)— (concluded). 
within the meaning of cl. (b) of s. 195 of the 
Oriminal Procedure Code, 1898. 


In re NANCHAND SHIVCHAND. 45 


—, S. 113 —Municipality—Public street 
Projection—Hincroachment upon public sti eet— 
Power to remove encroachment— Encroachment 
existing for upwards of twelve years no defence. 


In the plaintiff’s otla there was a stone which 
was n situ for twelve years and which project- 
ed into the pubhe street on which the otla 
abutted. The defendant-Municipality having 
removed the stone from its position, the 
plaintiff sued for an mjunction to restrain 
the defendant from obstructing him in re- 
iustating the stone. The lower Court granted 
the injunction on the ground that the defend- 
ant-Munioipality had no right 
ewith the stone as there was adverse possession 
for thestatuory period of the portion of the 
street occupied by the stone. On appeal :—* 


Held, confirming the decree, that the 
Municipality had not justified their action by 
reference to their statutory powers either under 
s. 113 or 122 of the Bombay District Municipal 
Act, 1901, for ıt was not shown either that the 
stone which they had removed was an obstruc- 
tion to the safe and convenient passage along 
the street or thatthe stone was set up by the 
plaintiff after the place became a Municipal 
district. 


Held, further, that in either case 16 did not 
matter that the ensroachment was 1n existence 
for twelve years or more, 1f thestatutory condi- 
tions regulating the exercise of the power be 
shown to exist. 

THE DAKORE TOWN MUNICIPALITY v. 
ANUPRAM HARIBHAI TRAVADI. 833 


——.,, S. 122. See MUNICIPAL ACT 
(DISTRICT), s- 113, 833 


315 





—, See PENAL ÕODE, s. 186. 


Municipality, liability of, for non-feasance 
wm respect of @ channel. See NEGLIGENCE. 
1034 

Nucleus doctrine does not apply to khojas, 
See KHOJAB, 1046 


* Negligence—Drainage channel—Overfiow 
owing to non-repair—Damage — Liabslity— 
Municipality— Non-feasance—Misfeasance. 
The Government made a drainage channel 
for the convenience of the Municipality of 
Dholka. Owing to ‘some default, the water 


to interfere” 


.? 
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instead of flowing along the channel so made 
flowed across the road into the plaintiff's field 
and caused damage to the plaintiff, The plaint- 
iff having sued to recover damages, the 
Munieipality contended that they were not 
liable inasmuch as the damage arose from 
non-feasance and not from misfeasance :— 


Held, overruling the contention, that the 
exemption from liability of local bodies on the 
ground of non-fe1sanca was confined to neglect 
of highways, and did not apply to drainage 
works carried out by the local bodies for their 
convenience which they were bound to main- 
tainin a proper state of repairs so that they 
should not bea nuisance to the neighbouring 
owners. 

THE DHOLKA TOWN MUNICIPALITY v. 
DESAIBHAI KALIDAS PATEL, 1034 





Drwing motor car at excessive 
Speed—Railway crossing—Failure to negotiate 
the sharp curve of the road beyond the crossing 
and concealed from the drwer’s pew—Injury 
to persons in the car—Liability for injury. 


The defendant was driving a party of rela- 
tives and friends (including the plaintiff) in 
his motor car from Deolali to Igatpuri. The 
road passed a level crossing: the road on the 
Deolali side of the crossing wasa fairly straight 
road ; but the crossing itself tarned to the left 
somewhat abruptly from the road; and the 
road beyond swung round sharply to the right. 
The sharp turn of the road was invisible to an 
approaching driver until he was practically 
over the level crossing, and his view to his 
front was further impeded by a railway gite- 
man’s lodge at the far side of the crossing, A 
train was timed. to pass the crossing about the 
time, The defendant, who was driving his car 
at an excessive speed, goton the level crossing) 


but failed to take the sharp right-handed turn’ 


after the crossing. The car left the road just 
beyond the crossing, jumped down the embank- 
ment which was 10 feet high and rushed into 
the paddy field below. The occupants of the 
car, with the exception of the defendant, were 
thrown out with much violence ; and the 
plaintiff received such grave injuries as render- 
ed him a cripple for the rest of his life. The 
plaintiff sued to recover damages caused to him 
by defendant’s negligence :— 


Held, that putting the skill and caution 
exigible from the defendant at-theie very 
lowest, he was grossly and culpably negligent ; 
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N e gligence— (concluded). 


and that he was liable in damages at the 
plaintiffs suit, 
SORABJI BATLIVALA v. JAMSHEDJI 
WADIA, P 959 
Contributory negligence — Raslway 
Company—Passengers projecting their person out 
of the window whilst the tram ıs in monon— 
Notice cautioning passengers. 

The plaintiff was a passenger in the Surat 
Excursion Train. He travelled by second 
class, and the compartment in which he was 
had a notice cautioning passengers against 
putting any portion of their person out of the 
window whilst the traia was in motion. The 


plaintiff occupied a corner seat and had his arm , 


resting on the window sill and projecting about 
four inches out of it. Whilst the train Was 
passing another stationary train on the Andheri 
station, the plaintiff’s projecting arm oame 
into contact with an open door of the latter 
train and was fractured. The plaintiff sued 
the Railway Company to recover damages 
caused to his person owing to the Company’s 
negligence :— 


Held, that the plaintiff was not entitled to 
recover damages, for he was guilty of negligence 
which directly contributed to the injury, and 
that such negligence formed a matenial part of 
the effective cause thereof. 

JEHANGIR MUNCHERJI LALI e. B.B.& 
O. I. RAILWAY COMPANY. 252 


Negotiable Ingtruments Act (XXVI of 
1881), S. 118 —Constderation—Earstence of debt 
—Bull of exchange—@undi—T, ransfer to credi- 
tor in satisfaction of pre-existing debt—Credutor 
is holder in due course, 

Where the maker of a bill of exchange trans- 
ders it to the first holder for a consideration 
which is not lawful, any subsequent” holder, 
who is not aware of the taint affecting the 
instrument, becomes a holder in due course of 
if and can sue the maker on it, 

Where a bill of exchange payable after date is 
transferred before maturity in discharge of a 


pre-exisviag debt, the creditor becomes a holder o 


in due course of the negotiable iustrument, . 


The mere existence of gn antecedent debt is 
consideration within the meaning of s. 118 of 


DAULATRAM KUNDUNMAL v. NAGINDAS 


° RANCHHODDAS SHROFF. , * e 333 
Newspaper libel. See DEFAMATION.’ 
130 


k 
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Non-feasance,' Municipality’ liable for, re- | Pakka adatia—(continued). 


garding dreinage channel. See NEGLIGENCE. 


1034 

Novation by executor. See EXECUTOR. 
° 191 

Obscene literature. See PENAL CODE, 
s. 292, 307 
Obstruction {to a public servant. See 
PENAL OODE, s. 186. 315 


Oudh Estates Act (Iof 1869), Ss. 2, 3, 
8—Taluqdar—Estate—Summary Settlement— 
Execution of Kabuliat on the 13th October 
1859—Impartibility— When acquisitions of a 
Taluqdar become part of his Taluqa. 

An order sanctioning the summary settle- 
ment of Government revenue in respect of nine 
villages in Oudh with one A, as malguzar, was 
passed on the 5th October 1859, but the Kabu- 
liat was not signed by him until the following 
13th, and in the first regular settlement six 
more villages were decreed to him. As name 
was entered in the first and second lists pre- 
pared under s. 8 of the Oudh Estates Act (Act 
I of 1869), 


Held, (l) that tbe summary settlement was 
in fact made on the 5th October 1859, which 
was ‘ between’ the two dates given ins. 3 of 
the Act and the right which A acquired by the 
order of that date, was not affected by the delay 
in signing the Kabuliat, the execution of which 
on the follwing 18th related baek to the for- 
meredate. 


(2) That A was a Taluq@ar and the said 
villages (15) constituted an °estate’ within the 
meaning of s. 2 of theAct adti were consequently 
impartible, 

(3) That the questior® whether properties 
acquired by an Oudh ‘ Taluqdar’ became part 
of his ‘ aluqa’ for the purpose of bis succes- 
sion, depended on his intention to incorporate 
the acquisitions with the ‘ Taluqa.’ 

BHAIYA JANKI PERSHAD v. 
DWARKA PERSHAD. 


BHATIYA 
853 


Pakka adatia—Up-cæ:niry consirtuents— | 


, Relations between—Orders bf the constituents— 
* Covering céntracts by the pakka adatia— 
Wagering contracts—Intention of the pakka 
adatia Delivery orders, passing of-—D% ss ences,’ 
dealing in. ° 

There is no ébligation on the part of a pakka 
adatia to find buyers or sellers. As between 
him and his up-country constituents the busi- 
ness ig, finished when an order for purchase or 
sale is accepted, such acceptance apparently 


. being affected by an entry in the Soda Nondh. 
| Whether the pakka adatia takes the risk him- 


self or covers himself .by selling again is en- 
tirely within his discretion, The selling client 


cannot claim as of right the benefit of auy 


covering contracts entered into on the same 
day as his sales, 


The legal relationship between the client and 
the pakka adatia is that of vendor and pur- 


| chaser, whether the contract is written or oral, 


or whether an order is sent by telegram and 
accepted by the adatia. The adatia is entitled 
to charge commission and brokerage in addition 
to the price. If the client sends goods for the 
due date the adata is responsible for the price 
whether he has covered himself or not. 


There is no privity between the client who 
gives orders to a pakka adatia andthe persons 
who buy and sell from and to the pakka adatia: 
the existence of the latter can only be relevant 
if it affords anindication of the intention of 
the pakka adatiaat the time of his accepting. 
the client’s order. Even then, it does not 
follow as a matter of course that because the 
pakka adatia intended to do genuine business 
with his buyers and sellers he also intended to 
do genuine business with his clients, 


Technioally speaking, a seller may be said to 
deliver goods to his buyer by giving him a deli- 
very order on æ certain person from whom the 
buyer may obtain goods on paying the price, 
but just as contracts in the usual mercantile 
form may be used for the purpose of transac- 
tions for payment of differences only, so also. 
delivery orders which appear on the face of 
them to be of an unimpeachable character may 
be used and pass from hand to hand amongst 
a succession of persons who have no intention 
whatever of making use of such delivery orders 
or of doing any thing else beyond adjusting 
differences between themselves. 


OCHHOGMAL BALKISANDAS v. JAINARA- 
YEN KANYIALAL. 750° 


Who is a. 


A pakka adatia isa commission agent and 
something more. He receives orders from his 
constituents and places them in the open 
market. His obligations are briefly to find 
money for goods or goods for money or settle 
differences on due date. A peculiar feature of 
his is that he can allocate his principal’s con- 
tracts to himself when it suits him to do so. 
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Where a pukka adatia who has been compel- 
led, owing to default of his client on one side 
or the other, either to find goods or money, 
seeks to recover from that defaulting client the 
amount he has been obliged to pay on his 
account, it becomes on the face of it almost 
impossible to say that as between him and his 
client any defence of wagering could succeed. 


BHAGWANDAS v. BURJORJEE, . 85 





— Wagering contracts — Forward 
contracts in linseed—Sub-contracts by the 
pukka adatia settled by payment of differences— 
‘Contracts between pukka adatia and clients 
settled mostly by rayment of differences—Infer- 
ence of wager. $ 


The defendant employed the plaintiffs as his 


pakka adatias. and entered with them into one’ 


forward contrast for the dale of 2,000 bales of 
Broach cotton and three more such contracts 
for the sale of 4,000 tons of linseed. As security 
‘against the business, he gave them Rs 61,000 
to be retained at interest, The plaintiffs dealt 
in actual sales of linseed on an average of 150 
tona a year. The cotton contract yielded, 
without any delivery taking place, a profit of 
Rs 5,800 odd. which the plaintiffs placed to 
the defendant’s credit. The plaintiffs entered 
through brokers into thirty-nine sub-contracts 
by way of cover against the defendant’s linseed 
contracts. The sub-contracts contained the 
condition ‘‘ not to be delivered to N. R. Co.,” 
a firm that always insisted on delivery of pro- 
duce contracted for. In fulfilment of his con- 
tract, the defendant actually delivered only 300 
tons of linseed, which appeared to have been 
made only for the purpose of shewing, in case 
the matter weht into Court, that the transac- 
tions were not of ® wagering character. The 
sub-contracts were settled by the plaintiffs on 
payment of differences. To recover the loss 
thus occasioned the plaintiffs sued the defend- 
ant. ` The defendant contended that the: tran- 
sactions were of a wagering character. The 
first Oourt held that transactions were not 
wagering because the plaintiffs passed all the 
contracts on to numerous other purchasers, 
and deoreed the plaintiff’s claim. On appeal : ar 


Held, reversing the decree, that the a 
-contracts considering their conditions were not 
sufficient indication of an intention on the 
part of the plaintiffs to call for delivery from 
the defendant, while other circumstances in 
ithe case pointed to the conclusion that the 


' 
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Pakka adatia —(concluded). 
common understanding between the plaintiffs 
and the defendant was that they should deal 
in differences. 
BURJORJI RUTTONII® BOMANJI v. 
BHAGVANDAS PARASHRAM. 716 


Panjab Land Revenue Act (XVII of 2887), 


S. 44. See GRAVEYARD. 436 
Pankh, encroachment by, is easement. See 
EASEMENT. 551, 876 


Parties to suit—Swit and decree against two 
out of four cousins as managers of the family— 
Sale of joint property in execution of decree— 
Purchaser obtaining decrees for rent against 
tenants in possession—Acquiescence— Sale bind- 
ing on all co-parceners. 


A suit to recover money was brought in 1888 
against two out of four cousins, owning certain 
joint family property, as managers of the fami- 
ly. The character of managers was not denied 
by the parties sued and acquiesced in by the 
patties not sued. A decree was passed in tha 
suit; and in execution of the decree the pro- 
perty was soldin 1895 Ths purchaser went 
into possession in November 1895 ; and in 1909 
he obtained decrees for rent against tenants in 
oceupation of portions of the property, In 
1904, the purchaser filed the present suit to ob- 
tain partition of the property as it was held in 
common with several other co-parcdéuers. The 
two cousins, who were not made parties te the 
first suit, objected to their shares passing to 
the purchaser ongthe ground that they were 
not bound by the GQourt-sale of 1895 :— 

Heid, that the interest of the two cousins 
who had not been gued, also passed to the 
purchaser at the sale, having regard to their 
conduct implying acquiescence in the decrea 
against the managers, 

MADHUSUDAN SHIVRAMv. BHAU ATMA- 
RAM. 36 


——— Array of parties—Change of parties 
pending litigation, 


When a suit is®once rightly launched, the 


array of parties is virtually sterbotypsd and” 


cannot be changed pendente lite by mere act of 
parties. e 


Itis part of every litigant’s right, 80+ net as 
the subject-matter and conduct of the ‘suit are 
congerned, to know precisely where he stands. 
He is pntitled to know who his’ opponents are, 
and when that has been definitely and nally 
asegrtained to insist that no dealing on their 


= 
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Parties to suit—(concluded), 

parts, witlf the property in suit, shall compel 
him to go further afield, and bring in new par- 
ties, who but for such dealing could have had 
no locus standi at all. ` ' 

A complete right needs a person of incidence 
as well ag a person of inherence. No party 
during the conduct of a suit has any power by 
dealing with the property to change the person 
of incidence or inherence to the detriment of 
the other, 

ISHWAR LINGO v, DATTU GOPAL. 

Passenger, a 
boarding a train is nol. 


866 


licensed sweet-meat seller 
See RAILWAYS ACT, 


s. 118. 996 
-——— Endangering safety of. See RATL- 
_ WAYS ACT, s. 101. 702 


Penal Code (4ct XLV of 1860), S. 37— 
Action in concert — Liability. 


Where twc persons are acting in concert in 
the sense that their attack on the deceased 


(with a heavy stick by the one, and with a. 


heavy stone by the other) was a single indivisi- 
ble thing, both of them are liable for the 
resultant murder, under the provisions of s. 87 
of the Indian Penal Code. 

EMPEROR v. SUBRAPPA. 803 


——— S. 40. See PENAL CODE, s 182. 

574 

——— °Ss. 95, 504, 355—slcts causing 

slightharm ~ Abuse—LHjecting a trespasser from 
the pleaders’ room after warning. 


The complainant, who w be aot a pleader, 
intruded into the pleaders’ room at Belgaum, 
in order to see a pleader. The accused, a 
pleader, objected to the cofaplainant’s presence 
in the room and had read out to him one of 
the rules which required an outsider to with- 
draw from the room if his presence ‘was objected 
to, The complainant refused to leave the 
room andsat resolutely down. The accused 
went to him and put him out of the room. 
The complainant again retyrned to the room 
when thy accused used him an®abusive epithet, 
Shortly .aftersthe incident the accused made 
aniple apology to the complainant for what 
had occurred. On thesesfacts the ascused wis 
convicted for offences under ss, 355 and 504 of 
the Indian Penal Code, The accused having 
appealed :— Pa 

Held? (1) tha no offence was committed 
under s. 355, since the complainant’s inten- 
tioa in Smainiag ia the pleadirs’ room, after 
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Penal Code—(continued), 


his presence was objected to, was to annoy the 
accused, and the acoused did not exceed his 
rights in putting the trespasser out of the room. 
(2) that as to the second charge the accused 
was within the protection allowed by s 95, re- 
gard being had to the circumstances of provo- 
cation in which the words were uttered, and 
to the frank and sincere apology which imme- 

diately followed their use, 
EMPEROR v.MORO BALVANT MARATHE. 
1039 


———, Ss. 182, 211—False charge—In- 
stitution of criminal proceedings—Offence— 
Distinction between s. 182 and s. 211. 


S. 182 of the Indian Penal Code is to be in- 
terpreted not in isolation but in association 
vith s. 211 of the Code. 


Where the information conveyed to the pelice 
amounts to the institution of criminal proceed- 
ings against a defined person or amounts to the 
falsely charging ofa defined person with an off- 
ence as ‘‘offence’’ is defined in the Penal Code, 
then the person giving such information has 
committed an offence punishable under s. 211. 
In such a casa, s. 211 is, and s. 182 is not, the 
appropriate section under which to frame a 
charge. 


8. 182, when read with s. 211, must be un- 
derstood as referring to cases when the infor- 
mation given to the public servant falls short 
of amounting to institution of criminal pro- 
ceedings against a defined person and falls 
shortofamounting tothe false charging of a 
defined person with an offence as defined in the 
Penal Code. 

s EMPEROR v. APAYA TATOBA MUNDE. 
7 574 
—, S. 186—Public servant—Obstruc- 
tion— Municipality — Existence of bona fide 
dispute — Obstruction to or encroachment 
public street—District Municipalities Act (Bonk 
Act I1I of 1901), s. 122. 

The accused owned a shop, between which 
and the public road in front was a small strip 
of land. This strip was used by him for up- 
wards of forty years for the purpose of deposit- 
ing his bales and other goods. The Munici- 
pality claimed the strip as part of the public 
road and prosecuted the accused for encroach- 
ment on it under s, 122 of the District Muni- 
cipalities Act, 1901; but thecaccpsed was acqui- 
ted. The Municipal officers next went to the 
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Penal Code—(continued). 

place in question and tried to remove the goods 
stocked on the land; but. were obstructed by 
the acoused. On thege facts the accused was 
prosecuted for an offence punishable under 
s. 186 of the Indian Penal Code :—~ 


Held, that the accused was not guilty of the 
offence, inasmuch as the existence ofa bona 
fide dispute between himself and the Municipa- 
lity as to the ownership of the land prevented 
his obstruction from being wrongful, 

To support a conviction under s. 186 of the 
Indian Penal Code, it is requisite to prove that 
public servant obstructed was obstructed in the 
discharge of his public functions. This is a 
matter of fact and not a matter of the public 
gervant’s intentions. His intentions may 
have been perfectly honest, but if in fact and, 
in law the functions in the discharge of which 
he 73 obstructed are not public functions, then 
no offence can’ be committed under the section. 
The functions will not be public functions if 
they fall wholly outside the jptisdiotion or 
authority which he as a public officer pos- 
S668808. : 

EMPEROR v. SHIVDAS OMKAR ' MAR- 
WADI. 315 


—, S. 193. See CRIMINAL PRO- 
GEDURE CODE, s. 195. 45 
—, See PRACTICE (ORIMINAL). , 104 











—, S. 211, See PENAL CODE, 

s. 182, 574 

————  Sanction—Compensation for false 
charge. : 


S. 250 of the Criminal Procedure Code, 1898, 
applies to a false charge, as also to a merely 
frivolous charge brought with the sole intent of. 
annoying. , . 

The provisions of the section may be used to 
supply one form of punishment for a serious 
false charge deliberately and maliciously made. 
The passing of the order of compensation does 
not prevent the Magistrate from granting a 
sanction to prosecute the complainant under 
s. 211 of the Indian Penal Oode. 

In re GOPALA BHAU OHANGULA. : 49 

——, Ss. 213, 214—Screening offencev- 
Offence must be shown to have been commitied— 
No screening where no offence committed. 

G entrusted certain jewellery to M, who 
pledged the same with 8 under circumstances 
which constituted such pledging the offence of 
criminal breach of trust. ‘The jewellery was later 
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Penal Code— (continued). 


on returned by S to G on the latter andertaking. 
not to proseoute M for the offence of criminal 
breach of trust. M was acoused of criminal 
breach of trust, but was actjuitted. Sand G 
were also charged with offeéhces under ss, 213 
and 214 of the Indian Penal Oode, in that they 
took and offered restitution of property in con- 
sideration of screening aa offence, The trying 
Magistrate convicted 8 and G of the offences 
charged, on the ground that for the purposes of 
the present case M must be held guilty. On 
appeal :— 

Held, acquitting the accused, (1) that there 
could be no screening of an offence, which 
offence was not proved to have been committed. 


(2) That the trying Magistrate was bound to. 
proceed on the footing that no criminal breach 
of trust had been committed, since the prosecu- 
tion could not mike it appear that such an 
offence had been committed. 

EMPEROR v SANALAL LALUBHAI. 694 


—, S, 217—Public servant—Disobey- 
ing direction of law—Protection of a person 
from punishment. 

The accused, a Police Patel, on a complaifit 
having been made to him that an attempt 
had been made to commit rape on,a girl, made 
some investigation, prepared a panchwama of 
the scene of the offence, and arrested the two 
persons agaifst whom the accusation was laid. 
He sent them witha report to the Police sta- 
tion, but on the way the parties came tna 
settlement and’ All returned to the village. 
The complainant “nformed the patel that he 
had no desire to continue, the proceedings, . 
whereupon the patek tore up the panchnama 
which he had made. For this destruction, the 
patel was convicted of an offence yuder s. 217 
of tho Indiar Penal Code. 


Held, acquitting the patel, that it could not 
be fairly said that he knowingly disobeyed any 
direction of the law as to the way in which he 
should conduct himgelf or that he intended or 
knew it to be IWkely that by fearing-up the 
panchnama he would save any» parson front 


legal punishment. ° 
EMPHROR v. NAKANBHAL BHULABHAIL. 
* ° ŠB 


———, 5. 292 — Obscene literature— 
Pyblication—Test of obscenity. 

Inta prosecution for an offence purtishable 
under £, 292 of the Indian Penal Code, if the 
prosecution succeeds in showing tat the 
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Penal Code— (continued). 


detailed passages on which they rely are oftan 
obscene character, the author’s liability in 
respect of those pkssages will not be saved or 
avoided merely by ‘reference to other passages 
in the book which may contain moral precepts 
of an unexceptionable character. 


The test to be applied is whether the language 
complained of is such as is calculated to deprave 
or corrupt those whose minds are open to 
immoral influences. The important point to 
look af is rather the form of the expression 
than the actual meaning,.for the same meaning 
may be obscenely expressed by one form of 
language, and yet by the use of another form of 
language may be couched in expressions free 
frofn reproach, 


A distinction must, however, be observed 
between obscenity, ¢.¢., language calculated to 
inflame the passions, and a certain primitive 
frankness of expression such as one would 
expect to find in such a language as Marathi. 
It is not the primitive frankness or directness 
of expression which is most Jikely to corrupt 
or inflame the mind. 

EMPEROR v. 
ANIK 


VISHNU KRISHNA PUR- 
307 


—, S, 302—Culpable hemicide—Mur- 
der—Trialof issue— Sessions Court—Practice— 
Murder committed in concert- Liability of each 
concertor. IN j 
Where culpable homicidg .has been’ com- 
mitted, prima facie theeprincipal issue is 
whether the culpable homicide does or does not 
amount to murder. In gli ordinary cases, the 
iseue ought to be tried, and ought not to be pre- 
judged, by any authority less than the authority 
of a Courtof Session, : 
EMPEROR v. SUBBAPPA CHANNAPPA, 308 








s, S. 307, 324—Hurt with dangerous 
weapon— Wound with axe—Attempt to murder. 


A person striking his wife on her neck with an 
axe, and causing an incised wound, is guilly of 
“vcluntarily causing simple hurt by a dangerous 
weapon (s. 824 of the Indian Penal Ccde)-and 
not.of aftempt to murdér (s, 307), 

S. 307 of ‘the Indian Penal Code provides 
in terms" for tHe punishment ofa person who 
does any act, with such intention or knew- 


Jedge or under such circumstances that ifthe by ` 


that aob cause deatb, he weuld be guilty of 
murder. The only act which can fall within 
„the purview of the section is an act which by 
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' Penal Code- (continued), 


itself must be ordinarily capable of causing 
death in the natural and ordinary course of 
events, 

EMPEROR v. MARTU VITHOBA PRABHU, 

` 991 

———— 5S. 324. See PENAL CODE, s. 807. 

: 991 

, S. 339— Wrongful restraint—Ob- 

‘struction to passage of cart along certain way—- 

"No obstruction to the person passing that way— 
` No wrongful restraint. 

The complainant driving a bullock-cart was 

obstructed from taking his cart through at 

certain passage ; but there was no obstruction 


to the complainant passing through the passage 
alone without the cart :— ` 





Held, there could be no conviction for wrong- 
ful restraint under s, 339 of the Indian Penal 
Code, for though the complainant was hindered 
from driving bis cart through the passage, he 
himeelf was Ghobstructed. 


Under s. 839, the obstruction should be 80 
complete and successful as to prevent the 
person obstructed from Proceeding in any 
direction in which ‘be has a tight to proceed. 
The wrong being a wrong against the person is 
not completed where the person is at liberty to 
go in any direction he pleases, 

EMPEROR v. RAMA LALA, 








108 

s S, 355. See PENAL CODE, s. 95. 

1039 

» S. 406, See CRIMINAL PROCE- 

DURE CODE, s. 195, 45 
——— S. 420— Okeating— Representa- 


" tion of a future event— Belief as to 


k falsity of 
representation, 


Where a charge cf cheating rests upon a 
reprecentation which ig imyugred as false and 
which relates not to an existing fact but toa 
certain future event, it must be shown that the 
representation was false to the acoused’s know- 
ledge at the time when it was made. It is but 
little to the purpose to show thatin fact the 
sepresentation has tuined cut to be untrue, 


EMPEROR v. ERBAHIMJI MULLA JEE- 
VANJI. 297 


——, S. 420 Cheating — Athmgt— 
Preparation— Sale of cotton. 


The accused Laving ccntrectcd to Celivr a 
certain quaxtify of gecd coticn to the ccm- 
plainants, delivered irstead fer recepter çe, by 


ka 
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the complainants 80 dokras of bad cotton, that 
is cotton heavily adulterated with rubbish in 
such a manner that the fraud would be likely 
to escape the ordinary inspection. The com- 
plainant’s agent, to whom delivery was offered, 
suspected the character of the goods and 
declined to accept them. The accused were, 
on these facts, convicted of the offence of 
attempting to cheat. On appeal, they were 
acquitted by the Sessions Judge on the ground 
that the acts of the accused did not amount 
to an attempt to cheat but only to a pre- 
paration for cheating, 

Held, setting aside the order of acquittal, 
that there was ont he facts a complete case of 
an attempt to cheat; and the only reason why, 
the offence stopped short at an attempt and 
did" not proceed to the cheating itself was 
because the party who was sought to be cheated 
was cautious and not confiding. 

Held, also, that the acousedy did all they 
could do to perfect their offence, that is to say, 
overt act was begun which would have led 
to the finished offence but for an interruption 


arising independently of the will of the 
acoused. 
EMPEROR v. MANSING DAJI PATIL. 


568 
, S. 457, 511—House-breaking— 
Atlempt— Preparation—Burglars digging a hole 
ina wall but not digging it througk owing to 
interruption by third parties. 





The accused dug, during the night, hole 
in the wall of the complainant’s dwelling-house 
with intent to complete that hole in order to 

make their entry into the house through it and, 
having so entered to commit theft in the 
house. The hole was not in fact completed, that 
is, it did not completely penetrate from one 
side of the wallto the other, for the accused 
were interrupted before they could complete it. 
The trying Magistrate convicted the accused 
of the offence of attempting to commit house- 
breaking by night (ss. 457 and 511 of the Indian 
Penal Code). On appeal, the Sessions Judge 
acquitted the accused on the ground that the 
acts of the accused amounted only to a pre- 
paration and not toan attempt to commit 
house-breaking by night: 


Held, reversing the order of acquittal, that 
the acoused’s act amounted in law to an at- 
tempt, inasmuch as the actual transaction, the 
distinct overt act, was begun and toa certain 
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Penal Code— (concluded), - 


extent carried through though not to comple- 
tion by reason of the accused being interrupted 

by other people. 
EMPEROR v. CHANDKMA SALABATKEHA. 
564 


, Ss. 463, 467—Forgery—Forgery 
committed to conceal fraud already committed— 
Intent to commit fraud—Interpretation, 


A village Kulkarni misappropriated certain 
sums which the rayats had paid to him for 
irrigation cesses. To prevent the rayats from. 
complaining and to ‘protect the fraud, the 
Kulkarni forged with the help of the accused 
certain challans showing that the sums had 
been paid over to the Government Treasuyy. 
The accused was paid Rs. 25 for the work. He 
was, on these facts, charged with the offence of 
forgery. The Sessions Judge acquitted him on 
the ground that the forgery was committed to 
conceal the fraud that had already been fully 
committed, whereas s. 463 of the Indian Penal 
Code required that forgery should be “with 
intent to commit fraud or that fraud may be 
committed.” ° 


Held, setting aside the order of acquittal, 
that the offence of forgery wês complete 
although it was effected to conceal a fraudulent 
or dishonests act previously committed. 


Per Batchelor, J.—Tha term ‘‘ fraud?” 
used in the Indi§n Penal Code, is used in its 
ordinary and pobular acceptation. Hence, a 
man who deliberately makes a false document 
with false signatures in order to shield and 
conceal an already perpetrated fraud is him- 
self acting with intent to commit fraud. It is 
a fraud to take deliberate measuyeg in order 
to prevent persons already defrauded from 
ascertaining the fraud practised on them and 
thus to seoure the culprit who practised the 
fraud in the illicit gains which he secured by 
the fraud, 


EMPEROR ev. BALKRISHNA .VAMAN 





KULKARNI. 3 . 708 

, S. 467. See PENAL CODE, s. 463 

° 3 708 

, S. 504. See PENAL CODE, s. 95. 

1089 

“,——, 5. 511. See OBIMINAL BROCE- 
DURE CODE, s. 195. 45 
e———_ See PENAL CODE, s. 420.” 568 
, See PENAL CODE, s. 457. 564 
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Pensigns Act (XXIII of 1871)—Arbitra- 
tion—A ward. 

The parties are at liberty without in any 
way going against the words or the spirit of 
the Pensions Aet, 1871, to agree amongst 
themselves that when the cash allowance is 
received from Government itshall be distributed 
amongst them in æ certain way. Such an 
arrangement embodied in an award can be filed 
in Oourt. 


RAGHAVENDRA Vv. GURURAO. 362 
Pleader, misconduct of. See BOMBAY 
REGULATION II OF 1827, 3. 56, 231. 
Pledge—Claim by a person other than the 


pledgor against the pledgee—Pledgee returning 

the goods pledged to pledgor without any notice 

of any claim by any other person—Good 

faith—Dishonesty of a pledgor of good credit 
_ and reputation. 

The plaintiff claimed delivery or payment of 
the value of certain cotton bales which had 
been entrusted to the second defendant, as a 
warehouseman and as the plaintiff alleged, 
improperly pledged by him to the Bank-defend- 
ant: 

Held, that the fact that the Bank parted 
with the goods deposited with them to or to 
the order of the second defendant, the person 
by whom the same were deposited without 
any notice of any claim by any other person, 
afforded the Bank a complete defence to the 
suit. 

Ib was found that managgts of the Bank had 
at that time no reason te suppose that the 
second defendant was carrying on any business 
other than thas of a cotton merchant, though 
a person 1n their employ ‘whose duty 16 was to 
obtain information for the Bank with regard 


to theiréufstomers was aware that the second’ 


defendant was carrying on the “business of a 
warehouseman as well as that of a cotton 
merchant i 
Held, that the Bank acted throughout in 
good faith and there woud have been no im- 
putation oa the conduct of the Bank, if the 
managers of the Bank had known that the 
second defendant was a warehouseman as 
wall as a cojton merolfant, for the Bank was 
not bound to suspect dishonesty in a person 
of good credit and reputation with whom they 
were, dealing merely because that parson 
occupied a position which would enable him to 
act dihonestly if he were a rogue. 
Tam BANK OF BOMBAY v. NANDĻAL 
THAKERSHYDAS, 
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Practice (Civil) admissions—Alternative 
defences. 


The express admission of a party to a suit, 
or admissions implied from his conduct, are 
evidence, and strong evidence against him; 
but he is at liberty to prove that such admis- 
sions were mistaken or were untrue, and is not 
estopped or concluded by them, unless another 
person has been induced by them to alter his 
condition. 

In an ejectment suif the plaintiff can 
succeed on the strength of his own title. He 
cannot abandon hisown case and adopt that 
of the defendant and claim relief on that foot. 
ing. 

BALMUKUND v, BHAGVANDAS, 209 

————Audience, Right of audience—At- 
torneys can appear before the officer appointed 
under s, 6 of the Presidency Towns Insowency 
Act—The Indian Insolvent Act (11 and 12 Vie., 
c, 21), ss. 8 £ 76-—The Presidency Towns Insol- 
vency Act (IIT of 1909), s. 6. 

Attorneys of the High Court havea right of 
audience before the officer appointed by the 
Chief Justice in the exercise of the powers con- 
ferred upon such officer under s. 6 of the Pre- 
sidency Towns Insolvency Act, 

In re THE ADVOCATE-GENERAL 
BOMBAY. 


only 


OF 
217 


Appeal memorandam—‘Insuffciency 
of Stamp. 

Where an appealis presented on an insuffi- 
ciently stamped memorandum on the last day 
allowed by the law of limitation, the Court 
must not reject the memorandum for want of 
stamp, but must allow the appellant to 
make up the deficiency in stamp, as provided 
inO. VII, r. 11 (c), and s. 107 of the Civil Proce- 
dure Code, 1908. 

AOHUT v, NAGAPPA, 





902 
Costs— Matrimonial suits, 





Per Scott, © J.—In matrimonial causes the 

fund paid in by the husband in Court is for 

the benefit of the wife’s attorney, and she is 

entitled to have ìt so applied whatever the result 

eof the litigation, provided of course that the 
attorney is in no way to blame, 

NUSSERWANJI v. ELEONORA WADIA, 

593 

, Cross-objections—Respondenté can 

file against his co-respondent in certam cases. 

See OIVIL PROOEDUBE CODE, O. XLI, r. 


18 


< 


` the defendant and claim relief on that footing. 


decree against manager. See PARTIES! TO 
, SUIT, i 86 
—Written statement—Not filed in 

time. 


‘ Bombay High Court Rules (0.8.) to preventea 


:' inent, from defending a suit pro tempore at the 


1196 


Practice (Civil)—(concluded). oa 
Issue—Preliminary issue. * > 


- The issue that the pfaint discloses no ‘onuse 
of action is essentially a demurrer and in ask- 
ing the Court to decide a preliminary issue 
like that the defendant must be taken to admit 
for thesake of argument that the allegation of 
the plaintiff in his plaint are true modo et 
forma and in so doing the defendant reserves to , 
himself the right to show that the said allega- : 


-tions are wholly or partially false in the further 


g 


‘attesting witnesses understand that the paper 
-' which they attest is his will, even though they , 
- do not see him sign it. 


I 


: Sanction granted by District Judge'~ 
S of accused for false evidence—Appeal heard by 


stages of the action should the preliminary 
point be overruled, but so far as the decision on 
-the preliminary point is concerned, everything | 
contained in the plaint must be taken to be true 
“as stated. 

KANBAYA LAL v. THE NATIONAL Bane 
OF INDIA. 472° 


—s—— _, Ejectment sult—Burden of proof. 
In an ejectment suitthe plaintiff can only | 


succeed on the strength of his own title. He' 
cannot abandon his own case and adopt that of | 


BALMUKUND v. BHAGVANDAS. 209 


— — Judgment — —Summary dismissal oe 

” appeal. 

., In dimissing an appeal under O. XLI, r. u. 
of the Civil Procedure Uode, the appellate out, 
’ should, write a judgment as required by Oivi | 
' Circular 51 of 1890, 

HANMANT v. ANNAJI 


-Signatare to a will—Proof. 
It is a sufficient acknowledgment by a testa- 
tor of his signature to his will, if he makts the 


765 





BALMUKUND v, BHAGVANDAS., ' 209 


—Parties to suit—Interest of: mem- 
“bors of a family though not parties pass under a 








There is nothing in Rales 105 and 106 ọf the 
defendant, who has not filed his written state- 


hearing. 


JAYANTI LAL v, NAGNATH, 126 


Practice (Criminal)—Appeal, hearing of— 
~ Conviction 
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- a press without having madè s deposit. 


IVoL, XV. 


Practice (Criminal)— (conoluded).e 

the same Judge as Sessions Judge—Competency 
to hear appeal—Penal Code (Act XLV of 1860), 
s. 193. . 

A Distriot Judge gave sanction for the prose- 
cution of the acoused on a charge triable under 
s% 193 of the Indian Penal Code. The accused 
was tried for the offence and convicted. His 
appeal against the conviction and sentence 
came up before the same Judge in his capacity 
as Sessions Judge. The accused applied for 
transfer of the appeal to another Court :— } 


` Held, that the Sessions Judge was legally 


competent to hear and dispose of the appeal ; 
for, the question before him when he was 
moved to sanction the prosecution wasa totally 
different question from that which wotld 
present itself when the appeal would be argued, 
EMPEROR v. QULAM AHMED ALI SAHEB- 

104 





—Presumption of innocence, 


No man can be convicted of a criminal offence 
where the theory ofshis guilt is no more likely 
than the theory of his innocence, 

EMPEROR v. SHIVDAS. 325 


Pleaders’ Room, trespass in a. Ses PENAL 
OODE, s. 95. . 1089 


Press Act (X of 1910), S. 8—Printing 
Press —Depasii—Failure to make» the. deposit 
—Feriod of lodging security not expregsed— 
Reasonable ime, 

S. 8, sub-s. 2,0f the Indian Press Aot, 
1910, makes no pr@vision for the specification of 
any time within which the deposit required has 
tobe made. 

On the 13th September 1912 the Govern- 
ment of Bombay issued tothe applicant a notice 
calling upon him under s, 3, sub's® 2 of the 
Indian Press Act, 1910, to deposit with the 
District Magistrate security to the amount of 
Rs. 8,000, The notice was served ‘upon the 
applicant on the 28th, which was a Saturday. 
On the 80th, the applicant forwarded by post 
letters to Government and to, the Distrigt 
Magistrate stating that he had closed the press. 
On the 2nd October the applicant sold the press; 
and the next day had? his declaration in re- 
spect of the press cancelled. On the 5th 
October, proceedings were taken against the 
applicant under s. 28 (i) of the Act, for keeping 
He 
was convicted of the offence. On appgal:— 

e Held, (1) that as no limit of time was given 
to the applicant within which to make the 


, ° 
e 
1918] - GENERAL INDEX. : 1197 
Press Aqt—(concluded). i Privy Council, leave to appeal to, Sza 
deposit ordered, the notice and s. 8 of the Act .| CIVIL PROCEDURE CODE, s. 109, 1021 
-must be construed as meaning that the deposit Probate—Absence of—Suit, maintainable. 


order should be made within a reasonable time. An executor is capable of instituting suit 


(2) That under fhe ciroumstances of the case, | without obtaining probate, although he may 

the interval which elapsed between the 28th | not be able to proceed as far as decree 
. September and 8rd October could not be re- | without taking probate. 

garded as an unreasonable time. JAMSETJI v. HIRJIBHAI. 192 


EMPEROR v. FULOHAND BAPUJI BHAR., | Probate and Administration Act (V of 
580 | 1881), S. 50 —Probate—Grant-— Revocation. 
Pre-emption—Applicability to Hindus— Where an order hes been made that probate 
Gujarat—Customary law — Applicability to | should issue to an executrix, but no probate has 
Hindus in districts other than Surat and Broach | been taken out the Court has no jurisdiction 
—Custom must be proved in every case. to revoke a grant which has never been issued. 
The Mahomedan law of pre-emption applies ~ JAMSETJI v. HIBJIBHAL 192 ø 
i by customary law and usage only to Hindus Public Conveyances Act (Bom. Act VI of 
~ residing in the districts of Surat and Broach. |.1863),S. 1—Public Conveyance—Hand-drawn 
í Inthe other districts of Gujarat, whenever | lorry. i 
the custom is made the foundation of a claim A hand-drawn lorry for the conveyance of 
and is denied by the defendant, the trial Judge | goodsisa public conveyance within the meaning 
must insist upon strict proof of if by the party | of the Public Conveyances Act, 1863. 


alleging the same. EMPEROR v. BANUBHAI HADUBHAI. 66 


DAHYABHAI v. OHUNILAL. 1136 , S. 2—Licensed conveyance —Un- 


e Preliminary finding, appeal not necessary | licensed horse—Yoking of—Penalty. 
from. See CIVIL PROCEDURE OODE, s. 98, 382 A person who yokesa pony which is not 


- Presumption of innocence. See INNO- licensed to a licensed conveyance and plies it for 


OENGB. 315 | hire, commits the offence punishable by s.2 of 
i the Public Conveyances Act, 1868, 

Privacy ~Custom of—Proof of, EMPEROR v. HARI TANAJI. 700 

The defendant opened jalis and windows in Public place, Swami’s Math is not, See 

; kn E EEE a any GAMBLING AOT, s. 12. 101 
hadki, which cou e uĝed for females to P 

saint and similar purposes of privacy. From Public servant, obstruction to. See PENAL 

the window people sleeping in “plaintiff's house Cong, s. 186. 315 

`~ could be seen. The jalig were above ® man’s Public street, encroachment on, See MUNI- 

height but one could peep through the same | CIPAL ACT (DISTRICT), s. 118. , 833 

straight ipto the male apartraont of the plaint- Purans, recital of. See VIRTTI. 357 


iff’s house. It appeared that the defendant 
had executed an agreement to plaintiff whereby 
he undertook not to open any aperture in his 


Quarrying character of land acquired should 
be taken into consideration in fixing compen-  « 
‘ Š . sation. See LAND ACQUISITION ACT. 845 
back-wall. The plaintiff having sued for an 


injunction restraining the defendant from Railways Act (IX of 1890), S. 101.—Rules 

* making any openings in iis gvall :— 99 (c), 100 ed Endangering safety of pas- 

_ ` | sengers—Station Master—Line clear—Shunting 

* Held, that though it was doubtful if the | on the line—Derailment of a waggon in shunting 

Plaintiff was entitled to relief on the ground of | — Driver of the approaching tram rushing in 

invasion of his privacy the agreement gave him | against danger signals—Collision—Liability of 
the right to fequire the defendant to close the | Station Master. 


jals and windows in dispute. * ' The accused, the Station Master of Kadab- 
MULIA BHANA DuBUNDAR DANA. 876 gaon, admitted a goods train on the chord line 
Privy is not included in “land and Water” | of his station. He then asked the driver of 
as used, in s. 147 of the Criminal Procedure | the goods train to detach his engine and shunt 
Code. „ee CRIMINAL PROCEDURE COpE, | nine waggons from the loop line where they 


s. 147, 329 | were standing toa dead end aiding to make room, 
j 


K 
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Railways Act—(coneluded). 


for the down mail. On being asked for line clear 
from the next station for dn up passenger train, 
the accused gave line clear, The nine waggons 
were taken from the loop to the main line, 
and whilst they were being shunted into the 
dead end siding one of the waggons got derailed 
at the point where the siding joined the main 
line, Atthis time, the distant and homs signals 
were up against the passenger train. The 
driver of the passenger train however disregard- 
ed both dauger signals and dashed into the 
derailed waggon causing injury to two of the 
passengers and the guard. The accused was 
on these facts tried under s. 101 of the Indian 
Railways Act for having endangered the safety 
of persons by breach of the Rules 99 (c) and 
100. The Magistrate acquitted the acousell 
onthe ground that the act which led to the 
collision was the act of the driver of the up 
passenger train in disregarding the signals. 
On appeal by the Government :— 

Held, setting aside the order Ë acquittal, (1) 
that the object of Rule 100 being to lessen the 
risk of accidents through shunting on a through 
line after line clear had been given, the disre- 
gard of tbe rule enhanced the danger to passen- 
gers, and the risk thus entailed rendered the 
rule-breaker liable to punishment. 

(2) That as regards punishment, the gravity 
of the offence should be estimated not by the 
actual ultimate consequences but by the risk 
involved, for the rule-breaker might be puni- 
shed even though no accident occurred. 

EMPEROR v. RAMCHANDRA HARI, 702 


, S 118—Passenger—Licensed sweet- 
meat seller--Standing on foot board of a 
carriage in motion to recover dues. 





The accused, a licensed sweetmaat seller at a 
railway station, stepped on a foot board of a 
carriage in motion, to recover the price of some 
sweets he had sold to a passenger; and got 
down shortly after. For this act, he was con- 
vioted under s. 118 (2) of the Indian Railways 
Act, 1890, The accused having applied to the 
High Oourt :— 

Held, reversing the conviction and sehtence, 
that the accused was not a passenger witiltin 
the meaning of s. 118 of the Indian Railwa;s 
Act; and that the word ‘' passenger” id the 
section denoted a person who, without the 
permission of a railway servant, entered any 
carriage of a'rgilway for the purpose of travelling 
therein as a passenger. 


EMPEROR v. LADHU RAMJI. 996 
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Railway receipt is instrument of title. 
See CONTRACT ACT, s. 102, 890 

Redemption. See MORTGAGE, REDEMP- 
TION. s 483 

Reformatory Schools Act (VIII of 1897). 
See CRIMINAL PROCEDURE CODE, s. 899. 306 

Registration Act (III of 1877), S. 17— 
Varration of rent under mortgage. 

An unregistered document purporting to 
affect or vary the mode in which the rents and 
profits of mortgaged property are dealt with in 
a registered deed of mortgage, is under the 
Indian Registration Act (IIL of 1877) inadmis- 
sible in ‘evidence. 

SALYID ABDULLAH KHAN v. BAIYID 
DASHARAT KHAN. $82 
, S. 17 (dì. See HINDU LAW; 








ALIENATION. 1142 
— , S. 83 (2). Ses ORIMINAL PRO- 
CEDURE CODE, s. 218. 999 
Release by a khoja. See KWOJA. 1046 


Rent, collection of, by an agent, does not 
constitute adverse possession by withholding 
payment from principal. See ADVERSE POS- 
SESSION. 1016 


Res judicata. See CIVIL @&ROCEDURE 
CODE, s. 11. e 


Revenue Jurisdiction Act %X of 1876), 
S.4 (c) —Bombay Land Revenue Code (Bom. Act 
Y of 1879), SS.. 138, 140, 154—Mamlaidar— 
Arrears of land ¢evenue—Altachment of goods 
on a public rga@—Goods not shown to have 
belonged to defaulter —Act not done in pursu- 
ance of law—Wrongful attachment—Damages. 

The defendant who was a Mamlatdar of 
Khanapur, in the Satara Distrigg, attached 
some pieces of jaggery which were baing taken 
in five carts ona public road by the plaintiff’s 
gon from the fields of D, who owed arrears of 
land revenue to Government and had to satisfy 
two decrees in assistance cases, The defendant 
was not invested, BY the Collector of Satara 
District, with the powers contained in s. 140 
of the Land Revenue Code, The plaintiff filed 
a sut against the defendant to recover damagse 
for wrongful attachment, The lower Court 
dismissed the suit on the grounds that it was 
barred by s. 4 (c) of the Revenue Jurisdiction 
Act ; and that as the defendant, acted gona fide 
aud was authorized under s.°154 of the land 
Revenue Oode to distrain the property the suit 
was barred by s. 6 of the Revenue Jurisdicti 
On appeal :— 


e 
e 
` 1913] GENERAL INDEX. 1199 
Revenue Jurisdiction Act—(concluded). Small Cause Courts Act (Provincial) 


Held, (1) that s. 4 (c) of the Revenue Juris- 
diction Act was nota bar to the suit, in which 
there was a claimearising out of the alleged 
illegality of the préceedings taken for the reali- 
zation of land revenue, The proceedings men- 
tioned in 8. 4 (c) of the Revenue Jurisdiction Act 
must be in their inception legal, 


(2) That the defendant was not entitled to 
claim protection under s. 60f the Revenue 
Jurisdiction Act which required that the Act 
complained of should have been done bona fide 
in pursuance of the provisions of any law, as 
he was not invested by the Collector of the Dis- 
triot with powers contained ins. 140 of tbe 
Land Revenue Code and it was not proved 
that he believed the property distrained to be 
“that of the defaulter, as required under s. 154 
of the Land Revenue Code. 


The powers contained in ss, 140.e¢ seg. of 
the Land Revenue Code do not authorise the 
detention of anything but the crops of the 
land or the seizure of the crop or any other 
goods after removal from the Jands. 

e GANGARAM HATIRAM v. DINKAR GANESH. 
PATVARDHAN. 665 
-—, 5.6, See REVENUE JURISDIC- 
TION ACT, s. 4 (c). 665 

Sale in execution of decree passes interest of 
these,alone who are specifically named in condi- 
tions of sale. See BOMBAY, “HIGH COURT 
OIVIL CIRCULAR 96 (i), ; 794 

Sanction groceedings, @pyeal hearing of. 
See PRACTICE (CRIMINAL). 104 





Scheme for managemtnt of Hindu temple. 
See O1VIL PROCEDURE CODE. 8.82, 13 


Screefing offender. See PENAL CODE, 
ss. 218, 314, 694 


Signature io a will—Proof. 

It isa sufficient acknowledgment by a tes- 
tator of his signature to gis will, if he makes 
the attesting witnesses und@rstand that the 
“paper which+they attest is his will, even though 
they do not see him sign it. 


BALMUKUND v. BRAGVANDAS. 209 


Small Cause Courts Act (Provincial) 
(IX of 1887), 5. 15— Suit to recover sum of 
money — Incidental decision as to right to im- 
moveable property—Form of suit— Value of trees 
— Suit gogm zable by Court of Small Causes. 

The plaintiff sued to recover Ra, 12 being the 
price of trees felled by the defendant on land 


— (concluded). 

which belonged to the plaintiff, The defendant 
contended that he was the owner of the land 
and that the trees belonged to him. The 
Subordinate Judge held that the land was 
plaintiff’s and decreed his claim. On appeal, 
the District Judge decided that the land 
belonged to the defendant and therefore the 
plaintiff’s claim for the value of the trees 
failed. The plaintiff applied to the High Court 
contending that the suit being of a small cause 
nature, the District Judge had no jurisdiction 
to entertain the appeal. On a’reference made 
to a Full Bench to decide the question whether 
the suit was cognizable by a Court of Small 
Causes or not :— 


Held, that under the circumstances of the 
case the suit was cognizable by a Court of 
Small Causes, 


A Court of Small Causes can entertain a 
suit, the prifcipal purpose of which is to 
determine a right to immoveable property, 
provided the suit in form does not ask for this 
relief but for payment of a sum of money. 

PUTTANGOWDA MALLANGOWDA v. Nite 
KANTH KALO. 778 


—, S. 23—8uit instituted in Small 
Cause Court— Transfer of case to the files of 
Civil Court where the same Judge presides over 
both Courts. 


A suit, depending upon proof or disproof of 
title te immoveable property, was filed as a Small 
Cause Court suit in the Court of a Judge 


„having both Small Cause Court, and regular 


jurisdiction, The Judge, acting under the 

power contained in s. 23 of the Provincial 
Small Cause Courts Act, 1887, caused the suit 
to be transferred to his file as an ordinary 
Judge at a very early stage after the plaintiff 
had been examined. He then passed a decree 
deciding the question of title :— 


Held, that the powers conferred by s. 23 
were put in force in a regular manner; since 
he could hardly return the plaint to be pre- 
ented to another Judge, because he himself 
bas the Judge having jurisdiction to determine 
the question of title. 

HARI BALU v. GANPATRAO SAKHUJI- 


RAO, . 1036 
Small Cause nature, suit of. See CIVIL 
PROCEDURE CODE, s, 102 203 


1200 

Specific Relief Act (I of 1877), S. 42— 
Declaration—Minors. 

S. 42 of the Specific Relief Act does not 
apply to a suit instituted by the plaintiffs seek- 
ing a declaration thate decree made in a pre- 
vioues suit, where they were minors, was not 
binding on them and claiming to be restored 
to the position which they held prior to the date 


of the decree. 
KUNWAR PARTAB SINGH v. BHABUTI 


SINGH. 1001 

——-—, S, 57—Injunction—Implied nega- 
tive covenant. 

Under s. 57 of the Specific Relief Ack, it is 


* only where the particular act, not to do which 


is held to have been implied, is in itself calcu- 


lated to injure the party who was expecting to, 


benefit by the affirmative agreement, that its 
performance can be restrained by injunction. 
ANDREW YULE & CO, v. ARDESHIR 
B. DUBASH. 724 
Spes successionis, @ daugiger’s right to 
succeed to 2 Hindu Lawis. See HINDU LAW 
ALIENATION, 1142 
Station Master, Liability of, for accident. 
See RAILWAYS ACT, s. 101. _ 102 
Stay of execution, period of, to be deducted 
from the period of limitation. See LIMITATION 
ACT, s, 15. _ 986 
Step-in-aid of execution. See LIMITA- 
TION ACT, art. 179 (4). 489 
—-—— of erecution, application for issue of 
See CIVIL PROCEDURE CODE, 
e 205 
, an application to obtain a succes- 
sion certificate,is not a. See LIMITATION ACT, 
art. 182 (5). 557 
Statute, construction of. See CONSTRUC- 
TION OF STATUTE. 178 
Stridhan, ornaments, claim to recover, asso- 
ciated with claim to reccver maintenance is no 
misjoinder of causes of ‘action. See OIVIL 
PROCEDURE CODE, O. I, r. 3. 684 


Succession Act (X of 1865), S. 84, See 
WILL, CONSTRUCTION. _ 502 


—, S. 11 I— Period of distribution æ- 
Will—Consiruction—Marginal noctes and alteraj 
tions in will—Probate. . 
Marginal notes and alterations made by the 
testator in his will, which are unattested, 
cannot be admitted to probate, 
A testator bequeathed a portion of his pro- 
s: perty to his son and provided that if the son 
t 


warrant is. 
s. 245B. 
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Succession Act— (concluded). e 


died " without marrying or if married without 
any lineal heir ” his share should revert equally 
to his surviving sisters or their heirs. A 
question having aricen as to the validity of the 
restriction : — ` 
Held, that the restriction imposed by the 
testator upon his scn was nugatory and the 
son took the whole of his inberitance abeo- 


lutely, 
SARDAR NOWROJI PUDUMJI v., PUTLI- 
BAIL 852 
——-—-, S. 331. See WILL. 502 


Succession Certificate Act (IX of 1889) 
— Application for certificate, 


An application for obtaining succession cexi- 
ficate is not a step-in-aid of execution. 
MURGEPPA v. BASAWANTRAO. 557 


Suits Valuation Act (VII of 1889), S.8. See 
CIVIL PROCEDURE CODE, s. 109. 1021 


—See CIVIL PROCEDURE CODE, 
O. VII, 7. 11 (b). 1128 


Swami, gifti in Krishnarpana by. See 
BOMBAY REGULATION V OF 1827, s. 1. 178 


Sweemeat seller at a Railway Station 
boarding a train is not a passenger. See RAIL- 
WAYS ACT, s. 101. °” 996 


Talukdar, adverse possession against by an 
incumbrancer, See GUIRAT TALUKDARS AOT, 
s. 81. s 378 
Jivaidar— Guaere— Whether a jivai- 
dar is a Talukdvt within the meaning of the 
Gujrat Talukdars Act, 1888, 


TALUKDARI SEPTLEMENT OFFICER v. 
RIKHAVDAS, 378 


Time as essence 1% contract. Sees donrRacr 
AOT, s, 55, 405 


Transfer of case from the file of Small 
Cause last to the file of Civil suits. See SMALL 
OAUSE COURTS ACT (PROVINCIAL), s, 28. 1036 

e 


Transfer of Property Act (IV of 1882), 
S. 4, See CONTRACT ACT, 5,102, + 890 


—— S. 52—Lis pendens— Partition between 
defendants inter se during gendency of swi— 
Partition void against plaintiff as having been 
pendente lite— Plaix tip’s negligence in cmitting 
toering the partition to the nelice of the Crust 
—Phaintif not to be demu fied for cmissin— 
Practice— Pleading— Array of partiesy Char ge 
inyccm ositicn of xarties by act of rarities. 

The plaintiff obtained a redempticn-decree 
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against hig four mortgagees (defendants) ; and 
paid the redemption money into Court, but 
after the time fifed in the decree for payment. 
The Subordinate’ Judge treated this payment 
as valid and ordered the defendants to deliver 
up possession of the mortgaged property to the 
plaintiff. On the Tth January 1902 the Dis- 
trict Judge reversed the order. The defendants 
next on the 10th January 1902 arrived at a 
partition between themselves as the result of 
which the mortgaged property went to the 
shareof defendant No. 1. The defendant No.1 
died on the 15th January 1902, On the i4th 
January 1902 the plaintiff appealed to the 
High Court against the order passed by the 
District Judge. At the hearing the death of 
defendant No. 1 was brought to the notice of 
the High Court, but the fact of partition was 
not mentioned. The High Court held that 
the cause of action survived to the three re- 
maining defendants, reversed the order passed 
by the District Judge and remanded the case 
to his Court for determining 1f any good cause 
axisted for extending the time, When the 


“case went back to the District Judge, defend- 


ant No. 1’s name was omitted from the array 
of parties ;etime for payment was extended ; 
and payment having been duly made, the pro- 
perty wamordered to be delivered,to the plain- 
tiff, Defendant No. 1’s widow intervened on the 
ground thatas she wasnot a party tothe order 
passed by the District Judge she was not liable 
to be dispossessed under tye order, The Sub- 
ordinate Judge granted her application, The 
Plaintiff thereupon brought a suit to establish 
his right to the possession of the property., 


GENERAL INDEX. 
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Transfer of Property Act —(continued). 


Held, further, that the plaintiff could not be 
defeated on the ground of his negligence in not 
drawing the attention of the Court to the parti- 
tion between the defendants, of which he did 
not know anything. 


ISHWAR LINGO v. DATTU GOPAL. 366 


—— — Lis pendens— Maintenance-decree— 
Sale of property between the dates of decree and 
execution proceedings--Active prosecution of suit. 


G (a Hindu widow) obtained in 1902 against 
R and V, a maintenance decree, which de- 
clared a charge in her favour upon the family 
property. In 1906, R and V sold a portion 


of the property to plaintiff. G applied in 1907” 


to executa her decree and, in 1910, the property 
in dispute was sold at a Court-auction to de- 
fendant No. 8. The plaintiff havingssued for a 
declaration that the sale to him was binding on 
defendant No 8, the lower Court held that his 
sale was vitiated by lis pendens, On appeal :-— 


Held, that the doctrine of lis pendens had no 
appheation to a case where the decree was 
passed four years earlier and no execution pro- 
ceedings were taken, and it could not be said 
that the purchase by the plaintifi was mada 
during the, active prosecution of a contentious 
suit or proceeding. 

BHOJE MAHADEV PARAB v. GANGABAL 
VITHAL NAIK. 809 


S 65 (a)— Diminution of security— 
Claim for compensation. 
Where, in a suit to redeem a mortgage, dated 


the 25th August 1880, and three further 
charges tacked on to it, and dated respectively 


The ae rdinate Judge decreed the plaintifi’s.| 24th November 1880, the 25th April 1882, and 


claim fon appeal, his suit „was dismissed 
on the ground that the plaintifi’s rights were 
afleoted by his own negligence in omitting to 
bring upon the record the Yepresentatives of 
defendant No. 1; though they were not affect- 
ed by the partition b@ween the defendants 
which did not contravene tha tule of law 

embotied 1M s. 52 of the Transfer of Property 
“act, 1882. Batchelor, J. confirmed the decree 
on sacond appeal. *On appeal, under the 

Letters Patent :— ' : a 


a Coe ‘ 

Held, that the partition in question WAS a 
“ transfer of gther dealing with the proyferty in 
suit ” within’ the meaning of s. 52 of #tke 
Tranfler of Property Act ; and being pendente 
lite, was void against the plaintiff. 

8 


. fa 


18th December 1882 the mortgagee relied on tha 
Transfer of Property Act (IV of]1882), s. 65 (a), 
and claimed damages or compensation for 
diminution of his security. 


Held, that the said section irrespective of the 
construction to be put upon it had no applica- 
tion where the mortgage was executed before 
the date of the said Act, though one of the 

p further charges was subsequent to it. 


‘SAIYAD ABDULLA KHAN v. SAIYAD 
e  DASHRAT HUSSAIN. 432 
, S. 88. See CONTRACT, ' OONSI- 
DERATION s 452 
S. 101. See MORTGAGE, PRIORITY. 
; alt 

[>] 


iw] 
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Transfer of Property Act—(concluded), 

———S, 130—Actionable claim—Trans- 
fer thereof by way of security—Creation of a 
charge on a policy of insurance—Deposit of the 
policy. ` ; 

S. 180, sub-s, (1), of the Transfer of 
Property Act (IV of 1882, as amended by Act 
II of 1900), covers transfers of actionable claims 
by way of security as well as absolute transfer 
thereof. g 

Hence, a charge on a policy of msurance' can 
only be created by a written document, and a 
person with whom a policy of insurance 13 
deposited ‘acquires no right whatever to the 

wpolicy or its proceeds by reasons of the 


aa 
uae renee KHATAU v. VISHVANATH PRA- 
BHURAM VAIDYA, 9 
+ "Assignment of Insurance policy: See 
INSURANCE POLICY, 820 
—— ,§. 137. See OONTRACT ee 
á ie RET in a Pleaders’ Room. See ares 
CODE, 8. 95. 


Trusts Act (II of 1882), s. 5. See poe vA 
POLICY. 2 
, Ss. 53, 88—Ezecutor de gon tort 
—Trustee—Buying up of beneficiary's wmierest— 
Purchase enures for the benefit of the manor. 
An executor de son tort intermeddling with 
! the estate of a minor purchased for himself the 
Fazendari tenanoy of a tenant of the estate he 
was managing. The minor sued to have it de- 
clared that the purchase enured for the berfefit 
of the estate :— ; 

Held, (1) thatthe executor de son tort fell 
within the principle, if not the letter, of the 
prohibition contained in s. 53 of the Trusts 
Act, 

(2) that the principle laid down in s. 88 of 
the Trusts Act applied, and, the purchase by 
the executor must be taken to have been a 
purchase on account of, and for the benefit of, 
the minor. : 

GOKULDAS KARSANDAS v. VALIBAL. 3438 

Ultra Vires, Act passed by Indian Legisia- 
ture taking away right to proceed ina Court of 





law is. See INDIA COUNCILS AOT, s, 22.+ 23 
Vatan Act (V of 1886), s.2. See HINDU 
Law, ADOPTION. 788 


Vatan, Kulkarni, share of, suit to recover, 
isa suit of Small Cause Court nature. See 
OVIL PROCEDURE OODE, s. 102 803 
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Vritti— Reciting of Purans—Grayt of lund 
for performance of Vritti— Grant of land 
burdened with the obligation of performing 
Vritte— Resumability of langs—Evidence of 
non-performance of Vritti—Court—Discretion. , 

Where the hereditary office of vritti for the 
reciting of Purans.is created and bestowed 
hereditarily upon the grantee’s family from. 
generation to generation, and certain lands 
are assigned as remuneration therefor, the, 
lands so granted are not resumable. ’ 


Where there is an interest in land coupled 


with the duty, and the grant 1s not forthcoming Na 


so that its actual terms may be known, it 
must always be a matter of great difficulty 
and no more. than a mere conjecture, to decide 
whether the interest was so coupled with thè 


X 


“duty that the latter could confidently be said / . 


to have been the sole motive and condition of 
the former, Where that is so, the law is well 
established that on failure or refusal 
form\the duty the interest 
resumable, 


to per- 
in the land is 


’ 


ae 
i 


Í 
\ 
\ 


In respect of grants burdened with service {” 


resumable for failure or refusal to Perform e 
that service the Court would ordinarily require 


very strong and conclusive evidence before 


disturbing the practice which hag pefSisted for " 
id ş 


a long time. _ i 
MADHAVAÇHAYA RAMACHANDRÊCHARYA 
Vv. SHRIDHAR ‘NARASINHA BEHAT. 857 
Wagering Coxgtract. 
WAGERING. “4 
' Wards Act (XVII of 1855), S. 18. See 
HINDU LAW, JOINT FAMILY, 613 
Will—Construction-* Devise to “eldest son 
and to his lawful male children according to 
the law of inheritance ”—Indian S cession 
Act (X of 1865); ss. 84 and 881—Morigage by 
testator—Subsequent mortgages by tenant for 
life—Suit for ejectment— Equity, 
In 1863 one Thomas Skinner mortgaged: 
inter alia the villages gin suit which were his 
property., The m®rtgage provided that the 


See CONTRACT, 
85 


mortgagees should be put in possessfon ifprin- i 


cipal and interest were not paid in accordance 
with its terms, Qn the nd October 1864 the 
mortgager executed æ will, which provided.that 
the mortgaged villages which weré his ‘private’ 
zamigdari with additions thereto’ “may, at 
my dsntise, descend to my eldest son, Thomas 
Brown Skinner, and to his lawful male child- 
ren according to the law of inheritance. In 
the event of my eldest son, ‘Thomas’ Brown 


J if ' 
\ 


a 


Ma 


q 


y 


“death of Thomas Brown 


1913] 


Will —(coptinued). 

Skinner, aving without lawful male children, 
the above mentioned private /zamindari, &el, 
shall descend to my next male ‘heir and should 
all my sons die without lawful male children 
the zamindari, &., shall descend to: my 
female children, or, in the event of their death, 
to the female children born in wedlock or my 
sons in succession.” $ 

After the death of the testator in November 
1864 Thomas Brown Skinner dealt with the 
property as the absolute owner. 

There was due on the said mortgage a cer- 
tain.sum of money and the mortgagees were 
placed in possession by him. He also himself 
borrowed further sums from the mortgagees 
amd granted mortgages over the properties 
therefor. Subsequently the mortgagees pur- 
chased ata sale, in execution of decrees obtained 
against the son, the rights under the mort- 
gages of both' father and the son. After the 
Skinner without 
leaving any lawful male children, the appel- 


' Jant the second son of the testator, sued the 


Jnortgagees their successors for ejectment:— 


Heid, that in ascertaining the nature of the 
estate taken by Thomas Brown Skinner under 
the wil] the'clauses of destination therein must 
be read in) ‘their entirety and together ; ‘that 
the construction of the will was not governed 
by tlfe Indian Succession Aot .(X of 1865) or 
by English law ; but that thewill must be con- 
strued ‘ -Bopording: to justiog, equity and good 


conscience ” x . 


Held, also, that under the will the testator’s 


sons took only estates for life and consequently li 
_ the mortgages granted by Thomas Brown Skin- 


nerin r t of the debts incurred by him 
could not affect the property dévised by the 
testator beyond Thomas Brown Skinnar’s life ; 
and that ‘the respondents, in so far as they 
represented the rights proceeding from Thomas 
Brown Ski ier and the sypcession thereto, had 
no title*to resist the- -appellani@s claim, but that 
the appellant as the next male heir was not 
efititled to eject the respondents without first 
satisfying the rights undgr the mortgage granted 
by his Sather in 1863, 

RICHARD a ROSS SKINNER v. KUYBWAR 
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OT, s. 24. 
i Youthful offender, detention in—Reforma- 
0 
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l Wili— (concluded). 


Construction—Marginal notes. 
Marginal notes and alterations made by the 
testator in his will, which are unattested 
cannot be admitted to probate. 
SARDAR NOWROJI PUDUMJI v. PUTKI- 
BAI, 352 
Signature—Attestation. 


Iti isa sufficient acknowledgment by a testator 
of his ‘signature to his will, 1f he makes the 
attesting witnesses understand that the paper 
which they attest is his will, even though they 
do not see him sign it. 

BALMUKUND v BHAGVANDAS. 

Withdrawal of suit. 

DURE CODE, s 115. w3 


Witness, testimony of See EVIDENCE. 910 


- Written statement, fazlure to fale in time. 
See BOMBAY HIGH COURT RULE, 105. ° 196 


Words and Phrases -— 


209 





‘Coercion.’ See CONTRACT ACT, s. 15 472 
‘Confession.’ See EVIDENCE ACT, s. 30 

- 975 

‘Court.’ See CRIMINAL PROCEDURE CODE, 

s. 195. 45 
‘Decree.’ See CIVIL PROCEDURE CODE, 
S. 2, 515 
“Decree-holder.’ See CIVIL PROCEDURE 
CODE, O. XXI, r. 89. 244 
‘Fraud,’ See PENAL OODE, s, 463, 708 
~' Guardian for the suit.’ See CIVIL PRO- 
OEDURE CODE, s. 441. 1001 


‘Land and water.’ See CRIMINAL PROCE- 


DUR CODE, s. 147. Š 319 
‘May take into consideration.’ See EVI- 
DENCE AOT, s. 80. i 975 
‘Misbehaviour.’ See BOMBAY REGULATION 

° IL OF 1827, s..56. 981 


. See FACTORIES ACT, s. 17. 328 
See PENAL CODE, s, 182, 574 
See RAIGWAYS ACT, s. 118. 
X 996 
‘Place.’ Qee GAMBLING AOT, s. 4 (a). 689 
‘Thus enforce his right.’ See CONTRACT 
ACT, s,28. | | 948 
‘Voluntary payment.’ See INSOLVÄNOY 
113 


‘* Occupier.’ 
‘ Offence,’ 
‘ Passenger.’ 





ry of. See CRIMINAL PROCEDURE CODE, 
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